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Supplement No. 4, to which this note is a preface, brings the published Volumes 
of the main Work up to January Ist, 1929, viz. Vols. 1-41. 

The use of this Supplement will enable subscribers to find with the minimum of time 
and trouble all the judicial decisions and annotations reported since the first forty-one 
Volumes were each and severally published. 

As regards English cases additional citations and sonceetons are preceded by the number 
of the case in the original volume, while new cases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, beginning with the letter “ a.” 

In dealing with the Scottish and Irish decisions, and the decisions of the Overseas 
Dominions, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the number borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Roman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter “s,” and are placed as near as possible to the English or Colonial case which 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in which the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as regards English cases, the number of the case, or, as regards 
Scottish and Irish cases and decisions of the Overseas Dominions, the number of the page 
of the Supplement on which the case is dealt with. The sbhcewintad ts ns of the titles are 
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Executorship. 

Explained. 

Extended. 

Executrix. 


Fieri facias. 
Followed. 


Glasgow & South Western Railway Oo. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Co. 
Great Northern Railway Co. 

Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 

Government. 

Guardians or Guardians of the Poor. 


High Court of Australia. 
House of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 


King’s Bench Division. 


London & Brighton Railway Co. 

London & North Eastern Railway Co. 
Tondon & North Western Railway Co. 
London & South Western Railway Co. 
Lancashire & Yorkshire Railway Co. 
Local Board. ; 

London, Brighton & South Coast Railway Co. 
Lord Chancellor. 

London, Chatham & Dover Railway Co. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Oo. 
London, Tilbury & Southend Railway Co. 


Merchant Shipping Act. 
Manchester, Sheffield & Lincolnshire Railway Co. 
Magistrates. 

Manitoba. 

Mentioned. 

Metropolitan District Railway Co. 
Metropolitan Railway Co. 

Midland Great Western Railway Co. 
Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


New Brunswick. 

North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Prius. 


N. Ss. @ 
N. W. P. 
N. W. T. 
Ont. ‘ 
Ord. ; 
Overd. . 
P. C. ‘ 
P. E.I.. 
Petn. . 
Pitt. . 
Q. B. Div. 
ue. 
R. Cc. oe 
R. D. C. 
R. S. A. 
R. s. C. 
R. 8. C. 
Refd. . 


Regn. of Trade Mk. 
Regr. of Trade Mks. 
Resp. 

Restg. 

Revsd. 
Revsg. 
Ry. Co. 


Ss. Cc. e e e e se 
8. ©. (name of colony following) 


Sect. 

Set. Land Act 
Settimt. ‘ 
Soc. Pm ‘ 
Soc. Anon. ; 
Solr. s ‘ 


Trade Mk. ° ‘ 
Tram. Co. ‘ ; 


U. Cc. e e 4 

U. Dp. Cc. P , 

U.S. A. ‘ 
Union Assmt,. Com. 
Uiban S. A. . 

V.-O. e e 
Workmen’s Comp. Act. 
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ABBREVIATIONS. 


SSX 


for Nova Scotia. 
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North-West Provinces. 
North-West Territories. 


Ontario. 
Order. 
Overruled. 


Privy Council. 

Prince Edward Island. 

Petition or Election Petition, 
Plaintiff. 

Queen’s Bench Division. 

Queere. 

Quebec. 

Rural Council. e 
Rural District Council. ie 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883. 
Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 


» Same Case. 


93 


Surreme Court of a Colony. 
Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Saskatchewan. 

Schedule. 

Scire facias. 

Section. 

Settled Land Act. 
Settlement. 

Society. 

Société Anonyme, etc. 
Solicitor. 


Trade Mark. 

Tramways Company. 
Urban Council. 

Urban District Council. 
United States of America. 


Union Assessment Committee. 
Urban Sanitary Authority. 


Vice-Chancellor. 
Workmen’s Compensation Act. 
Yukon Territory. 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES, 


Tur different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done sirictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “‘ Mentioned,’ are grouped according to the points in the case which they annotate: 
within these groups they are listed chronologically, except such as are classified as 
‘‘ Referred to,’’ which come at the end of the group and are arranged 4nier se in chrono- 
logical order. Cases which annotate the annotated case generally .g¢ “ped together 
after cases which annotate specific points, similarly.arranged, and a lowed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in clasai- 
fying the annotating cases are as follows :— 


‘‘ APPLIED " (Apld.).—This expression is used to denote the fact that the principle of law. 
enunciated in the annotated case has been-applied to a new set of facts and circum- 
stances in the annotating case, 


** APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has béen considered to be good law in the aenoreune, case where the latter is 
in a higher court than the former. 


** CONSIDERED ” (Consd.).—-This expression is used where the remarks in the annotating 
case are devoid of adverse ctiticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


“ DISTINGUISHED ” (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on tbe facts or in law) 
between it and the annotated case is pointed out. 


‘‘ DoUBTED ” (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 


* EXPLAINED ”’ (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 


‘ WXTENDED ” (Extd.).—Compare “ APPLIED,” supra. 


** FOLLOWED ” (Folld.).—-This expression is ased to denote that the same principles of law 
are applied in the two cases. It docs not necessarily imply that the facts are sub- 
stantially identical in the two cases. 


* Not FOLLOWED ”’ (N.F.).—Compare “ mecvewans' supra, to which it is the adverse. 

** OVERRULED ” (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 


‘** REFERRED ” (Refd.).— This expression is used only where the annotating case deals with 
the point of the Digest parafraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 


“ MENTIONED ” (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 


TABLE OF CASES. 


INCLUDING CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND DOMINIONS BEYOND THE SHAS. 


The Figures in Black Type relale to Volumes. 


The Figures in Ordinary Type relate as regards English cases to the number of the case, and as 
regards other cases to the page in the Supplement on which the case appears. 


A. 


— (1839); 19. Kecl. No. 4034 

Ea (Can.) ; 27. H. & W. pp. 660, 662 

B., Re (Can.) ; 35. Mige: p. 813 

B. Taxis, Ltd. v. Secretary of State for Air 

(1922); 11. Const. L. No. 499a 
y ©. Black, Ltd. v. Claude Stacey, Ltd. (1928) ; 
13. Coprt. No. 196a 

M., Re (1926); 4. Bkpey. No. 226a 

A. B.'s Petition, Re (1927); 3. Busty. No. 130d; 
16. Courls, No. 280a 

—, Re (1928); 27. H. & W. No. 4280a 

A. R. Netra Machinery Co., Ltd. v. Moore 
(Can.); 8. Chos. p. 313 

A. W., Lid. v. Cooper & Hall, Ltd. (1925); 13. 
"Cty. Cts. Nos. 645a, 783a 

Abass v. Globe & Rutgers I’. TaBtaniee Co. (Can.) ; 
29. Insce. p. 714 

Abbotsford Lumber Co. v. Stevenson (Can.); 9. 
Coys. p. 335 

Abbott v. McDougall & Cowans (Can.); 1. Agcy. 
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p. 

Abdul Aziz Khan v, Nanhe Khan (Ind.); 28. 
Infts. p. 697 

Abdul Hamid v. Muhammad Afzal (Ind.); 2. 
Arbn. p. 138 


Abdul ae v. Khandi Row (Ind.); 2. Aliens, 


Abdul Vahad, etc. v. Hasanalli Atibhai, etc. (Ind.) ; 
9. Coys. p. 325 

Abdur Rahim v. Mahomed Barkat Ali (Ind.); 21. 
Estpl. p. 580 

Abdur Rahman, son of Ismail v. Abdur Rahman, 
son of Zahuri (Ind.); 20. Elect. p. 562 

A’Beckett v. Trustees, Executors & Agency Co 
(Aus.); 37. Powers, p. 841 

Aberdeen Harbour Comrs. v. Stott (Scot.); 26. 
Fish, p. 624 

Abergavenny Settled Estates, Re, Fie ear aed 
ea v. Nevill (1926); 21. #. D. No. 
7 

sale ka v. Bisharat Ali, etc., Raoof-Un- 
hee ar eee 21, Estpl. p. 580 

Abraham, Re (Can.); 6. Bkpcy. p. 216 

ee v. we & Harding (1919); 3. Barr. 

0. 8 
— vy. Durban Corpn. (S. Af.); 17. Dep. p. 522 
J.8, 


Abram §.S. Co. v. Westville Shipping Co. (1923) ; 
3. Barr. No: 421la 

Abramson v. United States Fire Insurance (Co. 
(Can.); 18. Discy. p. 534 

eae ai aL Abdulla, Re (Ind.); 5& Bkpcy. 

Pp. 

Acadia Coal Co. v. 36. Negl. 


McNeil (Can.) ; 
pp. 815, 816 


Acadia Coal Co.’s Assessment, Re (Can.); 38. Rates, 
D. 851 

Achilli v. Tovell (1927); 28. Injon. No. 677a 

Achillopoulos, Re, Johnson v. Mavromichali (1928) ; 
23. Exors. No. 2441a 

Achutha, etc. v. Oakley (Ind.); 1. Agcy. p. 65 

Ackerman v. Morrison (Can.) ; 39. S. Goods, p. 865 

Ackles v. Beatty (Can.); 1. Agcy. D. 63 

Acme eg Co., Ltd. v. Wenaus (Can.) 3 12. Contr. 


p. 388 
Acme Steel Goods Co. of Canada, Ltd. v. Walsh 
Construction Co., Ltd. (Can.); 1. Agcy. 


pp. 43 
Acuna v. Bingley (1616); 1. Action, No. 366a 
Adair, Ez p., Re Gross (1871); 3. Bank. No. 347 
— v. Colville & Sons, Ltd. (Scot.); 34. Mast. & S. 


p. 704 

Adam, Ex p. (1818); 4. Bkpcy. No. 218b 

— vu. Jhavary (S. Af.) ; 17. Deeds, p. 510 

Adams v. Camfoni (1928); 30. Tle. No. 738a 

— uv. Galloway (1925); 2. Animals. No. 690a 

~——-v, Huck (Can.); 20. Elect. p. 562 

— v. Huck (No. 2) (Can.); 20. Elect. p. 560 

~~ v. Liverpool Corpn. (1927); 34. Mast. & S 
No. 628a 

—— v. Loomis (Can.); 27. H. & WW. p. 656 

— v. M'Goldrick (Ir.); 31. LZ. & 7. p. 734 

—v. Morgan & Co, (1924); 1. Agcy. No. 1872a 

Adams River Lumber Co. v. Kamloops Sawmills, 
Ltd. (Can.); 16. Cr. Pract. p. 491 

Adams Shoe Oo., Re, Hx p. Penetanguishene Town 
(Can.) ; 4S Bkpey. pp. 201, 209 

Adamson v. Adamson (Can.); 38. "Real Prop. p. 85¢ 

—-v. Newcastle Steam-Ship Freight ae 
Assocn. (1879); 12. Contr. No. 3178a 

—— v. Vachon (Can.); 22. Evid. p. 600 

A: Grain Co., Ltd., Re (Can.); 4. Bkpcy. 


p. 206. 
on Fibre Co., Re, Miles’ Claim (1874); 6. 
RB. of Exch. No. 681a 
d 


Addington Election, Re (Can.) ; — ae p. 560 

Adelmann & Ham Boiler Co nrwat 
Foundry Co. (1928); 36. aie No. 3084 

“Administration Act, Re, Re Haddon (Can.); 28. 
Infts. p. 697 

Admiralty Comrs. v. National Provincial & Union 
Bank of England, Ltd. (1922); 3. Bank. 


No. 838a 
Adolph ys auton & Stephens (Can.); 21. Haon. 


Advance Rumely Thresher Co. Incorporated v. 
Manske (Can.); 17. Deeds, p. 510 
Advance mie Thresher Co. Incorporated v. 
an.); 1. Agcy. p. 77 
Advance Roney Thresher Co. Incorporated v. 
Yorga Soar )}3 12. Contr. p. 890 
Advocate, An, Re (Ind.); 3. Barr. p. 181 
Advocate, ee v. Aitken (Scot.); 14. Crim. 


p- 

— vy. Anderson (Scot.) ; 15. Crim. p. 470 

— v. Bickerstaff (Scot.); 14. Crim. bp. 445, 452 

— yv. Carson (Scot.) ; 14. Crim. p. 457 

-— v. Keen (Scot.); 14. Crim. p. 453 

-— v. Lee (Scot.); 14. oe p. 454 

— v. Lieser (Scot.); 14. Crim. p. 453 

——v. M‘Fadyen ce 14. Crim. p. 453 

— v. Macphie (Scot.); 14. Crim. p. 454 

-- v. Montgomery (Scot.) ; 15. Crim. p. 471 

— v. Ritchie (Scot.); 14. Crim. p. 440 

-- v. Savage (Scot.); 15. Crim. p. 469 

— 4. Sharp (Scot.); 14. Crim. p. 439 

ee a of Bengal v. Webb-Johnson 
(Ind.); 8. Char. p. 809 

Affréteurs Réunis Société Anonyme v. ra old 
Walf gcy. 


he ous (London), Ltd. (1919) ;. 

Oo. 

Agha Husain v. Gasita Ali (Ind.); 21. Hwon. p. 588 

Agricultural Fire Insurance Co. of Watertown, 
New York Claim, Clarke v. Union Fire 
Insurance Co. (Can.); 29. Jnsce. p. 704 

Agricultural Wholesale Society v. Biddulph & 
District Agricultural Society (1925); 9. 
Coys. Nos. 431la, 1226a 

Agriculture & Fisheries Minister v. Dean (1924); 
2. Agric. No. 266g 

Aheir v. Caplette (Can. 2. Animals, p. 126 

Ahmed Hamid Moussa, Fz p., R. ». Graham 
Campbell (1921); 2. Aliens, Nos. 558d, 
558h, 558i 

Ah Yet Me aaa Government (S. Af.); 2. Aliens, 


p. 
Aikman v. Burdick Brothers (Can.) ; 


a Agey. 
pp. 46, 52, 53 
Ainley v. Lowey (Can. )3 2. Agric. p. 81 
Ainslie v. Ainslie (Aus.); 11. Confl. p. 374 


Aker, Ex p., Re meee Ticket, etc. Corpn. 
(Can.); 5. Bkpcy. p. 220 

Akers v. London & North ssterl Ry. Co. (1926); 

. Maat. & S. No. 4055a 

Akt. Ocean v. Harding (B.) & Sons, Ltd. (1928) ; 
41, Ship. Nos. 1780a, 4001a, 4126a 

Alabama Coal, Iron, Land & Colonization Co., 
Ltd. v. Mylam (1926); 28. Inc. 7. No. 122a 

Albemarle Supply Co., Ltd. v. Hind & Co. (1928) 
32. Lien. No. 3220, 

Alberni Pacific Lumber Co., Re, Thomas v. Lawson 
(Can.); 10. Coys. p. 345 

Albert v. Honnone & Co., Ltd. (Aus.); 13. Coprt. 
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Albert v. Storey (Can.); 12. Conir. p. 408; 18. 


Distr. p. 537 
Albert brane Co. v. Spurr (Can.); 12. Contr. 
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Alberta Act, Section 17, ve (Can.); 17. Dep. p. 516 
Alberta Election Act, Re, Re Bow Valley Election 
(Can.); 20. Elect. p. 561 
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Alberta Lumber Co. v. Alberta Department of 
oot etn 208 Re Froment (Can.) ; 4 Bkpey. 
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Bien a sib Assocn., Ltd. (Can.); 4. 
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1838 (ce. 27).)—Re THomson’s MORTGAGE 
Trusts, THOMSON v. Bruty, No. 48a, ante. 


Add. Annotation :—-Consd. Re Keystone 


On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed :—Held: (1) the 
appeal was not a “ proceeding instituted ” 


PART I. SECT 1, SUB-SECT. 5. 


sa. Action—Claim for damages & in- 
juncltion—Tranafer of Land Ari, 1893 
(No. 14), 8. 117.-—The term “ action at 
law *’ in the above sect. embracer an 
action of the nature of a suit in equity, 
e.g. a Claim for an injunction & dam- 
ager in epee of tresparr to & inter- 
ference with a right of way.—STRELITz 
BROTHERS vo. PRITNALL (1912), 15 
Ww. A. L. R. 12.—AUS. - 


sb. Divorce petition—Insolvenry 
word ‘“‘ action ** in the above eect. does 
not include a proceeding by petition 

divorce.—Re {1920} 


J.8. 


al 


HARVEY, - 


V.L. R. 142.—AUS., 

86, Petition of right. }—A petition 
of right ts not.an “action.”” The tefini- 
tions of ‘* actiona " in Judicature Act 
& rules are merely a conventional 
method of interpreting the etatute & 





ruler, adopted for the sake of brevity , 


& simplicity, & not for the purpose uf 
changing the true nature of things.— 
MILLAR vp. R., 11921) 49 O. L. R. 93; 
19 O. W ON. 458; 58 L. L. R. 585.— 


ed. Proceeding in actinn— Application 
relief ayatuel dtatraint—W ar Kelief 

f. he above \ct empowers a 
ju of the Supreme Ct. tc dispense 
with the restrictions therein contained. 


] 


Appit. distrained against resp. under 
a mtge. notwithstanding that resp. 
was within the protection of the Act. 
Resp. applied to a county ct. Judge as 
““locu: judge “ of the Supreme Ct. for 
relief, wlio made an order against resp. 
dispensing with the restrictions of the 
Avt :—Helr > the loca! judge had no 
jnrisdiction. ae the proceeding was not 
&@ procecdiug in an “ action,”’ as re- 
aiilied under the wording of the Ord. 
In Council, June 16, 1906. Resp.’s 
wroper remedy against appit. war by 
njunoticn to restrain appit. from in- 
vading his righte under the Act.— 
HANNA pv. CosrERTON, [1919'] W. W.R, 
930; 44 D. L. R. 478.—OAN. 


1 


Cases 90a—158a. 


Annotations -—~ As to 
L. T. 


Co. v. Manitoba Free Press Co., [] 
v. Board of Frade (1924), 93 L.J. K. B. 29 


& 
27 


90b. — 


104. 


106. 


107. 


114. 


within sect. 1 of the Act; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay.— ROBINSON (J.) & Co. v. R., o2)] 
3K. B. 188; 90L.J. K. B.1177; 125 L. T. 
675; 37 T. L. R. 698, C. A. 

pone (1923), 128 

ulp & Po 


1) Refd. Bowling v. 
rances wer 


342. Generally, Mentd. Fort 


Estates Co. of Egypt ». Board of Trade, [1925] 1 K. B. 
1; France Fenwick v. R., [1927] 1 K. B. 458. 

~——.]—-A person who has lodged a 
caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs.— 
Re EMrery, EMERY v. Emery, [1928] P. 184 ; 
92 L. J. P. 188: 39 T. L. R. 7133; sub nom. 
sh aoe of Emery, Emery v. Emery, 1380 


Add. Annotation :—Refd. Goldrei, Foucard 
v. Sinclair & Kussian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 


Add. Annotations :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180; Cheshire 
County Council v. Hopley (1928), 130 L. T. 
123; The Koursk, [1924] P. 140; Venn v. 
Tedesco, [1926] 2 K. B. 227. 

Add. Annotations :—Apld. Cheshire County 
Council v. Hopley (1923), 130 L. T. 123. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, {1924]P.140; Venn 
v. Tedesco, [1926] 2 K. B. 227. Mentd. Re 
Pain, Gustavson v. Haviland, [1919] 1 Ch. 38. 


Add. Annotation :—Refd. Huyton & Roby Gas 
Co. v. Liverpool Corpn., [1926] 1 K. B. 146. 





116a. --— Claim for damages—Right to prior 


PART I. SECT. 2, SUB-SECT. 1. 


104 ii, ———.}--The expression 
ae at action °° in Supreme Ct. Act, 
particular act or omission occasioning 
the injury complained of, & so givir 
riso to pltf.’s claim, not every tact 
material to be proved 


title 


BRECK 1920 V. L. R. 55 _— 
AUS. me : oe 


104 ifi. 
action " in District Cta. Act, R. 8. S., 
1920 (c. 40), 8. 29, means the whole 


106 ill, S. P 


No, 2733), s. 141, means the 


in order to en- 
pitf. to succeed.—CHIDZEY v. 


place name 


-}-~ The “cause of 





NATIONAL Ry. Co., 
951; [1927] 1 W. 
Sask. L. KR. 345.—CAN 
PART I. SECT. 2. SUB-SECT. 2.—A. 

st. Sale of goods—To be delivered at 
Payment to be made else- 
where. }—~ Deft., in Perth. gave to B., who 
waa agent for plitf., a written order for 
certain goods at a price. This order 


117, 
118, 


122. 


125. 
129. 


136. 
144. 
145. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


general deciaration.|—Where the substantial 
object of an action is damages & not the ascer- 
tainment of’ a common right for future 
guidance, pltfa. ought not to be allowed to 
aplit up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result.—JoNnzs v. Cory Broruzrs & 
Co., Lrp., THomas v. Great MOUNTAIN 
CoLimrins Co., Lip. (1921), as reported in 
162 L. T. Jo. 70, C. A. 

For “ new subsidence” read “ recurring tort.” 


Add. Annotations :—Ae to (1) Refd. Boynton 
v. Ancholme Drainage & Navigation Comrs., 
Daa | 2K. B. 213; Kennard v. Cory, [1922] 
Ch. 265; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1925). 42 T. L.R.116. Generally, 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 
Add. Annotations :—Apld. Wilson v. United 
Counties Bank, [1920] A. O. 102. .Consd. Ord 
v. Ord, [1923] 2 K. B. 482. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 336. Refd. Goldrei, 
Foucard v. Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham »v. Perkins (1925), 183 L. T. 252. 
Add. Annotation :—Generally, Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 
Add. Annotations :—Ae to (1) Refd. Ord v. 
Ord, (1923) 2 K. B. 482. As to (2) Refd. 
sige erate Kennedy v. Air Council, [1927] 2 
K. B. 517. 
Add. Annotation :—Refd. Ord v. Ord (1923), 
92 L. J. K. B. 859. 
Add. Annotation :-—Consd. Fishwick v. Gyani, 
[1925] 1 K. B. 617. 
Add. Annotation :—Refd. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 
London, [1918} 1 K. B. 180. 


153a. ——- -———.]—In the ordinary case of pos- 


cedure in a superior ct.—HOWELL v. 
ASE: {1921] 3 W. W. R. 


SaTitz v. CANADIAN 
ee?) 1D. L. R. 
Ww. R. 193; 21 


vendor's canse of action for the pur- 
chaser's failure to pay cannot be said 
to arise at M.—WERaSTERN CANADA 
Auto Tracror Co., LTp, v. BJARNA- 
SON, [1920] 1 W. W. BR. 621.—CAN. 

sk, ——~ ———_ -——. ]— Pl t!. sold & de- 
livered a motor car to deft. at Prince 
Albert, & deft. gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon :—~ Held; the suit for 
balance due thereon was preperly 
entered in the Saskatoon judicial 
district as the “ cause of action ** arose 
there.—OLMSTEAD v. Soort, (1921} 1 
Ww. Ww. R. 1033.—OAN. 


LL 
§87.-— 


f action, 1 B. tranamitted to his principal) in 
material’ fact which tere allege Melbourne, who declined it, but tl, Contract-—Where act or omisston 
& prove to give him a right tojudg- @uthorixed B. to inform doft. that giving ca of complaint ee 
ment, & therefore if the whole cause of pitf. would accept the order at in- ‘cause of action as ap lied to 
a district ct. action did not arise in onal A pg iene RA gone perlone in the chor ue = Hench & 
, original order. ere 
phe Joiclel oberot ihe ection should: ciusoquently aubniitted by 8 R. §. 8, 1920 (c, 99), 8. 35, artneg 


be brought in that distriot where deft. 
or one of several defts. rerides or 
carries On business. Notwithstanding 
sect. 2, 8ub-sect. 2 (2), of the Act pro- 


viding that in the Act unless there ts > 
oeoe ar fread ds or context crest payebie at Pe 
re 

pugnau ere he §=«exprerrions to deft. in. Perth 


** cause *’ & *‘ action “’shallrespectively 


have 


expressions have in King’s Bench Act, 
the words ‘“‘ the cause of action ’’ in 


deft., who agree 


f.0.b. Melbourne 


the same meaning as the same 


accept the draft, al 
the goods :—Held : 
made in Perth; & the only breach of 
the contract took place in 


wh 
"the 


y . to 
d to take certain of the 
good at the increased.prices. By the 
contract the goods were to be delivered 
payment to be by 
rth, cost of exchange 
Pitf£. shipped the goo 

fused 


Oo re to 
inferlority of 
contract was 


whore, with regard to @ contract, the 
act or omission of deft. ocenra which 
gives pltf. his cause of complaint 
although the term may have a di erent 
construction {in oases fnvolving the 
local jurisdiction of tnfertor cta.— 
8ST. Lovis RURAL MUNICIPALITY ¢@. 


PART I, SECT. 2, SUB-SECT. 5.—B. 


Perth; & 


sect. 29 should n constru 
seme way at in Bitee Beeb Act, although delivery had to be made 141 il, ~— ——~.}+Though deft. 
8. 35, because ip sect. 29 “there is 1.0.b. Melbourne, there was bot a cause on conviction for a common assault, 
something in the rubject or context of action arising within Victoria. instead of being fined or imprisoned, 
repugnant thereto,” namely, the fact CHIDZKY v. BREUKLER, [1920] VY. L. BR. was merely bound over to keep the 
that poot, 29 confers jurisdiction on an 558.—AUS. 4 peace, un a pM becdedao by borane 
. a : beastie emma  amunbeneeh a e oo e 
pouatined’  Jurudictiou” hoe” belay Fg i ah dntt, was under 8. 734 of the Codé 


construed. 
asaumed beyond wuat ts openly con 


8g. 
jurisdiction not being satlon oe 


on a breach of contract !n- 
cludes the contract & its breach. If 


from any subsequent civil 


Ph aameeed 


{ 


ferred, whereas a different ipl hin rotnises to roceedings for the same cause 

applies in went. 85 which does not Oe tte panctase cine ‘ the vendor TRINBA v. DoLeua, [1¥24] 3D. L. R. 

affect to deal with jursidiction but at M., but signs the agreement & 636 4 WwW. W, 1177; 20 Alta. 
receives the machinery at W. the L. R, 493.--CAN, 


vimply deals with practice & pro- 


sible controversy between parties, but where 
no specific hie has been asserted & no claim 
formulated, it is not open to one of the parties, 
because be apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. ' 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour :—Held.: the ct. had no jurisiliction 
to make a declaratory judgment under B.S. C., 
Ord. 25, rv. 5, & Ord. 54a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 


Vol. L—Action. Oases 153a—224. 


their defence.—Re CLay, CLAY v. Bootu, Re 
A Deep or INDEMNITY, [1919] 1 Ch. 66; 88 
L. a Ch. 40; 119 L. T. 754: 63 Sol. Jo. 23, 
Cc 


sar igi :—Consd. Jaeger v. Jaeger Co. (1927), 44 R. P. C. 


Declaratory judgments generally, see JuDG- 
MENTS. 

176. Add. Annotation :—Refd. Aksionairnoye Ob- 
eat A. M. Luther v. Sagor, [1921] 1 


179. Add. Annotations :—Consd. Lowe v. Bentley 
(1928), 44T. L. R. 388. Mentd. Gill v. Carson 
(1917), 25 Cox, C. C. 774. 

180. Add. Annotations :—Consd. Lowev. Bentley 
(1928), 44 T.L. R. 3888. Me td. Hemmings v. 
Stoke Poges Golf Clu, ,-920} 1 K. B. 

720. ' 


Part Il: In: respect of what Acts and Omissions an 
Action will Lie. 


187. Add. Annotations :—Consd. Neville v. London 
‘‘ Express ’’’ Newspaper, [1919] A. 0. 368. 
Distd. Everett v. Ryder (1926), 185 L. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A. C. 
956; Simmonds v. Newport Abercarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


191. Add. Annotations :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. Mentd. Butter- 
worth v. Butterworth & Englefield, Collins v. 
Collins & Harrison, Barratt v. Barratt & Fox, 
Howell v. Howell & Walker, Adams v. Adams 
& Ward, Ellworthy v. Ellworthy & Ledgard, 
[1920] P. 126. 

Annotation :—Refd. Manton v. Brocklebank, 
[1923] 1 K. B. 406. 

Add. Annotations :—Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 316. Mentd. 
Guaranty Trust Co. of New York v. Hannay, 
[1918] 2 K. B. 623. 


197. Add. Annotation :—Apld. R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 


198. Add. Annotations :—Refd. Winsford Enter- 
tainments v. Winsford U. D. ©. (1924), 23 
L. G. R. 254; Layzell v. Thompson (1926), 
43 T. L. R. 58. 


205. Add. Annotations :—Folld. Janvier v. Sweeney, 

1919] 2 K. B. 316. Consd. Hambrook v. 

kes (1924), 41 T. L. R. 125. Refd. 
Shapiro v. La Morta (1923), 180 L. T. 622. 


205a. Injury to health caused by false statement.] 
—The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 
JANVIER v. SWEENEY, [1919] 2 K. B. 316; 
88 L. J. K. B. 12813 121 L. T. 179; 385 
T. L. R. 860; 63 Sol. Jo. 480, C. A. 

sa aad >—COonsd. Hambrook v. Stokes, [1925] 1 K. B. 


205b. Mental sheck caused by negligence.|—Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 


198 


194 


The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimcd damages under Fatal Accidents Act, 
1846 (c 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children.—HAMBROOK v, STOKES 
Brotruers, [1925} 1 K. B. 141; 941.3. K. 3B. 
435; 182 L. T. 707; 41 T. L. R. 125, C. A. 


-|—If the law casts any public 
duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures.— 
FERGUSON v. KINNOULL (EARL) (1842), 9 
Cl. & Fin. 251; 4 State Tr. N. S. 785; 8 
HK. R. 412, H. 1. 

Annotations :—Refd. Heriots Hospital, Feoffees v. Ross 

(1846), 12 Cl. & Fin. 507 ; Rogers v. RaJendro Dutt (1860), 
8 Moo. Ind. App. 103; Sinclair v. Broughton & Govern- 
ment of India (1882), 47 L. T. 170; Allon v. Flood, [1898] 
A. G1. entd. A.-G. v. Murdoch (1850), 14 Jur. 588; 
Everett v. Griffiths, [1921] 1 A. C. 631. ; 

215. Add. Annotations :—Refd. Turpin v. Victoria 
Palace, [1918] 2 K. B. 539; Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368; 
Wilson v. United Counties Bank, [1920] 
A. ©. 102. Mentd. Re Thellusson, Ex p. 
Abdy, [1919] 2 K. B. 735. 


217. Add. Annotation :—Consd. Neville v. London 
ag Saal Newspaper Ltd., [1919] A. C. 


206a. 








923, Add. Annotations :—Mentd. Pratt v. British 
Medical Assoca., [1919] 1 K. B. 244; Said 
v. Butt, [1920] 3 K. B. 497. 

224. Add. Annotations :—Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs., 

(1921] 2 K. B. 213; Kennard v. Cory, [1922] 

1 Ch. 265; Hu & Roby Gas Co. v. Livers 

pool Oorpn., [1926] 1 K. B. 146. 


f ; 
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281. Annotation :—Distd. The Zelo, [1922] P. 9. 


232. Add. Annotations :—Mentd. Weinberger y 
Inglis, [1919] A. ©. 606; R. v. Housing 
Appeal Tribunal, [1920] 8 K. B. 384; R, », 
Leman Street Police Station, Inspector, 
Ka p. Vinicoff, R. v. Secretary of State for 
Home Affairs, Ex p. Same (1920), 89 L. J. 
K. B. 1200. 

Add. Annotation :—Apld. Sorrell v. Smith, 
[1925] A. C. 700. 

Add. Annotations :—Mentd. Yorkshire East 
Riding County Counci) v. Selby Bridge Co., 
[1925] Ch. 841; Layzell v. Thompson (1926), 
43 T.L. R 58. 

Add. Annotations :—-Refd. Everett v. Griffiths, 
[1920]3 K. B. 163; More v. Weaver, [1928] 
2K.B. 520. 

Add. Annotation :—Refd. Ilford U. D. C. v. 
Beal, {1925} 1 K. B. 671, 


Add. Annotation :—Refd. Valentine v. Hyde, 
{1919] 2 Ch. 129, Sorrel] v. Smith, (1925) 
A. C. 700. 

Add. Annotations :—Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3K. B. 40. 

Add. Annotations :-—Consd. Winsford Enter- 
tainments v. Winsford U. D. C. (1924), 28 
L. G. R. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925] 
Ch. 841. Mentd. Layzel] v. Thompson (1926), 
43 T. L. R. 58; Jaeger v. Jaeger Co. (1927), 
441%. P. C. 437. 

Add. Annotation :—Refd. Goddard ¢. Wat- 
ford Co-op. Soc. (1924), 41 R. P. C. 218. 

Add. Annotation :—Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 720. 
Add. Annotations :—Consd. Pratt v. British 
Medical Assocn., {1919} 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129; Ware & De 
Freville v. Motor Trade Assocn., [1921] 3 
K. B. 40; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 Ch. 28; Thompson v. British 
Medical Assocn. (N.S.W. Hranch), [1924] 
A. C. 764. Apld. Sorrell v. Smith, [1925] 
A.C. 700. Refd. Evans v. Heathcote, [1918] 
1K.B.418; Thomas v. Moore, [1918}1 K. B. 
555; Davies v. Thomas, [1920] 2 Ch. 189; 
Rawlings v. General Trading Co., [1921] 1 
K. B. 635; Brimelow v. Casson, [1924] 1 Ch. 
302; British Oxygen Co. v. Liquid Air, 
[1925] Ch. 383. Mentd. Montefiore v. Menday 
Motor Components Co., [1918] 2 K. B. 241; 
a rig Champion v. Wallace, [1920] 


249a. 


235. 
238. 


239. 


240 


241. 


242. 


247. 
248. 
249, 


Unlawful means used.]—A single 
person or a body of personus commits an 
actionable wrong if he or they inflict actual 
pecupiary damage upon another by the in- 








PART I. SECT. 8, SUB-SECT. 1. ] 


pied ro 
287 fil. .J—Pltfs. complained %80¢ cou 
that defts. dug holea in the beacb upon oe 
their lands on the shure of a lake . 
where the sand met the grass-covored 
bank, that sand swept from _plitfs.’ 
Jands by storms was carried by the 
wind across defts.’ beach, & came to 
rent in these holes, & that, when the 
next storm came, the sand remained 





202 ; 


said to have a situs.— 
v. BLEAKLEY 
; 54 
revsg., (1923) 2 D. 
O. L. R. 124.—OAN 


PART Il. SECT 8, SUB-SECT. 2.—B. 


253 ii. ——-.}— lf a pereon who, by 
virtue of his porition or influence, has 


tentional employment of unlawful means, 
such as threats of coercive action, to injure 
pina eal business, even though the un- 
la means may not comprise any specific 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight. of the acts alleged 
& the extent of the damage resulting there- 


from. 

Defts., the British Medical Association, a ' 
body incorporated for the purpose of main- 

ini “the honour & interests of the 
medical profession,’? & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pitfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary Joss in the exercise of their 
profession :—Held: pltfs. had a good cause 
of action against all defts. for damages.— 
Pratr v. British MepicaL Assocn., [1919] 
1K. B. 244; 88 L. J. K. B. 628; 120 L, T. 
41; 85 T. 1. R. 14: 63 Sol. Jo. 84. 


Annotations :-—Consd. Ware & De Freville v. Motor Trade 
1921] 3 K. B. 40. Refd. Valentine v. Hyde, 
Ch. 129; Davies v. Thomas, rien Ch. 
Hodges v. Webb, [1920} 2 Ch. 70; Said v. ae aro 
. 3.497; Sorrel] v. Smith, [1925} A. C. 700. entd. 
British Ry. Traffic & Electric Co. v. C. R. C. Co. & L. CO. G., 
{1922} 2 K. B. 260. 
Hyde, 


250. Annotations :-—Consd. Valentine v. 
if 


[1919] 3 


1919] 2 Ch. 129. Retd. Pratt v. British 

Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3 K. B. 40. 
Add. Annotation :—Refd, Spalding v. Gamage 
(1918), 35 R. P. C. 101. 
Add. Annotations :—Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges v. Webb, [1920] 2 Ch. 70; Ware & 
De Freville v. Motor Trade Asssocn., [1921] 
3 K. B. 40; White v. Riley, [1921] 1 Ch. 1; 
Sorrell v. Smith, [1923] 2 Ch. 82. Apld. 
Sorrell v. Smith, [1925] A. C. 700. Consd, 
Hardie & Lane v. Chilton, [1928] 2 K. B. 306. 
Refd. Wolstenholme v. Arias, [1920] 2 Oh. 403 ; 
Sorrell v. Smith, [1924] 1 Ch. 506. 
Annotation :—Refd. Conron ve. L. OC. CG, 
[1922}2 Ch. 283. 
Add. Annotations :-—Distd. The Zelo, [1922] 
P. 9. Apld. Federated Coal & Shipping Co. 
v. R., [1922] 2 K. B. 42. Consd. McColl v. 

Canadian Pacific Ry., [1923] A. C. 126. 


251 


258. 


255. 
256. 


such workman from obtaining or 
holding employment in his calling, & 
such workman suffers damage there he 
then that person Is liable to the work- 
man for such damage.—THOMPRON v. 
RyaLL & CUNNINGHAM, [1924] 4 
D. L R. 778 e 3 W. W. R. 524.—CAN, 


257 i. ——-.--Where a workman 
who has been suspended by his em- 


loyers sufferr damage as a result of 
wo or more persons eonspiring with- 


situs, if shifting 
{1924} 2 
0. L. R. 2 3; 
L. R. 676; 52 


in the holes & was not blown back to 

pitts." lands. Pitfs. contended that it power to carry out hie design, attempts, out justification, to induce the gt de 
was wrongfully detained by defts.:— without justification, to prevent, & ers not to reinstate h.m, he bas a right 
Held: pitfs. had no cause of action, as sueceeds in preventing bs threats to of action against them.—THOMPBORN v. 
the sand could not be considered a or special influence upon @ workman’s og es CONNINGHAM, P IP dat lane 


raverance by the wind 


~ 22TH AT? 


employers, or would-be employers, 


257a. ——— 


Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B 127. 


Sone, —A number of discharged sailors 
entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Piltfs., 
who were members of the co., complained 
that the deft. had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft. had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaknig 
a contract with pltfs.:—Held: assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft. of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay.—-LOoNaG v. SMITHSON (1918), 88 
L. J. K. B. 2238; 118 L. T. 678; 62 Sol. Jo. 
472, D. C. 


Annotation :—Refd. Said v. Butt, [1920] 3 K. B. 497. 


258. Annotations :—Refd. 


259a. 


338. 


840 


845. Add. Annotation :—Mentd. 


Stearn v. Prentice, 
(1919) 1 K. B. 304 ; panera: Birmingham 
Navigations, [1924] 1K. B. 341. 


Damage by rats.]|—A firm of artificial 
manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
& entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years. or anything to show that an increasc 
which had actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers :—Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not main an action for damages.— 
STEARN ¥Y. PRENTICE BROTHERS, LTD., [1919] 


261. 
262. 
268. 
264. 


265. 


266. 


268. 
270. 
288. 
296. 
304, 
310. 


320. 


326. 


328. 
332. 
333. 


Vol. L—Action. Cases 256—30@m 


1 K. B. 304 ; saat ries eee 
445; 35 T. L. R. 207; 63 Sol. Jo. 229 5 
L. G. R. 142, D. C. 


Add. Annotation :—Refd. Ware & D ws 
we v. Motor Trade Assocn., [1921] 8 "K. B 


Add. Annotations :—-Apld. The Moliére (1924), 
41 T. IL. R. 154. Refd. Kent v. Atkinson, 
[1923] P. 142. 


Add. Annotation :—Refd. Kent v. Atkinson, 
[1928] P. 142. 


Add. Annotations :—Refd. Barnett v. Cohen, 
yt Ss K. B. 461 ; Kent v. Atkinson, [1923] 
Add. stata -—Refd, N’ 1.an v. Southern 
Ry., [1924] 1 K. B. 223. Me.atd. Flannagan 
v. Shaw, [1920] 3 K. Be@68; Starr Estate Co. 
v. Blackpool Corpn. ( 1920), 19 L. G. R. 9; 

Nicolle v. Nicolle, [1922] 1 A. C. 284 ; Harper 
v. Hedges, [1923] 2 K. B. 314; Parry v. 
Harding (1924), 88 J. P. 194; Venn v. 
Tedesco, [1926] 2 K. B. 227. 

Add. Annotations :—Consd. Bradford Corpn. 
v. Webster, [1920] 2 K. B. 135. Apld. The 
Moliére (1924), 41 T. L. R. 154. Refd. 
Baker v. Dalgleish S.S. Co., [1922] 1 K. B. 36. 
Annotation :—Consd. Weld-Blundell v. Ste- 
phens, [1919] 1 K. B. 520. 

Add. Annotation :—Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. R. 29. 

Add. Annotation :—Retd. Friern Barnet U. C. 
v. Adams, [1927] 2 Ch. 25. 

Annotation :—Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

Add. Annotation :—Refd. Everett v. Ryder 
(1926), 185 L. T. 302. 

Annotations :-—Generally, Refd. A.-G. vr. Sewell 
(1918), 88 L. J. K. WB. 425; Boultwood v. 

Paignton U. D. C. (1928), 92 J.P. 98. 

Add. Annotations :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311; Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
Mentd. fe Engelbach’s Estate, Tibbetts v. 
Engelbach, [1924] 2 Ch. 348. 

Add. Annotations :—Apld. Wild v. Simpson, 
[1919] 2 K. B. 644. Consd. Lipton v. Powell, 
[1921] 2 K. B. 51. 

Add. Annotation :—Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 

Add. Annoiation :—Refd. Weld-Blundell v. 
Stephens, [1920] ‘A. C. 956. 

Add. Annotation ; Bou Weld- Blundell v. 
Stephens, [1920] A. C. 956. 


Part IIl—-Who may Sue and be Sued. 


Add. Annotation :—Refd. Rex Co. & Rex 3854. Add. Annotation :—Refd. Soviet Republics 


Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 


Add. Annotations :—Refd. The Coaster Gees); 
91 L. J. P. 145. Mentd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249; Elliott 
Steam Tug Co. 2. Shipping Controller, [1922] 
1K. B. 127; -McOoll v. Canadian Pacific Ry. 
[1923] A. C. 126. 


Johnson vw. 
5 ame & Carter & Golding, [1928] 2 K. B 


360. 


Union v. Belaiew (1925), 42 T. L. R. 21. 


Add. Annotations: — Refd. Aksionairnoy] 
Obschestvo A. M. Luther v. Sagor, [1921- 
1 K. B. 456. Mentd. Commonwealth Shipe 
ping Representative v. P. & O. Branch 
Service, [1923] A. C. 191. 


860a. Recognised, if acknowledged here.]|—-Where 


a revolution has taken place in a foreign 
country & the new Govt. has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt. is entitled to the 


Cases 360a—-287a. 


possession & custody in England of records 
& State archives deposited here before the 
revolution by the old Govt.—~Sovirtr So- 
CIALIST REPURLICS UNION v. ONoOU (1925), 
69 Sol. Jo. 676. 


362. Add. Annotation :-—Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 481. 

868. Add. Annotation :-—Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 1 


K. B. 456; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. i. a1. 
366a. Action by procurator—Validity of 





appointment.]—Pltf., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. :—Held: 
(1) no man can make a procurator for 
another; therefore the King could not make 
a procurator for all or any of his subjects; 
(2) the office of ambassador did not include 
& procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King.—ACcuNA v. 
BINGLEY (1616), Hob. 78,118; 80 E. R. 268. 
Annotations :— As _to (2 . . 
Bi, N. 8. 31._ Fold. Poncdo ve dohueon (iets), Sree Te 
Le. Ch ite” Manta Raley, maceoncin (610, 
Saund. 250; ‘The Hercules (1819), 2 Dele $53, oe 
366b. Claim under unregistered bill of sale.]— 
To a bill filed by the Chargé d' Affaires of the 
Brazilian Govt. in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt. secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed.—PENEDO (BARON) 
Ps scenes (1873), 29 L. T. 452; 22 W. R. 





868. Annotation :—Consd. Duff Development Co. 


v. Kelantan Government, [1923] 1 Ch. 385. 


Add. Annotation :—Refd. Duff Development 
oa v. Kelantan Government, [1924] A. C. 


Annotations :—Refd. The Tervaete (1922), 
128 L. T. 176; Duff Development Co. ». 
Kelantan Government, [1923] 1 Ch. 385; 
Duff Development Co. ». Kelantan Govern- 
ment, [1924] A. C. 797; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 


Add. Annotation :—As to (2) Folld. Soviet 
vi age Union v. Belaiew (1925), 42 
T. LG. R. 21. 


372. 


375. 


376. 


376a. .|--A foreign Sovereign suing in 
the cts. of this country submits to the ‘juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against hiro. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 

alleged 








counterclaim for damages in respect of 
breaches of the terms of the concession was 
atruck out.—SovuTH AFRICAN REPUBLIC »v. 
COMPAGNIE FRANCO-BELGE pU OHEMIN DE 
Fur pv Norp, [1898] 1 Ch. 190; 77 L. T. 


ENGLISH AND Empire Dicest SupPLEMENT. 


Sol. Jo. 66. 


pewewe- ——ew we 


... --~-Consd. Duff Development Co. 0. Kelantan 
o Suaran T1818) 1 Gh 176 © The Torvacte, (1842) P, 209 5 
Soviet Republics Union v. Belatew (1925), 42 T. L. R. 21. 

Committee, of which deft. was a member, 
was set up in London by the Imperial 
Russian Govt. & continued ay its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Chargé d'Affaires of the 
Russian Provincial Govt., & deft. became 

resident of the board. The documents had 
bacoias the property of pltfs., the present 
Russian Gert, whose sovereignty had been 
recognised by the British Govt., but they 
were still in the posseasion of deft. Certain 
actions were pending against deft. as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Plitfs. claimed the de- 
livery up of the documents, & deft. contended 
that he was entitled to a lien on the docn- 
ments until he had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim :—Held: although where a soverei 
state was a plitf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft. was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed.—Sovinr REPUBLICS 
UNION v. BRELAIEW (1925), 184 L. T. 64; 
42 T. L. R. 21. 


Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 


Add. Annotations :—-Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176; 
The Gagara, [1919] P. 95; The Porto 
Alexandre, {1920] P. 30; Duff Development 
Co. v. Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 063 Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797. 


887a. ——— Notwithstanding restrictions on exercise 
of sovereign rights.}—(1) It is the settled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State; & 
the information so received is conclusive. 

(2) A Govt. recognised as sovereign bv His 
Majesty’s Govt. is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt. 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 





383. 


387. 


6 


far as applicable. Disputes having arisen 
aa to the effect of the deed, they were peleerad 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt.'to pay 
, the costes of the arbn. In Dec. 1921, the 
Govt. applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act. an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official] letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King :—Held; (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive ; (3) the Govt. of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award.—DUFF DEVELOPMENT Co. »v. 
KELANTAN GOVERNMENT, [1924] A. C. 797; 
93 L. J. Ch. 848; 1381 L. T. 676; 40 T. L. R. 
566; 68 Sol. Jo. 559, H. L. 


Annotations :—Aa to (1) Apld. Engelke v0. Musmann, [1928] 
A.C. 433. Reid. Musmann>». Kngelke (1927), 96 L.J.K.B. 


388. ‘Annotation :—Refd. Duff Development Co. 
v. Kelantan Government, [1924] A. C. 797. 


Add. Annotation :—Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 


Add. Annotations :—Refd. The Tervaete, 
[1022] P. 259; 
Kelantan Government, [1923] 1 Ch. 385. 
Mentd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 3 K. B. 532. 

Add, Annotations :—Refd. Aksionairnoye Ob- 
schestvo A, M. Luther v. Sagar, [1921]8 K. B. 
532; The Tervaete, [1922] P. 259; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 885; The Jupiter (1924), 98 
L. pe . 156; The Jupiter (No. 3) (1827), 187 


L. T. 8 
892a. ——— -———.. }—(1) In proceedings in the cts: 
of this coun by or against the ruler of a 
colonial State whose tus is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &. therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documenta which are appended to it. 
In an arbn. in this country between pité. 
co. & the Govt. of Kelantan an award was 
made in favour of the co. with costs. The 


389. 


890. 


392. 


Duff Development Co. v. 
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Govt. of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costes. An 6 ae from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
ate order nisi to attach money in the 

ands of the Crown agents of the Colonies on 
behalf of the Govt. of Kelantan. Upon an 
application by the co. for payment by the 

arnishees the Govt. of Kelantan & the 

rown agents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State:—Held: (2) although the 
Govt. of Kelantan had, hy initiating proceed- 
ings to set aside the award « the arbitrator, 
submitted to the jurigdict:.1 of the ct., 
(8) that submission h not the effect of 
rendering liable to execution any property 
belonging to the Govt. within the jurisdiction. 
—-DUFF DEVELOPMENT Co. v, KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385; 92 L. J. Ch. 
273; 1209 L. T. 290; 39 T. L. R. 187; 67 
Sol. Jo. 260, C. A. 


Add. Annotations :—Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 983 L. J. K. B. 816. 
entd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456; Duff 
Development Co. v. Kelantan Government, 
{1923] 1 Ch. 885; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 


.]—A sovereign independent State 
does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract; nor dves a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country.—COMPANI4 MERCAN- 
TIL ARGENTINA v. UNTTED STATES SHIPPING 
Boarp (1924), 98 L. J. K. B. 816; 1381 L, T. 
888 ; 40 T. L. R. 601; 68 Sol. Jo. 666, C. A. 


393b. ——- ——~.}—Dourr De&vELOPMENT Co. v. 
KELANTAN GOVERNMENT, No, 392a, arte. 


3938c. —— ———.]—— Dcvrr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 387a, ante. 


884. Add. Annotations :—Refd. Re Suarez, Suarez 
v. Suarez, (1918] 1 Ch: 176; The Gagara, 
1919} P. 95; The Porto Alexandre, [1920] 
. 80; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
[1924] A. O. 797; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816. Mentd. Aksionair- 
noye Obschestvo A. M. Luther v. Sagor, 
[1921] 8 K. B. 532. 


403. Add. Annotation :—Generally, Refd. Soviet 
popu Union v. Belaiew (1925), 134 


898 








893a. 


406. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. ©. 797. Refd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176; The Gagara, [1919] 
P. 95; The Porto Alexandre, [1920] P. 30; 
Duff Development Oo. v. Kelantan Govern- 
ment (1922), 39 T. L. R. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 98 L. J. K. B. 816. 


Cases 407— 540. 
407. 


407a. —— ——.}+- Drrr DEVELOPMENT 


Add. Annotation :—Mentd. The Fagernes, 
{1927} P. 311. 


ENGLISH AND Empire Dicsst SuPPLEMENT. 


409. Add. Annotations :—Refd. Aksionairnoye Ob- 


achestvo A. M. Luther v. Sagor. [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop: 
ment Co. v. Kelantan Government, [1924] 


Co. v. 
KELANTAN GOVERNMENT. No. 392a, ante. 
KELANTAN GOVERNMENT, No. 387a, ante. A. C. . 


413. 
425. 


428. 


430. 


434, 


496. 
507. 
516. 


PART V. SECT. 4, SUB-SECT. 1. 
498 ii. 


Part 1V.——Conditions 


Add. Annotation ;—Mentd. R. v. Canadian 
N. Ry., [1923] A. C. 714. 

Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpu., (1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2K. B. 833. 

Add. Annotation :—Refd. Bradford Old Bank, 
Ltd. v. Sutcliffe (1918), 34 T. L. R. 619. 
Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2K. B. 833. 

Add. Annoiations :—Refd. Bradford Old Bank 
v. Sutcliffe. [1918] 2 K. B. 833; Joachimson 
v. Swiss Bank Corpn., [1921] 3 K. B. 110. 


Part V.—Suspension 


Add. Annotation :—Refd. Admiralty Comrs. 
v. S.S. Amerika, [1917] A. C. 38. 


Add Annotation :—Retd. Admiralty Comrs. 
v.8.S Amerika, [1917] A. C. 38. 


Add. Annotation :—Refd. Canvey Island 
Comrs, v. Preedy (1921), 91 L. J. Ch. 2038. 


504 iii. 








Claim under Crimi- 





Precedent to Action. 


436. 
448. 


461. 


462. 
463. 
480. 


of 


540. 


—_- ——.}The rule 
that where pltf. sues {n respect of a 


Add. Citation :—11 T.. J. Q. B. 87. 


Add. Annotations :—Refd. Bradford Old Bank 
v. Sutcliffe, [1918] 2 K. B. 8383. Mentd. 
Joachimson v. Swiss Bank Corpn., {1921] 
3 K. B. 110. 


Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., {1921] 8 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 838. 

Add. Annotation :—As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 
Add. Annotation :—Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 833. 

Add ‘‘ For full anns., see S. C., No. 176, 
ante.’’ 


Right of Action. 


Add. Annotations :—Reftd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 520; Samuel v. 
Dumas, [1¥24] A. C. 431; Pailin v. Northern 
po oe Mutual Indemnity Co., J1925] 


ad ® e e 


use, the subject of conversion being 
the same as that in respect of which the 


nal injuries Code of Ireland.|}—The 
rule or doctrine that no civil remedy 
wil} lie against the perpetrators of a 
felonious act until ther bave been 
prosecuted to conviction is not 
applicable to a claim for compensation 
under Criminal Injuries Code of 
Irelund for goods stolen in the course 
of rioting.——TYLER v. CORK COUNTY 
COUNCIL, [1921] 2 1. R. 8.—IR. 


499 i. ~.-—A criminal charge 
wan laid 4 pitf. bank against deft. in 
respect of $1,800 which the bank 


alleged it had overpaid deft. Before 
decirion in the criniina] trial had been 
given, pitfs. instituted an action to 
recover the money. It was contended 
on behalf of deft, that Immediately the 
evidence disclosed a criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pltf. should not have been allowed to 
ruceed with the action, but should 
eave been non-suited :—eld: as a 
criminal] prosecution had actually been 
carricd through, even though the 
decision was under advisement, the 
action could be maintained.—sSTAN- 
TTA oF a Naar rr st UEN WAH, 
® e s HYo} ; 6 B. 'e R, 

441.—CA : 


wrong which is a tort & also a felony, 
deft. should be prosecuted in respect of 
the felony before the civil] action is heard, 
does not make such criminal prosecu- 
tion an Indispensable condition prece- 
dent to the ht to maintain the civil 
action. In its modern application the 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
judicial discretion. In exercising such 
discretion the ct. may consider circum- 
stances, such as the infancy, ignorance, 
or poverty of pltf., which may afford 
excuse for the failure to prosecute in 
respect of the felony. Where pitf. has 
obtained a verdict in the civt] action 
the ct., on motion for a new tria] or for 
judgment, may consider the circum- 
stance that between verdict & motion 
deft. has been prosecuted in respect of 
the felony.—-CARLISLE v. ORR (NO. 2), 
{1918) 21. R. 442.—IR. 

04 iv. ---On Aug. 
12, 1920, an information for theft was 
laid by defts. against pitf, On Aug. 23, 
1920, pltf. an an action in a division 
ct. against defts. to recover $9 for 
wages; on Aug. 30, defts. countcr- 
claimed in the division ct. action for 
money & tickets amount to $202.74, 
“fraudulently & without colour of 
right ’’ converted by pitf. to his own 











criminal charge was made ; on Sept. 22 
pitt, was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found against him in tho 
ses~ions. On a subsequent day the 
Judge of the division ct. heard argu- 
ment as to whether the action should 
be proceeded with before the criminal 
charge was taken up; he decided that 
it should, & fixed a day for trial, but 
on Dec. 10, 1920, neither the action 
nor the crininal proceeding having 
been tried, an order was made by a 
judge of the Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting the Judge of the division court 
from eae pee ier in the action until 
after the fina) disposition of the crinii- 
nal prosecution. Pitf. appealed from 
this order, & before the completion of 
the argument of the appeal pie was 
charge 


tried upon the criminal & 
acquitted :—~Held: the division ct. 
judge had the right, the claim & 


counterclaim being within the juris- 
diction of the ct., to stay proceedings 
or otherwise deal with the case; & 
rohibition did not Hie, even if the 
udge erred in the conclusion to which 
he came.—e BRYANT v. CiTY Damy 
Co. (1921), 64 D. L. R. 283; 37 Can. 
Crim. Cas. 405; 500. L. R. 40.—CAN, 
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Part VIII.—Maintenance and Champerty. 


549. Add. Annotations :—Expld. Neville v. London 
“ Express"? Newspaper, (1919] A. C. 368. 
aaa Ford v. Radford (1920), 36 T. L. R. 

551. 


552. 


Add. Annotation :—Consd. Neville v. London 
‘“* Express ’? Newspaper, [1919] A. C. 868. 
Add. Annotation :—Refd. Neville v. London 
*“ Express ’? Newspaper, [1919] A. C. 368. 
Add. Citation :—After “ [1917] 2 K. B. 564, 
QO. A.” add “On appeal, [1919] A. C. 368, 
H. L.,’? & after “ 540 add ‘ 56la, 719a.” 
Add Annotation:—-Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721 


Add. Annotation :—Refd. Neville v. ‘London 
‘** Express ’? Newspaper, [1919] A. C. 368. 
Add. Annotation :—Consd. Neville v. London 
‘“‘ Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotations :—Consd. Neville v. London 
** Express"? Newspaper, [1919] A. C. 868. 
Refd. Weld-Blundell v. Stephens, [1919] 1 
K. B. 520; Hickman v. Kent or Romney 
Marsh Sheepbreeders’ Assocn. (1920), 386 
T. L. R. 628. 
For the existing paragraph substitute the 
following paragraph :— 

: success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
wil! not lie in the absence of proof of special 
damage.—NEVILLE v. LONDON “ Express ” 
NewspaPeEr, Lrp., [1919] A. O. 368; 88 
L. J. K. B. 282; 120 L. T. 299; 857. L. BR. 


167; 63 Sol. Jo. 213, H. L. 
Annotations :—— As to (2) Folld. Hickman v. Kent or Romne 


556. 


557. 
558. 
559. 


560. 


Marsh Sheepbreeders Assoen. (1920), 37 T. L. R. 163. 
Apld. Wiggins v. Lavy (1928), 44 T. L. R. 721. Generally, 
Reid. Wild v. Simpson, [1919] 2 K. B. 644: Ki vo 


Torrington, {1920} | K.' B. 399. Mentd. Weld-Blundell 


vw. Stepnens, [1920] A. C. 956. 

561. Annotations :—As to (2) Refd. Mackey v. 
Monks (Preston), [1918] A. C. 59. Generally, 
Mentd. Turner v. Kingsbury Collieries, [1921] 
8 K. B. 169. 

561a. Special damage—Necessity to prove.j— 
NEVILLE v. LONDON ‘‘ ExpREsS’”’ NEWS- 
PAPER, L1'D., No. 560, ante. 


——.]—Pitf., a member of deft. 
assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel ‘in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 





561 b. 


PART VIII. SECT. 1, SUB-SECT. 8, 

594 vil. ———-, ]-— The 
English taw of champerty !is not in 
force in India & fair agreements to 
share property in litigation with others 
in consideration of their supplying tue 
funds for carrying on suits are not 


ments sho 


Lah. 124.-~-IND. 
594 viii. — 


9 


opposed to poe policy, & such agree- 
ad e effect except when 

extortionate or inequitable.—IND 

SINGH v. MunsHi (1919), I. L. R. 1 


receiv 


should be made, provided that any costs of 
the action for which the assocn. wouid be 
liable should be paid pro tanto out of any 
moneys recovered in the action. Pitf. then 
brought an action against the assocn. for 
maintenance & champerty, & other relief :-—-- 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the genus must also apply to the species ; 
(2) pitf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintena' ‘e.—HICKMAN v. 
KENT oR ROMNEY Maggi S.IBEPBREEDERS’ 
ra eat (1920), as reportéd in ‘151 L. T. Jo. 5, 
A. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 
Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 
Add. Annotation :-—Consd. Neville v. London 
“* Express ’? Newspaper, [1919] A. C. 368. 
Annotations :—For ‘‘ For full anns., see”’ 
read ‘‘ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.” 
Add. Annotation :—Consd. Neville v. London 
‘* Hxpress ’’ Newspaper, [1919] A. C. 368. 
Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ford v. Radford (1920), 36 T. L. R. 658. 
584a. Special damage—Necessity to prove.]|—-HIcK- 
MAN v. KENT OR ROMNEY MARSH SHEEP- 
BREEDERS’ Assocn., No. 561b, ante. 
585. Add. Annotation :—Refd. Ford v. Radford 
(1920), 86 T. L. R. 658. 
589. Add. Annotation :— Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. L. 
590. Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
eee ‘* Express ’? Newspaper, [1919] A. C. 
68. 
592. Add. Annotation :—Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 
594. Add. Annotation :—Reid. Wild v. Simpson, 
[1919] 2 K. B. 544. 
598a. Percentage.) —Pltf. was retained 
by deft. to act as his solr. in an action brought 
against him. Deft. had a counterclaim, &, 
while the action was proceeding, an agrec- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount. the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft. for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pitf. in that action. Deft. lost the action, 
& his solr. sued him for the costs :—Held: 
pitf. could not recover as (1) (BANEEs, L.J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 


566. 
567. 
569. 
576. 


577. 
583. 








to contribute towards the costs of a 
law suit in consideration of receiving 
a share in the result of the suit :-- 
Held: on the facts to be champertous, 
—FELLOWS-SMITH v. SHANKS (1976), 
46 N.L. R. 168.—S. AF. 


-.}—An agreement 


Cases 598a—604a. 


599a. 


601. 


602. 


603. 


604. 


604a. 


cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action; 
(2) (ATKIN, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully. & consequently 
he could not recover on a quantum meruit.— 
Wr.p v. Sovpson, [1919] 2 K. B. 644; 88 
L. J. K. B. 1085; 121 L. T. 826; 35 T. L. R. 
576; 63 Sol. Jo. 625, C. A. 


——.]—Plitf. carried on business as 
the ‘‘ Turf Register,’’ which in a prospectus 
issued by him was called a ‘‘ society ''; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between Lim & 





deft. in the terms of the prospectus. ‘bat in , 


consideration of pltf. ‘“‘ putting uv wu! the 
necessary disbursements for tne 1 .st’ ution 
& conduct of legal or other proceedings, the 
net profits accruing direct] sr indisectiy is 
to be equally divided between cla:mant & 
the society.”’ Pitf. brought a» 
recover the amounts of debts allegea vo have 
been wrongfully collected by deft. in breach 
of the agreement :—Held: the agreement 
was illegal & void, being contrary to public 
policy, & champertous. as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover.—FOorD v. 
RADFORD (1920), 36 T. L. R. 658; 64 Sol. 
Jo. 571. 

Add. Annotations :—Refd.‘ County Hotel & 
Wine Co. v. L. & N. W Ry., [1918* 2 K. B. 
251; Neville v. London ‘‘ Express’ News- 
paper, [1919] A. C. 868; Ellis v. Torrington, 
[1920] 1 K. B. 399. 

Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
2513; Ellis v. Torrington, [1920] 1 K. B. 399. 
Annotation :—As to (1) Refd. County Hotel & 
ie Co. v. L. & N. W. Ry., [1918] 2 K. B. 
Annotations :—Refd. County Hotel & Wine 
Co. v. L. & N. W. Ry., [1918] 2 K. B. 251; 
Marsden v. Heyes, [1927] 2 K. B. 1. 
Assignment of option to take 
lease.]—In 1853 the L. & O. Ry. Co., the pre- 
decessors of deft. co.. leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that ‘‘the co. & their successors & 
assigns shall permit the tenant or occupier 
of the hotel tor the time being & his servantea 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ’’ at a rent to be fixed as there 
mentioned, ‘in prlerenee to any other 
party.’ In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
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ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
undour these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & ‘* All & singular other premises com- 

d in & demised by the said recited 
indenture of Jease of Aug. 1, 1858.”” From 
1866 onwards pitfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 2] years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L & C. Ry. Co. On April 2, 
1891, defts. -& the: Caledonian Ry. Co. 
demised to pltfe a plot of land adiacent to 
the hotel for 9'2 years. The deed recited 


the ‘eaxe vv" 125° & referred to it as tvhe 
* Orincipal in? re’’?; & it also previded 
tl t these presents are without prejudice 


co any of Lhe covenants conditions & cagree- 
nents contained in the principal indenture,”’’ 
waich were to remain & be in full furce. On 
ns  . 24, 1916, defts. gave six months’ notice 
pitis. to determine their occupation of the 
relreshment rooms. Pltfs. gave up posses- 
sion, & then served a written notice on defts. 
stating their desire to exercise the option 
contained in fla buase of TS45 0 a requesting 
ty be inforuac as te terms. Dedts. tavieg 
re Tote a. pada, on Ger. TH, F916, 

ui @Xkpress assignment from the 

personal representatives of H., who had 
died in 1876, of ‘‘ all that the henefit right 
title & interest, if wny, now remaining out- 
standiug of er ‘herwise vested in them or 
any or cither of them of & in the railway 
obligations.” Pltfs. claimed (a) a declara- 
tion that defts. by the Jease of 1853 were 
under an obligation to put & keep the 
occupier of pltfs.” hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent; (0b) to have 
such rent fixed under the direction of the 
ct.; (c) damages for the breach of such 
obligation by defts. :—Held: (1) the option 
clause did not run with the land, & pass 
ipso Jacto by the assignmont of the lease of 
1853, as it did not touch or concern the 
thing demised; (2) the option clause was 
assignable, & was not a covenant merely 
personal to the covenantee ; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
‘* premises ’’ therein referred to the land & 
buildings demised, & not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., & did not 
constitute a binding recognition of pltfis. as 
the assignees of the option clause; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty; (6) the option clause was void 
for uncertainty ; (7) the option clause was 
ultra virea of the railway co., as it fettered 
injuriously & gravely their obligations of 
erforming efficiently their public duties.— 
ounty Hore, & Wine Co. v. Lonpon & 
Nortuy Westarn Ry. Co., [1918] 2 K. B. 


PART VII. SECT. 2, SUB SECT. 1. 


rie Payment of consideration re Gz Co. v. Noup 
i926] 4 DL 241 CAN. dependent on success of action— Assignment votd.}—-Fimar Moros ’ 


a 


——_ 


261 : 87 L J. K. B. $49 ; 119 LL. T, 88 ; 84 
T. L. R. 893; 171. G. R. 274 3 affd. on other 
grounds, [1921] 1 A. O. 85, H. L. 


607. Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 86 T. L. BR. 658. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

615. Annotation :—-Refd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251, 

617. Add. Annotations :—Refd. County Hotel & 
Wine Oo. v. L. & N. W, Ry., [1918] 2 K. B. 
251; Ellia v. Torrington, [1920] 1 K. B. 399. 

617a. Lease of tithes—With covenant to take legal 
proceedings for recovery of tithes.]|—Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the yisish, put which had not 
paid tithes to the bssor during his incum- 
bency with a stipulation tdiat the int -nded 
lessee would, within a give... ta. ¢. take such 
legal proceedings for the recewr. of the 
tithes of the ninety acres ar his cuwrsel should 
advise :—Held: not to be withiu 

of Maintenance, 1540 (c. 9).--—Waorr  v. 

GARDNER (1835), 1 Y. &@'C Ex $85; 160 

E.R. 157. 

Add. Annotations :—Consd. Cour’y Uotel 

& Wine Co. v. L. & N. W. Ry., (1918) 2 

K. B. 251. Apid. Evis v. Torrington, ,1920] 

1 K. B. 399. 

—-— Dilapidations,]|—A frecnold mes- 
suage & tenement were the subject of the 
following leases: (a) a head lease which ex- 
nired on Dec. 25, 19173; (b) ar underlease 
which expired on Dec. 18, 1917; (e) a 
sub-underlease which expire on Dec. 15, 
1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yicld them up in good repair. The 
sub-underlease becam’ vested by assignment 
in deft. On Dec. 18, 1917, pltf. whe had been 
a tenant to deft. of the same premises, & was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 
1918, took a conveyance of the fee simple of 
the premises together with the benefit. of the 
covenants in the head lease. At the ex- 
Piration of all the Jeases the premises were 
out of repair & deft. was threatening pltf. 
with an action on his covenant. Thereupon 

ltf. obtained an assignment of the full 
enefit of the lessee’s covenants to repair 

contained in the sub-underlease, & com- 
menced an action against deft. as assignee 
of the sub-underlease for breaches of the 
lessee’s covenants therein :—Held: the as- 
signment was free from objection -on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate.— 
Evuis v. TORRINGTON, [1920] 1 K. B. 399; 
89 L. J. K. B. 369; 122 L. T. 361; 386 
T. L. R. 82, 0. A. : 

Annotations :—Refd. Rye v. Purrell, [1926] 1 K. 

- Mentd. Cole v. Kelly, [1920] 2 K. B. 106. 


621. 


6214. 





634 fi. Subject to ltigation— 
Conveyance valid.J—By reason of the 
erection of the Quinze Lake Dam, & the _ del 
consequent raising of the level of the 
water in the lake, parte of certain 
properties in the neighbourhood were 
flooded. The Crown expropriated the 


oluding 





onged to V. 


right ao to flood these properties in- 
the one ia 
which at the time of 
Subsequen 
the property to H. together with V.’s 
right to recover the compensation from 
the Orown for all 
him by the flooding & expropriation. 


VW 
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626. Add. Annotation :—Generally, Mentd. Re 
Jordison, Raine v. Jordison, [1922 |] Ch. 440. 


634. Add. Annotation :—Consd. Ellis ». Torrington, 
[1920] 1 K. B. 899. 


635. Add. Annotations ;—As to (1) Refd. Bilis v. 
Torrington, [1920} 1 K. B. 899. Ae to (2) 
Consd. County Hotel & Wine Co. v. L. & 
N. W. Ry., [1918] 2 K. B. 251. Generally, 
Refd. Earle v. Hemsworth R. D. C. (1928), 44 
T. L. R. 758. Mentd. Ite Pain, Gustavson 
v. Haviland, {1919] 1 Ch. 38. 


686. Add. Annotations :—Apld. Ellis v. Torrington, 
[1920] 1 K. B. 389. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918]2 K. B. 251. 


687. Add. Annotations :—Aée to (1) Apld. Ellis v- 
Torrington, [1920] 1,h. B. 399. Refd. 
County Hotel & Wine Ot, v L. & N. W. Ry., 
[1918] 2 K. B. 251. 


Actions for infringement of copyright— 
Society for protection of copyright interests of 
members.|—Pitf. society was formed as a 
limited co. to protect the copyright interests 
of wwembers, who assigned their copyrights 
+- the ociety. By vhe rules of the oe 

es & damages recovered were pooled, 
‘he {une sc fo-med was divided among the 
member: after the deduction of expenses. 
The assignments were real & substantial 
transactions & the provision as to the 
division of tne damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members :—Held: 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 

Itfs. were entitled to succeed.— PERFORMING 

iaHTs Society, Lrp. v. THOMPSON (1918), 
34 T. L. R. 351. 


637b. Assignment of judgment.}—In an action 

of assumpsit to pay money in consideration 

of the assignment of a judgment :—Held: 

this was good consideration & might be 

assigned without maintenance.—-LODER v, 

CHESLEYN (1664), 1 Sid. 212; 82 E. R. 1063, 

Annotations :—Mentd. Mastor v. Miller (1791), 4 Term Rep. 
320; Price v. Seaman (1825), 7 Dow. & Ry. K. B. 14. 

640. Add. Annotation :—Consd. Neville v. London 
‘‘ Hxpress ’? Newspaper, [1919] A. C. 368. 

641. Add. Annotation :—Refd. Neville v. London 
‘* Express ’*’ Newspaper, [1919] A. C. 368. 

642. Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 

644. Add. Annotations :—Consd. Neville v. London 

‘‘ Express ’’ Newspaper, [1919] A. C. 368. 

Distd. Ford v. Radford (1920), 36 T. L. R. 658. 

Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 

646. Add. Annotations :—Refd. Neville v. London 

‘‘ Express’? Newspaper, [1919] A. OC. 368; 

Weld-Blundell v. Stephens, [1919] 1 K. B. 

520; Hickman v. Kent or Romney Marsh 

Sheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 

648. Add. Annotations :—As to (1) Apld. Ford v. 

Radford (1920), 36 T. L. R. 658. Generally, 


€S7a. 





645. 


The Crown exhibited an information 
acknowledging liability & seeking to 
eexpropriation have the amount of the compensation 

Ply V. sold fixed, & made H. deft. :—AHeld: the 
assignment pare to H. Ns nee an 
assignment o ous rights.—R. 
ade (1921), 21 Exch. ‘9 R. 16.— 


ueation herein, 


damages caused 


Refd. Neville : poo “* Express ’’ News- 

paper, [1919] A. C. 368. 
655. Add. Annotations :—Refd. Neville ». London 
‘* Express’? Newspaper, [1919] A. C. 868 ; 
Ford v. Radford (1920), 36 T. L. BR. ce 
Add. Annotations :—Distd. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
epee ‘* Express ’’ Newspaper, [1919] A. O 
Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. O. 368. 
Add. Annotations :—Refd. Neville v. Aone 
‘* Express’? Newspaper, [1919] A. 368 ; 
Ford v. Radford (1920), 86 T. L. R. Bee. 
Add. Armnotation :—Consd. Neville v. London 
** Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Retd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. OC. 368. 
Add. Annotations :—Refd. Neville v. J.ondon 
‘* Express ’’ Newspaper, [1919} A. C. 368; 
Weld-Blundel]l v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Shoepbreeders’ Assocn. (1920), 36 a L. R. 


661. 


665. 
669. 


671. 
679. 
681 

683. 


Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 386 T. L. R. 658. Refd. 
Neville v. London ‘‘ Express’’ Newspaper, 
[1919] A. C. 868. Generally, Refd. Wiggins v. 
Lavy (1928), 44 T. L. R. 721. 
687. Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 
-]—Observations as to the cir- 
cumstances in which a solr. may take up a 
speculative case on behalf of a poor client, 
& as to the terms on which he may do so.— 
a v. Lavy (1928), 44 T. L. R. 721, 


685. 


689a. 
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-—— Legal Professions 


695 fli. 
Act, 1911 (e, 136), 2 Of. }~-An agree- 


ment between pltf. & deft. made under ! was ultra vires—TAYLOR v. 


the above sect., as to payment for 
deft.’s services as solr., was rescinded 97; 34 
on tho ground that "the provincial D. L. 

statute authorising such an agreement 


ENGLISH AND Empire Digest SUPPLEMENT. 


692. Add. Annotations :—Refd. Neville‘ v. eaae 
‘‘ Express’? Newspaper, [1919] A. 368 ; 
Ford’: v. Radford (1920), 86 T. L. R. oes. 

695. Annotation :—Refd. Wild v. Simpson, [1919] 
2K. B. 544. 


696. Add. Annotation :—Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 
699. Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 
702. Add. ae -—Refd. Wild v. Simpson, 
[1919] 2 K. 544. 
7107. Annotation aan Re A Solicitor (No. 2) 
(1924), 93 L. J. K. B. 761. 
—-——.]—A solr. will never be permitted 
to deal with his client for the property in 
question in the cause.—DOWLIN v. 
(1823), as reported i ony 1 es J.O.S. Ch. 169. 
.|—PITr v. PRUDENTIAL 
DEPosiIT BANK, LYD. *(1896), 13 T. L. R. 110; 
41 Sol. Jo. 129, C. A. 
716. Add. Annotation :—Refd. Neville v. London 
** Express ’’ Newspaper, [1919] A. C. 368. 
719. Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
719a. ——— Necessity of proving special damage.]— 
NEVILLE v. LONDON ‘ Express’? NEws- 
PAPER, LTp., No. 560, ante. 
720. Add. Annotation :-—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
725. This paragraph was in effect reversed by the 
House of Lords, see NEVILLE v. LONDON 
‘* EXPRESS ’? NEWSPAPER, Lrp., No. 560, ante. 


726. Annotation :—Refd. Neville v. London ‘* Ex- 
press ’’ Newspaper, [1919] A. C. 368. 

731. Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville Ms 
ia ‘* Express ’? Newspaper, [1919] A. C 
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T11a. 








718a. 
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ADMIRALTY. 


Part |—Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 


of Justice. 




















1. Add. Annotation :—Consd. The Fagernes, G. N. Ry. v. Swaffield (1874), L. R. 9 Exch. 
[1926] P. 185. 132; Gunnestad v. Price, Fullmore v. Wait 

12a. -|—DorriINeTon’s CASE (1615), (1875), L. R. 10 Exch 65; The Alina 
Moore, K. B. 916; 72 B. R. 995. ae ne er oe env. Heese 7 Boe 

. B.D. ; e Rona : . D. 

ee ee en i 247; BR. v. Southend County Court Judge 

25. Citati ; For “T Le C “ (1884), 13 Q. B. D. 142; The County of 

: ee a Durham, {1891} P. 1; R. v. City of London 
read " DUNCAN v. M*CaLMonr. Court’ Judge, [1892] 1 Q. B. 273; The 

36. Add. Annotation: — Mentd. The Regina Theodora, [1897] P. 279.” 
d'Italia, (1925) P. 123. 41. Add. Annotations :—Refd. Ellerman Lines v. 

87. Add. Annotation :—Mentd. The Sheaf Brook, Grayson, [1919] 2 K. B. 514; Admiralty 
[19261 P. 61. Comrs. v. S.S. Volute, [1922] 1 A. GC. 129; 

38. Annotations:—For ‘For full anns., see Dew v. United British 8.S. Co. (1928), 139 
SHIPPING & NAVIGATION ” read “‘Mentd. The L. T. 628. 

Hanna (1866), L. R. 1 A. & E. 283; General 46. Add. Annotation :—Refd. The Fagernes, 
leat maby Soar Pn a ee ones [1926] P. 185. 

avigation Co. (1869), L. R. 4 Exch. : : ; ion <-—Mentd. 
The Warsaw, [1898] P. 127.” = A024} Pag ee, ee 

39. Add. Citations :-—(1862), 15 Moo. P. C. C. ; : ion -—Mentd. i 
304; 5 LT. 5585 10 W.R. 124; 1 Mar Ge Pe ie 

82 : 7. R. 509, P. C. poe ae 

Annotations :—For ‘For = full anns., see 56. 02 1] eee :—Mentd. . The Mogileff, 
SHIPPING & NAVIGATION ” read *‘Mentd. The g Si : 

: ‘ . om 65. Add. Annotations :—Mentd. The Mogileff, 
Stettin (1863), Brown. & Lush. 199; The : 
Hanna (1866), L. R. 1 A. & E. 283; General [1921] P. 236; The Ambatielos, The Cepha- 
Steam Navigation Co. v. British & Colonial lonia, [1923] P. 68; The Stream Fisher, [1927] 
Steam Navigation Co. (1869), L. R. 4 Exch. P. 78. ; 
238; The Moselle (1874), 32 L. T. 570; The 66. Add. Annotations :—Refd. The Llandovery 
Vesta (1882), 7 P. D. 240; The Bristol City, Castle, [1920] P. 119; The Jupiter, [1924] 
[1902] P. 10; The Cayo Bonito, [1903] P. 203.”’ P. 236. 

40, Citations :—Add after the words ‘‘on another 70. Add. Annotations :—Consd. The St. George, 
point ” “sub. nom. THE ARGos (CARGO Ex), [1926] P. 217. Refd. The Tervaete, [1922] 
GAUDET v. BROWN, THE HEwsons, GEIPEL P. 259; The Colorado, [1923] P. 102; 
v. CORNFORTH.”’ The Sylvan Arrow, [1923] P. 220. Mentd. 
Annotations :—For ‘‘ For full anns., see Pocahontas Fuel Co. v. Ambatielos (1922), 
Surppina & NAVIGATION’? read “ Mentd. 27 Com. Cas. 148; The Goulandris, [1927] 
Purkis v. Flower (1873), 43 L. J. Q. B. 33; P. 182; The Stream Fisher, [1927] P. 73. 
‘Flower v. Bradley (1874), 44 L. J. Ex. 1; 82a. ]—TuHE TuBantTia, No. 594a, post. 

PART I. SECT. 4, SUB-SECT. 1. not be interfered with.—-MCRBRIDE bv. sd. Master's claim for damages 
DARRELL (1920), 20 Exch. C. R. 274.— -—c& interest on wages in arrear— 


sa. Equitable jurisdiction.|——M. ob- 
ained ju 
4., the owners hav 
default to appear.* D. & ts 
owners of the cargo, intervened. The 
vessel was dul 
by the sheriff, 


t 
the 


who 


Money had been wired by appit. to 
discharge pitf.'s claim, but arrived too 
late to stop the sale. 
wards tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale, 

redeem the vessel. 


ment for wages, ete., against CAN. 
ar 
e 


b 

No 
of an arsault b 
seaman on boar 


seized, sold at auction 
purchased by 
made the necessary 


D. & Co., 
deposit. 


D. & Co. after- 
Exch. 





Saonapeneeene 


D. & Co., on 





80. , 
committed within the fu 


PART I. SECT. 5. 


sh. Action in rem—Tort committed 
master-——Recovery of 
maritime jien attaches in the case 
the captain on a 
3 ship, & an action 
in rem does not lic against the vessel 
to recover damages due to such assault, 
—LOUPIDES v. THE SCHOONER CaLI- 
MERIS ara 69 D. L. R. 138; 20 
e R. 331.—CAN. 


If 
urisdiction of 


Whether enforceable by action in rem, }—- 
A British ship was attached to satisfy 
various creditors in rem, including the 
maator of the vessel, She was subse- 
quently sold, any liens of the creditors 
being transferred to the proceds. 
The master’s claim included damages 
against the owners for wrongful dis- 
missa!l calculated from a date subse- 
quent to the sale:—Held:; (1) the 
master was entitled to damages pari 
pose with his claim for wages, which 

e could enforce by an action in rem ; 
(2) the master was not entitled to 


damages. }— 


a tort is 


purchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
the application was originally made, 
they were negotiating for the sale 
thereof. The application was refused ; 
—Held: while the Admity. Ct. exer- 
cised ap anquestionable equitable juris- 
diction, inasmuch ar applt. had failed 
to show a superior equity to thore 
arising in favour of the A eee the 
order refusing the application should 


the ct. by the master of a ship, b°*~ 

& peregrinus, against a member of his 
crew, also u yeregrinus, the ct. has 
jurisdiction to arrest the tortfeasor or 
his goods, & to try an action based 
upon the tort; but the commission 
of such a tort is not a ground for 
attaching the ship to found jurisdiction 
uniese the master has an interest iv the 
ship.—-NOLAN wv. S.S. Russa, HavVER- 
SIDE, {1921} C. P. D. 136.—S. AF, 
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aim in rem for interest upon arrear 
wages.— Re GwyDYR CASTLE (1920), 
41 N, L. R. 231.—S. AF. 


PART I. SECT. 6, SUB-SECT. 1.— B. (b). 


82 i. Torts committed on high seas. }— 
The Exch. Ct. of Canada in AdmIty. has 
jurisdiction to entertain an action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
8€88,—-OCOMMERCIAL PACIFIC CABLE Co. 


Oases 87a—141c. 


87a. ——.]—Held: barges, fitted with rudders 
& not propelled by oars, were “ ships ’’ within 
M. S. Act, 1894 (c. 60), ss. 503, 742.—THE 
HaRLow, [1922] P. 175; 91 L. J. P. 119; 
126 L. T. 763; 38 T. L. R. 3875; 15 Asp. 
M. L. C. 498. 

Annotations :—Consd. Merchants’ Marine Insce. v. North of 

England Protecting & Indemnity Assocn. (1926), 42 

T. L. R. 724. Mentd. The Alde, (1926) P. 211. 

89. Add. Annotations :—As to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants’ 
Marine Insce. v North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 


125. Add. Annotations :—Refd. The Fagernes, 
[1926] F. 185. Mentd. Johnstone v. Pedlar 
(1921), 90 L. J. P. C. 181. 


126. Add. Annotation :—Refd. The 
[1926] P. 185. 


180. Add. Annotation :—Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 


180a. Yacht authorised to fly White Ensign.]—-By 
the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels | 
other than His Majesty’s ships are forbidden | 
to use the eastern entrance to the Admlty. | 
Harbour between one bour after sunset & | 
one hour before sunrise, without the special , 
authority of the Kiny’s Harbour Master. | 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to hese been un- 
lighted at the time :—Held: the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His | 
Majesty’s ships within reg. 9.—H.M.S. | 
GLATTON, [1923] P. 215; 93 L. J. P. 12; | 
39 T. L. R. 690. 
Add. Annotations :—Apld. The Crimdon 
(1018), 35 T. L. R. 81. Refd. The Gagara, | 
[1919] P. 95; The Porto Alexandre (1919), | 
$9 L. J. P 97; The Tervaete, [1922] P. 197; 
France Ienwick v. R. (1926), 43 T. L. R. 18. 


181a. .|—A privately owned vessel used by a 
sovereign State for public purposes is immune 
from arrest in a collision action.—THE 
CRIMDON (1918), 35 T. L. R. 81. 

wt eae ie me Consd. The Porto Alexandre (1919), 89 


184, Add. Annotation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


Fagernes, 


131, 
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Government, [1924] A. ©. 797; The 
Jupiter (No. 3) (1927), 187 L. T. 333; Engelke 
v. Musmann, [1928] A. C. 433. Mentd. 
Re Suarez, Suarez v. Suarez, [1918] 1 Ch. 
176; Aksionairnoye Obschestvo A. , 
Luther v. Sagor, [1921] 8 K. B. 582; The 

. Edna, [1921] 1 A. C. 785; The Mogileff 
(No. 2), {1922} P. 122. 


141. Add. Annotations :—Refd. The Crimdon 
(1918), 85 T. L. R. 81; The Porto Alexandre 
(1919), 89 L. J. P. 97. 


141a. --}—TuHE Crimbdon, No. 131la, ante. 


141b. Govornment not formally recognised.]| 
—Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt. of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt. entered appearances under 
protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds (inter alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt. of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt. in the opposition which 
that Govt. was making to the forces of the 
Russian Soviet Govt., the Provisional Govt. 
had not been ‘ formally recognised either by 
H.M. Govt. or by the Allied Powers as the 
Govt. of a sovereign independent State :-— 
Held: (1) although under the control of an 
official of the Provisional Govt. the vessels 
were not in the possession or service of the 
Govt.; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct.—THE ANNETTE, THE Dona, 
peel P.105; 88L. J. P.107; 35 T. L. R. 





185. Add. Annotation :—Refd. The ‘Tervaete, 
{1922] P. 197. Annotations mei to 2) Refd. The Jupiter, (1924) i 236 : 
140. Add. Annotations:—Apld. The Crimdon,  Aksionatrnoye Obschéstvo A. M. Luther v. Sager, [1821] 
(1918), 35 T. L. R. 81; The Gagara, [1919] 1K. B. 456; Duff Devolopiment Co. v. Kelantan Govern- 
P. 95. Folld. The Porto Alexandre, [1920] _ ment, [1024] A. 0, 707. 
P. 30. Apld. The Tervaete, [1922] P. 259. 141c. Trading.|—-A vessel owned or requisi- 
Consd. Compania Mercanti] Argentina v. tioned by a sovereign independent State & 
United States Shipping Board (1924), 93 earning freight. for the State, is not deprived 
L. J. K. B. 816. Refd. Duff Development of the privilege, decreed by international 
Co. v. Kelantan Government, {1923} 1 Ch. comity, of immunity from the process of 
385; The Jupiter (1923), 93 L. J. P. 156; arrest, by reason of the fact that she is 
The Sylvan Arrow, [1923] P. 220; Re being employed in ordinary trading voyages 
Bjornstad & Ouse Shipping Co., [1924] 2 carrying cargoes for private individuals.— 
K. B. 673; Duff Development Co. v. Kelan- THe PoRTO ALDXANDRE, [1920] P. 30; 89 
v, THE PRINCE ALBERT (B.C.), [1996] tion is a “ ship’ within admity. law Ganrmpy (1916), Q. R. 49 8. ©. 284.~- 
fk EI Ge ee eee 
| Per EID anon ORES BS PAT nip rardeioned by. Joel 
PART I. SECT. 6, BUB-SECT. 1.0.“ \)" Conservatory attachment Government. +—Held: -not. Hable to 
at. Vessel butli for show.}—A vessel Comvens j Kotlons of oC uperior arrest.—Tus Koxo, [1918] 2 I. R. 
built for show & not for transporta- Court & Admiralty Court.|—GiRaRD v, 78.—IR. 


L. J. P. 97; 122 L. T. 661; 86 7T. L. R. 66; 
15 Asp. M. L. C. is C. A. 
Annotations :-—Reld. The Tervacte, [1922] P. 239: Com- 


ania Moercant!) entina v. United States Shi 
Board (1924), 93 oF K. B. 816. re 


141d. ——~—.!1—-While under requisition by, & 
manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pitfs. commenced an action in rem for their 
collision damage. In that action defts. 
leaded (inter alia) that ‘‘ at the time when 
he collision is alleged to have taken place 
the Sylvan Arrow was under requisition by & 
under the sole control & management of the 
Govt. of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
were & are in no wise responsible. . . . Defts. 
say that the action is not maintainable in 
rem by reason of the facts set out ’’ above. 
On the hearing of this question as a pre- 
liminary point of law :—Held: defts. had 
surrendered their vessel to the United States 
Govt. under compulsion; in ne sense could 
it be said that the master & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attuched to the 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liable to pltfs.—THE SYLVAN 
ARRow, [1923] P. 220; 92 L. J. P. 119; 130 
ae 157 3 39 T. L. R. 655 Pf 16 Asp. M. L. C. 


Add. Annotations :—Refd. The Porto Alex- 
andre (1919), 89 I. J. P. 97; Compania 
Mercanti] Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 816. Mentd. 
Aksionairnoye Obschestvo A. M. Luther v. 
Sagor, [1921] 1 K. B. 456: Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


142. 


142a. -]—THE PORTO ALEXANDRE, No. 
141c, ante. 
142b. ——.J]—On a motion to set aside a writ in 


rem claiming possession of a vessel in the 
possession of the Esthonian Govt. the ct. 
invited the assistance of the Foreign .Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated that His Majesty’s Govt. had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto 
independent body & had received an informal 
diplomatic representative of ‘the Provisional 
Govt. :—Held: to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts.; & the writ 
& all subsequent proceedings must be set 
aside.—THE GAGARA, [1919] P. 95; 88 
L. J. P. 101; 122 L. T. 498; 85 T. L. R. 


i. Veasel of foretan Sovercign— 


she war on 
the 

ogsession, administered by a Governor- 
eneral for & in the name of the 
French Republic. Her officers & crew 
were in t & pay of that 


@ service " 
Govt., & at the time of the accident ‘munity from 


Trading.}—The J. waa the property of & Yada in the interert 
. of the Govt. of Indo-China :—Held : 

he Govt. of Indo-China, 4 French I. could not be lawfully arrested. 

Semble: a sovereign State cannot be t 

impleaded indirectly by proceedings 

in rem against its 

arrest of 
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259; 68 Sol. Jo. 301; 14 Asp. M. L. O. 
547; 0. A. 

Annotations :-—Folld. The Jupiter, [1924] P. 236. Refd. The 
Annette, The Dora, [1919] P. 105: Mentd. Duff Develop- 
mont Co. v. Kelantan Government, [1923] 1 Ch. 385; 
Duff Development Co. v Kelantan Government, [1924] 
A. C. 797; Musmann v, Engelke (1927), 96 L. J. K. B. 824. 


142c. 





Subsequent sale to private owner. |— 
Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem.— 
THE TERVAETE, [1922] P. 259; 91 IL. J. P. 
218; 128 L. T. 176; 38 T. L. KR. 825; 67 

Sol. Jo. 98; 16 Asp. M. L. C. 48, C. A. 
Annotations ~—-Refd. The Colorado, 61923] P. 102; The 
Meandros, {1925} P. 61; The Strear “Wisber, [1927] P. 73. 

Mentd. The Gonlandris, [1927] 

142d. .]—Pitfs., a foreign co., issued a writ 
in rem claiming possession of the steamship 
J. The writ was directed against ‘the 
steamship J. & all persons claiming any right 
or interest in the said steamship.’”’ The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State :—Held: the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside.—THE JUPITER, [1924] 
P. 236; 93 L. J. P. 156; 182 L. T. 624; 
40 T. L. R. 815; 16 Asp. M. L. C. 447, OC. A. 


Add. Annotations : — Generally, Mentd. The 
Porto Alexandre (1919), 89 L. J. P. 97; 
Aksionairnoye Obschestvo A. M. Luther v. 
Sagor, [1921]1 K. B. 456; Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385; Compania Mercantil Argentina v. United 
States Shipping Board (1924), 938 L. J. K. B. 
816; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


1438a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation. |}—THE 
JUPITER (No. 2), No. 17la, post. 


147. Add. Annotations :—As to (1) Apld. The 
Meandros. []925}] P. 61. General'y, Mentd. 
Pyman S.S. Co. v. Admiralty Comrs., [1919] 
1K. B. 49. 
Owners Hable though possession of 
vessel transferred—Ship requisitioned.|—- A 
Greek steamship owned by defts., a Greek 
cO., was soquiattioned by the Greek Govt; 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
ossession or control of the vessel passed to 
he Greek Govt., & the master & crew censed 
to be employed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 
from, possible total loss by the services of 





143. 


147a. 


atate-owned ship is not affected by 
the vessel being used for trading 
urposes & as & cargo carrier, nor does 
Liedeiy say the Pia pene 
employod.-—-BROWN . v. SS. - 
That OHINE (1921), 21 Exch. C. R. 406.— 


roperty. 
aed eC iorsien CAN. 


Cases 147a—277. 


170. 


170a. 


Itfs.’ salvage ship. After the vessel had 

een returned to her owners she was arrested 
by pltfs. in an action in rem :—Held: the 
terms of requisition did not dispossess defts. 
of their property in the vessel; the services 
were of benefit. to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt.; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 


- ENGLISH 4ND Empire Digest SuPPLEMENT. 


ltfs. for salvage.—THr MBANDROS, [1925] 
. 61; 94 L. J. P. 87; 182 L. T. 760; 41 
T. L. R. 2386; 16 Asp. M. L. C. 476. 


Annotation :-—Reld. France Fenwick v. R., (4927) 1 K. B. 


¢ 


149. Add. Annotations :—As io (1) & (2) Apid. The 


Meandros, [1925] P. 61. Generally, Men 
i S.S. Co. v. Admiralty Comrs., [1919] 
1K. B. 49. 


150. Add. Annotation :—Refd. The Sylvan Arrow, 


[1923] P. 220. 


Part Il.—Jurisdiction in Particular Cases. 


Add. Annotation :—Refd. The Annette, The 
Dora, [1919] P. 105. 

——.|—THE ANNETTE, THE Dora, 
No. 141b, ante. 





171. Add. Annotation :—Refd. The Annette, The 


171a. 


213. 
248a. 


PART Il. SECT. 1, SUB-SECT. 2. 


1821. Wrongdver.}—Where a 
has been wrotr 


crew 


deliver possession of it to the owner 
upon giving security.—Paciric GREAT 


Dora, [1919] P. 108. 
——.|—By a contract of sale made in 
Iondon, an English co. on behalf of the 
Soviet Govt. purported to sell the J. to 
defts., an Italianco. The vessel had belonged 
to a Russian co., but the Soviet Govt. 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“the J.,”’ claiming possession. The Italian 
co. entered an appearance & moved to set 
aside the writ :—Held: (1) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implesd the Soviet Govt. directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial; (4) the 
motion to set aside the writ failed.—-Tur 
JuPITER (No. 2), [1925] P. 69; 94 L. J. P. 
59; 183 L. T. 85; 16 Asp. M. L.C. 491, C.A. 
Add. Annotation :—Refd. The Annette, The 
Dora, [1919j P. 105. 
.J|—(1) The Admlty. Ct. has jurisdiction, 
under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rem cannot set up defences which 








ship 
fully seized by her 


the ct. will order the marshal to 


Buffalo & regi 
to the law & re 


254. 


the owners of the ship could not have set 
up had they appeared & defended.—THE 
BYZANTION (1922), 127 L. T. 756; 38 
T. L. R. 744; 16 Asp. M. L. C. 19. 


Add. Annotation :—A+¢ to (2) Consd. The 
Lord Strathcona, {1925] P. 143. 


254a. ——— Right of charterer—To dispute validity 


262. 
267. 
269. 
276. 
277. 


PART II. SECT. 3, SUB-SECT. 2.—A. 


250i. Admiralty Court Act, 
(e. 10}—Mortgage registered abroad. 
Action in rem, to recover the balance 
due on a deed of mtge., executed at 
stered there according 

lations of the State of 
New York. The ship was arrested & 
Deft. moved for an 
writ of sum- 


EARTERN RY. ae ae a icons ok Gail 

Soos ig foil Oe W.' Tt. 947.—- order to set aside the 

CA mons, etc., for want of 
On the hearing F. mov 


16 


not expire until 1932. 
action in rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel] except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid :—Held: 
locus standi to dispute the validity of the 
mtge., but were only entitled to be hearde 
on thse question whether plitfs. ought to b 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party.—THE LorRD STRATHUONA, [1925] P. 


of mortgage.J—Plitis. wrre umtgees. of a 
vessel which had been chartered by her 


owners, the mtgors., for a succession of 


seasons with options for a renewal which did 
Pitfs. brought an 


Thereupon the char- 


the interveners had no 


143; 95L. J. P.5; 133 L. T. 765; 41 T. L. R. 


638; 69 Sol. Jo. 762; 16 Asp. M. L. C. 536. 
Add. Annotation :—Refd. The St. George, 


[1926] P. 217. 
Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 


Add. Annotation :—Consd. The St. George, 


[1926] P. 217. 

Add. Annotation :—Refd. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. The St. Georga, 
[1926] P. 217. 


The James W. 


which amendment was in substance 
an allewation that deft. undertook to 
have the ship placed under Canadian 
register & to mtge. the ship, which he 
failed to do. The op was not under 
arrest or selzure at the time of the 
institution of the action :—Held ; 
(1) the ct. was without jfurisdi:tion 
to entertain the claim ; (2) the amend- 
aS not be Tei oe ee 
wv. 8.8. NORTHWEST xch. 
O. R. 180.~—CAN. A 


1861 
}— 


urisdiction. 
to amend, 


278. Add. Annotation :—Refd. 
Elwell, [1921] P. 851. 

279. Add. Annotations :—Mentd. The Russland 
[1924] P.55; The Stream Fisher, [1927] P. 73. 

288. Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 


The J ames W. 


284. 
James W. Elwell, [1921] P. 351. 

Add. Annotation :—~Retd. The James W: 
Elwell, [1921] P. 851. 

Add. Annotation :—Refd. The James YW. 
Elwell, [1921] P. 851. 


Add. Annotation :—Refd. The St. George, 
[1926] P. 217. 


add. Annotations :—-Gencrally, Refd. The 
St. George, (1926] P.217. Mentd. The James 
W. Elwell, [1921] P. 351. 


Add. ale da :—Refd. 
[1926] P. 217. 


Add. Citation :—166 E. R. 973 ; ; on appeal 
(1851), 8 Moo. P. C. C. 459, P. C 


Add. Annotations :—Folld. The Hamburg 
(1864), 2 Moo. P. C. C. N. S. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Ecc. & Ad. 36; The Rajah of 
Cochin (1859), Sw. 473; Lloyd v. Guibert 
(1865), L. R. 1 Q. B. 115; The St. George, 
11926] P. 217. Mentd. Sieveking v. Maas 
(1856), 27 L. T. O. S. 264; Sultan (Cargo ae 
(1859), Sw. 504; The Lizzie (1868), L. 
A. & E. 254 ; Australasian Steam Naeauon 
Co. v. Morse (1872), 8 Moo. P. C. C. N.S. 
482; Acatos v. Burns (1878), 3 Ex. D. 282. 
Add. Annotations :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. Mentd. Matthey v. Curling, [1922 ] 
2 A.C. 180. 
Add. Annotations :—Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Mogileff, [1921] P. 236. 
328a. Default of appearance.]—A firm 
of ship repairers commenced an action in 
rem against the owners of a vessel] which they 


286. 
288. 
289. 
291. 


300. The St. George, 


304. 


315. 


322. 








PART II. SECT. 5, SUB-SECT. 1.—A. 
327 ia. .J—A vessel was 
seized by a mitgee. when it was be 
repaired by pltf. in plitf.’s yard. Pltf. 
brought action in the Admity. Ct. 
claiming a lien for repairs done at the 
time the vessel was in possession & 
He airs al ile iges executed on her last 
- had no furis- 
diction to entertain “the action, as the 
vessel was not ‘‘ under arrest > at the 
time the writ was issued. Harp ia _ 
THE SEA Ney: Gt 808; 
to te 30 ae 98 ; D993) B 








827 iv. 





829 fi. 





827{1b. — -—-— ies Pacturico 
©. WINSLOW MARLNE RAILWAY & 
SHIPBUILDING Co., (1925) 2 D. L. Rh. 
162; ae eo C. R. 32; affg., 
190 ; (1924) Exch, 








{1924] 2 L. HaLky v. 8.8. 
Cote Oy on 1 W. W. R. 930; 34 mus R. 325 ; 

SB 
$27 ae eae —STACK v. THE 

BARGE LEOPOLD (1919), 18 Exch. Cc. R. 

325.—CAN. furnished for the S. 
327 fe _— .)}—Held: work P. 

done making alterations in & addi- 


tion to athe pilot-house, rig, spare, sails, 


tanks, ete., of a gasoline boat necessi- af Was. Tog under reserve. 
tated by ‘her intended new employ: vane 
ment, in outside waters, was for the Montreal, & 

*s buil * or ‘equipping’ of aship of the Stion | the registered owner was 
within s of ioe apoee Ae ERIKSEN S., of Smiths Falls, Ont. 
BROTHERS E- MAPLE LEAF, (1923) was not under arrest of the ct. at the 
4D..L. R. "i901: : (19281 Exck. time of the institution of the cause : 


Add. Annotation :—Generally, Mentd. The ~ 


39; 31B.C. R. 443; [1923]1 W. W.R. 
76.—CAN. 


** Building’? any ship.) 
—HKRIKSEN BROTHERS v. 
LuaF, No. 327 iii., ante.—CAN. 





register—~Actual owner foreigner. }—The 
C. was registered at Vancouver, B.C. 
& was owned by a co., 
office at the same port. 
practically A., who was domitiled in 
San Francisco, U.S.A., being 
of 995 shares of a total of 1,000 shares, 
capital stock of the co. 
. R. its for the price of necessaries :—Held : 
as the home port of the C. was really 
San Francisco where the eeve owner 
was domiciled, she was 
vessel, & the ct. had jurisdiction, ~ 
Comox, 
20 Exch. C. R. 86.— 


«J So Pitf, 





ot 
$i, 562.99 for work done & materials 


unger an agreement to purchase, filed 


istered at the Port of 
the date of institution 


Vol. I.—Admiralty. Cases 278—347. 


had repaired. It ap pir from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered :—Held: it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act.—THE MaGGIf£ 
ee 128 L. T. 480; 16 Asp. M. Ll. C. 

3829. Add. Annotation :—Refd. Pocahontas Fuel Co. 
v. Ambaticlos (1922), 27 Com. Cas. 148. 


3381. Add. Annotations :—Refd.. The Mogileff, 
[1921] P. 236. Mentd. Pocahontas Fuel Co. 
v. Ambatielos (1922), 27 Cor . Cas. 148. 
838. Add. Annotation :—-Mentd. The Mogileff, 
[1921] P. 236. a 
334. ae Annotation :—Refd. The Mogileff, [1921] 
36. 


335. a ada :—Refd. The Mogileff, [1921] 


336. Add. Citation: — sub nom. 
FRIESLAND, Sw. 456, P. C. 
Add. Annotations :—Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356; 
Northcote v. Henrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. Mentd. The Riga (1872), 
Le. R. 8 A. & E. 516; The Stream Fisher, 
[1927] P. 73. 

3387. Add. Annotation:—As to (5) Refd. 
Mogileff, [1921] P. 236. 


338. ae Annotation :—Refd. The Mogileff, {1921} 


THE WEST 


The 


338a. —— ——.]— Tu Moaierr, No. 352c, 





post. 


343. Add. Annotations :—Refd. The Mogileff, 
[1921] P. 236; The Ambatielos, The Cepha- 
lonia, [1923] P, 68. 


346. 7 aie :—Refd. The Colorado, [1923] 
. 102. 


347. Add. Annotation :—Consd. The British Trade, 
[1924] P. 104. 


Held: the ct. had no jurisdiction to 
entertain the claim.—Crsz prs Bois 
pu_Norp v. 8.8. St. Louis (1920), 
20 Exch. C. R. 232.— CAN. 


aii. —— —— Ship under arrest. 1 
Tun PACIFIGU v. WINSLOW MARINE 


THE MAPLE 


Ship on colonial 


RAILWAY & Sate te Co., [1925] 
, a erik A i teeoH Exch. C. io 
having its hea g. . } 
xch. C. R. 90: 11924) 1 OW Ww R. 
The co. was 930: 34 B.C. Eh. L--CAN. 


the owner a ili. ae the ship 


not being a foreign vessel] & its owner 
being domiciled in Canada, the ct. had 
no jurisdiction on a claim for neces- 
saries.—PITTSBURG CoaL Co. »v, S.S. 
Beene Ee. [1926] Exch. Cc. R. 24.--~ 








In an action 


foreign 


(1920) 3 PART II. SECT. 5, SUB-SECT. 1. —B. 


343i. No maritime lten.}—A claim 
for the supply of necessaries to a ship 
does not coustitute a maritime lien 
thereon.—CIE DES BoIs DU NORD t. 
3.8. snes (1920), 20 Exch. C. R. 


claimed 
while at Amos, 


- The vessel was arrested, & J., 933 
of Amor, who had an ‘interest therein 


348 i. Maritime lien—Created by 
foreign law—Whether enf rceable in 
er Court of Canada.}— 

AL Co. v. S.S. BELCHERS, [1926] 
Exch. O. AR. 24.—CAN. 

— ° ——_ a, ]— STRAND - 

WALTER W. Hopper Co., 
[1926] 4 D. L. R. 801.—CAN. 


The 


The vessel 


17 2 


Cases 352—449, 
362. “Tarr Wada daaea ‘—Refd. The Mogileff, [1921] 
852a. -|—The agent for a foreign 
ship, being also part owner, may recover 
against the ship for necessaries supplied.— 
THe WEST FRIESLAND (1859), Sw. 454; 5 Jur. 
N. S. 658; 166 BH. R. 1218; on " appeal 
(1860), Sw. "466, P.O. 


Annotations :—Apld. The Underwriter (1868); 25 L. T. 279. 
Consd. Laws v. Smith, The Rio Tinto (1884),,9 
356. Doi. N Te Vv. are mae Bjorn, The 


Bjérn (1886), Hi, Aa 
o Riga ; 
2 qs72 epoca Tai v. 


(1921) 236, 
The El sa el ras 
C. 458; The Pelt de Fisher, [1927] 


Buck heister, 11908) A 


—A person who fh. made ad- 
vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessaries supplied 
under Admity. Ct. Act, 1861 (c. 10), s. 5, & 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received.—Foone Tar & Co. wv. 
BUCHHEISTER & Co., [1908] A. C. 458; 78 
L. J. ee 31; 99L. T. 526 ; 11 Asp. M. L. C. 





122, P 
Annotat areal d. The oe [1921] P.236. Refd. E! 
Salto (1908), 25 T. L. R. 9 
852c. —— ay facie, persons who have 


advanced money for necessaries on behalf of 
& foreign ship are entitled to sue in rem; &, 
although it may be inferred from the course 
of business between the anes er & agent 
that the a ng has agreed to look to the per- 
sonal liability of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admity. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The test to a ply in each case is whether at 
the date of the suit plitf. could maintain an 
independent action in asswmpsit in the 
subject-matter of the claim.—THE MOGILEFF, 
[1921] P. 236; 90 L. J. P. 329; 37 T. L. R. 
549; 65 Sol. Jo. 581, 


Poe noutey Fuel 


Annotation :—~—Reid. Co. v. Ambatielos 
Ant992), 27 Com. Cas. 1 


EnouisH anp Empme Dicust Supplement. 


857. Add. Annotation :—Mentd. The Mogileff, 
[1921] P. 236. 

368a. Wrongful pgeeerpeae ee A shipmaster or 
seaman 6 under Admity. Ot. Act, 1861 
(c, 10), on @ special contract of service has 
no sak a lien ee respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
remit jurisdiction of the High Ot. of 


dmilt 
as Semble : : the maritime lien which a 
seaman suing under the o mariner’s 
contract has in respéct of wages is not 
limited to the wages earned while actually 
on board the a but extends to wages due 


after a wrongful determination of the oot 
tract 2 service.—-THE BRITISH 
[1924) P. 104; 98 L. J. P. 38; 130 L. T 


827 ; 40 'T. L. R. 292 ; 16 Asp. M. L. O. 298. 

898. Add. Annotation :—Refd. Hz p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

401, Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 

415. Add. sehie tr adie -—-Refd. The British Trade, 
[1924] P. 104. 

417a. —— ——_}—Tan BRITISH ‘TRADE, No. 368a, 
ante. 

429. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

480. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

430a. ——— Pilotage Act, 1913 (c. 31), s. 49.]—-The 
High Ct. of Admity. & its successor, the 
present Admlty. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum.- 
mary jurisdiction. Qvuv.: whether there is a 
maritime lien in respect of pilotage dues.— 
THE AMBATIELOS, THE CEPHALONIA, [1923] 
P 68; 92 L. J. P. 45; 128 L. T. 6099; 39 
T. L. R. 183; 16 Asp. M. L. C. 120. 

438. Add. Annolation:—Refd. The Ambatielos, 

e Cephalonia, [1923] P. 68. 

435. ‘Ada. Annotation :—Refd. Ex p. Guinness, 
Ez p. Murray (1926), 42 T. L. R. 766. 

437. Add. Annotation :-—Refd. Hx p. Guinness, 
Ez p. Murray (1926). 42 T. L. R. 766, 

449. Add. Annotation :—Refd. The Stream Fisher, 
f1927] P. 73. 


-.}—BAKER, es & damages-—-Payable pari pasau.) lien attaching to & seaman’s wages 

CARVER & a RELL Inc. v. oo A British ship was attached to is personal to the peaniati & not trans- 

[1927] 4 D. L. R. 1022.—CA satisfy various creditors in rem Saka oy eee v. ee SAMUEL 

inclu the master of the vessel. MarsHALyi, Evias TEEL Co. OF 

PART Il. SECT. 5, SUB-SECT. 2. She was en tecavenn sold, any Wena Can. (QUE.) 1984) Heh, C. R. 53; 
of the credito transferred to affg., [1923] Exch. O. R. 110.—CAN. 


357i. Action by en ce poe 


claim—Right to proceed 

Pau. v. THE AMY TURNER. wettyS inclu 

V.L. R. 740.—AUSB. for wrongful 
a date su 


PART II. SECT. 6 


358 i. Hrtent of jurisdiction—Towage 
Rerf ‘formed in cannectton with A A 
t at owner's apecial r 
Towage performed in connect on vith 
shi Sear not at the owner’s special 

neat, {is not within the paview of 

ms & demands for services {n the 
Be pe of towage ”’ bie Admit 
Ct. Act, 1840 (c. 65), 6, as wo d 
give the ct. Jurisdiction over the 


ed damages against the owners 
dismissal calculated from 
quent to the sale :—Held : 
the master was entitled to damages 
pari passu with his claim for w 
which he pow oe enforce by an ac 


tn remo. 
41N. L. R. a818 ——S. YAF. 
PART Il. SECT. a ab). SUB-SECT. 2.— 


hipping o> 1906, s 191— 
won fie of jurisdiction. 
sued for $134:—Heild: 
$200, the action must be 


am. Person not having signed articles 
— Nor having lived on pears: ]}— 
Held: élaimant not having ed the 
ship’s articles, not ha ved on 
board, & the sum sued for not having 
been earned on board, he was not a 
seaman. Fag borer if THE im BAMUBL 


MARSHALL 
OF CAN, (Q ve iy ered } ech Cc 
53; aifa., (1923) Exch C. i. TO 


YR CasTLE (1 920), 


—A seaman 
bein sn. Person voluntarily payi apes] 
diem befor —No one voluntarily paying th 


ee a aha sere +r heal Has an det ithe above sect., with costs..- wages of one or more ot ae ow 
ee A Te Each Cee Bree abe Pee 2 ho amount ao pald.--Mccuizoven 
fd 
PART II. SECT. 7, SUB-SECT. 1.—0. PART . BECT. 7 . ‘BUB-SECT. 2.-—-B. Exch. ©. HR. 53; Fy Noss Roth C.R. 
386 il, ——~— Clatm by master for sl, Assignee of wages. }-—The maritime |. --OAN. 


18 : ‘ 


). Add. Annotation :—As to (1) Consd. The 
Colorado, [1928] P. 102. a 
460. Add. Annotation :—As to (1) Refd. The 
. Colorado, [1923] P. 102. 
469. Add. Annotation :—Mentd. Weld-Blundell v- 
Stephens, [1920] A. C. 956. 
470. Add. Annotation :—Reid. The Sylvan Arrow, 
[1923] P. 220. 
471. Add. Annotation :—Refd. The Sylvan Arrow, 
- [1923] P. 220. 
483. Add. Annotations :—-Consd. The Rosalind 
(1920), 90 L. J. P. 126; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 


v. Shipping Controller, [1922] 1 K. B. 127; — 
G.N.B : 


y.v. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742; The Zelo, [1922] P. 9. 
Mentd. Mersey Docks & Harbour Board v. 
Hay, [1923] A. C. 345. 

489. Add. Annotations :—Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. OC. 345. 
Refd. The Stream Fisher, [1927] P. 73. | 

490. Add. Annotation :—Generally, Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 

491. Add. Annotation :—Refd. G. W. Ry. v. S.S. 
Mostyn, [1928] A. C. 57. 

494. Add. Annotations :—Refd. The Sylvan Arrow, 
[1923] P. 220. Mentd. The Penrith Castle, 
[1918] P. 142. 

504. Add. Annotation :—Refd. 
(1922] P. 259. 

508. Add. Annotation :—Mentd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 

510. Add. Annotation:—-As to (2) Apld. The 
Goulandris, [1927] P. 182. 

511. Add. Annotation :—Mentd. Gore-Booth v. 
Manchester (Bp.), [1920] 2 K. B. 412. 

516. Add. Annotation :—Mentd. Gore-Booth v. 
Manchester (Bp.), [1920] 2 K. B. 412. 

518. Add. Annotations :—Refd. McColl v. Canadian 

Pacific Ry., [1923] A. O. 126; The Moliére 

(1924), 41 T. L. R. 164. Mentd. Parry wv. 

Harding, [1925] 1 K. B. L111. 

° -]—~In a collision between 

Swedish & British steamships, for which both 

ships were held to blame, a seaman on the 

former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 

Swedish shipowners claimed to recover from 

the owners of the British vessel a moiety 

of the compensation so paid. The registrar 
allowed the item. On appeal :—Held: the 
decision of the registrar was wrong for apart 

from Maritime Conventions Act, L¥I1 (c. 57), 

the Ot. of Admlty. had no jurisdiction to 

entertain an action in rem for loss of life, & 
the Admity. rules as to division of loss had 
no application to such a claim, & sect. 3 of 


PART Il. SECT.'7, SUB-SECT. 3.—A. ship. 


The Tervaete, 


518a 











452 iii, ——— Contract made abroad. }— 
The ct. will not interfere in a dispute 
as to wages arising out of a contract 
made abroad between the master of 
@ foreign ship & the members of his 
SIDE, {1921] C. P, D. 136.—8. AF. , 


eprive the ot. 


bt exercise ita 
proceed with 
BUD, ee we nen, Jom A OAMAR 

who had signed on an American ship ©: 

instituted an action in Que aga. 

the ship for wuges. No notice of the 

institution of the action was given by 458 1. Confict 
of taw of ltt 


to the United States consul, sgants 
the affidavit to lead to warrant omitted . Act, 1861 (ce. 10), 
to state the national oharacter of the 


Deft. moved to 
defects {np the affidavit, & the consul 
filed a protest against the action being 
allowed to proceed 

rotest of the American consu] 


(2 oe ct., in pro 
m 

to pro such an action.— 
ROULEAC v. 8.8, ALEDO, [1923] Exch. 

R. 10.—OAN. Ps 
PART II. SECT. 7, SUB-SECT. 3.—B. 
of lawe— Appl 
* oountry. 
8. 10 

application by the ct. of the law of the 
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Vol. L—Admiraity. Oases 459—541a. 


that Act, which providéd for contribution 
between the owners of wrongdong vessels in 
respect of (inter alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner.—THE Mo ihre, [1925] P. 27; 94 
L. J. P. 23; 182 L. T. 733; 41 T. L. R. 154; 
16 Asp. M. L. C. 470. 


518b. Application of Maritime Conventions Act, 
- 1911 (ec. 57).)-—THx Mouipre, No. 518a,; ante. 


519. Add. Annotations :—As to (1) Refd. The 
Koursk, [1924] P. 140. As to (2) Refd. The 
Moliére (1924), 41 T. L. R. 164. Generaily, 
Mentd. Ellerman Lines ‘y. Grayson, []919] 
2K. B. 614; Weld- , ll v. Stephens, 
[1920] A. C. 956; An Line v. Dundee 
Harbour Trustees, Ellerman Lines v. Same, 
Thomson, Shepherd v. Same (1922), 38 
T. L. R. 299. 


521. Add. Citation :—{1909] P. 176. 


Add. Annotation :—-As to (2) Refd. The 
Moliére (1024), 41 T..L. R. 154. 


528. Add. Annotation :—As to (2) Refd. 
Molié@re (1924), 41 T. L. R. 154. 


528a. ———.]—_THE MOLIERE, No. 518a, ante, 


528. Add. Annotation :-—Refd. The Sheaf Brook, 
[1926] P. 61. 

536. Add. Annotations :—Generally, Refd. Ireland 
v. Southdown S.S. Co. (1926), 1386 L. T. 412; 
Lewis v. Dreyfus (1926), 31 Com. Cas. 239. 
Mentd. Michalinos v. Dreyfus (1924), 131 
L. T. 177; Van Nievelt Goudrian, Stoom- 
vaart Maatschappl v. Forslind (1925), 133 
L. tT; 457. 

541. Add. Annotation :—Mentd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

541a. —— ——— Indorsee of document ac- 
knowledging receipt of goods for shipment.}— 
A document whereby the receipt ot goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c. 111), & the 
above sect. 

. Parcels of goods were accepted in N. for 
delivery at 8S. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ wn rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 


dismiss for 


The 








country of the litigants.—JacoBsoN 
v. FORT MORGAN (1919), 19 Exch. C. R. 
165 : 49 D. L. R. 123.—CAN. 





‘—Hiela€: (1) the 
Sera “A not PART II. SECT. 8, SUB-SECT. 2.—A. 
M4 ction ; 612 v. ——,}—Pitf., a seaman, 
r umstances, : ; 
retion to decline brought an action in rem for damages 


against a barge for bodity injuries 
sustained by him in an accident 
alleged to have been occasioned by 
negligence tur which the ship was 
liable :—Hela; the damage done was 
not *‘ by ” the barge. but ‘“‘on ” the 
barge, & was not such damage as gave 

ite a remedy in rem.—MULVEY v. 
has BarR@e NeosHo (1919), 19 Exch. 
O. HR. 1 3 a7 D, L. R. 437.—CAN, 


frail 
y s 
permits the 


Cases 541a~-504a. 


for non-delivery of goods agreed to be carried 5798. 


by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vesse! of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder :—VHeld : ‘(1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pitfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with—MaRLBOROUGH HILL, SHIP v. 
Cowan & Sons, [1921] 1 A. C. 444; 90 
L. J. P. C. 87; 124 L. T. 645; 87 T. L. R. 
bt eae Asp. M. L. C. 163; 26 Com. Cas. 


Annotation AB to (1) Distd. Diamond Alkali Export 
Corpn. v. Bourgeois, [1921] 3 K. B. 443. 


546. 


562. 


Add. Annotation :—Refd. Marlborough Hill. 
Ship v. Cowan, [1921] 1 A. C. 444. 


Add Annotation :—Refd. The Sheaf Brook. 
[1926] P. 62. 


565a. Judicature (Consolidation) Act, 1925 (c. 49), 


SS. 22, 58 (2)—Owner domiciled in England— 
Application to transfer action to King’s Bench 
Division.]—(1) Pitfs., as owners of cargo on 
board defts,.’ ship, brought an action in 
alec in the AdmiIty. Div. for damages for 

reach of the contract of carriage Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. :—Held: s. 58 (2) of the above Act did 


' not give the ct. discretion to retain a cause 


in respect of which the Act expressly pro- 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 


(2) The note to R. S. C., Ord. 49, r. 3, that the 


571. 


578. 


Ct. of Appeal cannot order a tranrfer without 
the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(ATKIN, °L.J.).—THE SHEAF Brook, [1926] 
P.61, 95 L. J.P. 113; 1384 L. T. 534; 17 
Asp. M. L. C. 14, C. A. 


Add. Annotation :—Mentd. 
(1920), 90 L. J. P. 126. 


Add. Annotation :—Refd. The Wilhelmina, 
[1923] P. 112. 


The Rosalind 


ENGLISH AND. Empire Digest SUPPLEMENT. 


Ship injured in dock—Dockowners repairing 
ship—in dock belonging to others.]|—By the 
negligence ‘of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pitfs. were held liable in damages. 
Pitta, sought to limit their liability under 
M. 8S. Act, 1900 (c. 82), s. 2, on the ground 
that they were the owners of a dock at 
Garston :—Held: the liability being in’ no 
way connected with the fact that plitfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability.—TuEe Crry 
oF EpInBURGH, [1921] P. 274; 90 L. J. P. 
304; 125 L. T. 375; 37 T. L. RB. 468; 16 
Asp. M. L. C. 234, C. A. 


Annotations :—Distd. The Ruapchu (1926), 42 T. L. R. 708. 
Expld. S.S. Ruapehu v. Green & Silley Weir, [1927] A.C. 
§23. 


579b. 


-.]——Pltfs., owners of a dry dock. 
sought to limit their liability under M. 8S. 
Act, 1900 (c. 32), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock:—Held: while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, 4.¢, the damage must be in some way 
connected with the ownership of the dock.— 
THe Ruarent, [1927] P. 47; 96 L. J. P. 18; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 188, C. A.3 affd. sub nom. RUAPEHU 
(OWNERS) v. GREEN (R. & H.) & Sinury WEIR, 
Lrp., THE RuApPEHU, [1927] A. C. 523; 96 
L. J. P. 993 187 L. T. 353; 43 T. LD. R402; 
71 Sol. Jo 330; 32 Com. Cas. 323; 17 Asp. 
M. L. C. 270, H. lh. 


Annotations: Refd. Gosse Millard +. Canadian Government 
Merchant Marine, American Can 
9 


Co. «. Same (127), 
Mentd. eg ve. New York Life 


7L. J. K. B. 2 
Assce, (1927), 96 L. J. K. BY3 
593. Citations :—For ‘36 L. T. 361” read “6 
L. T. 361.’’ 


594a. ——— —— Rival salvors—Injunction to re- 


strain act on high seas.|—In 1922 pitfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk ih 1916 in the North Sea in over one 
hundred feet of water. Pltts. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers & interfering with pltfs. 
diving operations, tried to secure possession 


PART II. SECT. 9, SUB-SECT. 1.—B. 

5641. Admiralty Court Act, 1861 
ie 10), 8. 6—No breach of duty—Con- 
ract with skippers impusing no ubliga- 
tim on ship.}—Plitts. agreed to pur- 
chase goods, the shippers to deliver 
same at an agreed point. The con- 
tract did not purport to be made by 
or on behalf of the ship, but ly the 
with pitfs., who claimed 
damages for breach of contract for 
oou-delivery, & at thelr request a 


warrant to arrest the ship & hor cargo 
was issued :—Held: (1) pitfs. not 
having been shown to be “* the owner 
or consignees or asvignees * of the bil 
of lading of the cargo, the ct. had no 
jurisdiction in the. matter, & the 
warrant of arrest should be set aside ; 
(2) the contract referred to in the 
above sect. conten plead an obliga- 
tion on the part of the ship, & the 
contract sued on imposed no_ such 
obligation.—-LAVALLKE v. THE ISTAR, 


20 


[1923] Exch. C. R. lary ene P 
564 ii. ——— Goods shipp rom 
Canadian t.}—The jurisdiction the 
above sect. confers upon the ct. is 
clearly confined to cases of damage 
to goods carried by ships into a Cana- 
dian port, & does not extend to the 
case of goods shippes from Canada 
to foreign ports.— HARRIS ADBATTOIR 


. vy. ALEDO (OWNERA), [1923] 4 
Co. |v. ALES (ONp23] Uxch. O. B. 
217.—--CAN. 


of the wreck & cargo, & either prevent 
further work on the part of plitfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion :—Held: (1) an action in respect of 
injurious acts done on the high seas had always 


‘been within the jurisdiction of the High Ct. 


of Adinity.; (2) pltfa. were sufficiently in 


’ occupation of the wreck to exclude third 


parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby p tfs. might be prevented 
or hindered in the carrying on of their sal vage 
operations.—-THE TUBANTIA, [1924] P. 78; 
93 L. J. P. 148; 131 L. T. 570; 40 T. L. BR. 
335; 16 Asp. M. L. C. 346. 


595a. —— Services on land.] — THe LAPWwING 


598. 
603. 
606. 


611. 


613. 


617. 


(1839), 8 L. T. 440. 

After this case insert, ‘‘ Prize salvage, see 
PRIZE Law.’’ 

Add. Annotation :—Refd. Pyman §.S. Co. v. 
Admiralty Comrs., [1919) 1 K. B. 49. 

Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 

Add. Annotation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v 
Admiralty Comrs., [1919] 1 K. B. 49. 


Add. Annotation :—Consd. Bradley v. New- 
som, [1919] A. C. 16. 


- Vol. 1—Admiralty. Cases 594a- 


648a. Ship not entitled to be registered as British 


ship—Ship under jurisdiction of Prize Court.] 
—A ship reyisteured as a British ship, & 
notninally owned by a duly registered 
British co., was in fact owned & controlled 
by the Hamburg-Amerika Line, of Hamburg, 
which. in the person of its nomineer, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requ iitioned by the 
Lurds Comrs. of the Adnjity.. & she remained 
in their possession. On”™“Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acta, 1891 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that. she was not 
entitled to be registered as a British ship :— 
Held: as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.»—THE 
St. Tupno, [1918] P. 174; 87 L. J. P. 105; 
34 T. L. R. 357; 62 Sol. Jo. 521. 


619. Add. Annotation :—As to (1) Retd. Bradley 


v. Newsom, [1919] A. C, 16. 650. Add. Annotation :—Cenerally, Mentd. The 


Stream J'isher, [1927] P. 73. | 

622. Add. Annotation:—Refd. The 650a. ———- Injunction.]— THE ‘Tusantia, No. 
[1926] P. 185. 594a, ante. 

642a. ——.]—-R. v. MitLER (1823), 1 Hag. Adm. 650b. Res under jurisdiction of Prize Court.]— 
197; 166 E. R. 71. THE St. TupDno, No. 048a, ante. 


Fagernes, 


Part I1]—-Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 


668a. 


PART II. SECT. 11, SUB-SECT. 2.—B. 


6081. Action in rem—Or in per- 
sonam.J—~The first & most proper 
remedy for the recovery of salvage 


other than English County and local Courts. 





Issue—Res not within jurisdiction.]— 
(1) It is not necessary that, at the time of 
the issue of a writ in rem, the res should be 
within the jurisdiction of the ct. ; & Maritime 
Conventions Act, 1911 (c. 57), s. 8, which 
provides that in the case of collision or 
salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the writ is 


issued within two years; the sect. does not 


contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 





te eee ee oe ete et 


BARGE LROPOLD 
C. R. 325.—CAN. 


od even if 
TACK v. THE 
(1919), 18 Exch. 


jurisdiction will bold 
made after the trial.— 


extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year’ as provided 
by R. S. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 


the then estimated cost of repairs. 
Before the tria] of the action, it was 
found that the actual cost of the 
repaire aniounted to $5,512.94. Pitfs. 
moved to amend their writ by adding 


ia in rem.—HatTTon t. AKT. DURBAN PART III. SECT. 1 SUB-SECT. 1.— : ; 
; . e &» e i. to t t claimed :—Held: the 
0 son Dee ee raeee A. (a). ct. IGN direct Thieasures to be taken 
: : 668 I. Amendmeni—Increase of to do full justice to pitfs.. & to that 


6541. Reception t 
Made after tr 





PART II. SECT. 16. 
jurisdiction— 
-}~An objection to the 


anurunt.J-——-Pitis. cluined $4,000 dam- 
ages, by reason of a collision between 
one of their barge+ & the B. ‘ 
was arrested & the bal fixed at $4,000, 


2] 


end permit the amendment.— HAL. 
COAL Co. v. THE Bayvusona, (1923) 


iThe B Exch. C. R. 128.—CAN. 


672a. 


ceeded to assess 
egistrar:—Held; in 
stances pitt. had not elected to abandon 
the order for amendment & should be 
allowed to have the judgment & prior 

roceedings amended in accordance 


LTD. v 


PART III. SECT. 1, SUB-SECT. 2.— 
A. (a). 


for turlding, equipping or repairing }— 
AS soon as 4 creditor finds a ship under 


over. any Claim for building, equippiug, 


Cases 668a-~700a. ENGLISH AND Empme DicEsr 


two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has cL oe 
_ESPANOLETO, [1920] P. 228; 90 L. J. P. 82; 
125 L. T. 121; 86 T. L. BR. 654; 18 Asp. 
M. L. C. 287. 


668b. ——— Motion to set aside—Facts in dispute.) 


—In an action in rem for damage by collision 
defte. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
rtment, & that accordingly no maritime 
ien attached to her. Plitfs. did not admit 
the facts set out. in defts.’ affidavit in support 
of the motion :—Held: the facts being in dis- 
ute the ct. could not try the issue on motion 
by affidavit & the motion must be dismissed, 
but: without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point.—THE SYLVAN ARROW, 
[1923] P. 14; 92 L. J..P. 23; 128 L. T. 448 ; 
89 T. L. R. 25; 16 Asp. M. L. C. 115. 


669. Add. Annotation :—As to (1) Consd. The 


Joannis Vatis, [1922] P. 92. 

Defendant blaming another ship.| 
—Pltfis. claimed damages from defts., owners 
of the W., in respect of a collision between the 
W. & barges belonging to pltfs. The owners 
of the WV. denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligence of the 4. An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 
owners of the A. agreed pltfs.’ damages, 
but refused to pay the costs of the action by 
pitfs. against the TV., which had then been 
prosecuted to the stage of filing pltfs.’ pre- 
liminary act:—Held: pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of R. S. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct.. to refuse to allow a party to exercise 
that right. The proper course would have 
heen for pltfs. to have added both parties 








as defts. in the alternative—-THE W. H. 

673i. Parties—Joinder of plaintiffa or repairing the ship. 
After judgment.}—In the course of tion is established: 
a trial in the Admity. Ct. plitf. was having to show tha 
allowed to amend by adding a party action under which the 

f.. but failed to amend formally arrested must eventually succeed, & 
urenant to the order & entered the notwithstanding that the arrest was 
ormal judgment with onl the made without particulars being given 
original pltf. named therein, pro- 


damages before the 
the circum- ROTH 
67 D. L 
41.—CAN 


4 


erewith.-—EVANS. COLEMAN & EVANS 
- THE ROMAN PRINCR, [1924] 
$8D.L. R. 95; anes Exch. C. R.133; 
W. R. 465; 34B.C,R.156.— Panne | 

: applts., re) 
& necessari 


‘ th 

01 iif. -—-—~ Creditor’saction—Claim repair work contracted for without 
the sanction of the ct. but in good 
should 
priority for sepalts made after the 
ling value of the 


falth :-—~Heild: 
of the ct., he may bring his 
for, & the eae be Ct. acquires 


arrest so far as 
irrevocable juriadiction 


arrest 
action 
immediute & ship twas there 
TREAL 


be sel 


... | P.4hs OTL. P, 42; 

L. = ; 17 Amp. M. L. C. 897; ©. i 4 
. Annotations :—Consd. The Creteforest 

{1020} P. 111; Marlborough Hill, Ship v- 

Cowan, [1921] 1 A. 0. 444. glipe aes oh 


682a. ———- Motion to set aside acceptance & under- 


taking to appear & put in bail—Mistake 
authority.] — Motion dismissed, re Ger. 
TRUD (1927), 188 L. T. 289; 44 T. L. RB. 1; 
17 Asp. M. L. C. 348. : 


688a. Renewal of writ—Extension of time for— 


Maritime Conventions Act, 1911 (ce. 57), s. 8.] 
—THE Espano.eto, No. 668a, anie. 


697. Add. Annotation :—Refd. The Point Breeze, 


[1928] P. 1385. 


700a. Right to arrest—Ship under Solera Fa 


700b. 


701. 


Pitfs.’ steamship & defts.’ steamship, 
L.L., collided in Sept. 1917. The L.L. was 
at the time under requisition :— Held: there 
could be no effective arrest of the vessel 
while she was under requisition.— Tug 

rN (1920), 123 L. T. 560; 15 Asp. M. L. OC. 


Ship seized under writ of flerl facias.]— 
A foreign ship was scized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants :—Held: the fact that the sheriff was 
in possession did not deprive the marshal 
of bis power to arrest the ship in actions 
in rem.—THE JAMES W. ELWELL, [1921] P. 
351; 90 L. J. P. 1382; 37 T. L. R. 178 


Add. Annotation :—Consd. The James W. 
Elwell, [1921] P. 351. 





706. Add. Annotations :—Generally, Mentd. The 


Crimdon (1918), 35 T. L. R. 81; The Porto 
Alexandre (1919), 89 L. J. P. 97. 


706a. Re-arrest—-Damage in excess of bail— 


to pve without doubt the status of 
Itt. in that original action.— ERIKSEN 
ERS v. THE MAPLE LEAF G28), 
. R. 261; [192213 W. W. R. 


701 iv. ——— Repaire continued afier 
arresit.}—Respar. contracted with the 
owner of a ship to do certain repairs, 
& it was delivered to them for the 

ose, When the repairs were going 

was arrested at the suit of 
claimed for earlier repairs 
e arrest the 


reaps. 


creased. 
Dry Dooxs & Suir REPAIRING 


That jurisdic- 
thout the litigant 
t th ] 


Second action—Right to bring action in 
personam.|—In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 


Co.. LTD. ». HALIFAX SHIPYARDS, LTD., 
[1920) 3 W. W. R. 25; ig Os 
185; 608. C. R. 359.—CAN.- 


d. Read now ‘‘ 706a 1.” 


e origina 
ship was 





706a fi. wom Mistake in sum 
claimed—Cos! of repairs exceeding estt- 
am 


their barges & the B. he B. was 
the bai] fixed at $4,000, the 


arrested 

then estimated cost of repairs. Before 

the tria! of the action, it wae found that 

the actual cost of the rep amounted 
to amend 


to $5,512.94, Pltis. mov 

their writ adding to the amount 
claimed & for the issue of a warrant 
to re-arrest the B.:+—~Held: the ct. 
might direct measures to be taken to 
do ful) justice to pltés., & to that end 
permit the fasne of a warrant for the 
» but with costs of 
the motion & of the re-arrest 

Co. v. THE Bayu- 


ltfs.=—~HaLL Coa Co 
avé fons, [1993] Exch, ©, R. 128.—CAN, 


706a ill. -——~ Dereeal of claim 
for salvage—-Appeal.}—W here a © 


o——MON- laim 
for salvage against a ship has. been 


dismissed, there is no general right, in 
rere af pubes te pele ate bajl as toe ‘ 
r cancellation re-arres 6 A —-_4 DUBE oceas 

ship, nor will such right be granted poner ass he Bipd os Pp pele on proceeding in rem. Jurisdiction is not 
without good reason therefor, such- 
sip wil note within the jasadieion 
ship not be n the jurisdiction a D b 

to anewer the appeal should it. go the ship,” wen a bet ysaie: co bee 


. WwW. W. R. 749.—CAN. ’ 


B parties et 0 3 
Grinere a aor alleged tua tended to 
ere a co, alleged that it inten 
2 its existence in fact, because in 
bring an Admity action tn tem for saith they instituted ‘their suite r 


amages.—S.8. KxuraTos v. 8.8, ail 
Fastan, [1923] 0. P. D. 148.—S. AF. tion, ] 


value of their vessel & the limit of their 
Liability according to French law. In the 
Admity. Ot. both pitfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defte.’ vesse] alone to blame & this decision 
Was a ar by the House of Lords. The 
£100,000 ae insufficient to satisfy pltfs.’ 
judgment, pltfis. who admitted that 

damages they could not recover more than 
the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest :—Held: having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rem, but could proceed 
wn personam, & were entitled to a declaration 
that the amounts due in respect of interest 
& costa were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
—THH JOANNIs VaTis (No. 2), [1922] P. 
218; 91 L. J. P. 196; 127 L. T. 494; 38 
T. L. R. 666; 16 Asp. M. L. 0. 18. : 


Annotation :-—Retd. The Point Breeze, [1928] P. 135. 
706b. 


-|—In a damage action in rem 
pitfs. demanded & obtained bail from defts. 
in the sum of £38,500. After judgment had 
been given pronouncing defts.’ ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insufficient: to cover their 
damages. On the refusal of defts.’ solrs. 
to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.’ 
ship was arrested. On a motion to set aside 
the warrant of arrest :—Held: the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside.— 
THE POINT BREEZR, [1928] P.135 ; 97L. J.P. 
88; 180 L. T. 48; 44 T. L. RK. 390; 17 
Asp. M. L. ©. 462. 








715. Add. Annotation :—Mentd. The St. George, 


[1926] P. 217. ; 


742. Add. Annotations :—Consd. 'The Point Breeze, 


[1928] P. 135. Refd. The Joannis Vatis (No. 
2), [1922] P. 213. 


748. Add. Annotation :—Consd. The Joannis Vatis 


(No. 2), (1922) P. 213. 


747. Add. Annotation :—-Apld. The Point Breeze, 


[1928] P. 135. 


Iva v. THE R. his firm 


of court——Righta of other claima 
ship was arrested atthe suitofamember 


Oe nero Ehins concent, claim for  Munvey v. THE BARGE NKosHO (1919), 
47 D. L. R. 437.—~ 


Volk: L—Admiralty. Cases 7064—780b. 


760. Add. Annotation :—Refd. Melanie 8.8. v. San 
Onofre S.S8., [1925] A. C. 246. 

784, Add. Annotation :—Refd. The Annette, The 
Dora, [1919] P. 105. 

766. Add. Annotation :—Mentd. The Joannis Vatis 
(No. 2), [1922] P. 218. : 

766a. ——— Waiver of right to plead Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.|—By enteri 
an unconditional appearance to a writ issue 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Aci in 
their defence & raising it at the trial of the 
action .—THH LLANDOVERY OASTLE, [1920} 
P.119; 89 L. J. P. 141; 124 L. T. 3833; 16 
Asp. M. L. C. 153. 
Effect of Maritime Conventions Act, 1911 
(c. 57), see, generally, SHIPPING. 

768a. Appearance by person interested—-Position of 
rbd —THE -BYZANTION, No. 248a, 
ante, 

780. Add. Annotation :—Refd. The Consul Olsson, 
[1920] P. 43. 





——.]—THE SAN ONOFRE, No. 


780a. pa rercaad 
780b, post. 
780b. - Effect of contractual arrangement 


between owner & charterer.] — (1) The 
Admlty. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the een on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her cwners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 :—Held: for purposes of appraixe- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
gl 
(2) The general rule is that an appraise- 
ment by the marshal is conclusive, it is 
only in very exceptional cases that an applica- 
tion to vary or set aside tho appraisement 
will be allowed.—THE SAN ONOFRE, [1917] 
P. 96; 86L. J. P. 108; 116 L. T. 800; 14 
Asp. M. L. C. 74. 
Annoiaiion s—As to (2) Consd. The Consul Olsron, [1920] P. 


PART III. ec te SUB-SECT. 2.— existing by law, the filing of an appear- 


, ance & the giving of bail by deft. do 
not give jurisdiction to the ct. in a 


@ matter of procedure & cannot be 
derived from the consent of parties, 


neTEoe {t.— Ta Sain Pag rhs oh - part, of ba oe Cc. R13; 
¢ roa ), - D. ie $87 > 21 Exch.O.R. the shi pan arre frp enh sao Hers 33 : 


i.— -—— —.}-A_ mere 


a ii. 
132; [1921] 2 was instituted :—Held; these facts so technical objection to an informality 


obviously disclosed mala fides & an or irregularity in procedure may be 
abuse of the process of the ot. that the waived by appearance, by the giving 
t viewed as a sham of bail or by taking a step in tho 


: : arrest could be 
sp. ditachment boat ar berg bead oe & as not having any legal action; but if, in fact, the ct. has no 
dom, ut other 


ures 


occasioned toits vessel throug upom th 


amage 
ligent handling of resp. co. © Teco oO. 
wiitlet fa the territoria] waters of the their face showed that its Jurisdiction , 
could beinv>ked.—ERIKSEN BROTHERS [1923! Exch. ©. R. 217.—CAN. 
Union, & it eppeared that both the Tata MAbie Luar, a ene 


domiciled outside the Union, 


ter than the sum claimed as 


proceeding 
existence as regards the firm, 
claimants could support their suits on of the claim, no delay on the park of 


v. THE 
attachment of the vessel was 1201; (1923) Exch.C. 
ordered, such order ta be suspended on #43; [1923] 1 W. W. 


soourity being provided in o% hed as PART ll, SECT. 1, 8UB-SEOT. 3.~—A — surciyship.}—-e 261 BARS OF SILVER 


jurisdiction over the subject-matter 


ood deft, & no step in the action taken by 
siping him can Dobe the ct. jurisdiction.— 


the ot. which ARRIS BAaTTOIR Co. v. ALEDO 
on (OWNERS), [1923) 4 D L. R. 1196; 


° 39; 31 B. oO. R. PART Il. SECT. 1, SUB-SECT. 4.—A. 
76.—CAN. sw. Bail—Who accepted as bail— 
Company carrying on business of 


vAGE AssOON. (NO. 2) 
ha eh Sa 


lourt without ‘eiie- vv, CANAD 
In the absence of jurisdiction (1915), 15 Exch. C. R. 370.-— 


23 


Cases 78la—810. 
781a. Nature of bail.|—THe Borre, No. 781b, 


8281. Property 


post 


781b. Undertaking to put in bail—Afterwards with- 


drawn-—Effect of subsequent arrest of vessel.) 
—On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ in rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Pitfs.’ solrs. arrested the vessel, but wrote 
to defts." solrs. that they reserved all their 
clients’ rights under the undertaking for 
bail. On Mar. 16, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr, 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, & pltfs. estimated 
her value at £4,500 :-—Held: (1) the uuder- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel; (3) 
defts.’ solrs. must complete their undertakin 

by putting in bail to the value of the vesse 
as on June 22, 1920; (4) nature of bail dis- 
cussed.—THE Borne, [1921] P. 390; 91 
L. J. P. 13 125 L. T. 576; 37 T. L. R. 
668 ; 55 Sol. Jo. 715; 15 Asp. M. L. C. 334. 


781c. ——- When value of ship ascertained.j— 


THE Borne, No. 781b, ante. 


781d. Liability Umited to amount of bail—No 


second action if bail insufficient—Action in 
personam — For interest & costs.] — THE 
JOANNIS VATIS (No. 2). No. 706a, ante. 


781e. Benefit of bail—Action in name of cargo 


owners—Some owners not joining in pro- 
ceedings.|—-The steamships W. & J. came 
into collision & the W. & her cargo were 
damaged. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of ‘‘ The owners of the steamship W. & cargo 
v. the owners of the steamship J.,”’ but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the O, 
subrogated to the rights of. the respective 
cargo owners, to join in the proceedings 
or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was beld 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the WV. contended that having sued 
arn owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking bad been 
given. pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 


ENGLISH AND Empire Dicrest SupPPLEMENT. 


cargo owners had no right to share in the 
fund :—Held: ( 1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
arcels of cargo for their share; (2) it was 
he duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
eargo owners, shared in the distribution.— 
THE JOANNIS VaTis, [1922] P. 92; 91 
eee a ; 126L.T. 718; 15 Asp. M. L. C. 


Several salvage actions.J—A vessel 
which had stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
some temporary repairs had heen effected 
the vessel was sold by the marshal. She only 
realised £889 :—-Held: the bail for cargo & 
freight did not constitute a fund in which all 
the salvors could share; the undertaking 
was given in one action only, & pltfs. in that 
action, in which the total values were £1,217, 


could treat ao of £1,000 as bail representing 


the cargo & freight.—-TaHr RussLanp, [1924] 
P. 65; 93 L. J. P. 18; 130 L. T. 763; 

T. L. R. 232; 68 Sol. Jo. 324; 16 Asp. 
M. L. C. 288. 


781g. Amount of bail—Value of ship & freight— 


Limit of liability—Facts disputed by plaintiffs.] 
—If, in an action of damage by collision. the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M.S. Act, 1894 (c. 60), s. 508, deft. ship- 
owners on filing an affidavit in the damage 


action stating the tonnage of their ship & 


that the collision, happened without thcir 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 


entitled to have the ship released on bail 


being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.’ 
ship.—THE CHARLOTTE, [1920] P. 78; 89 
L. P. 62; 123 L.T. 68%; 36 T. L. R. 204; 
684 Sol. Jo. 276; 15 Asp. M. L. C. 98. 


781h. Effect of bail -— Release of ship.] — THE 


Point BREEZE, No. 7T06b, ante. 


796. Add. Annotation :—Refd. The Consul Olsson, 


[1920] P. 43. 


Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 


808. Add. Annotation :—Consd. The Joannis Vatis 


(No. 2), [1922] P. 213. | 


810. Add. Annotations :—Refd. Canadian Pacific 


PART III. SECT. 1, SUB-SECT. 5.—B. 


Appearance by absent defendant.|}—Sumis v. HODDERN (1818), 1 Nfld. L. R. 93.- -NFLD. 
- 6A ; 


Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 
369. Mentd. The San Onofre, {1922} P. 248. 

829. Add Annotation :—As to (1) Distd. Bradley 
_v. Newsom. [1919] A. CO. 16. 

834. Add. Annotation:—As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 

887. Add Annotations :—As io (1) Refd. Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255. 
As fo (2) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 

839. Add. Annotations :—Refd. The Fagernes, 
{1926} P. 185. Mentd. The Clan Sutherland 
(1918), 88 L. J. P. 26. 


840. Add Annotation:—Refd. The Fagernes, 
[1926] P. 185. 
842. Add. Annotation :—-Refd. The Fagernes, 


{1926} P. 185. 


843. Add Annotation :—As to (2) Refd. Johnson 
v. Taylor. [1920] A. C. 144. 
855. Add. Annotation :—Refd. 
' [1920] P. til 
856a. 


-]|—(1) In a consolidated salvage action 
the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts.’ affidavit of values was 
only handed to pltfs. on the day of the trial :— 
Held: (2) pitfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (8) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owncrs.—-THE CRETEFOREST, 
}1920} P. 111; 891. J. P. 1386; 123 L. T. 
591; 36 T. L. R. 367; 15 Asp. M. L. C. 48. 


857. Add. Annotation :—Refd. The Cretetorest, 
[1920] P. 111. 


864. Add. Annotation :—Retd. The Oreteforest, 
{1920} P. 111. 

874a,. —— ——.]—'THE SHEAF Brook, No. 
565a, ante. 

876a. Transfer by Court of Appeal—Necessity for 
consent of presidents of both Divisions.]— 
THE SHBAF BRook, No. 565a, ante 


885. Add. Annotations:—Mentd. The James W. 
Elwell, [1921] P. 351; Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345: The 
Stream Fisher, [1927] P. 78. 


880. Add. Annotation :—As to (1) & (2) Consd. 
The El Oso (1925), 133 L. T. 269. 

892. Add. Annotation :—As to (1) & (2) Expld. 
The’ El Oso (1925), 183 L. T. 269. 

898. Add. Annotation :—Refd. The El Oso (1925), 
133 L. T. 269. 


The Creteforest, 








PART Ill. SECT. 3, SUB-SECT. 1. 


sz. Joinder of actions in rem c& in 
rane RIS ahaa, of. }-—ATLANTIOC 
Coast 8.8, Co. v. MONTREAL ‘ . 
PORTATION Co. & THE 


Mary E.Lcen, 
MONTREAL TRANSPORTATION 


Co. 2. 


THE BUCKEYE STATE (1909), 12 Exch. 
C. R. 429.—CAN. 


TRANS PART III. SECT. 5, SUB-SECT. 1. 
sa. Object.}—The object of a prelimi- 
nary act is to obtain a statement recento 


Vol. L—Admiralty. Cases 810—908. 


Action vetween parties whose vessels 
have not been in collision with each other. |—. 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring prelimi acts uuder R. S. C., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
re.dy to file preliminary acts under Ord. 19, 
r. 28. If botb parties are not ready to deliver 
Pinney acts, or one of them declares 

imself unable or unwilling, then the matter 
should be raised by summo s. If in such a 
case an order is made aeons 2 acts to 
be filed, such order is not‘properly complied 
with by the party whose vesse] has not been 
in collision filing a blank preliminary act.— 
THE Ext Oso (1925), 183 L. T. 269; 16 
Asp. M. L. C. 530. 
aaeeeon :~—Consd. The Carlston & The Balcombe, [1926] 


804a. 


894b. Who entitled to —- Co-defendant.] — A col- 
lision took place between the C. & the B., & 
subsequently the C. collided with pltfs.’ 
vessel. Plitfs. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& plitfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act :—- 
Held: (1) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. & issue a writ 
against second defts , & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, & the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action.—THE CARL- 
STON. THE BALCOMBE, [1926] P. 82; 95 
L. J. P.51; 184 L. T. 766; 42 7. L. R. 312; 
17 Asp. M. L. C. 33. 


Course & speed of vessel.|—In cases of 
collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply ‘ at anchor.’’ The heading of the 
eee should also be given.—THE Macroom 
(1927). 187 L T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 


908. 4dd. Annotation: —As to (1) Distd. The 
Woodarra v. Admiralty (1921), 66 Sol. Jo. 
182, 





897a. 


facto of the circumstances, to provent 
‘parties shaping their case to meet the 
; one ile lore. ee ct Att ae 
& Bruanc v. THE fILIE 
(1919), 19 Exch. O. R, 24; 46D. L.R 
59.—O0AN 
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Cases 914a—1047a. 


914a, Raising new claim-—Effect of.|-—THE 


AIGHEAND GLEN (1927), 164 L. T. Jo. 480, 


916. 4dd Annotation :—Distd. The Woodarra v. 
Admiralty (1921). 66 Sol. Jo. 188. 


936. Add. Cuation :—on appeal (1858), 8 Moo 
P. C. ©. 482 PO. 

939. Add Annotation :—Mentd. The Refrigerant, 
{1925} P. 130 


952. Add Annotation :—Retd The San Onofre 
(1922) 92 L. J P. 17. 


969. Add Annotation: —Refd. The Saxicava, 
[1924] P 181, 


9698. —— Action stayed, discontirued or dis- 
missed—Counterclaim raised in correspond- 
ence.|—A notice vf counterclaim contained 
in acridine dence passing betwee) pltf.'s & 
deft.’s solrs. is not sufficient to “ set up’’ a 
counterclaim within R. S. C., Ord 21. r. 16, 
so that the counterclaim may be proceea d 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a record on the files of the ct.— 
THE SAxIcava, [1924] P. 181; 98L. J. P. 66; 
131 L. T. 842; 40 T. L. R. 834; 68 Sol. Jo. 
666; 16 Asp. M. L. C. 324, C. A. 


970a. .]|—T wo foreign vessels, a barque 
& a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance & bail were 
given by the owners of the barque :—Held : 
the barque being sunk, the ct. had no juris- 
dietion to compel the owners to give bail, & 
must reject the motion.—THE CARLYLE 
(1858), 30 L. T. O. S. 278; 6 W. R. 197. - 

Annotation :—Refd. Chapman v. Royal Netherlands Steam 

Navigation Co. (1879), 4°P. D. 157. 

979a. Consolidated salvage action.]— 

THE CRETEFOREST, No. 856a, ante. 


1001. Add. Annototion :—Refd. The Creteforest, 
{1920} P, 111. 


Sete eee mas 











1001a. ———. Tender of lump sum—Consolidated 
salvage action.|~-THE CRETEFOREST, No. 
856a, ante. 


1023. Add. Annotations :—Apld. Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd. The Tervaete (1922), 128 LL. T. 176; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385; Duff Development 


PART IIL, SECT. 8, SUB-SECT. 2.—A. 


998 ii, Rejection of tender— 
Acceplance of increased 
ment of claim at trial.j}—In an 
action for salvage services, pitf. claimed 
0,000 & in his statement of claim 
such amount of salvage remuneration 
as to the ct. might seem meet. The 





creased tender must be 
e 


having on 
Mar. 17, & all the costs subsequent to 
that tender should be borne by plti.; 114.-—-C, 
(3) the circumstan q 

sufficient to deprive pitf. of costs before 
tender.— THE PASCHENA v. THE GRIFT, 
[1925] 2 W. W. R. 676.—OAN, 


PART Ill. SECT. 9, SUB-SEOT. 4, 


ENGLISH AND Empire Diarst SuPPLEMENT. 


Si v. Kelantan Government, [1924] A. C. 

1027a. ———~ ——.]—Pitis.’ & défts.’ vessels 
came into collision & both received damage. 
Pitis. brought an action in rem ag 
defts., ‘‘the owners of the steamship N.” 
Defts. counterclaimed, & applied to pltfir. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making ao similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject to arrest :— 
Held: the ct. had no power to order security 
to be given or, in default thereof, to Vy 
defts.’ counterclaim.—THE NEPTUNE, [1919] 
P.17; 88L. J. P. 94. 


1029. Add. Annotation :-—Mentd. 
Arrow, [1923] P. 220. 

1082. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


1042. Add. Annotations :—Mentd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 885; 
Compania Mercantil Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 
$16; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


1046 Add. Annotation :—Refd. The Shropshire 
1922), 127 L. T. 487. 


1047a. For disposing fairly of cause—For 
saving costs.|—The owners of the steamship 
N., one of two ships found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N. & the owners of the other ship, the 
S., & also by the owners of cargo on the.S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the S., who were not 
panes to the collision action, then sought 
eave to administer four interrogatories to 
the owners of the S. Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the S.; & No 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides :—Held: the first three interro- 
atories were necessary either for disposing 
airly of the cause or matter or for saving 





The Sylvan 





WRANGELL v. TH STEEL SCIENTIST, 
[1924]3D. L. R.49 ; [1924] Exch OC. R. 
136; 2 W. W. R. 498; 34 BO. R. 


regarded as 
& accepted 


PART Il, SECT. 10, SUB-SEOT. 1.— 
A. (a), 


s0, Lxaminationfor diecovery—Inlieu 
of interrogatories—~When ordered-~—U se 
Oj. 


deft. paid into ct. $2,000 & tendered }—-While an examination for dis- 
it to pitt., who rejocted it. PItf. at the sb, Plainti inde teaeal A hy econ yb covery may be ordered by the judge 
trial applied for leave to amend to set — For ship.}—Where pitf.isresident asa matter of convenience, in place of 


up an additional claim. The amend-. 
ment was made, & deft. increased his 
tender to $4,000, which was accepted : 
—Held: {i)d 
have the costs of & uert upon 
the amendment granted at the trial; 

as to the accepted tender, the in- 


out of the jurisdiction & his ship ie a 

foreign one, security fer costs 
ord: advanced «tage of 

. Should in any event the action & own the delaying in 
a 


ppl there: 
in the a f an 
other side 


on 


even at an 


the delivery of inte atories, eapeci- 
ally where the o poalte party in 
orance of the facts,-such examina- 
tion cannot be read as evidence at the 
trial.—-POINT ANNE ae rh 3) v. 8.8, 
.F HALEN (1921), 68 D. L. R. 
627; 20 Exch, O. R. 488,—CAN. 


may be 


unaccounted 
prejudice to the 
by such delay.— 


or, 


costs, within R. 8. C., Ord. 81, r. 2, & muat be 
allowed. No: 4 was not pressed.—THE 
NEDENES (1924), 41 T. L. R. 243. 

1062a. Confidential report by master.]— 
Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defta. directed that a report on a 
printed form headed ‘‘ Confidential report for 
the information of the. Authority’s solr.’ 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. <A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them :—Held: the 
report ‘having been obtained for the solr., in 
the sense of being procured as materials upon 
which professio advice should be taken 
in proceedings pending or threatened or 
anticipated, it wes prvaleed from proc uchon 
—THE Hopprr No. 13, [1925] P. 52; 
L. J.P. 45; 182 L. T. 736; 41 T. L. R. 189 ; 
16 Asp. M. L. C. 473, D. C. 

Annotation :—Distd. The City of Baroda (1926), 134 L. T. 


1062b. Officers’ reports.]|—-Pltfs. claimed for 
short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by- an 
organised band of thieves. Defts. had called 
for reports from the first, second. third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
. Of the vessel & the conduct of vheir officers 
in the prevention of theft, which reports 
were in. due course obtained through defts.’ 
agents in China. Defts. claimed that these 
reports were privileged from discovery :— 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents.—THE CITY 
OF BaRoDA (19286), 1384 L. T. 576; 70 Sol. Jo. 
1044; 17 Asp. M. L. C. 27. 
1078a. Taking evidence on commission—Dis- 
tl ae Data Avausta (1909), 26 T. L. R. 








1T12a. Right of reply.|—Alowed in all cases.—THE 
RJUKAN (1866), 14 W. R. 973. 

1114. Add. Annotation :—Mentd. Australia, 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

11142. Damage due to coliision.] —-In an 
action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pitf.; & the dicta in The Mellona (1847), 3 





PART Il1l. SECTI. 11, SUB-SECT. 1. sf. Manuscript notes made by 


VoL. I.—Admiralty. Cases 1047a—1196. 


Wm. Rob. 7, 18; Zhe Pensher (1857), Sw. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft. proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding. so obviously followed on 
the cgllision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision.--THE PaLupIna, [1925 
P. 40; 132 L. T. 724; 16 Asp. M. L. O. 453, 
O. A.; affd. sub nom, 8S. SINGLETON 
ABBEY v. S.S. Patupina, [1927] A. C. 16; 
17 Asp. M. L. C. 117, H. L 

Refd. Canadian Paciite Jy. v. Kelvin Shipping 


Annotation :— 
Co. (1927), 138 L. T. 369. 
1119. Add. Annotation -—MWata. Melanie S.S. v. 


San Onofre S.S., [1925] A. C. 246. 


1152a. Log of defendants’ vessel—Right of plaintiffs 


to put in—After admission of facts by de- 
fendants.|—Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in airy real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Plitfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions :—Held: pltfs. were 
entitled to put in the logs oft defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs.—THE 
etka (1921), 88 T. L. BR. 160; 66 Sol. 
Oo. ‘ 


1152b. Oral evidence dispensed with—-Salvage— 


Amount in dispute small—Discretion of 
court.|—In a case where salvage services 
had been requisitioned & the amount in 
dispute was small, bv agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with :—Held: the course taken was 
a mode of procedure us. ful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary.— 
aoe River FisHer (1923), 39 T. L. R. 


1167. Before this case insert ‘* See, further, Evi 


DENCE, Vol. XXII., p. 94. 


1196. Add. Annotations: — Refd. Australia 


(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. Mentd. §.S. Mendip 
Range v. Radcliffe, [1921] 1 A. C. 556. 


S.S. OBARLES Nae (1918), 


master.) KAY v. . OHA 
ad. Proof of claim—Right to proceed ex —In the oircumstances rejected as 18 ixch. C. R. 168.—OAN. 
arte—Or 


or gale of res.}—-PAvUL vy, evidence as pa 
70 Any ‘Tomes, Of oa3} VL. R. wTHE ANDRE 


PART UI, SECT. 14, SUB-SECT. 3.—A. 


se. Log booke—Indenenden sk. Salvage action-— 


Ww 
Tonet 1) ee ge. 70; 48D. L. R. 
‘ xch. OU. : .L. R. bt. TT 
913.—CAN. collided on a very bad night e 


Attend 


rt of the ship’s log. 
KELLY =f ie PART III. SECT. 14, SUB-SECT. 4.—A. 


WwW. W. 1196 iii, —— ./+Two ships 





collision was cauaed by the AZ., which 
of was light, dragging her anchors, 


t log kept ance 
dmisslble—- master & crew.}—It is proper to have coming down on the &., wheh ater 


by mate.}—Held: not a 
.v. Tap AINOKO (1894), 4 Exh. ©. R. 
GAN, 


the master & crew before 
action for salvage.—-~} OHNSON & Ma 
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° di to her moorings. en 
cee i wr bel was dragging her anchors‘she had 


court & appellate court—Duty of appellate 


eourt.|—In a case in which there has been a 419841, Add. Annotation :-—Mentd. 


difference of opinion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In every case the 
ed Soap nda is with the ct.. which has to 
make up its mind alike on questions of 
nautica] skill & on the value of the advice 
given upon them.—AUSTRALIA (OWNERS) v. 
NAUTILTS (OWNERS), THE AUSTRALIA, [1927] 
A. C. 145; 95 L. J. P. 145: 185 L. T. 576; 
42 T. L. R. 6143; 32 Com. Cas. 82; 17 Asp. 


Cases 1198a—1284. Eworisn anp Empire Diexst Supeiem=nt. 
1198a..—— ——- Between assessors advising lower 1224. ddd. Annotation :>—Ae to (2) Refd. The 


Disperser, [1920] P. 228. 
The’ Oranje 
Nassau, [1921] P. 190 


1287a. —— Action against two separate parties— 


One party only held to blame—Costs of 
plaintiff..—(1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft. to his costs 
against the unsuccessful deft., potwithstand- 
ing that the unsuccessful deft. has not put 
the blame upon the other. But if he brin 

separate actions, unless he acts reasonably 
in so doing, he will not be aJowed the costs 


f tions. (2) Similarly, if one cf defts. 
of two actions. (2) y ee 


sets up a counterclaim against pli ; 
other deft. & fails against pltf.. he is entitled 
to recover from deft. against whom _ he 
succeeds the costs which he has to pay pitf.— 
Tre SVEIN JaRL (1923), 129 L. T. 255; 16 
Asp. M. L. C. 159. 

.innotation :-—Distd. The W. H. Randall, [1928] P. 41. ; 

1258. Add. Annotation :—Refd. The Joannis Vatis 

* (No. 2), [1922] P. 218. 


M. L. C. 86, H. L. 


1198b. —— _-———- 1 ——-_ ——. ] 
(OwneERS) v. DOUGLAS (OWNERS) 
[1927] A. C. 164, H. L. 

Annotarion :—~Consd. Australia (Owners) v. Nautilus (Cargo 

Owners), [1927] A. OG. 145. 

1199. Add. Annotation :—Consd. Australia 
(Owners) v. Nautilus (Owners), The Australia | 
(1926), 95 L. J. P. 145. 1261. Add. Annotation :—Refd. Re Letters Patent 

1200a. Presence of — Dispensed with — Salvage No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


action — Amount in dispute small.] — Tue 53. 
RIVER Fisuer, No. 1152b, ante. 1262. For ‘sce S. C. No. 1266, post,” read “ see 


1201. “Add. Annotations :—Refd. Australia S. C. No. 131, ante.” 
(Owners) v. Nautilus (Owners), [1927] A.C 1265. Add. Annotation :-—Mentd. The Disperser, 
145. Mentd. Hontestroom (Owners) v. [1920] P. 228. 


Sagaporack (Owners), Hontestroom (Owners) patent. 2 rs 
v. Durham Castle (Owners) (1926), 95 L. J.P, 1277 Add. Citation «sub nom. THE COMMODORE, 


153. 
sane . 1280a. .|—THE INNISFAIL, THE SECRET 


v. Nautilus (Owners), The Australia (1926), 95 ; 
L. J. P. 145. 1288. Add. Annotation :—Refd. The Modica, [1926] 


1206. Add. Annotation :—Refd. Australia (Owners) P. 72, 
v. Nautilus (Owners), The Australia (1926), 1284. Add. Annotation :—Consd. 
95 L. J. P. 145. [1926] P. 72. 


steam up but did not use it, by which 1201 iv. —-—.}—In Admlty. cases 
failure she omitted to take a reason- where the ct. has the assistance of 
able measure which might have nautical assessors, evidence involving 
avoided the accident. In an action questions of nautical skill & experience 
for damages by the 722. against the M. is not admissible-—Pacimc STEAM sb. 20s ion fees—Marshal in 
there was uncontradicted evidence to NaviGatton Co. (BOGOTA (OWNEHS)) 0. aisscasion under several warrants.) 
the effect that the steam had not been ANGLO NEWFOUNDLAND DEVELOPMENT When & marshal is in posscasion of 
ued because those in charge of the M. Co., Lip. (ALCONDA (OWNERS)), (1923) a ghtn simultaneously under warrants 
S. C, 626; 60 8c. L. R. 333.——SCOT. issued in different actions, more than 


sl, Duty of judge to keep note of one set of possession fecs will not be 
by mati submitied to d answers given plowed Zen mack ve. ‘THe SaGa, 
( 


—— ARTEMISIA 
(1925), 








The Modica, 


so. Fecs of appraiser acting as mar- 
Shal’s substituie—Special arrangement.) 
—THE PASCHENA v. THE GrirF (1925), 
36 B.C. BR. 80.—CAN. 


did not & could not know one to 
the darkness & the weather that they 
were dragging their anchor. The 
Lord Ordinary, without expressing any 
opinion as to whether he credited tbat 
evidence or nof, accépted an opinion 
expressed by the nautical assessor to 
the effect that it would not have been 
difficult for those on the Af. to know 
that they were dragging their anchors : 
——Held + it was for the Lord Ordinary 
& not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the M. ought to 


nautical assessor— Nautical Assessors ‘ r ‘ A 
scotland) Act, 1894 (c. 40), 8. 3.19.8. FsRIS9ONv. THE Saca (1899), 6 B.C. R., 


Rowan v. 8.8. CLAN MALCOLM, [1923] 

8. C. 317.—_SCOT, PART II. SECT. 16, SUB-SECT. 4.—A, 

PART III. SECT. 16, SUB-SECT. 8.—A.» 1278 1; Inevitable accident-—Costs fol- 
bi. —--.]--GRAND TRUNK PACIFIO game in the Exchequer Ct. of Canada in 

D, ie i 1575 15 beck CI oao'; ¢  Admity, as it is in the Admity. Div. 
.L. R, ; 15 Exch. C.'R. : of the . ngland, & costs 

W.W.R. 711.—CAN. follow the event, even in cases of 
sm. Hapenses of bail bond—Not re- inevitable accident, where no special 


have known when his anchor began to 
drag, &, on the ground that the 
evidence did not establish the fault, 
the M. assvilizied.—CaMRO SHIPPING 
Co., LTp. (Rossrrr1 (OWNERS)) ». 
DAMPSKIBSSEISKABET MAGnun, (1920) 
S.C. 26: 57 Sc. L. R. 69.—SCOT. 


1204 iii. -}—Held: evidence a7 
experiments with water in a lock 
withaut any steamer being in it was 
of the nature of expert evidence, & 
.an the ct. had the assistance of a 
neutical assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible.—FRraser 
v. 8.8. AzTeo (1920), 20 Exch. C. i. 
39.—CAN. 





coverahle as costs.}— The expense of 
procuring a bail bond incurred by an 
arrestee in order to liberate his ship, 
which had been arrested as a pre- 
liminary to an unsuccessful action 
in rem, cannot be charged against the 
opposite party, such expense not being 
part of the expenses of process.— 
ELLERMANS Wrison Linz, LTp. ». 
NORTHERN LIGHTHOUSES COMRS. 
(1920), 58 Sc. L. R. 29.—S8COT. 

sn. Awarded to salvora.j~~ Where 
salvors of a ship arrested her as an initi- 
atory step in an action in rem to recover 
the salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners.—-HATTON v. 
AKT. DURBAN Hansen, [1919] S. O. 
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circumstances require a departure from 
such rule.—Tnr JESSIE Mao v. THE 


vessels came into collision & both 
vessels were held to blame, no costs 
were granted to either eit poms v. 
THE YLLsHiIRE, [1922] St. R. Qd. 
186.—AUS. 


1283 iv. -—— -/-~—Where the ct. 
found that both parties- were to 
blame :—Zeld: each delinquent shoud 
bear his own costa.—B. W. B. Navica- 
rion Co. v. THE KILTUISA, BARNET 
LIGHTERAGE Co. v. THR KILTUISH 
(1922). 67 D. L.- R. 6253 [1922] 2 
. W. R.959.—CAN. . 








1284a. . -] — Although it has 
,been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just.—THp Monica, [1926] P. 72; 
95 L. J. P. 100; 185 L. T. 613 17 Asp. 
M. L. C. 30. 
1284h. -]—Where defts. were 
three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs—THE RoBERT KOEPPEN, 
[1926] P. 81, n. 
Annotation :—Refd. The Modica, [1926] P. 72. 
1286. Add. Annotations :—Refd. ‘The Modica, [1926] 
P. 72. Mentd. Campbeil v. Pollak, [1927] 
A. C. 732. 
1286a. Neither to blame—Delay in commencing 
proceedings—Costs of claim to defendants— 
Costs of counterclaim to plaintiffs.]—-Pitfs. 
& defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costs :—Held: as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side.—Tur CARDIFF HALL, 














[1918] P. 56; 87 L. J. P. 113; 119 L. T. 
156; 14 Asp. M. L. C. 328. - 
1297. Add. Annotation :—Mentd. The Penrith 


Oastle, [1918] P. 142. 
1297a. aye ee Torrer No. 21, [1903] 





1298a. ——- — Unsuccessful counterclaim.) 
Tuy SVEIN JARL, No. 1237a, ante. 


nev ae Amotation :—Refd. The Modica, [1926] 


13800a. S. P. THE ELEANOR & -NANCY (1837), 5 
L. T. 241. 

1304a. S.P. TH Arco v. THE EMMA HEYN (1856), 
6. T. 122. 

sae Annotation :—Refd. The Modica, [1926] 


dt @ 


1882. ddd. Annotation :—Mentd. Melanie 8.S. v. 
San Onofre S.S., [1925] A. C. 246. 
1851a. ——— Judgment for less than amount of 


1328 iii. 








Vol. .—Admiralty. Cases 1284a—1483. 


offer refused by salvors.|——-THE UEpWwiG 
(1853), 1 Ecc. & Ad. 19; 164 E. R. 11; 
sub nom. THE Haspwie, 17 Jur. 977. 

Annotation :—Mentd. The Racer (1874), 30 L. T. 904. 

1879. Add. Annotation :—Mentd. Bradley v. New- 
som, [1919] A. O. 16... 

1405a. Expert evidence.|}—On a 
reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence.—THE 'STEADFAST 
(1822), 39 T. L. R. 96. 

1406a. Reasons should be stated |—(1) In cases 
of collisions in which fc. ign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been 
done. 

(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as’ their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong casc to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not. 
support their conclusions, the ct. has always 
retained the power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (SCRUTTON, L.J.).— 
THE ST. CHARLES (1927), 188 L. T. 456; 17 
Asp. M. L. C. 399, C. A. 

1413, Add. Annotation :—Refd. The Kingsway, 
[1918] P. 344. 

1418. Add. Annotation :—Mentd. Sheppy Glue & 
Chemical Works v. Medway (River) Con- 
servators (1926), 24 L. G. R. 157. 

1422a. —---~,| —THE Sir. CHARLES, No. 1406a, 
ante. 

1423. Add. Annotation :—Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1428. Add. Citations :—Brown. & Lush. 436; 

34 L. J. P.M. & A. 113; 12 L. T. 619; 2 
Mar. L. OC. 221. 
Add. Annotations :—Consd. The Thuringia 
(1871), 41 L. J. Adm. 26. Refd. The Kings- 
way, [1918] P. 344; Canadian Pacific Ry. v. 
Kelvin Shipping Co. (1927), 1388 L. T. 369. 

1438. Add. Annotations :—Refd. The Kingsway, 
[1918] P. 344; Re ee Docks & Admiralty 
Comrs., [1920] 8 K. B. 223; Admiralty 
Comrs. v. S.S. Valeria, [1922] 2 A. C. 242; 
Admiralty Comrs. v SS. Chekiang, [1926) 
A. ©. 687; Admiralty Comrs. v. S.S. Susque- 
hanna, [1926] A. C. 655. Mentd. The 
Chekiang, [1925] P. 80. . 


_}—Salvors ar- sf. Costs of arrest. }—Where salvors of 














PART III. SECT. 16, SUB-SECT. 5.— 
A. (a). 


1322 i. General 
claim.}—In a suit claiming remuner#- 
tion for salvage services rendered, the 
claim was excessive & the case was such 
as to warrant a small award only. 
The ct. made an award of £25 is 
favour of pitts., & ordered defts. to 
pay the coxts of the suit. On a 
subsequent Bpprostion for directiona, 
the ct. refused to exercise its discretion 
& to make a special order for costa.— 
STUART v. COLUMBIA River (1921), 
21 8, R. N. 8. W. 674.—AUS., 


costs —~ Excessive 


rested a ship against which they were 
claiming salvage amounting to £47,500, 
& they refured to release the ship 
except upon obtaining security to the 
extent of £37,500. The _ arresters 
ultimately obtained decree for £4,800 
as salvage, with modified expenses 


against defenders, but they were found 
liable in the expense curred by 
defenders in ob security in 


excess of £8,000 :—Held : the arresters 
were rightly found Hable, for the 
expense of obtaining security in excess 
of #8,000.—ST. CLain v. AUDNEY, 
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a ship arrested her as an initiatory step 
in an action tn rem to recover the 
salvage due, they wore allowed to 
recover the expenses of arresting the 
ship from her owners.—HATION v. 
AKT. DURBAN HANSEN, [1919] 8. C. 


- (6). 


14371. Correction of report —Regis- 
trar proceeding on wrong principle. }— 
Carel ep esin Searir at Pile re 

USQUHHANNA ; ‘ , 
310° 44 D. L. R. 716.—CAN. 


Cases 14890—1497b. ENGLISH AND Emprre Dicest SuPPLEMENT. 


1439, Cifation :—For ‘ [1916] A. C. 88,” read 
**[3917} A. C. 38.” 
Add. Annotations :—Mentd. Bradford Corpn. 
vw. Webster, [1920] 2 K. B. 185; Baker v. 
Dalgleish 8.8. Cu., [1922] 1 K. B. 861; The 
Moliére (1924), 41 T. L. R. 184. 

1452. Add. Annotation :—As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 


1472. Add. Annotation :—Mentd. The Kingsway, 
[1918] P. 344. 


1478. Add. Annotation :—Refd. 
[1918] P. 363, n. 

1482. Add. Annotations :—-Refd. The Rosalind 
(1920),,90 L. J. P. 126. Mentd. The Joannis 
Vatis (No. 2), [1922] P. 218. 

1488a. —-——-.]— While on hire by the Admlty. a 
steam trawler was sunk through a collision 
with the #. The value of the trawler was 
agreed between the parties, but the Admlity. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the R. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners :—Held : 
under the Admlty. rule a bailee in possession 

‘was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest.on that 
payment only ran from the date of payment. 
—THE ROSALIND (1920), 90 L. J. P. 126; 387 
T. L. R. 116. 

1484. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1489. Add. Annotation :—Generally, Mentd. The 
Joannis Vatis (No. 2), [1922] P. 218. 

1489a. -———— Claim by foreign Government.]— 
(1) By Finnish law 23 per cent. of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. :— 
Held: the Finnish Govt. had no claim upon 

the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 

_ default action in rem must give notice to all 

persons who have intervened or entered 
caveats, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats, otherwise they are not 
entitled to be heard.—TuE Eva, [1921] P. 
454; 91 L. J. P. 17; 126 L. T. 228; 37 
T. L. R. 920; 15 Asp. M. L. 0. 424. 


The Glenfinlas, 





1492. Add. Annotation :—-Generally, Reid. 
Stream Fisher, [1927] P. 78. 


14928. ——- After postponement—Decrease in 
value of ship—Liability of intervener causing 
postponement to give further seourity.] — in 
a mtge. action in rem pltfs., mtgees., in Jan., 
1925, recovered judgment by default con- 
demning the ship & ordering her sale by the 
m Thereupon certain charterera, 

' whom the mtgors. had chartered the ship for 

a term of years, intervened, genio a de- 
claration that the charterparty was binding 
on the mtgees.; & by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtained, & that the costs of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20.000 less than she had 
been valued at nine months previously. 
Pitfs. took out a summons for further 
security :—Held: although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, & 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of plitfs.’ 
damages under each head,—THE LORD 
StRaTHCONA (No. 2), [1926] P. 18; 95 LJ. P. 
168; 184 L.T.511; 17 Asp. M.L. OC. 24. 

1498. Add. Annotations :—-Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Locks & 
Harbour Board v. Hay, [1923] A. C. 345. 

1493a. Unascertained Hability—Right of court 
to delay distribution.)—Tue KRONPRINZ 
OLAV, No. 1551a, post. 

1495. Add. Annotation :—Mentd. The Mogileff, 
[1921] P. 236. 

1496. Add. Annotation:—Consd. The Stream Fisher, 
{1927] P. 73. 

1497a. ——— Motion for payment in default action 
—Necessity for notice.)|—THE Eva, No. 148¥a, 
ante. 


The 





Damage to ship whilst under arrest— 
Payment of damages into court——Cross-claim 
for damages for breach of charterparty.]— 
A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 


PART Ill. SECT. 18, SUB-SECT, 2. 


1480 i. Awarded from date of logs. }— 
Interest In Admlty. cases be cal- 
culated on the damages allowed from 
the date of the collision; & on pay- 
mente made in respect of wages, & 
payments made by reason of the 
eollision, from the dates of such pay- 
ments.—CANADIAN DREDGING Co. 9». 
NORTHERN NAVIGATION Co. (ONT.), 


supplied, the ct. Will allow interest 


from the time of rendering of the bill 


in the ahsence of 


after completion 
1 ee 


al excuse for non-pa 
INSLOW MARINE 
aD 8180 teH 
1W. W. R. 930; 3 


Y. HIP- 
PaciFico, (1924) 

Exch. C.R 90: 
4 B. O. R.1.—CAN. 


PART III. SECT. 18, SUB-SEOT. 3. 


st. Sale of ship-——-By marshal—Not 
licensed as a ee ee to fees. }— 
The marshal, though not Hcensed as 
an auctioneer, is entitled to a double 
fee on the gross procecds in sell a 
vessel at auction by order of ct.— 


HERNANDEZ v, THE (1931 ),' 
21 Exeh, ©. R. 166: 80 B.C, R, 161; 
[1921] 8 W. W. R. 60.~-CAN. 


30 


be posted © try serv: 
toon the collector of customs & the 
American at Vancouver..—THE 
= aaa (1925), 835 B. O R. 319,— 


. tion of another vessel belonging to a part 
who had recovered judgment for dama ta 
breach of charterparty in an action 
seated et. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by pitfs. in the necessaries action for 
payment out of the proceeds, the owners of 

“ the vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct.: 
—Held: claimants could not credit them- 
selves with £21 128., but must pay that sum 
into the fund in ct.—THE Macarg A. (1923). 
155 L. T. Jo. 191. 

1497c. Priorities—Several collisions.]|—Where 
there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions.—Tup AM FISHER, 
{1927] P. 78; 96 L. J. P. 29;-136 L. "L. 189 ; 
17 Asp. M. L. C. 159. 
Maritime liens generally, see SurpPIna. 

1499. Add. Annotations :—-As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 218; 
The Point Breeze, [1928] P. 135. Generally, 
Mentd. The Llandovery Castle, [1920] P. 
119; The Tervaete, [1922] P. 259; The 
Jupiter, [1924] P. 236. 

1500. Add. Annotations :—As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 213; 
The Point Breeze, [1928] P. 135. Generally, 
Mentd. The Llandovery Castle, [1920] P. 
119; The Jupiter, [1924} P. 236. 

1501. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1503. Add. Annotation :—Mentd. 
Vatis (No. 2), [1922] P. 218. 


1504. Add. Annotations :—N.F. The Volant (1842), 
1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 536. Refd. The 

' Mellona (1848), 3 Wm. Rob. 16; The 
Benares (1850), 14 Jur. 581; The Milan 
(1861), 5 L. T. 560. 


1505. Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 

1507. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses—Though not called.] 

‘here a charge for the attendance of such 

& witness was allowed, because counsel in 

advising on evidence thought that the witness 

was necessary ‘—Held: that was a dangerous 

ground on which to proceed, & one upon 

which an allowance or disallowance ought 

not to be founded.—-THE LORD STRATHCONA 

(No. 3), [1926] W. N. 270, C. A. 


1520a. ——— Measure of compensation.]—While 
it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
ensation for their detention, it is a question 

or the ta master whether a party who 
seeks to charge hie opponent with the cost 

of detaining an expensive witness has acted 





The Joannis 


PART III. SECT. 19, SUB-SECT. 1. 
sw. Allowance of items not in Table 


of Fees. 


THE 
(1927) 2D. L. R 


the. 


PASORENA ». THE GRIFF, 
eo 5 
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reasonably in inourring the expense or 
whether he ought not to have examined the 
witness on commission. 
A taxing master should bear in mind that 
& itanes duly summoned is bound to attend, 
& the witness isnot entitled to receive, as 
~ the measure of his compensation, the exact 
sum he may prove he has lost by. reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his subpena ; 
& the wages he is carning may afford an im- 
ortant indication of what is fair compensa- 
ion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, .as in the case o rofessional 
witnesses, their earnings ca™not be taken as 
a fair criterion on which tu ase the allow- 
ance.——-THE Ibis #11921] P. 255; 90 
L. J. P. 289; 125 L. T. 378; 37 T. L. R. 
557; 65 Sol. Jo. 514; 15 Asp. M. L. C. 
237, C. A. 


1520b. Substitute for witness.|—The expenses of a 
_substitute to join a vessel from which a 
“witness is necessarily taken are not allowable 
on taxation as a matter of course.—THBE. 
MassiLta, [1926] P. 180; 95 L. J. P. 109; 
135 L. T. 671; 42 T. L. R. 551; 17 Asp. 

M. L. C. 109. 


1521a. Costs of obtaining statements from inde- 
pendent witnesses—Discontinuance of action.| 
——-In a collision action, before pltfs. had filed 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.’ bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was ‘‘a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise’? :— 
Held: R.S. C., Ord. 65, r. 27 (29), was not. 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, & defts. were cntitled 
to recover them from pltfs. on taxation.— 
Tne CHANNEL QUEEN, [1928] P. 157; 97 
L.J.P.07; 1389 L. T. 386; 447. LL. R. 505. 

1526. Add. Annotation :—Expld. The Ibis VI 
[1921] P. 255. 


1527. Add. Annotation :—Expld. The Ibis VI, 
[1921] P. 255. 


1586a. ——— ‘‘To persons claiming to have sus- 
tained damage ’’—Appearance at  trial— 
‘Right to be heard.]—In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner: ‘* To the owners of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. & her tow «& the 
D. on the morning of Jan. 2, 1921.” Notice 
of the action was inserted in the press. At 


QO. R. 92; [1927] 1 W. W. lh. 515; 38 


7; [1927] Exch, B.C. R, 240.—CAN. 
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Cases 1536a—-1553b. ENGLISH AND Emrpme Diers 


the trial the owners of the steamship 7’, who 


stained damage by reason 
claimed toe Llisions between the H. 


f the collision or co 
& her tow & the D., appeared by counsel & 
claimed to be heard. The owners of the 7’. 
had commenced an action against. pltfs., but 


had taken no step other than appearance at 
the trial in the limitation suit :—Held: the 
writ made the owners of the 7. parties to the 
action, & was served upon them by insertion 
in the press.—CorRyY LIGHTERAGE, LTD. v. 
DALTON (OWNERS), THE HaRLow (1922), 15 
L. T. Jo. 121. 
1588. Add. Citation :—4 Asp. M. L. C. 27, n. 
aes Annotation :—Refd. The Vigilant, [1921] 
. 012. . 


1541a. Waiver of./—In an action of 

limitation of liability under M. S. Act, 1894 
(c. 60), s. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in’ 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation :—Held: a decree mizht be 
granted without requiring pltf. to file the 
usual affidavit—TuHer Commpra (1923), 130 
L. T. 512; 16 Asp. M. L. C. 288. ; 

1542. Add. Annotation :—Mentd. Brierley v. 
Brierley & Williams (1918), 34 T. L. R. 458. 


1544. Add. Annotations :—As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. Mentd. The Kronprinz Olav, 
[1921] P. 52; The Coaster (1922), 91 L. J. P. 








1546. Add. Annotation :—Mentd. Weld-Blundel] 


v. Stephens, [1920] A. C. 956. 


1547. Add. Annotation :—As to (2) Refd. Mersey 
eee Harbour Board v. Hay, [1923} 


1548. Add. Annotations :—As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. Generally, 
Mentd. The Kronprinz Olav, [1921] P. 52. 


1548a. ———.]—Pltf. in an action of 
limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a foreign ct.—THE 
COASTER (1922), 91 L. J. P. 145; 127 L. T. 
153; 38 T. L. R. 611; 16 Asp. M. L. C. 560. 


1551a, ——— Unascertained lMability — Right of 
plaintiffs in limitation suit to claim against 
fund.}—-In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admity. Ct. The action was heard in May, 
1918, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 








¢ SUPPLEMENT. 


the owners of = Cary a 
rsons cl to have rece dani’. 
se Season of the collision. This action wa. 
heard in Feb. 1920, when a decree was pro 
nounced limiting the lability of the owner, 
of the O. to per ton on the registered 
tonnage of the O. calculated in accordance 
with M. 8S. Act, 1894 (c. 60). The decrec 
provided that all claims were to be brought 
in within three months & that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed :-—Held: (1) pltfs had 
no absolute right under the limitation sects. 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained; (2) 
limitation proceedings do not contemplate 
claims by plitfs., & the owners of the O. could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in peompily & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund.—THE KRonpRINZ 
OLAV, [1921] P. 52; 90 L. J. P. 398; 125 


L. T. 684; 15 Asp. M. L. C. 312, C. A. 
aunocaien agen to (3) Consd. The Coaster (1922), 91 


1553a. tere usual rule by which the 

successful pltfs. in a linitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in Limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover their costs of giving bail in excess 
of the amount of their statutory liability.— 
CHARLOTTE (OWNERS) v. THEORY (LATE) 
Searle THE CHARLOTTE (1921), 153 

a 1.00. e 


1558b. S. P. THE KATHLEEN (1925), [1927] P. 
63, n.; 69 Sol. Jo. 574. 


owners of the C. es 


t 
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Vol. I.—Admiralty. Cases 1581—1638. 


Part IV.--Appeals. 


1581. Cifations :—For ‘‘ (1878) read ‘* (1877).” 


Add. Annotation: — Mentd. Wickins  v. 
Wickins, [1918] P. 265, 


1596. For ‘‘No appeal’’ read “Right of appeal.” 
dd. Annotation :—Consd. The Royal Star 
(1927), 97 L. J. P. 49. 


1597a. Master censured but certificate not 

dealt with.|—A master, who has been cen- 

sured in respect of a casualty to his ship by 

a colonial ct. of inquiry, but has not had his 

certificate (British) cancelled or suspended, 

probably has a right of appeal under M. S. 

Act, 1894 (c. 60), s. 478, but certainly has 

the right under M. S. Act, 1906 (c. 48), s. 66, 

as being ‘a person having an interest” in 

the inquiry, who has appeared at the hearing, 

& is ‘‘ affected by the decision of the ct.”— 

~ JHE ROYAL Star, [1928] P. 48; 97 L. J. P. 

49; 188 L. T. 558; 44 T. L. R. 163; 17 

Asp. M. L. C. 417, D. C.3 subsequent pro- 
ceedings, [1928] P. 144, D. C. 


1600a. .J|—A British master holding a Board 
of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed ‘* to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.’’ The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were epecuee formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed :— 
Held: the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
restored free from suspension. — THE 
CHELSTON, [1920] P. 400; 90 L. J. P. 77; 
124 L. T. 223; 36 T. L. R. 688; 15 Asp. 
M. L. C. 158, D.C. 


1603a. ——.]|—THE THROSTLEGARTH (1899), 
cited, [1906] P. at p. 312. 

Annotation :—Consd. The Carlisle, [1906] P. 301. 

1603b, -|—-THE GRECIAN (1902), [1928] 
P. 146,n., D. C. 

1604a. Preliminary motion—As to right 
of appeal.|—The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 























PART IV. SECT. 4, SUB-SECT. 1, CANADIAN 
aa. In estimating weight of evidence— 
nesses not heurd in court below.)}-— 

Where the trial judge did not hear or 

see the witnesses, an appellate ct. is 

as competent to appreciate the facts 

& estimate the credibility of the evi- 

enbe as the ot. of first instance.— 


J.8. 


Co., Ltn 
. (1919), 19 Exch. C. R. 
116 ° 48 D. L. R. 461.—CAN. 


ab, —— Witnesses heard in court below.) 
—Where the local juc 
has seen & heard the witnesses & was 
assisted by two assessors, 
chequer Ct. of Canada, sitting as act. CAN 
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cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him :—Hfeld: (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of 4 public duty. costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appe 1, contested by 
the Board, raised a matter o1 ,‘ublic interest, 
& the master was entitled to the costs of the 
preliminary motion.—THE RoyvauL STar 
(No. 2), [1928] P. 1443; 97 L. J. P. 107; 44 
T. L. R. 408; 17 Asp. M. L. C. 417, D.C. 


1610. Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C 732. 

1618a. ——— Appeal out of time—Discretion of 
court to extend time—Objection that appeal 
out of time not taken promptly.|—Where 
an appeal from a decision confirming the 
report of the reyistrar & merchants in an 
action of damage by collision was out of 
time :— Held: asthe objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal.—THE OTro- 
KAR, [192]] W. N. 266, CLA 


Annotation:—Apld. London S.S. & Trading Corpn. v. 
Russian Vulunteer Fleet (1928), 135 L. T. 607. 


1619. Add. Annotation :—Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1620a. Advice to be in writing.]|— Where 
the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be clicited by written questions, 
so that these questions & the answers may 
be available in the Louse of JTords.— 
MELANIE (OWNERS) rr. SAN ONOFRE (OWNERS) 
(1919), 85 T LL. BR. 507; 63 Sol. Jo. 5425 
[1927] A. C. 162, n.; sulsequent proceedings, 
[1925] A C. 246, H. L. 

Annotations :-—Mertd. S.S. Artemisia v. 8.8. Douglas (192%), 
[1927] A.C. 164, 0.3; S.S. Australia v. S.S. Nautilus, [1:27] 
A.C. 115. 

1622, Add. Annotation :—Refd. Australia (Owners) 

v. Nautilus (Owners), ‘The Australia (1926), 
95 L. J. P. 146. 

1627. Add. Annotations :—Mentd. The Kingsway, 
[1918] P. 344: Admiralty Comrs. v. 8.8. 
Susquehanna, [1926] A. C. 655. 

1680. Add. Annotation :—Mentd. 
Vatis (No. 2), [1922] P. 213. 

1635. Add. Annotation :—Consd. fe Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 'T. L. R. 57. 

1688. Add. Annotations :—Mentd. The Clan 
Sutherland, [1918] P. 332; The Kenora, 
(1921) P 90. 








The Joannis 


of appeal, should not interfere with the 
decision of the Judge of first Instance 
as regards pure questions of fact, 
unleas It ix firmly af the opinion that 
asueh Aeoision Is clearly errancous.—— 
FRASER v. 3.8. AvTEC (1920), 20 Exch. 
CR 39: 48D. L. R440: (1921), 
the Ex- 20 Exch. O. R. 450; 63 D. L. R. 543.— 


. vu. THE 


in Adinity. 


1640. Add. Annotation :—Refd. Hontestroom 
(Owners) v Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642. Add. Annotation :~Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 85 L. J. P. 158. 

1642a. .|—Observations of Lorp Sum- 

on the practice of the Ct. of Appeal 
in reviewing decisions of the Admity. Ct. 
depending on the credibility of witnesses.— 
8.8. HONTESTROOM v. 8.8. SAGAPORACK, S.S. 
HONTEsTROOM v. S.S. DURHAM CASTLE, 
1927] A.C. 37: 95 L. J. P. 153; 136 L. T. 
8; 17 Asp. M. L. CC. 123; sub nom. Tus 
SAGAPORACK, THE HONTESTROOM, 42 T. L. R. 

741, H. L. 

Annotation -—Refd. The Backworth, [1927] P. 256. 


1644a. Decision of court below not interfered with 
—-Joinder of plaintiffs convenient—& within 
rujes locally applicable—Action in rem.}— 
MARLBOROUGH HILL, SHIP v. COwAN & Sons, 
No. 541a, ante. 

1646. Add. Annotations :—Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. v. 
8.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v S.S. Susquehanna, (1926] A. C. 655. 

1648. Add. Annotations :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1649. Add. Annotation :—Consd. S.S. Hontestroom 
v. S.S. Sagaporack, S.8. Hontestroom v. 
8.8. Durham Castle, [1927] A. C. 37. 


1655a. ——— Failure to consider important matter 
——Maritime Conventions Act, 1911 (c. 57).)— 
Where a judge sitting in Admity. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
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Act, the Ct. of Appeal. if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts & had 
found that one of the vessels war more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below.— 
Tar Clara Camus (1925), 134 L. T. 50; 16 
Asp. M. L. C. 570, C. A.; revad. on other 
proud eae), 136 L. T.291;3 17 Asp. M. LC. 
171, H. L. 

1686. Add. Annotation :—Mentd. Bradley v. New- 
som, (1919) A. C. 16. 

1674, Add. Annotationa:—Mentd. The Clan 
Sutherland, {1918} P. 332; The Kenora, 
[1921] P. 90. 

ord Annotation :—Retfd. The Modica, [1926] 

ss e 7 é 


1691. Add. Annotation :—As to (1) Refd. The 
Modica, [1926] P. 72. 
1694. Citations :—~For “P. D. 218” read ‘8 
P. D. 218." 
ae Annotation :—Refd. The Modica, [1926] 
. 72. 


1695a. —— ———— ———- ——.]—_CANTON (OWNERS) 
v. RHESUS (OWNERS), [1928] W. N. 214, H. L. 

Annotation :—-Distd. The Young Sid (1928), 45 T. L. R. 138. 

1696a. ——— -———- ——- ——_.]—_In a county ct. 
action for damage by collision the judge 
pronounced pltfs.’ verse] two-thirds to blame 
& defts.’ vessel one-third to blame. FPltfs. 
appealed, & the Div. Ct. pronounced the 
vessels equally to blame :— Weld: the matter 
of costs was in the control of the appellate 
ct., & applts., having succeeded on a sub- 
stantial ground of appeal, were entitled to the 
costs of the 71 a Youne Sip (1928), 
45 T. L. BR. 138, D.C. 

1708. Add. Annotution :—Apld. The Young Sid 
(1928), 45 T. L. R. 138. 


Part V. Jurisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Citation :—14 Asp. M. L. C. 21. 


1717. Add. Citations :—sub nom. Re PERFECT v. 
PoynTEn, R. v. Essex County Court JuDGE, 
53 L. J Q. B. 423; sub nom. R.v. ABpy, 32 
W. R. 754. 


1719. Add. Annotation :—Mentd. Leopold Walford 
(london) v. Les Afireteurs eunis Soc. 
Anon., [1918] 2 K. B. 498. 


1722. Add. Annotation :—Apid. The Norfolk Coast 
(1922), 153 L. T. Jo. 450. 


1723a. -]—A collision took place in the 
Thames between the dumb barge H. & the 
steamer C. Proceedings were conimenced by 
the owners of HW. in the High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pitis.’ costs on the High Ct. scale, on the 








PART IV. SECT. 4, SUB-SECT. 3.—A. 
16608.-——- ss ——— 


a ————, +The ve 
amount of salvage reward is in the ) 


discretion of the ct.. &, tnless the pros 
is excessl an appellate tribuna 
ought not to interfere.—SHie SENECA 


ground that the matter was within the 
Admity. jurisdiction of the county ct., where 
the action sbould have been commenced :-— 
Held: pitfs. were warranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costa taxed on the High Qt. 
scale.—THE NorFoLtK Coast (1922), 153 
L. T. Jo. 460. 


1729. Add. Annotation :—Mentd. Mancomunidad 


Del Vapor Frumiz v. Royal Exchange 
Assce., [1927] 1 K. B. 567. 
1782. Add. Annotation:—Apld. The Norfolk 


Coast (1922), 163 L. T. Jo. 450. 


1740. Add. Annotation :—Mentd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1026), 05 L. J. P. 153. 


1745. Add. Annotation :—Mentd. Hontestroom 


vo. MACDONALD, [1923] Exch. 6, R. 
HAR, affp., {1993} Exch. ©. R. 13,—~ 
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(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 


(1926), 95 L. J. P. 158. 


1750. Add. Annotation :—-Refd. The British Trade, 


[1924] P. 104. 


1751. Add. Annotation :—As to (2) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

1762. Add. Annotation :—Refd. The Ambatielos; 
The Cephalonia, [1923] P. 68. 

1766. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 


95 L. J. P. 145. 


1769. Add. Annotation :—Generally; Mentd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 


1798. Add. Annotation :—Mentd. The Tervuaete, 


[1922] P. 259. 


1794. Add. Citation :-—18 Moo. P. C. C. 182; 15 


. KR. 50. 


Add. Annotation:—Refid. The Yuri Maru, 
The Woron [1927] A. C. 906. 


That of High Court before 1890.)— 
(1) The effect of Colonial Cts. of Admity. Act, 
1890 (c. 27), s. 2 (2), is to limit the jurisdiction 
of colonial cts. of admity. established under 





1794a. 


PART V. SECT. 5. 


a i. Plea of forum non con- 
veniens. }—Circumstances in which plea 
sustained.—La SoOci.T&é DU GaZ DE 
Paris v. La Socikrk ANONYME DE 
NAVIGATION ‘‘ LES ARMATEURS FRAN- 
gaits,” (1926) 8. C. (HB. L.) 13.—SCOT. 


PART V. SECT. 7, SUB-SECT. 1. 


oi. Necessarirs.}—A claim for 
necessaries can be enforced in a colonial 
adiniralty ct. by a suit in rem.—THE 
HEIwaA Marv v. Birp & Co. (1923), 
I. L. R. } Ran. 78.—IND. 


PART V. SECT. 7, SUB-SECT. 2, 


0 (p. 253) i. .}—Although 
the Exch. Ct. of Canada on its Admlty. 
side sits in Canada, it administerre the 
maritime law of England in Jike manner 
as if the cause of action were being tried 
& disposed of in the English Ct. of 
Admity.—ROBILLARD wv. THE ST. 
Roce & CHARLAND (1921), 62 D. L. R. 
145; 21 Exch. OC. R. 132.—CAN 


c (p. 253) ti. Necessaries— 
Ship not “ under arrest."*}— Where a ship 
is not under arrest & its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no jurisdiction over an action for 
repaira or necessaries supplied to the 
ship.—STACK v. THE BARGE LEOPOLD 
(1919), 18 Exch. C. R. 325.—CAN. 


f£(p. 253)i. ‘ 

Subject to the exceptions mentioned in 
Canada Shipping Act, 1806 (c. 113), 8. 
191, in an action for seaman’s wages 
earned on a ship registered in Cauada, 
where the amount of recovery is less, 
although the amount sued on is more 
than $200, the Exch. Ct. in Admlty. is 
without jurisdiction.—KOvuaME ov. 8.8. 
MAFLECOURT (1921), 21 Exch. C. R. 
226.—O0AN. 


























so, ——— —— Stevedores’ claims. }— 
Pitfs., stevedores, entered into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vesse], & thereupon the ship was 
arrested on @ Claim for dam arising 
out of breach of the contract :—Held: 
(1) the admlty. jurisdiction of the ot. 
was no greater than the adimity. 
urisdiction of the High Ct. of Eng- 
and; (2) upon the facta the ct. had 
no junsdiction to entertain the action. 
—WOLFR v._8.S. OLEARPOOL (1920), 


Vol. I1.— Admiralty. 


the Act to the admity. jurisdiction of the 

High Ct. of England as it e 

passing of the 

admity. t hechcerarey of the = Ct. by Jud. 
tion) 9). 


(Consoli 


Cases 1745—1811a. 


xisted at the 
ct; the extension of the 


Act, 1925 (c. 8. 22, does 


not apply to colonial cts. of admity. 

(2) The Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty.—THE 
Yuri Marv, THE WoroN, [1927] A. O. 906; 
48 T. L. R 698; 
SocretTa, ETc. v. 8.S. YurRI MARv, CANADIAN 
AMERICAN SHIPPING Co. v. 8.S. WORAN, 96 
L. J. P. C. 187; 137 L. T. 7473 71 Sol. Jo. 
649; 17 Asp. M. L. C. 822, P. CO. 

1795. dd. Annotation :—Refd. The Yuri Maru, 
The Woron, [1927] A... 906. . 
1796. Add. Annotation :—Generally, Mentd. The 

British Trade, [1924] P. 104. 
‘ 1799a. ——.]—THE Vrouw DorotTHea (1754), 


sub nom. SNIA VISCOSA 


cited 2 Ch. Rob. at p. 246; 165 E. KH. at p. 


304. 


WoORON, 


aa -. The Exch. Ct. of 
Canada has jurisdiction over stevedores 
claims.—J. P. FERNS v THE INGELBY, 


[1923] Exch. C. R. 208.—CAN. 


——— —--— Maritime lien—Created by 
foreign law.}—See Nos. 348 i-ili, ante. 


sf. ——- ——— Appellate jurisdiction— 
Necessity for leave to appeal—Znter- 
lncutory judgmeni.}—-The Exch. Ct., 
sitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without leave having previously been 
obtained from either the local judge in 
admity. or from the Judge of the 
Exch. Ct.—JonuNnson & MACKAY ov. 
8.8. CHaRLES S. NEFF (No. 1) (1918), 
17 Exch. C. R. 155.—OAN. 


SB. S. P. Re 251 Bars or Smver & 
Sta INSURANCE ©0o. v. CANADIAN 
SALVAGE ASSOCN. (1915), 15 Exch. 
C. R. 367.— CAN. 


6 Ce ee ee ee —_———, -— 
(1) Where by statute an appeal is 
given to the Exch. Ct. of Canada from 
an interlocutory Judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct. has no jurisdiction to hear the 
appeal. 


*(2) The judgment of a local judge 
of admity. confirming a taxation by 
the district registrar of the marshal's 
bill for services, ete., relating to the 
care of the ship whilst in his custody 
{a an interlocuto judgment.—Mc- 
CULLOUGH v. THE SAMUEL MARSBALL, 
ELIASOPH ©. STEEL Co. OF CAN. 
(QUE.) (1922), 68 D. L. R. 729; 21 

xch. O. R. $51.—CAN. 








al. —— Appeal as to coasts.) 
—Semble: appeals involving merely a 
question of costs should sot be enter- 
ed, more particularly when the 

ap eal is from the decision of the trial 
ju confirming the findings of the 
tax. master, or when the matter is 
only one of A gag pd involving the 
exercise of discretion.——-MCCUL- 
LOUGH v. THE SAMUEL MARSHALL, 


EviasoPpH wv. STREL Co. OF CAN. 
(QurE..) poss), 68 D. L. BR. 729; 21 
xoh. oC. R, 1. e 
5 fees No gurtsdiction to 
hear appeal from Commissioner’s Court 
35 


1811a. ——— Action in rem for damages for breach 
of charterparty.|—THE YuRI Marv, 
o. 1794a, ante. 


THE 


under Canada Shipping Act.}—R. v. 
PERREAULT (1922), 66 D. L. R. 671; 
21 Exoh. C. R. 355.-—-CAN. 








Transfer of action from one 
admiralty district to another.}—See 
cases ti, W i, post, 


sn. - Exercise of jurtsdiction~-Ap- 
polite urisdiction—Questions of fact, }— 

here the local judge In admity. has 
seen & heard the tnerses & was 
assisted by two assessors, the Exch. 
Ct. of Canada, sitting as a ct. of appeal, 
shon!d not interfere with the decision 
of the judge of first instance as regards 
pure questions of fact, unless it is 
firmly of opinion that such decision is 
erroneous.-—FRASER  v. ‘ AZTEO 
(1920), 20 Exch C. R. 39; 66D. L. BR. 
440; (1921), 20 Exch. CG. R. 450; 
63 D. L. R. 543.—CAN. 


sp. Dismissal of ap- 
peal for want of prosecution. }—There is 
no dietinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal! of a case on 
appeal for want of prosecution, & 
the dism:ssal of one at first instance.— 
McCuLLOUGH v. THE SAMUEL MAR- 
SHALL, EKLIASOPH v. STERL Co. OF 
Can (QvuE.) (1922), 70 D. L. R. 16; 
21 Exch. C. R. 426.—CAN. 


st. —— Application for 
retention of bail bond in court or for 
re-urrest of ship.J—Application dis- 
misscd.—HKMPIRE STEVEDORING Co., 
Lrp. v. THE EMPRESS OF JAPAN, [1927] 
2 D. L. R. 985 ; 38 B. Cc. Rt. 438.—CAN. 


ti. ———- Transfer of action— 
Convenience.}--(1) It is in the discre- 
tion of the ct. to order the removal! of 
a suit from one district to another 
mee) The acter Laine factor in t 
e determ actor in grant- 
ing such an order is that of general 
convenience to the parties.— JOHNSON 
vw. THE CHARLES S. NEerr (1918), 21 
Exch. C. BR. 171.-—CAN. 








oo ey 














wi, ——~-——-—- ——. }—-On the ground 
of comity, the Exch. Ct. will not 
entertain an application for the transfer 
of » cause from one adnilty. district to 
another without the application having 
first been made before the local judge. 
—JOHNSUN & MacKay v. 8.5. CHARLES 
s. ane 2) (1918), 17 Exch. CO. R. 

mG. e 
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PART V. SECT. 7, SUB-SECT. 38. 


sw. High Court.}—The High Ct. is 
a colonial ct. of Admity. & hae juris- 
diction in an action by consignees 
agzuinst a ship. the owner of which is 
not domiciled in Australia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by the master of the 
ship.—SHARP (JOHN) & Sons, LTD. v. 
THe KATHERINE MACKALL (1924), 34 
Cc; L. R, 420.—AUS. 


PART V. SECT. 7, SUB-SECT. 5. 


ri. Tort of master within 
jurredictton.}—If a tort is commitred 
within the jurisdiction of the ct. by 
the master of a ship, being a pere- 
grinus, against a member of his crew, 
also a Pe corns the ct. has juria- 
diction arrest the tort feasor or hia 
egies & to try an action based upon 
he tort; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship.— 
NoLan v. S.S. RusskeL HAVERSIDE, 
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[1921] C. P. Dd. 136.—S. AF. 





sz. Action inrem—Necessaries—- 
What law tags k-In 38 olaim 
in rem againrt the procteds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
sarics in priority to prior mtgees. 
of the vessel the law to be applied 
is English admlty. law & not Roman- 
Dutch Law.—Crooks & Co. v. AGRI- 
CULTURAL CO-OPERATIVE UNION, LTD., 


oO 


8. 


14, 
15. 


16. 


37. 


40. 


53. 


68. 


person called the agent has authorit 
expressed or implied to act on behalf 
of the other c 
consents so to act.—SMITLE v. 
TARD (1919), 21 W. A. L. R. 19.—AUS. 
21. 
stances despite the designation of deft. 
as agent by pltf., the real relationship 
between the parties war that of pur- 
Chaser & 
DIXxon, {1918} BE. D. L. 156.—S. AF. eas GROCERY v. 
sa. Agent distinguished from—Joint Le D. L. R. 565 ; 
adventurer.J—-The distinction between . 402; 


Vol. 1.—Cases 1—91. 


AGENCY. 
Part |—The Relation of Agency. 


Add. Annotation :—Consd. Clayton-Greene 
v. De Courville (1920), 36 T. L. R. 790. 


Add. Annotations :-—Mentd. Keen v. Mear, 
[1920] 2 Ch. 674; Jones (Holloway) v. 
Woodhouse, [19238] 2 K. B. 117; Prager wv. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
566; Tarn v. Scanlan, Neilsen, Andersen v. 
Collins, Muller (London) v. Lethem, Muller v. 
I. R. Comrs. (1927), 44 T. L. R. 53. 


Add. Annotations : — Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. © 7773; Joachimson v. Swiss Bank 
Corpn., [1921] 8 K. B. 110. 

Add. Annotations :-—-Mentd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C 636; Dominion Coal 
ee v. Maskinonge S.S. Co., [1922] 2 K. B. 
Add. Annotation :—Mentd. Boynton °»v. 
Richardson (1924), 69 Sol. Jo. 107. 

Add. Annotation :—Refd. Wisbech R. C. vw. 
Ward, [1927] 2 K. B. 556. 

Add. Annotations :—Consd. Wisbech R. D. C. 
v. Ward (1927),91 J.P. 200. Retd. Brightman 
v. Tate, [1919] 1 K. B. 463; Boynton v. 
Richardson (1924). 69 Sol. Jo. 107; Wisbech 
R. C. v. Ward, [1928] 2 K. B. 1. 


17. 


19. 


21. 


23. 


28. 


29. 


31. 


35. 


Add. Annoiations :—Mentd. Folkes v. King, 
[19238] 1 K. B. 282; Lowther v. Harris, 
[1927] 1 K. B. 393. 


Add. Annotations :—As to (2) Refd. A.-G. v. 
De Keyser’s Royal Hotel, [1920] A. C. 508. 
Generally, Mentd. Oakley v. Wilson, [1927] 
2K.B 279. 

Add Citation:—8 T.L.R (94. 

Add. Annotations :—R€@id. ‘Taylor v. Davies, 
[1920] A. C. 686. Mentd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


Annotation :—Mentd. Williams v. Page (No. 
4) (1859), 28 Beav. 148. 


Add. Annotations :—Retd. Simeonsv. Durand’s 
Trustee, [1928] 2 K. B. 66. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 


Add. Annotations :—Consd. Simeons  v. 
Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Re Kaufman Segal & Domb, Ez p. The 
Trustee, [1923] 2 Ch. 89. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 


Add. Annotations :—Mentd. 
Marsh, [1921] 2 K. B. 640; 
Price (1923), 92 L. J. K. B. 871. 

Add. Annotation :--Mentd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 


Robinson iv. 
Bradford v. 


Part Il- Competency of Parties——-Acts which can be 
done by an Agent. 


Add. Annotation :-—Refd. Dodd v. Amalga- 
ee Marine Workers’ Union, [1924] 1 Ch. 
116. 


Add. Annotation :—Refd. Dodd v. Amalga- 
aria Marine Workers’ Union, [1924] 1 Ch. 
116. 


Add. Annotation :—Mentd. L. & N. B. Ry. v. 

Easington Union Assmt. Com. & Easington- 

ee yee Parish Council (1925), 95 L. J. 
e e a. 


Add. Annotations :—Generally, Retd. Re Ellis, 
[1925] 1 Ch. 564; Huddersfield Fine Wor- 
steds v. Todd (1924), 42 T. L. R. 52. Mentd. 
Re Lee, E'x p. Grunwaldt (1919), 89 L. J. K. B. 


PART I. 


.}-The relation of on ordinary 


Lee eemeaied) 





led the principal, & 
SLAT- 








ai. 


j-—Held: in the circum- 





them at a ce 


seller.—BRIDGEFORD _  ¥. 
REX 


19 Sask. L. k 


69. 
87. 
88. 
90. 
91. 


the position of a jolnt adventurer & 

a it. Mipal with the naderuadine that 

] ‘ th cipal w e understanding tha 

DED ope) Agent ony alsee Wien ite he is to be remunerated for his rer- 

vices, pointed out.—SuTTron v. FORST 
(1924), 55 oO. L. R. 281.—CAN. 


.}—Where a consignee 
of goods for sale Is authorised to sell 
n minimuin price & 
told that whatever amount he obtains 
above that price will be his commission, 
the relationship between consignor & 
consignee is that of principal & 
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864; Re Bankruptcy Notice, [1924] 2 Ch. 
76. 


For “Dramatic Copyright Act, 1888,’’ read 
‘* Dramatic Copyright Act, 1833.”’ 

Add. Annotation :—Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. ; 

Add. Annotation :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. . 


Add. Annotation :—Mentd. Veasey v. Beard- 
sley (1924), 23 L. G. R. 118. 


Add. Annotations :—Refd. Wigg v. A.-G. of 
the Irish Free State (1927), 96 L. J. P. ©. 88. 
Mentd. Cayzer, Irvine v. Board of Trade (1925), 
95 L. J. K. B. 184; Re Mason (1928), 97 
L. J. Ch. 321. 


26 iv. ; IRR wv. VAN 
AALST (Alta.) (1914), 28 W. L. R. 876. 
—CAN, 

27 »:ii. .}~Defts. gave to 

itf. a written order to ship goous from 

ngland on account of defts., & pitf, 
ordered goods from a manufacturer 
in [England to be shipped in per- 
formance of this order:—Held: the 
relationship between the parties wa4 
that of erecting & agent, not of 
vendor purchaser.—-BULTKRA  v. 
Roopk, [1922] N. Z L.R 549,.-—-N.Z. 


rene —_——, ]— 








ent. 





Hiees & EN, 27 xiii. ———, J—Pissk v. TAS 
{1925]2 W. W. MANIAN, RTO. (1919), 15 Tas. L. R. 67 
ry 492.—CAN. —-A US. 


Cases 105—-164a. 


127a. 


108 i. Broker.}—A broker is an agent 
of a special kind. A broker who 
approaches a buycr or seller acts in the 
first instance as agent of the 
who employs him, but directly the 


ENGLISH AND Emepree Digest SurprLeMeENy. 


Part IIl_—Classes of Agents. 


105. Add. erica se :—Mentd. Collins ». Hopkins, 


(1923] 2 K. B, 617. 


-.|-—Pitis. bought from the first defts. 
& quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
eredere agents, sold the seed to plitfs. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 


goods. In an action for damages :—Held: 
as the second defts. were not in fact the 
agente of pitfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words aera them del credere agents of 
either p alte in particular, did not make 
them agents of plitfs., the action failed 
as against the second defts.— NOUVELLES 
HUImERIES ANVERSOISES S:. A. v, MANN 
(H. ©.) & Oo. (1924), 40 T. L. R. 804. 


Part IV.-—Formation and Evidence of the Contract of 


Agency. 


148. Add. Annotation :—Generally, Mentd. Ariadne 


S.S. Co. v. McKelvie, [1922] 1 K. B. 518. 


156. Add. Annotation :—Refd. Thirkell v. Cambi, 


{1919} 2 K. B. 590. 


157. Add. Annotations :—Apld. Grindell v. Bass, 


[1920] 2 Ch. 487. 
[1919] 2 K. B. 590. 
[1919] 1 Oh. 378. 


Refd. Thirkell v. Cambi, 
Mentd. North v. Loomes, 


1642. Counsel — Signing pleadings.}]-—- B., the 


owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 


effected the 


PART III. aoeountalie 


149 Vv. 





erson 


ement cannot be held 
NTON ©. STED- 
MAN, {[1925] 1 W. W. R. 642.—CAN. 
uctioneers &: Com- 
1922, 8. 93—— 
contract. }-So long 


or.-- HANTO 


Autti 
mission Agents’ Aet, 
Sufficiency of agency 


in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel] pleaded the contract with 
KE. in terms that made the pleading a valid 
memorandum within the statute. G, added 
BK. as a deft. to the action; & E., by a 
counterclaim, claimed specific performance 
of his agreement :—Held: counsel was the 
duly authorised agent of B. to sign the 


an accountant, told deft. that he could 
introduce a pro bable purchaser, 

would do so Jf deft. would pay pltd. 
half the commission payable by the 
owner of the property to deft. in the 
event of a sale being effected. Deft. 


other party is aware of the fact that 
he is a broker, he becomes the agent 
of both get not with d plenary 
power to bind both parties as he 
chooses, but to communicate between 
thein until they are —J ACOBS 
LEVITATZ & BRAUDE 0. SS nar aa 
oa MILLA, [1921] 0. P. D. 38.— 


spr IV. SECT. 2, SUB-SECT. 1. 


Statute of Alberta, 
1906° ra 97). }~-It is merely the terms 
of the ageucy agreement tata they 
may be meagre or d detailed that must 
be in writing under the above Act. 
The price & the other terms of the pro- 
osed sala may or may not be men- 
ioned. If they are, the circum- 
stances, an easential part of the 
agency agreement they ought to be in 
writing. But it is a question of 
interpretation, even since the statute, 
whet lh the terms mentioned as those 
pie the p sale are intended Coney 
on which the agent ma 

a a, Das or are intended to bind the 
agent strictly to a sale on the named 
terms before be can claim his ge 

mission.—KING v. SOHON, 11-—GAN, 
W.W. R. 892; 44D.L. R.1 


149 iv. ee 
mission Act, R.S.A., 1922 (e. 789), 
a. 2.}--The fact that a written instru- 
ment evidencing an agreement for the 
sale of land aoe not contain all the 
terms of the agreement does not pre- 
vent it reat sufficient to satisfy the 
proviso to the aONe, sect., {f it Is one 
which the ae will order to be rectified 
to Include the terms agreed on but 
omitted by nfutual mistake, & which 
when eo rectified will be enforceable b 
the subject to suc 
legal equitable defences a le 
to sither a them as the agent who 











the pelationcnip of principal & agent 

ee arnt of the transaction is evi- 
eae in writing, the mischief aimed 
at by the above sect. has been dul 
met & the requirements of the sect, 
satisfied, & the other terms of the 
agency “contract may be effectively 
made & effectively varied verbally.— 
CANNIFFE v. Howtkg, (1925) S. R. Q. 
121; 19 Q. J. P. 57.—AUS. 


149 vi. .]~—~So long as 
the relation of . princt pai & agent in 
respect of the transac pee in question 
has been evidenced writing, the 
requirements of the above sect. have 
been complied with, & any document 
signed by vrs at apy time before 
action brought, which evidences the 
essential fact, the existence of the 
relationship in respect eat he trans- 
action in question, is cient to 
comply with the Acta It ti is sufficient 
if the writing manif & present in- 
tention of engaging or eppenune the 
agent in respect of o transaction by 
any suitable words, whether contained 
in one document signed by deft., or in 
several documents, sufficiently ’inter- 
connected by internal reference, either 
direct or inferential, one or more of 
which are signed ih ‘deft., pe at pei 
such intention on ple part 

t. phair [1836 a Q. 1293 se) 
Q. J. P. 47. 


149 vil. ——-,}-—ROACH ©, 
so” 8. R. Q.24; 20Q0.J.P. 


Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 plage xivl, poat. 

i.—_—_~ oy Sg Act, 1912—- 
W. appitoable.1 Bett t. intimated to 
pitt. tha instructed to 


sell a property by private sale. Pitt,, 


38° 








agreed, & on the ery eed pitt. intro- 
duced B. to deft. with whom a sale 
was arranged. Pitf. in his evidence 
stated that he was not a lund agent, & 
for the preceding five years had had 
no transactions for the sale of land 
except the one in question :—Held : 
the arrangement between the parties 
Was not one of a series nor the com- 
mencement afa series of transactions, 
but a solitary transaction, & pitf. was 
not a land agent within the above 
Act.—-CooKF vo. WALLAOR (1914), 33 
N. Z. L. R. 1054.—N.Z. 


ren eneeammcael 





gi. —— .}—Land Agents 
Act, 1912, s. ae epee only to persong 
carrying On land eqenoy as a business, 
& does not extend to casual agen 
heherpabs the scope of the agent's 
usiness,——CLIFT o. JOHNSTONE, 
oe Z. LB R. 35 ——-N.Z. 
f.+—-The effect 
oe bend Agents ee, a. 13, ie not 
to make the contract of agenoy {1 
by reason of the want of written autho- 
rity, but merely to prevent the — 
from recovering his commission 
action.—GLascow v. Hoop, eae) 
N. Z. L. R. eae te 


g iv. of appoint- 
oad. }~An appointment of a land 
agent under s, 13 of the above Act 
must be signed by the principal him- 
self & is eenct sufficient if signed by an 
agent his ait, BUCHANAN 0. 
BAMaON, {19232} N. Z 








'e L. R. $68,-—~ 


i aad 


Porm ° f apeviniment—N t be in 
LIVER e Dioiseon, {1927 
N. hee R. 411.—N.Z. ° 
Necersity for 00g i Fe to poy c &o 
mission for services reference to ° 


aale o on. 
1664 Fear a ee Po apa 2 


weeame ¢ & to plead the contract with E., & 
altho the signing of a memorandum within 
Stat. udsa was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismissed.—GRINDELL v. Bass, 
[1920] 2 Ch. 487; 89 L. J. Ch. 5691; 124 
L. T. 211; Set L. R. 867. 


Anpotation — Consd. Farr, Smith v. Messers (1927), 44 


165. Add. Annotations :-—Consd. Keen v. Mear, 
[1920]2 Ch. 574. Distd, Lewcock v. Bromley 
(1920), 127 L. T. 116. 


Add. Annotation :—Refd. 
(1926), 95 L. J. K. B. 9485. 


Add. Annotation :—-Mentd. Clayton-Greene 
v. De Courville (1920), 36 T. L. R. 790. 


Add. Annotations :—As to (1) Refd. Falcon 
v. Famous Players Film Co. (1925), 42 T. L. R. 
91. Generally, Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 782. 


Add. Citation :—21 J.P. 4. 

Add. Annotations ;—Aa to (1) Consd. ‘Kemp v. 
Elisha, [1918] 1 K. B. 228. Ae to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 


Add. Annotation :—Generally, Mentd. Cohen 
v. Rothfield, [1919] 1 K. B. 410. 


ag Annotations :—Aar to (1) Consd. Perform- 

Right Soc. v. Ciryl Theatrical Syndicate, 
ft 24] 1 K. B. 1. Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 


Add. Annotations :—Distd. Keeling v. Pearl 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
v. Union Aaasce. Soc. (1923). 39 T. L. R. 424. 
Folld. Newsholme v. Road Transport & 
General Insce. (1928), 45 T. L. R. 123. 


203. Add. Annotations ;:—Consd. Brooke v. Bool, 
[1923] 2 K. B. 578. Refd. Pratt v. Patrick, 

-  — (Jor4} 1 K. B. 488. 

210. Add. Annotation :—Mentd. Yorke v. York- 
shire Insce., [1918] 1 K. B. 662. 


166. Cohen v. Roche 
171. 


182. 


189, 


190. 


192. 


196. 


Srcr. 4.—-AGENCY OF NECESSITY (Vol. I., p. 298). 


For ‘‘ See Husspann & Wire; Surppine & 
‘NAVIGATION,’ substitute as follows :— 





Vol. L—-Agency. Cases 164a—215¢. 


215a. Extent of doctrine.|—-An agency of neces- 
sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for 4& 
buyer of goods on behalf of a principal: abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1915 & 1916 to be forwarded tou hi» principal 
in Roumania as the prin: yal uight direct, 
& in consequence off tm occupation of 
Roumania by the Germaris in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority i— 
Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had -steadily increased in value, & (b) the 
agent had not acted bond fide in selling the 
skins.— PRAGER wv. BLATSPIEL, STAMP & 
Hracock, Lrp., [1924] 1 K. B. 566; 93 
L. J. K. B. 410; 130 L. T. 672; 40 T. L. R. 
287; 68 Sol. Jo. 460. 


Annotation :—Consd. Jebara v. Ottoman Bank, [1927] 2 K. B. 


See, alao, original volume, p. 319, No. 390. 


Repayment to agent of series ]— 
PONTYPRIDD UNION v. Drew, [1927] 1 K. B. 
214; 95 L. J. K. B. 1030; 136 L. T. BS 90 
J.P. 169; 42 T. L. R. 677; 70 Sol. Jo. 795 : 
24 L. G. R. 405, C. A. 


-|—-Observations by Scrutrron, L.J., 
on the limits of the doctrine.—J&BARA 


215b. 


215¢. 


OrroMAN BANK, [!:927] 2 K. B. 254; 96 
L. J. K. B. 681; 187 L. T. 101; 43 T. L. R. 
369 ; 32 Com. Cas. 228, ©. A 3 on appeal, 


sub nom. OTTOMAN BANK v. JEBARA, [1923] 
A. O. 269, H. L. 

Power to delegate in cases of supervening 
necessity.]— See original volume, pp. 390, 391, 
Nos. 939-912. 


Authority of carrier of goods—Land carrier.]— 


pores IV. SECT. 3, SUB-SECT. 1, with another does not necesaa coesnarily ency may be proved he ae ue 
——,}—The onua of eatab- make one the agent for the other MusSsON ¥. a 1926] 1 D. L. 
lishing ‘the as authority af oP erent fe eps v. oP on ie . I.) y (1908), 966; 58 ie _R. ao bANS 
BRON Ue Pezec sno peeks to Orne ene Ee Anoienaan v. CAMERON 
INR OF GaNapa, (1920) LW Wek, ATT. nears A has. entered adn, 6 6 ot 285.— CAN. 
629: 49 D. L. R. Pets - 80 Man. L. R. Into a contract to purchase land ft Is es ia v. TAYLOR 
46.—CAN, : open to B. to show by parol evidence (atta, “Goi, 18 “3 ww. . BR. 662: 1 
176 Claim to goods of princi that A. did so as his agent & to ask for 
ala nsseasion of third part ig ile & declaration of that agencry.— qiii. —— Seno N LUMBER Co. ae 
Tay other than the owteriakes VASRLENAR v. VABELENAR, [1921] 1 SAULEBERRY (Alta,) (1013 2a W. L. R 
S Gemand for fetnih ot goede tn poss, Le 880; 67D. L. R. 37516 877; 11D. L. R17; 4 W. W. R. 168. 
session of a third party, he. should Alta, wh R. 2 CAN. GAN. 


present credentials or some hither 

pers Gea to show that he ta act 

of the owner. ee v,: ro 
ali {1922] 2 . R 1276.— 
176 vi. ——.}--PLUMB vv. ld — 85 

MacDoxaLp R REGISTRRED, oe 

ates ay ieee Co.. LTD (1gu4), & 





lf :—-Held : 


Era sorean , jee 
ot be evidence of both agency 
out y, & the fact that ene man is 


name, but ase age 


177 vil. ~—.}+--Where a4 contract 
O. W. N. 365.—CAN. is entered into Sag person in his own 
tne chutence isnt ther vis no” epectal 
contract ere ix no 
or apeertion of property the 
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177 vi. -}—A husband obtained 
trom his wife authority to act on her 
prage the authority by paral evidence 
prove the authnornty by parol eviaence. 
Er, v. HENDRY, (1996) S. C. 


PART IV. SECT. 8, SUB-SECT. 2. 


sb. Person enterin into contract “* acl- 
ing on behalf of anoiher.**}-—To ray that 
aman entered into a contract “ acting 
on behalf of another "' is to allege in the 
abyence of any qualifying statement 
that he entered into it an the agent of 
that other.— LIND v. SpIcRR BROTHER / 
(AFRICA), Lrp., [1917] App. D. 147. 

AF. - 


Cases 215c—204. 


See Carnizers, Vol. VIII., pp. 26, 35, Nos. 


151, 201. 


Master of ship.]|—Sce SHIPPING & NAVIGA: 


TION. 


ENGLISH AND Empire Digest SUPPLEMENT. 
Authority of wife to pledge husband’s credit.]— 


See HUSBAND & WIFH. 
Acceptance of bill of exchange for honour of 


drawer.}]—See BILLS OF KXCHANGE, Vol. VL., 


Part V.—Authority of the Agent. 


246. Add. Annotation :—Refd. Ralli v. Compafiia 
Naviera Sota y Aznar, [1920]2 K. B. 287. 


Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1024] 1 K. B. 776. 


272. Add. Annotation :—Retd. Reckitt v. Barnett, 288. Add. Annotation :-—Refd. Reckitt v. Barnett, 


Pembroke & Slater, [1923] 2 K. B. 244. 


281. Add. Annotations :-— Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K.B.244. Refd. 


PART V. SECT. 2, SUB-SECT. 1. 

240 v. Effect of ratification clause.) 
— Where the whole object of a ratifica- 
tion eclinse is to carry ou business in 
the prineipal’s name, & the acts to 
ratified, even when excessive, are 
specifically said to be acts done in the 
rincipal’s name, the clause cannot 
e construed to change the whole 
nature of the power by making the 
attorney the universal agent of his 
rincipal—BANK OF TORONTO. v. 
AATHESON, [1927] 3 W. W. R. 10.— 
CAN. ‘ 

247i. General powers—lLimited hy 
recifal.jJ--A power of attorney onabling 
an agent to grant a lease Is not revoked 
by the return of the landlord to the 
United Kingdom, even though the 
document containing the power of 
attorney states that it is granted 
owing to the grantor being about to 
depyurt from the United Kingdom.— 
Capen v. MANDERS (1918), 53 


258 iii. .}—There is no 
power in an arent, acting under general 
power of attorney, to present an 
insolvency petition on behulf of his 
principal, unlexs the power expressly 
authorises such act.—He OSvuan (1919), 
40 N L. R 17.—S. AF. 

277 iv. .-}—Power to 
borrow money & s@cure ite repayment 
by mtge. is not to be inferred, merely 
from general powers added to an 
enumeration of svecific powers in a 
power of attorney, unless the oxercixe 
of such a power is strictly necessary 
to carry out the express purpose of 
the instrument or the acts -pecificalls 
authorised thereby.—ANDREWS v. SIN- 





























CLAIR, (1923) 2 D. L. R. 993: 2 
W.W R. 166.— CAN. 
277 v. -}—A_ bare 


power of attorney to make & indorse 
notes, cheques, etc.. does not authorise 
the attorncy to raisc loans on his 
pane al’s credit for the principal 
imself or for the attorney’s own 


accommodation or for a phi arty ; 
nor is such authority confe by a 


general power given the attoruey to do 
all “other acts & things for the pur- 
pose of carrying on any business in 
my name.” The power to borrow 
money must be conferred in express 
terms, & when this power is alleged to 
be based on a power of attorney, the 
document must be read strictly.— 
BANK OF TORONTO v. MATHESON 
(Sask.), (1927) 4 D. L. R. 328; [1927] 
3 W. W. RR. 10.—CAN 


283 ii. -}—Appit. co. 
gave to B., cuxtoms. broker. a power 
of atturney ** to transact all business 
which © applit. co. “‘ may bave with- 
the Coilector of the Port of Montreal 
or relating to the Department of the 
Cuxtoms of the said Port... rati- 
fying & confirming all that... said 
attorney & agent shall do...” 
Chequer to the order of the collecto 
of Cu-toms were given to H. on his 
requisition for the payment of duties 





orem 





on gvods imported by applt. co., 
there cheques being made by the latter 
for fixed amounts correzponding to 
the invoices. Afterwards, through 
fraudulent devices, H., ‘having sue- 
ceeded in passing entries for much 
smaller sume than the quantity of 
goods required, induced the Custorns 
House cashier to tube the cheques thus 
issued by applt. co. for a_ higher 
amount than the one apparently due, 
& cither to apply the surplus in pay- 
ment of duties owing by third parties 
or to relmuburse hitn Jn eazh :-—/leld : 
(1) it was within the scope of the powcr 
of attornev given to H by apoit. co 
that he should “ereive, in cash from 
the custom officials, balances of 
cheques delivered by him to them, after 
deducting the duties pvable in 
respect of entries made by H. on bchalf 
of applt. co. ; (2) it was not within the 
scope of the power of attorney that he 
should direct the application of 
balances of applt. co ’s cheques in 
payment of duties owing by H.'s other 
eustomers.—CANADIAN PACIFIC. RY. 
Co. v. R (1917), 55 8. C. R. 3743 37 
D L R. 719.—CAN. 

283 ili. — Power ta withdraw 
from bank.jJ—-A joint savings account 
with a bank was opened in the naines of 
pitf. & her husband. After the death of 
the husband pltf. gave ber solr. 4 power 
of attorney, by which be was authorised 
to withdraw money from banks or 
individuals & to deposit same in any 
otber bank or other place. In pur- 
suance of the oral instructions of the 
solr., & on production of the power of 
attorney & a certified copy of letters 
probate of the husband’s will, the bank 
paid over the balance of the account 
to the husband’s exors. :—Held: the 
bank had_ acted rightly.—Koss v. 
CANADIAN BANK OF COMMERCE (Alta.), 
[1927] 3 D. L. R. 1056; [1927] 3 
W. W. ht. 182.—CAN. 


' 987%. See, also, No. 287 vi., post. 


287 iv. Power to discharge. } 
—A power of attorney appointed the 
grantor's wife hie agent for the purpose 
of all dealings with his property, real 
cr personal, In Canada. In the 
specific clause granting the power to 
execute instruments in connection 
with his real property, a discharge of 
mt¢we. was not named as one of the 
instruments :—//eld : the very general 
words used in the power of attorney 
covered the right of the agent to 
execute a discharge of mtge.—He 
LAND TiITLES AcT, Re REGISTRATION 
OF A POWER OF ATTORNEY, [1918) 
2 W. W. R. 947.—CAN. 

287 .—-———- -}—The dis- 
charge of a mtge. was executed under 
a power which, after authorising the 
attorney to sell the princtpal’s landg &¢ 
give receipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper & 
sufficient acquittances & discharges for 
same :—Held; sufficient authority to 
sign the statutory certificate.—-LEn 


40 

















‘ Natal, 


Pembroke & Slater, [1928] 2 K. B. 244. 
294. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


v. Morrow (1866), 25 U. C. R. 604.— 
CAN. 


237 vi. Power to give—-To 
secure unpaid purchase-moncy J—A 
transaction whereby an agent pure 
chased land for cash on behalf of his 
principa) & subsequoutly gave a mtge. 
on the lund & a conveyance of other 
lands in satisfaction of the amonnt 
ronaining unpeid’—Held: anthon- 
rised by the acwent’s power of attorney. 
—Divsuork ov. PHILIP, [1918] 3 
W. W. R. 457.—CAN. 


287 vii. Power to invest 
on second ore) & power of 
attorney authorised the attorney ‘‘ to 
lend on mtge., charge or lien of real 
estate any money belonging to ” the 
principal :— Held; the uttorney was 
authorised by the power to Jend money 
on the security of a second mtge.— 
McCUTCHEON tv, REGISTRAR OF TITLES, 
Pr V.L. R933 48 ALL. TT. 137.— 

















sc. Proptrty—Pover to transfer to 
himself. J}—A  busband = had certain 
property put in his wife's name. He 
held a general power of attorney from 
her. Subsequently the husband, as 
his wife’s attorney. had the property 
transferred Into his own namie :-— 
Held: the wife wae entitled to have 
the transfer to her husband act avyide.— 
ELFORD v. ELFORD (1922), 69 DL. R. 
284. 64 S. CGC. R. 125: (1922) 3 
W. W. it. 339; afta. 61 D. L. KR. 403 
14 Sask. L. R. 363.—CAN., 


295 vii. Power to sign 
contraci. }—Rexsp. co. having sold land 
to appit. gave to its agent in the 
Transvaal wa general power of attorney 
couferring upon him “ full power to 
act on our behalf in all mattera & 
things that do or may affect or concern 
us in 8S. Africa.”” The power then 

roceeded in the folowing words ‘ & 
n particular but without prejudice to 
the foregoing generality °’ to give 
particular instunces of acts that the 
agent was empowered to perform :—— 
Held: under the power the agent was 
authorised to sign the written contract 
of sale.—MEASROCK v. LIQUINATOR, 
ETC., {1922} App. D. 237.—8. AF. 


sd. Trading licence— Power to ap- 
ply for. }~A., a sturekecper, by general 
power of attorney appointed H. to 
manage & trunsact his business in 
At the date of appointment 
A. was trading under a Hounce er facte 
good, but which Jater was declared 
void. H. applied for a new licence, 
but it was objected that he had no 
authority to make the application :-— 
lleld; the power of attorney was 
sufficient authority to H. for the 
purpose.— HAFFI“ZE v JACOBSON (1919), 
40 N.L R. 322.—S8. AF. 


af. Power granted by corporation to 
offi tale for time bheing—Reyiatrar en- 
titled to require proof that persune exe- 
cuting power hola office.)—Re LAND 
TiTLes ACT, ROYAL TRUST Co.'s Case, 
(1921) 3 W. W. R. 246.—OAN. 











307. 


Add. Annotation :—-Generaliy, Mentd. North 
v. Loomes, [1919] 1 Ch. 378. 


Add. Annotation :—Mentd. London Joint 
ae Bie v. Macmillan & Arthur, [1918] 


808a. Salesman—aAuthority to cancel sale.J—A 


8138. 
315. 


324. 


332a. 


salesman employed at a salary of £3 a week 
& 1} per cent. on sales effected by him is not 
authorised to cancel sales made on behalf of 
a Ce er ce enes v. WOLMAN, [1921 | 


Add. Annotation :—Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 3938. 


Add. Annotations :-—Mentd. Weigal] v. Runci- 
man (1916), 85 L. J. K. B. 1187; Manhbre 
Saccharine Co. v. Corn Products Co., [1919] 
1K. B. 198: Gould». S. E. & C. Ry., [1929] 
2 K. B. 186; Johnson v. Taylor, [1920] 
A. ©. 144; Wilson, Holgate v. Belgian Grain 
& Produce Co., [1920] 2 K. B. 1; Diamond 
Alkali Export Corpn. v. Bourgeois, [1921] 3 
K. B. 443, Weiss, Biheller & Brooks v. 
Farmer, [1923] 1 K. B. 226; Finn v. Shelton 
Iran. Steel & Coal Co (1924), 131 L. T. 213; 
West minster Bank v. Hilton (1926), 136 L. 'T. 
315 - Sassoon v. International Banking Corpn., 
[1927] A.C. 711. 


.|—Pltf. gave a power of attorney 
to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pitf.’s account at 
the bank without restriction. T. in fraud of 
pitf. drew a cheque on pitf.’s account, in favour 
of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 
purposes on the hire-purchasesystem. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque :—Held: as 
defts. knew that T.. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 

Itf. was entitled to recover.—RECcCKIIT v. 

ARNETT, PEMBROKE & SLATER, Lrp. (1928), 
45 T. L. R. 36, H. L. 


emeeeerameumonal 





Annotation :-—Refd. Llovds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J. K. B. 809. 


338. 


338a. 


Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

Authority to sign for business pur- 
poses.]—Resps. had two accounts with applt. 
bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 





Vol. I—Agency. Cases 29'7-—386. 


sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for 4 cheque in favour of the bank, a cheque, 
described as a ‘“‘ bank cheque,’’ drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exehange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
managers bank cheques payable to a name 
designated by him; these cheques he 
fraudulently appropriated :—Held: appli. 
bank was not entitled to debit the bank 
cheques against resps. The manager had 
not ituplied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give cages se .. to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailiag over written instructions.—AUSTRA- 
LIAN BANK OF COMMERCE v. PEREL, [1926] 


A. C. 737; 95 L. J. P. C. 185; 185 L. T. 
586, P. C. 
341. Add. Annotation :—Mentd. Bradford v. Price 


369. 


370. 


371. 


373. 


379. 


382. 


386. 


(1923), 92 L. J. K. B. 871. 


Add. Annotation :—Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. C. 777. 

Add. Annotations :—As to (1) Consd. Jones 
v. Waring & Gillow, [1926}] A. C. 670. Refd. 
London Joint Stock Bank v. Macmillan & 
Arthur, [1018] A. C. 777. 

Add. Annotations :—As to (1) Refd. London 
Joint Stock Bank ». Macmillan & Arthur, 
[1918] A. C. 777; Guildford Trust v. Goss 
(1927), 136 L. T. 725. 

Add. Annotation :—As to (1) Consd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777. 


Add. Annotation :—Consd. London Joint 
Stock Rank v. Macmillan & Arthur, [1918] 
A. C. 777. 

Add. Annotation :—Refd. Underwood  v. 
Liverpool Bank, Same v. Barclays Bank, 
[2921] 1 K. B. 775. 

Add. Annotations:—As to (8) Refd. Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. Generally, Refd. Lloyds Bank v. Chartered 
Bank of India, Australia & China (1928), 97 
L. J. K. B. 609. Mentd. Underwood v. Bank 
of Liverpool, Same v. Barclays Bank, [1924] 


‘1 K. B. 775. 


PART V. SECT. 3, SUB-SECT. ae 


ag. Agent obtaining transfer of property 
to principul— Authority to transfer Nae 
perty to third party,}—Appit. sold to 

. land, a portion of which he had not 
obtained transfer. Applit. instructed 
resp., an attorney, to put the matter 
through; resp. thereupon obtained 
transfer of the piece of land in question 
into appt name, & then gave trans- 
fer of the whole to D. :—Held: resp.'s 
authority was wide enough to cover 
the costs incurred by him In obteining 
transter of the piece of land into 
nets 6 Name.——STANTON v. ALLPORT, 
[1923) E. LD. L. 155.—S. AF. 


PART V. SECT. 8. SUB-SECT. 2. 


sj. Grain markel usage—Right of 
broker to close aud customer. -— RUSSELL 
v. CANADA WaT GRAIN CO., [1925] 3 
W. W. BR. 508,--OAN. 


PART Vv. SECT. 3, SURB-SECT. 4.—A, 

340 ili. Authority to draw 
cheques in principal’s name—Agen' 
drawing cheques to repay personal 
loszes. }-—Tf’ a co.’s brunch manager, 
whose powers include receiving money 
depositing it in a bank in the co'r 
nanie, & drawing cheques against such 
funds in the co.’r name for the pur- 
poses of its business but not for his 
own personal business, misappropriates 
ite funds by dra cheques in the 
co."8 name to repay his own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing. as told them 
by the person paying them, that he 
had money coming to him from the 
co. for commission &. that he was 
authorised to draw cheques for these 
comnisxsions.—LONDON GUARANTFE 
ETO., Co. v. ABRAMS & Kovsky, [1923} 


4] 





2 W. W. R. 1006.—CAN, 


PART V. SECT. 3, SUB-SECT. 5. 

379 ii. -}+—Where a 
principal cntrusts an agent with indicia 
of title & a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising a certuin sum on 
such securities, & the agent borrows 
a larger sum & pangu ene apeic: 
priates the difference, the lender bein 
in ignorance of the amount specific 
by the principal, the principal caynot 
redeem the securities w'thout payin 
the lender the amount lent. The fac 
that the transfer stater a certain sum 
as consideration does not necessarily 
impore upon the lender the duty of 
nquiring as to the limitations of the 
agent’s authoritye—MaHAaNn . MAN- 
NESS, [1918] 2 : . KR. 19]; 28 
Man. L. R. 470; 40 D. L. R. 136.— 











Cases 387—477. 


(1928), 97 L. J. K. B. 609. 


388. Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 
ee) v. Barclays Bank, [1928] 1 K. B. 


890. Add. Annotations :—Consd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566; 
Refd. Jebara v. Ottoman Bank, [1927] 2 K. B. 


254. 


407. Add. Annotation :—Generally, Mentd. Isaacs 
v. Cook (1925), 184 L. T. 286. 


426. Add. Annotations :—Consd. Keen v. Mear, 
Apld. Lewcock v. Bromley 


[1920] 2 Ch. 574. 
(1920), 127 L. T. 116. 


427. Add. Annoiation :—Refd. Thirkell v. Cambi, 


[1919] 2 K. B. 690. 


482. Add. Annotation :—Mentd. Johnstone  v. 
Pedlar,: [1921] 2 A. C. 262; Commercial & 
Estates Co. of Egypt v. Board of Trade, 


[1925] 1 K. B. 271. 


4338. Add. Annotation :—Consd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 


Ch. 559. 
484. Add. Annotation :—Refd. 


397 fi. ——~ Authority as such—Con- 
tract not completed.)-——-KERSHAW 0. 
UNITED ARTISTA (Man.), [1926] 1 
D. L. R, 738.—CAN, 


398 ii. Authority to sign con- 
traci—C'ontract perenne or payment 
of price by instulments.}—Defts signed 
& eal to an agent a document in the 
following terms :—‘‘ We hereby agree 
to sell the property for £6,700 nett, 
proviaee a sale takes place within 
ourteen days from date hereof. The 
above price to be clear of al) com- 
miseian charees.”” The agent, within 
the fourteen ied dee Rigned a contract of 
sale by which the property was sold to 
pitf. for £6,700, payable £3,000 deposit 
(£50 preliminary deposit, to be itn- 
creased to £).000 within one month), 
£3,250 within three months, & £3.450 
within six months, possession to he 

ven after the second payment 

2,240 at the end of the three months. 
There was no provirion for interest on 
the balance :—Held: the document 
signed by deft. was not an authority 
to the agent to sign a contract con- 
atining the above terms as to payment. 
—Boyp p. O'CONNOR, [19231 V. L. R. 
603.—AUS. 


398 ili. Contract containing 
penalty clause.}—Held; the existence 
of the penalty clause, which was not 
covered by the agent’s instructions, & 
was not separable from the remainder 
of the contract, justified the principal 
fin repudiating the agent’s action, & 
the contract must be set aside, ~Du 
PREEZ v. Lamp, [1927] App. D. 21.— 











qi. ——- General authortty.}—Pitt, 
contracted with doefts. to purchase & 
deliver potatoes at an reed price 

r bushel. The farmers from whom 
he potatoes were to be purchased 
required cash paymenta, & defta. 
agreed to make advances to put pitt. 
in funds for this purpose. Defta. were 
not prompt in providing funda, & pitt. 
complained of the delay which ham- 
@ ™m buying, &, in order to 
fndiioe hisn to carry ont the contract, 
efte.’ agent offered an advance of 
25 cents per bushel on the contract 


Re Bebington’s 
PART V. SECT. 3, SUB-SECT. 6.—A. | 


436. 
Ch. 559 


59. 


Refd. t 
e Ligget 464. 


465. 
467. 
468. 


Add. Annotation :—Refd. 
Tenancy, Bebington v. Wildman, [1921] 1 


Add. Annotation :-—Retfd. 
Hubbard’s Underlease, Hubbard v. Highton, 
[1928] 1 Ch. 180. 


Add. Annotations :—As to (1) Refd. Poland 
vw. Parr, [1927] 1 K. B 2386. Generally, Mentd. 
Pratt v. British Medica] Assocn., [1919] 1 
K. B. 244; 
Heacock, [1924] 1 K. B. 566. 


Add. Annotation :—Aas to (1) Refd. Savill v. 
Harben (1919), 89 L. J. K. B. 47. 


Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 883. 


Add. Annotation :—Refd. Lowther v. Harris 


EnauisH and Emepre Dicesr SupPLEMENT. 


387, Add. Annotations :—Refd. Underwood v. Bank 
of Liverpoo!, Same v. Barclay'’s Bank. [1924] 
1 K. B. 775: Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48; Lloyds Bank v. 
Chartered Bank of India, Australia & China 


penerey: Bebington v. Wildman, [1921] 1 


Re Bebington’s 


Re Knight & 


Prager v. Blatspiel, Stamp & 


(1926), 43 T. L. R. 24, 


469. 


Add. Annotations :—As to (1) Consd. Folkes 


v. King. [1923] 1 K. B. 282. Refd. Lowther 


472. 
474. 
475. 


v. Harris (1926), 43 T. L. R. 24. 
Add. Annotation :—As to (1) Refd. Lowther 
v. Harris, [1927] 1 K. B. 393. 


Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 398. " 
Add. Annotation :-—Mentd. 


The Parchim, 


[1918] A. C. 157. 


rjce for four cart loads of potatoer :— 

eld: the agent on the spot, lonking 
after defts.’ intercets, had a general 
authority sufficiently broad to cover 
the making of the contract for the 
advanced Ry te ©. DAVISON 
(1919), 52 N. S. R. 543.—CAN. 


r. This case war reversed (1916), 
22 Cc. L. R. 307. Delete the worde 
“no actual or apparent’? in the 
sentence, ‘‘ Held: . bad no actual 
or apparent authority to va the 
written contract by substitut: a 
later date for delivery. *’ 


sk. Agent agreeing to payment of com- 
pensation to purchaser if transaction not 
completed— Authority to sell.}—A claim 
by a proposed purchaser for damages 
on the ground of an agreement by the 
vendor’s agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement. 
—THOMPSON vo. LYNNE aes 1 
Ww. LW. R. 238; 66 D. L. RH. 729.—- 


sl. Salesman i epaeds| reduction in 

ice.|\—Held: principal pot bound.— 
1asON & DEAN, LTD. vo. Uvovin, 
[1925] 1 DL. RR. 3538; 57 N.S. R. 
445.—CAN. 


sm. Solicitor’s clerk gieing under- 
taking as to withdrawel of giatrar- 
General's caveat— Authority as such. }-— 
Held: the solr. was personally bound 
by the undertaking.— Hawkins 0». 
RIN. SW. B82 (i926) Argus us Le 
109.— AUS. 


PART Vv. SECT. 3, SUB-SECT. 8.--A. 


423 tv. ——— Express authority to let 
on weekly Lease gra for 
long term.}~—Pitf. was the owner of 
Sear atin let toa weékly tenant. When 
he tenant left she recommended deft. 
to pitf. as a tenant. -Pitf never saw 
deft., but pitf.’ husband aha 344 rome 
form of lvase with him, & thereafter 
collected the rent, which waa pald 
monthly, on behalf of pitt, & with ber 
authority. In an action of ejectment 
deft. alleged that piti.’s husband had 


42 


477. Add. Annotations :-—Consd. Folkes v. King; 


Gren him a lease for four years from 
ec. 1913, & that he war a tenant from 
(ear to year. Pltf. denied any know- 
edge of a lease for a term, or that she 
had given authority to her husband 
to make such a lease :——-Held: the 
fact that pitf.’e hueband had collected 
her rent war no evidence that he had 
authority to make a lease for four 
years on her behalf.— Voce vc. KERR 
(1919), 19 N. S. W. L. R. 343 


N. 8. W W. N. 19.—AUS. 


427 ii. -——— pee. to find pur- 
chaser or tenant.}—~-Deft. wrote to a 
land agent ar follows :—"‘ Re sale of 
hotel. I will take £2,500 for the free- 
hold, & stock & furviture at valuation, 
or wil! lease fo. a temn of five on 
rent £5 per week. £1,000 walk in, 
walk out.” The agent submitted the 
property to pitf., who elected to take 
a lease. The agent drew up an agree- 
ment to leave the property upon the 
terme mentioned by deft.. & sicned 
it on deft.’* behalf:——Held: deft.’s 
letter did not authorise the agent to 
bind him by a concluded contract, 
but merely amounted to an anthority 
to find 4 purchaser.—QUICK v. WINTER, 
(1920) N. ZL R. 98.—N.2. 

en. Law agent-— Authortly to collect 
renta d& manage property |.——A law agent, 
even though he ney be pees to 
collect the rents attend to the 
repairs of a property bas no general 
authority to grant Ieasxen on bebalf of 
tus emplover. ‘he exixtence of auch 
an authority murt be proved by the 
erson who requires to found upon it.—— 


ANI®H o. GILLESPIE, [1922] S. C. 656. 
—~—§COT. 
PART V. SECT. 3, SUB-SECT. 9. 


so. Bank manager consenting to addt- 
tion of bank as plainitg{—General autho- 
rily aasuch. local manager of a bank 
has anthority to give consent in writing 
for the add of pitf., If there be 
any reasonable doubt whether the 
signature to the consent ts in reality 
his signature, the order shouid be that 
the bank added as a party pitf. on 
filing the necesaary nt.—-K VecH 
vo. PEaT (1922 i 63D. LR. 40%; 15 Rank. 
L. R, at p. 826; (182 2 W. W. B. 
174: reveg. 15 Sask. L. R. $34. ’ 


{1928] 1 K. B. 282; Lowther v. Harris (1926), 
48 T. L. R. 24. 


478, Add. Annotation :—Mentd. Lowther v. Harris, 


[1927] 1 K. B. 393. 


480. Add. Annotation :—Mentd. Re Wait, [1927] 1 
Ch. 606. 


481a. ———- Person living in house of hirer of goods.] 


--STROHMENGER v. ATTENBOROUGH (1894), 
117. L. R. 7, D.C. 


482. Add. Annotation :—Generally, Mentd. Lake 
. 586. 


v. Simmons (1026), 95 L. J. K. B. 58 


488a. ——- Agent intrusted with motor car—To 


484. 
485 *% 
485a. 


487, 


488. 
492. 
495. 


sel] to specified person.]|—-HEAP v. MOTORISTS’ 
AMNvisorY AGENCY, Lrp., No. 495b, post. 
Add. Annotation :—As to (1) Refd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 


Add, Annotation :—As to (2) 
v. Harris (1926), 43 T. L. R. 24. 


Improper sale.]—PItf. was 
the owher of the A. tapestry & the L. 
tapestry, & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain £425 for 
the A, tapestry, & pltf. allowed him to take 
it away for delivery: to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft. for £250. Subsequently P., 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft. contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the propertyin them. He 
also contended that pitf. had held out P. as 
& person with erage & to sell & was estopped 
from saying that P. had no such authority 
in fact :—Held: (1) although P.’s authority 
was limited, & although he was not acting for 
any principal other than pltf., yet these facts 
did not. prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1889 was established; (2) as to the L. 
tapestry, as P. was never in possession of it 
with pltf.’s consent,. the defence under the 
Act failed, &, as pltf. had never represented 
to deft. that P. had authority to sell it, there 
was no estoppel, & pltf. was entitled to 
recover the value of the L. tapestry alone.— 
LOWTHER v. HARRIS, [1927] 1 K. B. 393; 
a L. J. KK. B.170; 1386 L. T 377; 48 T.L. R. 


Add. Annotations :—As to (1) Distd. Kempler 
v. Bravingtons (1925), 138 L. T. 680. Refd. 
Lowther v. Harris (1926), 43 T. L. R. 24. 
As to (2) Distd. Kempler v. Bravingtons 
(1925), 183 L. T. 680. 

Add. Annotation :—Refd. Lowther v. Harris 
(1926), 48 T. L. R. 24. 

Add. Annotation :—As to (1) Distd. Laurie & 
Morewood v. Dudin, [1925] 2 K. B. 883. 


Add. Annotations :—As to (1) Consd. Folkes 
v, King, [1923] 1 K. B. 282; Lake v. Simmons, 


495a. 
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{1926] 2 K. B. 51. Refd. Heap v. Motorists’ 
Advisory Agency. [19238] 1 K. B. 577; 
Lowther v. Harris (1026), 43 T. L. R. 24. 


—-—— Agent obtaining possession by trick- 
Authority to sell—At specified price.]—The 
owner of a motor car delivered it to a mer- 
cantile agent for sale. The owner stipulated 
& the agent agreed that the car should not be 
sold at less than a specified price without 
the owner’s permission. The agent intended 
from the beginning to sell the car immediately 
for the best price he could get & to use the 
proceeds for his own purposes. On the day 
on which he got the car he sold it for less 
than the specified price to a purchaser who 
bought it in good faith & without notice of 
the agent’s fraud. The agent misappro- 
priated the proceeds. The car was subse- 


Consd. Lowth 

94 = quently purchased by deft. In an action of 
detinue by the owner tne car against 
deft. :—Held: (1) deft. acquired a good 


title by virtue of 1889 Act, s. 2; (2) the 
mercantile agent had not rendered himself 
liable to be convicted of larceny by a trick. 
inasmuch as he was authori by pitf. to 
pass the property in the car to a purchaser ; 
(3) as plitf. in fact consented to the mer- 
cantile agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick.— FoLKEs v. KING, [1923] 
1 K. B. 282; 92 L. J. K. B. 125; 128 L. T. 
405; 39 T. L. R. 77; 67 Sol. Jo. 227; 28 
Com. Cas. 110; 86 J. P. Jo. 552, C. A. 


Annotations :— As to (2) Distd. Heap v. Motoriste’ Advisory 


Agency, | 
[1926] 2 


495b. 


923] 1 K. B. 577. Consd. Lake v. Simmons, 
B. 51; Lowther v. Harris, (1927] 1 K. B. 398, 
To specified person—Sale to 

third party.]—Pltf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engincers. 
In an action by pitf. against defts. for the 
return of the car or its value & damages for 
its detention :—Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pitt: never having given any real consent to 
is having or passing the property therein, 
& pltf. should succeed in the action unless 
defts. had some valid defence thereto; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pitf. to make the same, inas- 
much as N. was not a “ mercantile agent,” 
&, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, cause defts. had failed to 


1] 
K. 


ae eenanten_—. veratrine: ow 





PART V, SECT. 3, SUB-SECT. 10.— 
A. (a) vil. 
ie p. dat of aly age Do dete fi 
nary course mesa °* ‘ 
er = oer ' when acting ers oe 
sheet f cou of business 
mercantile agent,’’ ‘means when acting 


within business hours, at a proper 
lace of buriness, & in other respects 
the ordinary way tn which a mer- 
cantile agent would act, so that there 
a puis Ap: htie the pledge, : iv 
Ose any wrong is 
done, or to give him notice that the 
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disposition is one which the morcantile 


agent had no autbority to make.— 
ACME Stex. Goons Co. OF CANADA, 
LTp. v. WartsH CONSTRUCTION CO., 
Lrp., [1922] 1 W. W. R. 689; 638 
D. L. R. 629; 30 B. O. R. 539.— 


Cases 495b—627. 


satisfy the proviso to that sub-section by 
showing that they had not. at the time of the 
disposition notice that N. had not authority to 
sell the car; & defts. had no defence to the 
action. 

(8) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position ot the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary.— Hap v. Mororists’ 
Apvisory AGENCY, Lrp., [1923] 1 K. B. 
577; 92 L. J. K. B. 558; 129 L. T. 146; 389 
T. L. R. 150; 67 Sol. Jo. 800. 

Annotation :— As to (1) Consd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. 


498. Add. Annotations :—As to (1) Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. Generally. 
Mentd. Lowther v. Harris, [1927] 1 K. B. 393. 


500. Add. Annotations :—Consd. Folkes ». King, 
[1923] 1 K. B. 282. Mentd. Lowther v. 
Harris, [1927] 1 kK. B. 393. 

Agent intrusted with motor car to sell 
to specified person—-Sale to third party.J|— 
HEAP v. MOTORISTS’ ADVISORY AGENCY, 
Lrp., No. 495b, ante. 

507a. ——— Onus of proof.]—-HeEar v. Moronists’ 
ADVISORY AGENCY, Ltp., No. 495b, ante. 

510. Add. Annotation :—Generally, Mentd. Low- 
ther v. Harris, (1927] 1 K. B. 393. 

515. Add. Annotation :—Generally, Mentd. Low- 
ther v. Harris, [1927] 1 K. B. 3938. 

516. Add. Annotation :—Generally, Mentd. Low- 

, ther v. Harris, [1927] 1 K. B. 393. 

517. Add. Annotation :—Generally, Retd. Lake v. 
Simmons, [1926] 2 K. B. 61. 

520. Add. Annotations :—-As to (1) Refd. Folkes v. 
King, [1923] 1 K. B. 282. Generally, Mentd. 
Lowther v. Harris, [1927] 1 K. B. 398. 

523. Add. Annotalion :—-Gencrally, Mentd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
{1927} 1 K B. 780. 

529. Add. Annotation :—Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. 

530. Add. Annotations :-—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(192s),97 L. J. K. B. 609. Refd. Reckitt v. 
Burnett, Pembroke & Slater, [1928] 2 K. B. 


505a. 
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588. Add. Annotation :—Mentd. Lowther v. Harris,. 
[1927] 1 K. B. 393. 


582, Add. Annotation :—Reftd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 


586. Add. Annotation :—As to (1) Refd. Clayton- 
Greene v. De Courville (1920), 36 T. L. R. 790. 


590. Add. Annotation :—Refd. Coldingham Parish 
Council v. Smith, [1918] 2 K. B. 90. 


591. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


605. Add. Annotation :—Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 562. 


608a. Tenant of public-house—Not being licensee 
Holding out.J—Deft. was the licenses of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. & the gencral manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft. was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’3 name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pitfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft. was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft. by operation of law, or that 
deft. was estopped from denying such agency : 
—Held: where two people agreed that one 
should illegally & improperly occupy a 
position which could onty be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it; the tenant was 
not in fact deft.’s agent ; & as between him- 
self & pltis., deft. was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment.—MAC FISHERIES, LTD. 
v. HARRISON (1924), 93 L. J. K. B. 811; 
132 L. T. 22; 88 J. P. 154; 40 T. L. BR. 709; 
69 Sol. Jo. 89. 


244. Mentd. Lowther v. Harris, (1927)1K.B. 627. Add. Annotation :—Refd. Pennington v. Re- 


393. 


PART V. SECT. 3, SUB-SECT. 10.- 
A. (a) viii. 
st. Act of 1889—Necessity for proof of 
mula fides of purchaser.}—Where an 


PART V SECT. 3, SUB-SECT. 
573i. Agent—Authority to buy at 
discretion—Secret limitations. ]—If 
person desiring to buy grain arms his 
agent with contract forms for the 


lhiance Motor Works, [1923] 1 K. B. 127. 


11, is reasonably led to suppore that the 
branch has authority to give the order, 
a ithe co. will not be permitted to ercape 
lability for the purchase price on the 


ground that such branch office had no 


owuer of goods, who has placed them 
With o mercantile agent, anes au alleged 
purchuser thereof from the agent for 
wrongful conversion, & deft. relies 
on [the above Act] the actua] payment 
of money by deft. to the agent will not 
destroy the fact of mala fides, but the 
fact that the transaction is found aot 
to have been an ordinary sate, te. a 
Sale to one dosirous of either using 
the goods or dis erg! of them to 
advantage, can of itself have a hearing 
only on the question of good faith, 
& proof of the sa ratie t of the agent 
is not sufficient: It must be shown that 
deft. acted in bad faith, & the evi- 
dence should be such as to prove to 
the hilt the mala fides of the alleged 
sale.—-ACME STEEL Goops (Co. OF 
CaNnabDa, LTD. v WaALsit ConsTRec- 
TION Co., LTD., [1922] 1 W. W. R. 689 ; 
os p. L. R. 629; 30 B. 0. R. 639.— 


purpose & sends him out to have there 
forms executed by vendors & with 
authority to sign them on his behalf 
subject to the verbal condition that 
the agent must stipulate that the 
contracts are not to come into effect 
until his principa) has approved of the 
samples, this is a holding out that the 
agent has authority to make the con- 
tracts, the principal is bound 
Sang f though no such stipulation is 
made therein & no samples approved 
by the principal, if the vendors have 
no notice of such Umitation of the 
agent’s authority —Rreep & KwgpasT 
v. MCKENZIE Co., LTp., [1921] 3 
W. W. R. 72.—CAN. 
sa. Manager of branch office—Autho- 
rily as such.}—When aco. so conducts 
its business that a person who sells & 
delivers goods to a branch office thereof 
on an order received from such office 
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authority to buy the goods.—FAtrm 
Propucts, LIN. v. MACLROD FLOURING 
MILLS, Lirp., [1918] 3 W. W. R. 1036 ; 


I 
14 Alta. L. R. 128; 43 D. L. R. 770.— 
CAN. 


PART V. SECT. 8, SUB-SEOT. 12.—A. 

sb. Member of syndicate acting for syn- 
dicate.}—PIitf. sought to recover from 
defts., mombers of a syndicate formed 
for the purpose of exploring & testing 
certain mini propertics, the price 
of goods supplied upon the order of 
one of the defts., C., & upon his credit. 
At the time the goods were supplied, 
pltf, did not know that C. was a 
member of a syndicate or was acting 
for others :—Held: defts other than 
C. were not liable to pit’£,—MoLAUGH- 
LIN v. GENTLES (1920), 46 O. L. R. 
ate 61D. L. R. 383; 17 0. W.N. 


645a ———.]--BEALE v. Movus (1847), 10 Q. B. 
976; 5 Ry. & Can. Cas. 105; 16 L. J. Q. B. 
410; 11 Jur. 845; 116 BE. R. 370. 


eran ‘—Refd. Newton v. Belchor (1818), 6 Ry. & Can. 


646. Add. Citation :—sub nom, Re WoLVERHAMP- 
TON, CHESTER & BIRKENHEAD JUNCTION Ry. 
Co., Ha p. CoTT Le, 14 Jur. 703. 
Add. Annolation :—Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Ea p. 
Roberts (1850), 2 H. & Tw. 802. 

656. After this case insert ‘‘ See, also, COMPANIES, 
Vol. IX., p. 58, Nos. 116 et seq. 

664. After this case insert ‘‘ See, also, COMPANIES, 
Vol. IX., pp. 44, 53, Nos. 61-63, 110.” 

665. Add. Annotation :—Mentd. Nichol v. Fearby, 
Nichol v. Robinson, [1923] 1 K. B. 480. 
704a. Mess committee—Goods ordered by secre- 
tary.]—Pitf. supplied goods to the officers’ 
mess of a brigade of which deft. was at the, 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft. for the 
price, alleging that under the King’s Regula- 
tions deft. was liable or that he was liable 
as principal for the acts of the mess secretary : 
—Held:; the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft. neither gave nor 
authorised the orders, & pltf. did not give 
deft. credit, the action failed.—LASCELLES v 
RATHBUN (1919), 35 T. L. BR. 347; 63 Sol. 

Jo. 410, OC. A. 


710a. S.P. BONHAM v. MAYCOCK (1928), 138 L. T. 
736; 44 T. L. R. 387; 72 Sol. Jo. 254. 

711. Add. Annotation :—Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

712. Add. Annotation :—Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add. Annotation :—Consd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

.|—Authority to an agent. to sell 

goods does not of necessity imply authority 

to receive payment of the price.—BuTWIcK 

v. GRANT, [1924] 2 K. B. 483; 93 L. J. K. B. 

972; 131 L. T. 476, D. C. 


71424. 








718. 
738. 
740. 
741. 


744. 


T47 eo 


747a. 


750. 
751. 
752. 
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Add, Annotation :—Apld. Bonham wv. May- 
cock (1928), 138 L. T. 736. 

Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

Add. Annolation :-—Refd. Bonham v. 
cock (1928), 138 L. T. 736. 

Add. Annotation :—-Refd. Bonham v. 
cock (1928), 188 L. T. 736. 


Add. Annotations :—Apld. Bradford wv. Price 
(1923),92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 787. 


Add. Annotation :—-Generally, Mentd. Brad- 
ford v. Price (1923), 92 L. J. K. B. 871. 


Authority to receive cash for goods— 
Notice to purchaser to draw cheques to seller’s 
order].—Pltfs., who were coal factors, engaged 
W. to manage a branch br iness for them. 
W. was authorised to mceive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds: 
—Held: as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.’ order.—Braprorp & Sons v. PRICE 
BrotTueErs (1923), 92 L. J. BK. B. 8713 129 
L. T. 408; 39 T. L. R. 272. 


Add. Annotation :—Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

Add. Annotations :—As to (3) Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Bradford v. 
Price (19283), 92 L. J. K. B. 871. 


May- 
May- 





PART V. aa aap 12.— 
- (c). 

so. Committee of unincorporated 

association—Employment by.}—fleld ; 

the committee were under no personal 

Hability to the employee for his salary. 

—-GRAHAM v. CARPENTER (1926), 28 
W. A. L. R. 66.—AUS. 


PART V. SECT. 8, SUB-SECT. 13.—A. 


aa. Ageud—HAolding out.}—If a debtor 
gives money to another to pay to his 
the debtor's, creditor, but the third 
party fails to pay the same over, the 
debtor is Hable for the amount, unless 
the third party waa the creditor’s 
agent. The onve is on the debtor to 
prove either that there war an express 
agency, or to show, by the acts of the 
creditor, that these were sufficient 
to establish agency oe a age out or 
estoppel.—Carr v. Fry & McCUNE, 
[1924) 4 D. L. R. 735.—CAN. 

--- We Right to recetve 
deposit. }—An anne for sale has no 
implied authority as such to receive 
a SCR v. WILSON (1917), 
Q. .N, 493 11 Q. J. P. 10 -—-A US. 

wud D pe ae 
an offer to D., as agent for L., to pur- 
chase land of L. for $5,000, & with 
the offer paid $200 to D. as a deposit. 
In an action for return of the $200, 
the offer not having been accepted, 
the trial judge found that L. when 
approached by pitf, sent him to D. 








& told him to make an offer through 
D.; that 1). procured from piltf. a 
written offer to purchase at $5,000, 
paying part only in cash, & that offer 
was refused by L.: that D. obtained 
from pltf. a second offer to pay all 
cash, & this L also refused :—Held: 
D. had authority to receive an offer, 
&, as the making of a deposit was a 
pare of that offer, D. war not going 
eyond his authority in receiving it.— 
SILVERMAN v. (1919), 45 
O. L. R. 107; 47 D. L. R. 713; 15 
O. W. N. 278.—CAN. 


se. Person obtaining possession of bill 
of lading—I ntervention between shipper 
d& consignee.J—~Mere possession of a 
bill of lading in the hands of a person 
who has intervened between the 
original shipper & tho consignee & is 
in no way identified with the trans- 
action except by possession of the 
document, does not give him any 
authority to give a valid discharge of 
the money payable by the consignee.— 
STEWART v. RICHARDSON Sons & Co., 
Lrp., [1920) 3 W. W. R. 134: 63 
D. L. R. 625; 30 Man. L. R, 481.— 


PART V. SECT. 8, SUB-SECT. 13.—B. 


746i. Agent.J}—~—An agent authorired 
to receive money for his principal 
may not receive anything but money ; 
but, if he receives a cheque on a bank 
& the amount of the cheque is paid 
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LEGREE 


to the agent before his esses is 
revoked, that is a good payment to 
his principal—DkLoRy vv. GUYETT 
(1920), 47 O. L. R. 137; 52 DL. L. R. 
506: 17 0. W.N, 474.—CAN. 

746 ii. -l—~If one is authorised 
to sell anything for another, the 
presumption is that he is to sell for 
cash, unless there is sornething to show 
to the contrary.——W ATSON tv. CADILLAO 
Morok SaALesS Co.. Lrp., (1920] 3 
W. W. RR. 107.--CAN. 

sf. Authority to coilect debts-—— 
Cashing cheques received.}—A clerk 
employed in the business of the 
Canadian Govt. elevators, whose 
express dutier were to collect amounts 
due from grain dealers for freight 
charges, cte., & on presentation of 
bills of lading & payment of charges 
to hand out warehouse recocipts, & 
deposit all money collected to the 
eredit of the HReceiver-General in oa 
designated bank & at certain intervals 
to retait by draft to the head office 
of the business, & which charges were 
almost aiways paid to him oe porepise 
cheque, althougb they might have 
been received in cash if so tendered :— 
Heli: to have no author'ty to cash 
any cheques paid to him or any 
ostensible authority justifying any 
bank giving him the cash for any such 











cheque.—R. v. RoYaAL BANK OF 
CANADA, [1920] 1 W. . R 198; 
60 D. L. R. 293; 30 Man. L. R. 104.— 
CAN. 


154, Add. Annotetion :—Refd. Allen v. Royal 
Bank of Canada (1925). 41 T. L. R. 625, 


188. Add. Annotation :—Refd. Bradford v. Price 


(1923), 92 L. J. K. B. 871. 


169. Add. Annotation :—Retfd. Bradford v. Price 


(1923), 92 L. J. K. B. 871. 


113. Add. Annotation :—As to (1) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 

178. Add. Annotation :—As to (2) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 


781. Add. Annotations :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick v. Grant, 


[1924} 2 K. B. 483. 


786. Add. Annotations :—Refd. Fettes v. Robert- 
son (1921), 87 T. L. R. 581. 
v. Hemmerde (1922), 128 L. T. 83. 


798. Add. Annotations :—Consd. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Mentd. Oohen v. 


Hill, {1921] 3 K. B. 167. 
Hall, [1922] 2 K. B. 37. 


PART V. SECT. 3, SUB-SECT. 15. 


8041. Agent—Implied authority from 
circumstances—Husband authorised to 
purchase stock for wife. }-—The fact that 
& husband was authorised to act, & 
has acted ar his wife’s agent in the 
purchase of stock through brokere docs 
not in itself justify the brokere in 
assuming that he fs her agent to direct 
a sale of it; & even assuming that the 
rules of the stock exchange subject 
to which the order to purchase was 
pisces confer on the husband authority 

direct such sale, the brokers 
responsibility to the wife for the pro- 
ceeds of the sale is not discharged by 
payment to the husband unless they 
show that he had authority, ofther 
express or implied, receive 
the money.—AIKMAN tv. BURDICK 
BROTHERS, (19231 4 D. L. R. 852; 8 

W. W. R. 785; varying. (1923) 1 

D. U. R. 11865; 31 B C. R. 478.—CAN. 

808 v. Break in market.j— 
Instructions by an owner of wheat to 
his agent to ‘sell’? without more 
meuns “* sell as soon as possible, ** unless 
there is something in the circumstances 
or the custom of a ee trade 
known to both partice ve the words 
& different meaning. here instrne- 
tions to sell, without stipulating any 
price, were given after the close of the 
market on May 3:—Held: the agent 
was justified in selling without further 
instructions at the opening of the 
market on May 4, though the market 
had broken by reason of the Graf 
Exchange having withdrawn option 
trading & the possibility of the Govt. 
Axting the prico.—_GEARHART v QUAKER 
Oats Co., {[1919]3 W. W. R. 888.—CAN. 

809 lia. -}~Doft. 
wired to S., a land agent: ‘* Bed-rock, 
£13,250 net, £400 down, stock & 
furniture at valuation.” S. replied, 
** Your wire says £400 down: suppore 
you mean £4,000, wire us giving 
authority to eell if we can get your not 
price.”” Deft. then wired, ‘“* Four 
thousand down. Sell if you can get 
my net price ** S. replied, ‘*‘ Have sold 
sn aceordance with your wire, freehold 
for £13,750, stock & furniture at 
valuation, showing zou £13,250 net, 
£4,000 to be pai own, balance to 
be arranged on mtge. by you. FPos- 
gesaion 85 soon as lirense granted, not 
Jater thanAug. 20, £500 depos't paid ": 
—-Held: 3. bad no authority to sell 
on the terms on which he did sell.— 
PRINGLE v. MCKay, [1922] N. Z. L. R, 


Bo aneco Oars Go. (1918), 
EA 0. QUAKER Oats Co. (1918), 
42 D. L. BR. 791.—CAN., a 
Gnd aca Ghai ld aac 
and agent, whom pltf. orm 
of his yilagness to sell a propert 
for £900, obtained an offer of E8o5 
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807. Add. Annotation :—Mentd. Lowther v. Harris, 
11927] 1 K. B. 398. 

809. Annotations: For “For full anns., see Lanp- 
LORD & TENANT,” read ‘‘ For full anns., see 


SALE OF LAND.” 
Add. Annoiation :—As to (8) Retd. Chilling- 


worth v. Esche (1923), 92 L. J. Ch. 461. 


167. 
Mentd. Spencer 
Cheshire  v. 


810. Annotations :—For full anns., see S. O. No. 
1192, post. 

822. Add. Annotation :—Generally, Mentd. Low- 
ther v. Harris, [1927] 1 K. B. 393. 

828. Add. Annotations :—As to (1) Distd. Common- 


~ 


wealth Trust v. Akotey (1925), 94 L. J. P. C. 

Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871. 
Waring & Gillow, [1926] A. OC. 670. 

829. Add. Annotation :—Refd. Lowther v. Harris 
(1926), 48 T. L. R. 24, 

883. Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 


Generally, Refd. Jones v. 


(1920), 127 L. T. 116. 


-& telegraphed it to pitf., but through 


& mistake in transmission the message 
as delivered to pitf. mentioned £925 
as the amount of offer. Pltf. tele- 
graphed his acceptance without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft. for £825, & let 
into possession. On the tender 

of the formal contract to pitf. for 
execution a munth Jater he learmed 
about the mistake In the telegram for 
the first time & refused to complete :— 
Held: the specific authority originally 
ven to the agent did not authorise 
he sale of pitf.’s property for less than 
£900, & no land agent as such is held 
out as having a general authority on 
behalf of hie cWent to sell on any terms 
or at any  price.—SHORTAL  v. 


e e 


v. .}~Pltfs., an 
incorporated co., owning lots of land, 
appointed C. their general manager to 
supervise the sale of the lots. In 
the agreement between pitfs. & C. it 
was provided that he had no authority 
to make any representation as to 

1tfs.* properties other than those con- 

ined in their printed matter, & that 
he should have authority to accept 
offers for the purchase of lots according 
to pltfa.’ ce-list. Pltfs. employed 
G. to sel) their lots. G., In Mar. 1914, 
telephoned to deft. from pltfs.’ office 
& induced deft. to buy two of the lots 
upon the express agreement tha 

tfs. would resell the lots not later 
han Aug. 1914, at a profit of $100 on 
each lot; G. informed deft. that he 
was authorised by C. to make this 
arrangement. QO. was present when 
G. was telephoning & heard what G. 
said: C. told G. that he should not 
have said that pltfs. would resell 
the lots; but, according to the testi- 
mony of G., C. himself was not called 
as a witness, C. ratified the repre- 
sentation made in his name & ostennibly 
by his authority :—Held: C., ae 
general manager, bad ostensible autho- 
rity to make or ratify the collateral 
agreement, & any secret restriction of 
his authority would not affect deft. 
who relied upon his being the general 
manager.—CANADIAN GENERAL SE- 
CURITIEB Co., LTD. v. GEORGE (1918 
42 0. L. R. 560; 13.0. W.N. 355: 14 
O. W.N. 71; 43D. L. R. 20.—CAN, 


817 ii. Implied authority... 
A broker who had purchased corn on 
margin for a customer :—Held: justi- 
fled in selling on the customer failing 

forward ma money when a 
slump occurred the market-price, 
& genera) condition of the broker 
tranracting such business being that he 
reserved the right to close transactions 
without further notice when margins 
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were unaatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a *“‘ room trader * & dealer on a 
larger scale tn the broker’s office.— 
MALOOF v, BICKELL, [1920] 1 W. W. R. 
407; 50 D. LU. R. 590; 17 O. WL. N, 
294; 59S. 0. R. 429.—CAN. : 


817 iii. Authority to find nur- 
chaser.}—On Jan. 20, 1920 eft. 
handed to his brokers a letter in these 
terms: ‘*] authorise you to procure 
a buyer of the above premises for 
Rs. 45,000 & on your sending same 
1 shall pay you as remuneration at 
J per cent. on the purchase-money. 
The same will be paid at the regis- 
tration of the conveyance, otherwise 
not” The offer contained in the 
letter was accepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft. :—Held: the offer contained in 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brokerar 
to sel] deft.’a property or an offer on 
the part of the vendor to sell the 
remises to whoever might be brought 
n touch with the vendor by the 
brokers.—PURNA CHANDRA DUTT v, 
INDRA CHANDRA Roy (1921), I. L. R. 
49 Calc. 389.—IND. 


821 i. General authority—Sale 
in own name.}—Held: position of 
Itfs, being that of brokers, in sellin 
fo their own name they acted beyon 
the scope of their authority.—Patrr- 
ah ch hae [1921] N. Z L. R. 


833 xiiia. ——— instructions to pro- 
cure deter at specified seum.}—Il1n 
negotiations for the sale of property 
a notification by a princtpa! to his 

ent that he will accept a pur- 
chaser at a@ epecified sum will not 
authorise the agent to conolude a 
contract.—-CaRNEY v. Farr (1920), 
64 IL. L. Tv. 61.—IR. 


sk. Solicitor — Authority to recetve 
enders— Tenders to be sent either to agent 
or principal. }—Exors. gave instructions 
to solrs. to advertise for tenders for a 
property & they told the solrs. to 
nsert in the advertisement a notice to 
the effect that tenders might be sent 
either to the solra. or to either of the 
exors : this latter the solrs, did not do. 
A tender waa received by the solra. & 
forwarded by them to the exors & thoy 
wrote owl g the receipt there- 
of. Some days later the tenant of the 
property forwarded a tender to one of 
he exors., who did not communicate 
with his oo-exor. or the solrs. about it. 
The solre., having heard no more from 
the gxots. entered into a contract to 
sell the property to the person who 








834. Add. Annotation :—As to (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 574. 
834a. 


-J—-A general authority to an 

agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
& signing, be a special & express authority 
to sign.— LEWOCOCK v. BROMLEY (1920), 127 
L. T. 116; 87 T. L. R. 48; 65 Sol. Jo. 75. 

8354b. -}——The mere employment of an 
estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent irs definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal.— KEEN 
v. MBAR, [1920] 2 Ch. 574; 89 L. J. Ch. 518; 
124 L. T. 19. 

886. Add. Annotations :—Consd. Keen v. Mear 
{1920} 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

836a. ——~ ——.]—-K EEN v. MEAR, No. 834b, ante. 

836b. ——— —-——- Authority alleged to be limited to 
state price.|—Action for specific performance 
of a contract alleged to have been entered 
into by letters between pitts. & H. & R., 
estate agents, whom pltfs. alleged were agents 
for the first deft. for the sale to pitfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offered 
for sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
R. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be willing to sell the freehold at £550. 
On .lan. 27, pltfs. offered £400. On the 
28th H. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to plitfs. stating that 
their client.would not accept £400, & that 
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“we are now authorised to close with you if 
you will increase your olfer te £450.” Pitfs., 
on Feb. 14, wrote to H. & R. referring to 
the letter of Feb. 10, & stating ‘‘ we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.’”? On 
Feb. 17, H. & R. wrote informing the first 
deft. that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that pitts. had agreed to buy. The second 
deft. was prepared to purchase the property 
from the mtgees. at a price more than £451) :— 
Held: the agents bad authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it.—ALLEN 
& Oo., Lrv. v. WHITEMAN (1920), 89 L. J. Ch. 
534; 123 L. T. 773; 64 Sol To. 727. 


837. Add. Annotation :—Refj. Banque Belge Pour 
aon v. Hambrouck (1920), 37 T. L. R. 


845a. 





Authority to discount bill.]-——If an 
agent employed by the indorsees of a bill to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
liable to refund if the bill be afterwards dis- 
honoured by the acceptor.—FENN v. HaR- 
Bion (1791), 4 Term Rep. 177; 100 BE. R. 

59. : 

Annolations :-—Refd. Fydell v. Olark (1796), 1 Esp. 447; 
Lyon v, Mells (1804), 1 Smith, K. B. 473; Re 
kz p. Bushell (1344), 3 Mont. D, & De G. 615; Royal 
Albert Hall Corpn. v. Wiuchelsea (1891), 7 T. L. R. 362. 

850. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 


860. Add. Annotation :—Refd. Oollins v. Hopkins, 
[1923] 2 K. B. 617. 


872. Add. Citations :—affd., [1918] A. O. 626; 87 

L. J. K. B. 1158; 119 L. T. 446; 347. L. R. 
518; 62 Sol. Jo. 665, H. L. 
Add. Annotations :—Mentd. Calmenson v. 
Merchants’ Warehousing Co, (1920), 125 
L. T. 129; Dey v. Mayo, [1920] 2 K. B. 346 ; 
Everett v. Griffiths, {1921} 1 A. C. 631. 
Hearn v. Southern Ry. (1925), 41 T. L. R. 
305. 

888a. Salesman — Authority to cancel sale.|— 
LECKENBY v. WOLMAN, No. 308a. ante. 

897. For ‘‘ For full anns., see ESTOPPEL,” read 
‘For full anns., see DEENS, Vol. XVII., 
p. 216, No. 285.”’ 


Part VI.—Delegation. 


906. Add. Annotations :—Apld. Tar v. Scanlan, 
Neilsen, Andersen v, Collins, Mu.ler (London) 


v. Lethem, Muller v. I. R. Comrs. (1927), 44 


matie the first tender:—Held: the 
solrs. had no authority to give notice — 
to the person making the frst offer 
that his tender was agee ted.— DEANS 
vw. ORR (1922) 63 D. L. R. 720.—CAN. 


PART V. SECT. 3, SUB-SECT. 16. 

a. Tranapose lines 5 & 6 of this 
paragraph. 

PART V. SECT. 3, SUB-SECT. 17. 

wl. Agent forbidding purchaser to use 


settlements 


be hel 


of the geller, with authority to sell & 
collect the purchere money & make 

herefor, as an assertion 
of a right which is to continue until 
the buyer makes a settlement, it will 
to be written within the ap- 
parent scope of euch agent's authority. 
—RORERT BELL ENGINE & THRESHER 
Co. v. FARQUBARSON, [1918] 1 W. W. R. 
ap Sask L.R.81; 39 D.L. BR. 626. 


T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 566. 


922. Add. Annotations :—Apld. Tarn v. Scanlan, 


Where the authority which a mother 
had to manage her daughter ’s property 
involved 4 certain trust or discretion 
for the exercise of which she was 
selected :—//eld : she could not dele- 
gate that trust & appoint her busband 
to perform the duties of her a Nae 
ROBINSON v. LONG, [1923] 3 D. L. R. 
918.—CAN. 


906 iv. —— Manager of property. ]}— 
A lease is invalid If it is granted by a 
perzon as attorney for one who is a 


machinery only ly paid for— Autho- PART VI. SECT. 1. manager of the property leased, & 
ity aa such.}-—Where a letter, sent to 906 jit. ——— Mother managing § who did not negotiate or consider the 
a Guyer of a farm machine under a daughter's property.}—~Where a person lease or know of it until after its execu- 


eonditional sale contract. before he‘ 
ig .» default, forbidding him, under @ 
threat of seriour consequences, to ure 
the machine, is written by an agent 


employs another relying upon his 
pene ByE tude forthe work entrusted 

hima, it is not competent for that 
parson to delegate the trust to another. 


tion.—BONNERJI uv. SITANATH Das 
(1921), 49 L. R. Ind, App. 46; LL.R. 
49 Cale. 325.—IND. 
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Cases 92210898.  ENGLisH AND £mpire DIGEST 


_.-...._, Andersen v. Collins, Muller 


vy. Lethem, Muller v. 


& Heacock, [1924] 1 K. B. 566. 
926. 


». Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

Add. Annotations :—As to (1) Refd. Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
566. Generally, Mentd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

Add. Annotation :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 586. 

Add. Annotations :—Refd. Prager v. Blatspiel, 


941. 


942. 
944. 


I. R. Comrs. (1927), 44 - 
T. L. R. 53. Retd. Prager v. Blatspiel, Stamp 


Add. Annotations :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566; Tarn 


vy. Heacock, [1924] 1 K. B. 566; 11, 
Stamp o aoNclleen, Andersca notin 
Muller (London) v. Lethem, Muller vy, I. }: 
Comrs. (1927), 44 T. L. R. 53. 

955. ..u.. .4nnotation :—CGencrally, Refd. __ . 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 

966. Add. Annotation :—Consd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


975. Add. Annotation :—Consd. Belvedere Fish 


Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 


[1920] 2 K. B. 487. 

981a. ——— Failure to give proper instructions to 
sub-agent.]|—SELLER v. WoRK (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


Part VII.— Ratification. 


Add. Annotation :—Consd. Re Becket, Purnell 

v. Paine, [1918] 2 Ch. 72. 

-\—Résps.’ manager, without 
their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed 
‘not negotiable.’”? These drafts the manager 
paid to an account which he had with applts., 
& they collected the amounts. Resps. sued 
applits. for damages for conversion of the 
drafts :—Held: the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary.— 
UNION BANK OF AUSTRALIA v. MCCLINTOCK, 
[1922] 1 A.C. 240; 91 L. J. P.C. 108; 126 
L. T. 588, P. C, 

Annotation :—Refd. Australian Bank of Commerce v. Perel, 

[1926] A. C. 737. 
Compare No. 338a, ante. 

995. Add. Annotation :—Refd. Bow’s Emporium 
v. Brett (1927), 44 T. L. BR. 194. 

998. Add. Annotation :—Refd. Lake v. Simmons 

(1926), 95 L. J. K. B. 586. 


1002. Add. Annotations :—Mentd. McMillan v. 
Canadian Northern Ry., [1923] A. C. 120; 


987. 


989a. 








PART VI. SECT. 3, SUB-SECT. 1. 


943 iii. -F~If an agent for 
sale of grain to whom the goods are 
consigned or delivered, consigus the 
same to a sub-agent for sale, & the 
bill of lading & such other documenta & 
circumstances as there are aupport 
the inference of the agent’s right to 
deal with the goods, then In the absence 
of anything showing a contrary inten- 
tion the sub-agent has only to account 
io respect of the proceeds to the first 
agent & not to the original principal. 
— HINCHCLIFFE v. BAIRD & BOTTERELL, 
[1920] 3 W. W. R. 159: 63 D. L. R. 
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1006 v a. 


1006 vb. 


PART VI. SECT. 3, SUB-SECT. 2. 





964v. —— Contract urith sub- to 
agent approved by prinripal. j—Where a 
co. had engaged an agent to sell ita named 
shares, bad intended him to employ  so-calle 


sub-agents, & had approved of the for hbimrel 


contract made by the agent on its 


behalf with a sub-agent :-—Held: the 
co. was lable to the sub-agent for 733; 
commission due under his contract.— 
BERGMAN v. CANADIAN FaRM IMP. Co., 
1D. L. R. 350.—CAN. 


PART VII. SECT. 8. 





made on behalf of a person, but with- 
out his authority, by a person who does 
not profess to be acting for a principal 
cannot be ratified.— REIMER v. ROSEN, 
(1918) 1 W. W. R,. 425.—CAN. 


not become a principal by any 
Ro-called ratification, unless at the time 
of the contract the so-called agent was 
not acting for himeelf but was Intendin 

bind an ascertainable principal; 
even if it {s intended that some un- 
tincipal shall benefit. if the 
agent purports to be acting 
& not for another, the 
Tule applies.—McCaLLUuUM v, Conor 
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Walpole v. Canadian Northern Ry., [1923] 
A. C. 113. 

1005. Add. Annotation :—Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1009, Add. Annotations :—Refd. Drughorn v.- 
Rederiaktiebolaget Trans-Atlantic, [1919] 
A. C. 203; The Joannis Vatis (1921), 91 
L. J. P. 182; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank. [1924] 1 K. B. 
775; Robinson v. Midland Bank (1925), 41 
T. L. R. 402. 


1022. Add. Annotation :—Consd. 
Atherton (1921), 125 L. T. 690. 

1026. Add. Annolation :—Refd. Reynolds v. Ather- 
ton (1921), 125 L. T. 690. 

1027. Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] l 
Ch. 559. 

1028. Add. Annofation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1029. Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. | 

1083. Add. Annotation :—Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 K. B. 419. 


1033a. —— After issue of notice to abate—Before 
institution of proceedings.}] — By a bye-law 
of the city council of W., which was the 


(1918), 44 O. L. R. 497; 46 D. L. R. 
333; 150. W. N. 262.—CAN. 

1006 Vv GC. Se ———. J— Pitt. & F, 
were customers of defts.’ bank & F. 
wax, unknown to pitf., largely indebted 
to the bank. K., a branch manager, 
drew up a promissory note for $2,600 
which was signed by F. & made pay- 
able to the order of pitf. on demand. 
Plif. was induced to advance the 
$2,500 bofore the undertaking by K. 
written on the note, * this note will 
be pald when demanded,”’ but K. did 
not sign this statement as branch 
manager. The bank received the 
money by pltf.’s cheque payable to 
order of F. & indorsed oy him, which 
stim was then used to pauidate F's 
deht to the bank. PFitf. claimed that 
deft. bank had ratified the acter of K. 
& were liable :~-Held: it war not the 
intention of K. as shown by the evi- 
dence to act as agent of defta. in the 
transactions.—BRASSETH v. ROYAL 
Fiat a RADE (1922), 67 D L. R. 


Reynolds v. 


A _ contract 


-.-—-A person does 
act of 


sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might 
instructions as were requisite wit respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26,-1917, & Qct. 18, 
1917—the summer vacation, & the public 
health committee of the council did not sit 
between ay 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle ot Sept. 1917, 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), s. 8. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 25, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 


ive such 
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the nuisance stil] continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), s. 4 (1):—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacatio: ander the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratified by the council] prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 25, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917.—R. v. 
CHAPMAN, He p. ARLIDGEH, [1918] 2 K. B. 
298; 87 L. J. K. B. 1142; 119 L. T. 59; 
82 J. P. 229; 16 L. G. R. 525, D. C. 

Annotation :—Refd. Bowyor, P t ; : 
Mute ee ee 

1040. Add. Annotations :—Refd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. - 

1079. Add. Annotation:—As to (1) Refd. Re 
Bebington’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 

1080. Add. Annotation :—Mentd. .Re Witham, 
Chadburn v. Winfield, [1922] 2 Ch. 413. 
1098. Add. Annotation :—Apld. Bonham v. May- 

cock (1928), 188 L. T. 736. 


PART VII. SECT. 5. 


1087 vii. .}—In order that a 
person may be deemed to have ratified 
apn act done without his authority, it is 
necessary that at the time of the 
ratification he should have full know- 
ledge of al] the material circumstances 
in which the act was done, unless he 
intends to ratify the act & take the 
risk whatever the circumstances ma 
have been.—-WHEELER v. H1sty (1918), 
420. L. R. 654; 140. W.N. 150; 43 
D. L. R. 92.—CAN. . 

1037 viii. .}—The agent of defts. 
hired pltfs., but exceeded his authority 
in regard to the terms of hire :—Held : 
defts. were not estopped by accepting 
pitfs.’ services, from disputing pltfs.’ 
claim for wages, defts. having repudi- 
ated the agont’e authority as soon as 
the terms of the contract were brought 
to their attention.—Roy vw. St. JOHN 
LUMBER Co., FISHER v. ST. JOHN 
Luwezr Co, (1919), 46 N. B. R. 120.— 

1037 fx. .}—The burden of prov- 
ing ratification rests on the person 

eging it, who must prove full 
knowledge of the facts.-—-THOMPSON 
o. LYNNE, {1921} 2 W. W._R. 635; 
ooae L. R. 729 be 14 Sask. L. R. 282.— 











- PART VII. SECT. 6, SUB-SECT. 1. 


1044 vif, ——.] -—- In considering 
whether a person is bound by the acts 
of an ostensible agent which are alleged 


3.8 


to have been ratified, the distinction 
is to be observed between a ratifica- 
tion to be implied from conduct 
showing an intention to rat & an 
estoppel to deny ratification, the case, 
that is, where, without a conscious 
intention to ratify, the so-called 
rincipal is estopped from donying 
hat his conduct must be treated as a 
ratification.—MoKay wv. TUDHOPE 
ANDERSON Co., LTp., [1918] 3 W. W. R. 
D. L. R. 100; 14 Alta. L. RR. 


1044 viii. .-}—Ratification by a 
principal of the acts of an alleged agent 
must be evidenced either by clear 
adoptive acts or by_ acquiescence 
equivalent thereto, & the act or acts 
of adoption or acquiescence must be 
accompanied by 1 knowledge of all 
the essential facts.—-THOMPSON  ¥. 
LYNNE, [1921] 2 W. W. R. 635; 56 
D.L. R. 729; 14Sask. L. R. 282.—CAN. 

1044 ix. .}—If an agent executes 
on behalf of a former principal a con- 
tract for the sale of land, although his 
authority to execute such contracts 
has terminated, then if the purchaser 
seeks to hold the principal liable there- 
under he must show that the principal 
has placed himself by some act or 
omission of his own In a position which 
compels him to accept the coutract & 
carry out its terms; & this is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
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purchaser directly or by circum- 
stances of publicity which reached him 
& upon which he acted.—ZrRERESKY 
a (1921) 3 W. W. R. 528.— 


1044 x, .J—ABBOTT v. McDov- 
GALL & COWANS ee [1928] 1 
a R. 295: [1927] 3 W. W. R. 816.— 





PART VII. SECT. 6, SUB-SECT. 2. 


1086 {. Purchase —- Acceptance of 
goods bought.}—-Where an agent, autho- 
rised to buy goods of a certain kind, 
buys goods of a different kind, tf the 
principal for whom they are bought, 
hough repudiating the contract & 
returning most of the goode, keeps 

art of them, he thereby does an act 
n relation to the goods which is 
inconsistent with the ownership of the 
seller, & so accepts them, & in so doing 
ratifies the purchase.—BontTEx Im- 
PORTING (©0O. v. PANAR (1922), 63 
D. L. R. 200; (1922] 1 W. W. R. 128. 
—CAN 








1100 Iv. Paid by cheque 
of unauthorised agent.}-—S. took part in 
the negotiations for the sale of an engine 
by applit. to resp., but was not applt.'s 
agent either to effect the sale or to 
collect the purchase-moncy. After 
ine gale pray aid the money to Ss 
hinking that he was appit.’s agent, 
& a few days later S. tol applt. that 


he had received the money but could 


Cases 11981211. ‘ENGLISH 


1102. Add. Annotations ;—Consd. Re Bankro toy 
Notice, [1924] 2 Ch. 76. Refd. Edwar 
Motor Union Insce., [1922] 2 K. B. 240. 
Mentd. rac er ies ag Fine Worsteds v. Todd 
(1925), 42 T. L. R. 52. 


1104a. ——.]—If goods in the city of London 
are sold by a bees, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period ee 
this purpose.—I10DGsoN v. DAVIS (1810), 2 
Camp. 530; 170 BE. R. 1241, N. P. 


Annotations -—Refd. Maxwell us Deure (1854), 23.7 
1; Humfrey V. prt 7 EK. & B. 266. 
Trueman v, "Loder t 40) ir i & El. 589; 
Barclays Bank, oos} 2K. B 


1105. Add. Annotation oa The Yuri Maru, 
The Woron, [1927] A. ©. 906. 





T.0.S 
Mentd. 
Scott v. 


Digest SUPPLEMENT. 


1109. Add. Annotation :-—Aa to’(2) Reid, Koenigs- 
blatt’ v. Sweet, [1923] 2 Ch. 814. 

1128. Add. Annotation :—Refd. Koenigeblatt v. 
Sweet, [1923] 2 Ch. 314.‘ 

1129. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T, L. R. 402. | 

1137. Add. Annotation :—Generally, as Hart- 
ley v. Hymans, [1920] 3 K. B. 4 

11388. Add. Annotation :—As to (2) Td Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 

1158., Add. Annotation :—Refd. Koenigablatt Ue 
Sweet, [1928] 2 Ch. 314. 

1160. Add. Annotations :—As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 
coy: Mentd. Sutters v. Briggs, [1922] 1 

1168. Add. Annotation :-—Mentd. Goldrei, Foucard 
». Sinclair & the Russian Chamber of Com- 
a in London (1917), 87 L. J. K. B. 


Part VIII._—Relations between Principal and Agent. 


1175. Add. Annotution :—Refd. Cheshire v. 
Vaughan, {1920] 3 K. B. 240. 
1176. Add. Annotations :—Refd. Cheshire  »v. 


Vaughan, [1920] : K. B. 240; Maskell v. 
Hill, [1921] 8 K. B. 157. Mentd. Rawlings 
v. General Trading Co., [1921} 1 K. B. 635. 


1186. Add. Annotation :-—Generally, Mentd. Brad- 
ford v. Price (1923), 92 L. J. K. B. 871. 


1196. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., (1925] Ch. 407. 


1206. Add. Annotations :—Consd. Gould v. S. E. 
& C. Ry., (1920) 2 K. B. 186. Apld. Finn v. 
Shelton fron, Steel & Coal Co. (1924), 131 
L. T. 2183; Westminster Bank v. Hilton 
(1926), 136 L. T. 315. Refd. Weigall v. Run- 
ciman (1916), 85 L. J. K. B. .11873; Weiss, 


nol it pay it over then, & offered peda Bais VIl. SEOT. 
on it, to which applt 1127 
Rher © aoveral “applications rom Papult: 
S, handed him a cheque for the balance 
shown to be due in an accompanyin 
statement, in which S. debited himself 
with interest & took credit for com- 
ager Applit. accepted the cheque 
aid it into his‘account, but it was 
Se apused & he then sued resp. for 
the purghase-money :—~Held: applt.’s 
accep anne of the cheque was a clear 
ado tive act evidencing his ratification 
of 8.’°s unauthorised act in recefving 


tion rests on the 
facts. a 
2W. W. 

14 Sask. i R. 283.—c 


rson on behalf 





the money. —MCEHWAN wv. J OuneroNE: 
{1918] N. Z. L. R. 49.—N.Z. 
relationship of principal 
am. Demand for payment over between the Parties in res 
of deposit.}—Where an agent had no ' Wrs 


sathority lS sell on the terms on which 
he did sell:—-Held: a letter of the 





- On person alleging ratifica 
tion. ale burden of provin ratific: 


who must prove ful] knowledge o tng 
MPSON v. LYNNE [1921} 
635: 56 2B 2 R. 7203 


PART VII, SECT. 7, SUB-SECT. 1. 
1122 iii, ——., dpe act done by a 
oO 
ey eee bear ea pera : phat 
owledge, subseguen 
ratified by that other creates the 


REaT Farms, Lip. 
HANSBREGER, [1924] IDL. R. 185.— 


Biheller & Brooks v. Farmer, [1928] 1 K. B. 
226. Mentd. Manbre Saccharine Co. v. Corn 
Products Co., Ce: 1 K. B. 198; Johnson 
v. Taylor, [1920] A. C, 144; Wilson, Holger 
v. Belgian Grain & ‘Produce Co., [1920]:2 
K. B. 1; Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 8 K. B. 448; Sassoon 
eee Banking Corpn., (1927 ] A. 


1208. Add. Citation :—13 Asp. M. L. C. 463. 


1208a. ——— JJ—VALE (J.) & Co. v. VAN 
OprPeN & Co., Lrp. (1921), 87 T. L. R. 367. 


1211. Add. Annotations :—Apld. Weigall v. Runci- 
man (1916), 13 Asp. M. L. C. 463. Refd. 
Finn v. Shelton -Iron, Steel & Coal Co. 
(1921), 181 L. T. 218. Mentd. Spencer v. Ash- 
worth, Partington (1925), 94 L. J. K. B. 447. 


6, SUB-SECT. 38. 





Se cnsmneaelll selon anne teeth armani en andl 


England on account of dette. one 
thousand two-galion & two hundred 
& fifty three-gallon stoneware jars. 
Pitf. ordered jors from a& manu: 
facturer in England to be shipped in 
performance of this order, Two lots 
were shipped & delivered to defts. whe 
: aid for them. Delive bid of the last 
of whieh comprised thirty-nine three- 
three hundred & forty-two 
gallon jare, was refused by defts 
a “t © ground that there were twenty- 
three more of the three-gallon as 
& twenty-five less of the two-g 
jars than had been ordered, & also that 
the mouths of a large number of the 
ace ara were not of the specified size :-~ 
eet of — Held ; A tao was under a duty to 
pare goods for defts. of the 
scription snidered: & oe an lure to do 
so amounted to a breach of duty.— 
BULTERS 0. ROOPE, peal nN Z. L. R. 


6rson & 


another person, 


rincipal, demand ent of the 
acfetae eed ing pe vigent 86s PART VII. SECT. 7, SUB-SECT. 2. 549.—N. Z. 
qeporit, did not ratity ther action of sn. Trading goode— Agent for so 1188 ii. ——¥._ —« —— .}—Wheat held 
the agent in ing.— —Prinats vv. If an agent for sale of goods ea by. defts, for pltfs. wast on pitts,’ order 
Kae (1922) N. a R. 818.—-N.Z. them for other goods & the princi shipped by defts. M. to 
pal ratifies the transaction, the goods pitts, telegraphed. catenoune def 
' 1104 iii a —-—. -—Where received in exchange e the to sell at once. Defts. wrote saylug 
principal, knowing the fall circum principal’s, property.— GROCERY that until the cars arrived at A. they 
stances of the signing of an agree: iecs & KpeEn, [1926] 3 D. L. R. were unable to sell. They at once, 
ment for sale & purchase of land by an 585 5 ; [1926] 2 W. 402; 129 however, tried to cell & after ten days 
age t ere gre ae. mot monty %. L. R. 492.—CAN, did so:—Held: they ware jnstifi ified 
e pu n for elling rice 
years ho is estopped by PART VIN.SECT.2,8UB-SECT.1.—a. {2 “jing at the piloo then obtainable 
acts & conduct from obscene to 11844.—— —— ah J ACKBON. ing SABKA: 


LLICAN, accordance 


agreement. W EST 
(teal N Z. Le 'R. GLI—N.Z, 


Goode not in 
with order. }~Defta, 
pitt. oe weitten order to chin hme 


ATOR CO., ~~ 
eis a Ww. W. ety —OAN. 


im 


ahip fra 
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1248a. ——- Extent of Mability.|—Pitf, employed 


deft., a chartered accountant, to investigate 
tho affairs of a co. in which he was interested. 
In a letter of instructions to deft. pitf. 
Inserted libellous statements concerning two 
Officials of the co. Deft. handed the letter 
to his partner, who negligently left. it at the 
co.'s office, The manager found it, read it, 
& communicated ita contents to the: two 

ersons defamed, each of whom aued pltf. 
or libel & obtained judgment against tite 
for damages & costs. Pitf. then sought to 
recover from deft. the amount which he had 
paid for damages & costa in the lihel actions 
as damages fur breach of an implied duty to 
keep secret the letter of instructions :— 
Held: pltf.'s liability for damayes in the 
libel actions did not result from deft.’s 
breach of duty, & deft. was liable for 
nomina] damages only.—WELD-BLUNDELL v. 
STEPHENS, [1920] A. C. 956; 89 L. J. K. B. 
705; 128 L. T. 693; 86 T. L. R. 640; 64 
Sol. Jo. 529, H. L. 


Annotations -—Consd. Re Polemis & Furness Withy, [1921] 


1 
ze 


127 
vw. R., (1923) 1 K. B. 59; Tournier v. National Provincial 


K. B. 560; A 
am 


B. Taxis v. Secretary of State for Afr, 


y22} 2K. B. 328; Harnett v. Bond, [1924] 2 K. B. 511. 
efd. Proops v. Chaplin (1920 


), 37 T. L. R. 112; Eliott 
Tug Co. v. hipping Gontroller, [1922] 1 K. B. 
: The San Onofre, [1922] P. 243; Adelaide 8.8. Co. 


& Union Bank of England, [1924] 1 K. B. 461; Ham- 


brook v. Stokes, [1925)1 K 
Laundry Oo. v. Thornycroft 


141; Britannia Hygienic 
1028),135 L. T. 88; 


Single- 
ton Abbey (Owners) v. Paludina (Owners), The aludina 
(1926), 95 L. J. P. 135. 


1248b. 





——.|—Accountants, va ohh to 
repare balance-sheets from the books of a 
firm, stated the amount of ‘‘cash at the 


1268a. 
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bank ”’ as it rei ete in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the books 
had been checked by reference to the pass- 
book :—Held: (1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would Lave been discovered if the 

roper steps had been taken as to the pass- 
boo ——Fox & Son v. MorrisH,. GRANT & 
Co. (1918), 35 T. L. R..126; 63 Sol. Jo. 193. 


1250. Add. Annotation :—Apid. Re City Equitable 


Fire Insce, [1925] Ch. 407. 


1251. Add. Annotation :—Aggd. le on Equitable 


Fire Insce. (1924), 40 T. L. R 
Aiter this case add ‘‘ See, generally, Com- 
PANIBS, Vol. 1X., pp. 553 et seg.” 


.|—Agents employed to sell land are 
generally employed to obtain the best pur- 
chase price reasonably obtainable. eir 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject-to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged.— 
KEPPEL v. WHEELER, [1927] 1 K. B. 577; 96 
L. J. K. B. 433; 136 L. T. 203, C. A. 





PART VIII. SECT. 2, SUB-SECT. 2.— 


A. (a). 
1214iv. ——— Negligent misrenre- 
sentation. }—An ent who breach 


of his duty to his principal tnduces 
him by negligent misrepresentation to 
enter into a contract isk liable to make 
evoe to his principal the loss arising 
herefrom. 

In such a caso the principal may 
recover vither in tort or in contract, 
& it is no answer to his claim that he 
{fs also entitled to recover from the 
ather party to the contract induced 
by. his 3 v. TASSELL, 
[1918] N. Z. LR. 924.—N.Z. 

1214 4. ——.)]—The duty of a paid 
agent to his principal is to exercise 
care, ekill, & honesty, & if he takes on 

self to convey information which 
he. considers it material that his 
principa] should know, & which he 
recommends & intends his principal 
a Sngart ae it.is his duty to use reason- 
able care & skill fn ens the 
accuracy of that Information.—BRown 
0. THORNES, [1920] N. Z L. R. 306.— 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (hb). 


1245 iv. ——- ——.]—-A_ law-agont, 
to whom a client entrusted money for 
investment on heritable security to 
Yield 5 per cegpt., invested 81,000 of the 
amount in 1908 on a heritable bond 
which bore to be secured over tenement 
property, & £200 on a postponed bond 
over other subjects. hese properties 
both belonged to another client of the 
agent’s firm, who, in 1905, died 
insolvent. & heavily indebted to the 
firm. e had noted an ez facte 
absolute disposition of the tenement 
progeny in favour of the firm prior 
n date to the bond for €1,000, which 
loan was accordingly not validly 
secured: & the postponed bond for 
£200 was worthless, ae the prior bond 
exhausted the value of the seourity 
aubjectse. None of these.facta were 


communicated to the lender :—Held: 
while the agents were not guilty of 
nugligence in investing the money as 
they did in 1903, in view of the fact 
that they were called upon to obtain a 
5 per cent. investment, they were guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
contlict of interest havi then arisen 
between them & the lender in connec- 
tion with the #1.000 bond, they failed 
to inform their client of the position, 
failed to realise her investments, & 
failed.to advise her to seek independent 
legal advice.—WrERNHAM v. M‘LEAN, 
Hay & N&EILSON, {1925} S. C. 407.— 


so. Custome broker.J]—WoOLarLy Too. 
& Moror Car Co. v. JACKSON POTTS 
& Co. Noe 7 0. WwW, N. 617 > 8 
O. W.N, 311; 33 0. L. R. 96, 587.— 


1260 i. Factor.}—Where advances 
are mado by a factor on the security of 
a world commodity, such as grain, 
consigned to him for sale, it is bis duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 

rincipal also, against loss. There is 
mplied in every such transaction a 
right on the part of the factor to 
realise on his security whenever the 
exigency of the case demands it.— 
UNITED GRaIN GROWERS, LTD. 0. 
MaBgkY, {1925] 1 D. L. R. 301; (1925) 
l Ww. Ww. R 19.—CAN. 

1262 li. ——— Extent of duttes.}-— 
If a local agent is entrusted by an 
absent owner with looking after & 
renting a furnished house, then, 
although he is not &n insurer of the 
gafety of the property, he must use 
reasunable care & enoe tn its 
protection & preservation, & if be fails 

do so he wil} be liable for the 
resulting loss. If furniture diseppears 
or is dam beyond reasonable 
wear & tear, he le prima fucte liable to 
acoount for it. vidence aufficient. 


to excuse him fron: Hability would in 
51 


some instances be quite light, in othets 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of.the furniture, the 
ch racter of the tenants & the con- 
stituents of the tenant’s family, the 
value & nature of the missing articlee, 


etc. 

When the owner claims damages 
againxt the agent for lost or duimaged 
articles the question of lability ma 
be directly involved in regard to cac 
article, & that liability is a question 
for the judge, & in such case the value 
of any article or the damaye done to 
it can be moxt conveniently deter- 
mined by the judge when deciding 
the queetion of lability, rather than by 
a referee.—CaRLILE » NORSHERN 
ace Oo., [1924] 2 W. W. R. 961.— 


1262 ili. 








.]—-A house agent, 


-employed to look after the renting 


of a furnished house, must keep a 
proper inventory of the furniture & 
check it over carefully with each 
incoming & outgoing tenant, & he 
must exercise care in seeing that 
tenants to whom he rents the house 
are the proper sort of persons to occupy 
it; but, in the absence of a special 
contract, the pgcnt is not @ guarantor 
of the rent, or bound to pay the taxes, 
or to notify the-owner so as to prevent 
a sale of the house for non-payment 
thereof.—H YLAnD ©. CosTERTON 
(8. Cy (182t 1D. LL. R. 1166; [1927] 
W. W. BR. 340.—CAN. 
1264 ii. Acting for vendor & 
purchaser-—Payment of rents tu vendor 
ler notice of ciaam by purchaser. )— 
here an agent who acted tor both 
arties In connoction with a sale of 
mnovable propefty on the terms of 
** oush st transfer,’ received the 
renta &, after notice that they were 
cinimed by the purebascr, paid them 
aver to the seller as having, In his 
opinion, the better title thereto :-—~ 
Held Fy he was personally Mable to the. 





Cases 1265—1396. 


1265. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1267. Add. Annotations :—Refd..Banbury v. Bank 
of Montreal, {1918] A. C. 626; 
Griffiths, [1920] 3 K. B. 168. 

1269. Add. Annotutions :-—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; Coldman v. 
Hill, [1919] 1 K. B. 443; 

Pratt v. Patrick, 
[1924] 1 K. B. 488. Mentd. Ellis’ Trustee 
v. Dixon-Johnson, {1924] 2 Ch. 461. 

1288. Delete *‘ For full anns., see Equiry.”’ 

1811. Add. Annotations :—Apld. Holt v. Markham, 

Cistd. Jones v. Waring 


& Gillow, [1926] A. C. 670. Refd. British & 
North European Bank v. Zalzstein, [1927] 


(1922), 92 L. J. P. 42; 


{1923} 1 K. B. 504. 


2K. B. 92. 


1315. Add. Annotation :-—Refd. 
S.S. Co. v. Alexandria Engineering Works 


(1921), 38 T. L. R. 134. 


urchaser therefor.—De Kock ». 

INCHAM (1902), 19 S C. 136.—S. AF. 

sp. MPoaal broker.J—A wool broker, in 
cases where he receives wool from a 
customer upon which a limit has been 
placed, fe not In law bound to indicate 
to the cnstomer the state of the 
markct from time to time, ao as to be 
Hable tn damages Uf he faile to do s0.— 
FERREIRA vc. GINGELL, [1921] EK. D. L. 
374.—-8. AF. 


PART Vifl. SECT. 2, SUB-SECT. 2.—C. 


1269 vii. --—Deft., an = ipsur- 
ance bruker, gratuitously procured 
policies from American cos. :—Heid: 
as {t was not shown that deft. was in 
any way negligent, or that he knew or 
ought to have known of the invalidity 
of the policies, deft was not liable.—- 
DIMITROFFK v. GONDER (1924), 56 
O. L. KR. 119.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 8.— 
A. (a). 








ti. Purser employed an ship by 
railvay company— Maney advanced by 
company to enable ship to be procured. |-— 
Held : the co. were not liable to acconnt 
to the shipowner for money received 
by the pureer & not paid over, for he 
was accountable to the shipowner.— 
VANEVERY t. BUFFALO & LAKE HURON 
Ry. Co. (1861), 20 U. C. lt. 630.—CAN. 
1276 i. Fatlure to keep uccounta— 
Liability for charges of accountant pre- 
paring accounts }—Deft., employed by 
pitf. to administer his affairs, exhibited 
gross oegligence in carrying out bis 
trust. e¢ failed to keep proper books 
or records of pitf.’s affairs ot to render 
accounte. Pitf. was compelled to 
employ accountants to prepare ac- 
counts between the parties :—AHeld : 
pitt. was entitled to claim the charges 
of two accountants for preparing 
accounts between the parties § ar 
damages due to deft.’s negligence 
which dett should bave contemplated 
ae the natural reault of euch negli- 
> Sa oar vw. CLARKE, {1922) 
. v. L.. 44u.— Ss. AF. 
sq. Noduty to acerrunt tominor— Agent 
apprinted by guardian. }—An cut 
appointed by the guardian of a minor 
fg pot tiable to account to the minor 
for hit acts, even though he receivod 
roperties belonging to the minor.— 
MATHAN CHETTIAR ct. MUCTRIAB 
ao (1919), 1. L. Rt. 43 Mad. 429.— 
aiccoun!s framed on wrong basta— 
7 ‘ning incorrect: thems. Deft. 
wac employed by pltfs., the exers. of 
an estate, to edminister the estate on 
their bebal{ Pltf. basing sued deft. 
for ap accoust:—Held: as the 
accronnta rendered by deft. were 
framed on a wrong basis as between 


Everett v. 


The Empress 


1385a. 





ENGLisH AND Emprre Digest SuPPLEMENT. 


1816. Add. Annotations :-—Consd. The Mogiliff, 
1921] P. 236. 
io Tinto (1884), 9 App. Cas. 356; The 
Stream Fisher, [1927] P. 73. 


1818. Add. Annotation :—As to (1) Refd. Anderson 
v. Equitable Assce. Soc. of United States 
(1926), 134 L. T. 557. 

1352. Add. Annotation :-—Mentd. 
Hibernian Bank, [1918] A. C. 372. 

1356. Add. Annotation :—As to (1) Refd. Yourel] 
v. Hibernian Bank, {1918] A, C. 372. 

1863. Add. Annotation :—Generally, Mentd. Youréll 
v. Hibernian Bank, [1918] A. C. 372. - 

.|—FIELD v. ALLEN (1842),9M. & W. 
694; 152 BR. R. 294. 

1396. Annotations :—For 


Mentd. Laws v. Smith, The 


Yourell v. 


‘“‘ Bridger v. Savage 


(1885), 12 Q. B. D. 363” read “ Bridger v. 


Camillo Tank 


principal & agent & were incorrect in 
certain particulars, deft. muat render 
an account within fourteen days.— 
Krick vw. VAN Ditk's EXECUTORS, 
{1918) App D. 110.—S. AF. 


PART VIII. saa re SUB-SECT. 3.— 
- (e). 

1826i. Agent for salie—Principal’s 
intention lo defraud creditors known to 
agent }—Where goods were delivered 
to agents for sale, & the principal, 
to the knowledge of the agents, in- 
tended to defraud his creditors by 
making away witb the proceeds of the 
sale :-—Hleld: (1) the principal tn 
suing the egents for an account of 
the goods go delivered to them was not. 
relying on an [legal contract & was 
entitled to succeed; (2) the agents 


were not absolved from the duty of 


accounting to the principal by the fact 
that the goods had been delivered to 
the agents on a Sunday.—RUvSKIN v. 
hela [1917] W. L. D. 174.— 


1326 ij. -——— Gonds delivered to agent 
on Sunday.}-—-RUSKIN vr. WASSERMAN, 
No. 1326 1., ante.—S. AF. 

1326 iii, ——. }— LESLIE 7. MORRISON 
(1858), 16 U. C. R. 318.—CAN. 


PART VIII. ae ee SUB-SECT: 3.-— 
. { . 


gi. Particulars.j}—In an action 
which was substantially one claiming 
a genera) account in reality on the basis 
of ageucys :— Held: an application by 
the agent for particulars of sums alleged 
to have been converted should be: re- 
fused.—SHORT v. LAMBE, [1925) 11. R. 





13582 ii. .}—Where fidu- 
Clary relations have subsisted between 
tbe parties, a ct. wil] not re-open 
accounts which have long been settied 
between the opartics, unless pit. 
can show definitely at Jeast one 
fraudulent omission or Insertion tp 
the accounts.—PURAN MAL ov. ForD 
MACDONALD, ETC. (1919), 1. L. R. 41 


All. 635.—IND. 
1862 iti, ——~ ——-.} RaHI™ v. LOW 
(1924), I, L. K. 8 Ran. 1.-—IND. 








PART VIII. SECT. 2, SUB-SECT. i 


1361 1. Circumstances in which right 
arises. }—RauHIM v. Low (1924), 1. L. R. 
3 Ran. 1.—-IND. 


PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (a). 


.1879 1. Deposit on purchase paid to 
land agent}-A loonsed land agent 
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Savage (1885), 15 Q. B. D. 863.” 
Add. Annotaiion :—Refd. 
General Trading Co., [1921] 1 K. B. 635. 


Rawlings v. 


who does not hold from his principal 
a «ritten eet) to rell, & who, 
having effected a sale of his principal’s 
land, has received from the pur- 
chaser, without his principal’: know- 
ledge, a deposit, iv not entitled to retain 
thereout his commission, but must 
account to his principal for the whole 
of such deposit.—SMmITH v. BAson, 
f1921) N. Z. L. R. 467.—N.Z. 


1379 ii. .}+~Where a deposit on 
a sale of land is paid to a land agent 
he hold: it. unless otherwise stipulated 
as agreed, for the vendor, & muat 
ay it over to him on demand, subject 
o the agent’s right to apply the same 
In payment of expenses, commisston, 
or other charges incidental to the sale ; 
but the commission does not include 
commission which in made irrecoverable 
uy law.— BUCHANAN v. SAMSON, (1922] 
N. Zz Li. R 558.—-N.Z. 

aw. Money paia to agent by members 
of syndicate fur purchase nf lana—t luim 
by one menher of syndicate for return 
of subscriplion on resciasion of sale j— 
Pitf.. who bad joined with a number 
of other persons in the purehare of a 
farm, subscribed €50 which was, with 
other subscriptions, deporited with 
deft. to be by hitn paid out in reduction 
of the purchase-price. The sale of 
the farm having been caucelled, to 
a claim by pltf. for the return uf his 
subscription deft. raised the defence 
that he had beon Instructed by the 
syndicate not to pay over the money 
received by him but to hold it for 
another purpoxe:—Held: the defence 
raised could not succeed.—MANGENA 
v. pio anal (1918) App. D. 650. 

sa. Profits received in foreign cur- 
rency—Rate of exchange in favour of 
ail aah }—CUTTEN v. BICKELI (1025), 
670. L. K.113; affd., (1926)1 D.L. BR. 
353,.—-CAN. 

sb. Commitasion received by sub-agen 
from principal—FPight of agent to 
recover from sub-agen!.}—PIi1i. listed 
with deft. as a sub-agent the lands of 
a certain principal,. agrecing to pay 
deft. 25 cents an acre for finding a 
purchaser, Deft. unknown to Dele 
communicated directly with the princi« 
al, obtained a listing of the lands 
rom him & effected a sale thereof, 
deducting the commiasion :—Held ¢ 
Itf, wax ontitlied to recover from deft. 
he commission less the sum of 26 
cente per acre.—-O8WALT v. KING. 
(1919) 3 W. W. R. 72.—CAN, 


1396 ii. fealty a trana- 
action between brokers & their prinel- 
pal was an iilegal one, & the brokers 
paid the proceeds to a person as being 








1409. Add. Annotation :—Mentd. Spencer v. Hem- 
merde, [1922] 2 A. C. 507. 

1422, Add. Annotation :—As to (1) Refd. Baker v. 
Lioyd’s Bank, [1920] 8 K. B. 822. _ 


1425. Add. Annotation :—As to (2) Refd. Lawrence 
v. Hayes, (1927] 2 K. B. 111, 

1426a. Proceeds of sale of goods—Goods consigned 
by commission agents for principal—Right of 
agent to set off claims against consignors.|— 
In 1917 pitf. & F., merchants at Odessa 
in. the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pitf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia wére abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished & its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This pernis- 
sion was the result of the establishment of 
an independent republican Govt. over the 
Ukraine—the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt. claimed 
neither a de Jacto nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Latcr on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a de facio &, 
recently, as a de jure Govt. by the Govt. of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pitf. & by F. became inextric- 
ably mixed, with the result that I’. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging (inier alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this action :—Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 


the agent of their principal to receive 
it :—Held * the principal could recover 
such proceeds from the agent.— 
AIKMAN v. BURDIOK BROTHERS, [1923] 
tong Woot D IR. 1165: 31 
va ; . iL. R. ; 
eeryging. [10231 AN. 7 41 All. 254.—IND, 
PART VIII. SECT. 2, SUB-SECT. 5. 
al rule.}-—-Where money 


ec, Gener 1464 v a. 
fs recoverable by a principal from 





an agent as having been received by 
the agent on the principa)l’s behalf, the 
agent is not as a rule Hable for interect 
unless by virtue of an express agree- 
ment or of some mercantile on ee 
LALMAN ¥. CHINTAMAN? (1918), I. L. BR. 


PART VITl. SECT. 2, SUB-SECT. 7.—A, 
———, Pitt. supplied 
money for the purchase of land of which 
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Vol. I1.—Agency. Cases 1409—1501a. 


was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pitf. & F. & the transfer of F.’s rights to 
ltf., made it ciear that the bank’s title to 
he bristles had gone; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand.—DorF v. NEUMANN, LUEBECK & 
Co. (1924), 40 T. L. R. 405. 
1437. Add. Annotation :—Refd. Re Achillopoulos, 
Johnson v. Mavromichalh, 51928) Ch. 433. 


1459. Add. Annotations “Ger. ally, Refd. Do- 
minion Coal Co. v. kinonge S.S. Co. 
[1922] 2 K. B. 132. Mentd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 636. 

1460. Add. Annotation :—Refd. Dominion Coal Co. 
v. Maskinonge 8.8. Co., [1922] 2 K. B. 182. 

1467. Add. Annotation :—Refd. Rawlings v. 
General Trading Co., [1920] 3 K. B. 30. 


1482. Add. Amnotations :—Apld. Mortimer v, 
Beckett, [1920] 1 Ch. 5713 Prosperity ». 
Lioyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Hisler, {1926} Ch. 609. 


1484, Add. Annotation :—Refd. Prosperity  v. 
Lloyds Bank (1923), 39 T. L. R. 372. 


1486. Add. Annotation :—Consd. Davey v. Robin- 
son, [1923] 1 K. B. 563. 

1490. Add. Annotations :—Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413; Harrods v. Harrod (1924). 40 
T. L. R. 1953; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce.. [1925] Cb. 675. 

1491. Add. Annotation :— Mentd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 1138. 

1500. Add. Annotation :—Mentd. Lowther vw. 
Harris, [1927] 1 K. B. 3983. 


1501a. Agent wrongfully acting for other principals 
— Liability of party inducing agent to commit 
breach of duty.] — Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 Ibs., & 
supplied him with forms of contract. bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that cotal weight D. handed 300,000 Ibs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Hesps. having 
also repudiated liability. one of the vendors, 
with whom D. had contracted upbn resps.’ 


deft. took the deed in his own name. 
Ir an action to have deft. declared 
a trustee & for the recovery of mesno 
profits the defence was that the pur- 
Chase price was furnished by plitf. with 
the intention that the land should be 
deft ‘s & that nitf. should have a home 
with deft. during her lifetime :—Held - 
Itf, was entitled to judgment.— 
NNOS tv. MCLEAN (1919), 62 N. 3. R.- 
485.—CAN. : 


‘Cases 16019—1571. 


form, was held to be entitled to damages 

from resps. as having held out D. aa their 

._.' agent. esps. claimed to recover over from 

“ appit.:—Held: resps. -were so entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage.—JASPERSON 
v. DoMINION TosBacco Co., [1923] A. O. 709; 
92 L. J. P. 0. 190; 129 L. T. 771, P.O. 


1508. Add. Annotation :—As to (1) Refd. Spencer 
v. Hemmerde, [1922] 2 A. C. 607. 


1608. Add. Annotations :—Refd. Re Richardson, 
Pole v, Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 636. 


1509. Add. Annotations :—Refd. Taylor v. Davies, 
[1920] A. CO. 636; He Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 5438. Mentd. 
Weld v. Petre (1928), 97 L. J. Ch. 399. 


1513. Add. Annotations ;—Refd. Re Richardson, | 
Pole v. Pattenden, [1920] 1 Ch. 428; Taylor 
v. Davies, [1920] A. C. 636. 


1517. Citations :-—For ‘' [1894] 1 Ch. 416” read 
11894] 1 Ch. 616," 


Add. Annotation :—Refd. Re Windsor Steam | 


Coal Co. (1901), Ltd., [1928] Ch. 609, 


1518. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


1526. Add. Annotution :—As to (2) Refd. Wright 
v. Morgan. [1926] A. C. 788. 


1529a. Unless full disclosure—Sufficiency of 
disclosure.]|—Deft. bought shares in the — 
Co. on the recommendation of T., who was 
in the office of E. & Co., stockbrokers. E. & 
Co. carried through the transaction & sent 
deft. two contract notes, on which were the 
words “ bought of ourselves as principals,”’ 
& no commission was charged. By arrange- 
ment deft. paid 25 per cent. of the price of 
the shares, the balance being carried over. 
E. & Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. :—Held: E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft. that they were selling as 
aed dan & deft. with full knowledge gave 
is assent to their position, & the trustee's 
claim succeeded.— ELuis & Co.’s TRUSTEE v. 
WATSHAM (1923), 155 L. T. Jo. 368. 


PART Vill. SECT. 2, SUB-SECT. 9.—A. 
fi. ——— Agent lending money to 
pees tn whom agent not authorised 
lend.}--A sult by a principal against 
an agent for the recovery of money 
len. to persons te whon the agent was 
not authorised to lend, Is a suit for an 
ordinary money account & is governed 
by art. 89 & not art. 90 of Limitation 
Act (ix. of 1908).—MuTHIAH CHETTY 
vw. ALAGAPPA CHETTY (1917), I. L. R. 
41 Mad. 1.—IND. 
Pant las SECT. 2, SUB-SEOCT. 10. 
"1680 i. —-—- Hemedies of principal— 
Principal may. repudiate or a 
transaction.}—A principal who * 
covers thgt he has purchased his 
agent’s own property may elect either 
to repudiate the coutract or to affirm 
it. If he wishes it to stand & also 
claims the resulting 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship ween him & the agent.— 
ROBINGON 9. RANDFONTEIN, 
App. D, 168.—6. AF. 


Bert VIII, SECT. 2, SUB-SEOT. 11. 
to ary goods cannot himself purchase 


_ 


on the part of 
that he has, ei 


defte 
without tf,’ 
int Dp 8 
which, in 


laterest, 
defta. were 
being £250 


& 


such goods ‘at a sale b 
— OsRY v. HirscH, [192 
631 68. AF. 


1542 vii. -}-—J ARVIS 
{1926} 3 D. L. R. 897.—CAN. 

CuristTix (Y. T.) (1905), 2 W. L. R. 
1.—-CAN. 

1665 i, —— -——— ——— 
fton without knowledge. 
establish acquiescence or ratification 
itf. it must be shown 

r by word or deed, 
& with a full knowledge of the cir- 


stances abandoned his 
vo. Hirsca, [1922) 0. P. D. 


PART VII. SECT. 
1572 ii, ——., ier pursuance of an 
9 


agreemnent - 
a@ mtge. of £100,000 at & per cent. 


Encuse anp Emprmer Diarsr SUPPLEMENT. 


1582, Add. Annotation :—Mentd. Collins v. Hop: 

kins, [1923] 2 K. B. 617.  saaeuties 
33. Add. Annotations :—Rofd. fe JudU 

re Mills, [1922] 1 Ch. 100; Re Btic, [1928] 
Ch. 861. Mentd. Re City Equitable Fire 
Insce. (1924), 40 T. L. R. 858. 

1650a. ——— Broker.|—Appit. employed 4 broker 
to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the, cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
appit. He sold (inter alia) two lote of 
foreign cotton to different jobbers at the 
respective market .prices of the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same ‘description. The 
broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued appit. to enforce 
the broker’s claim to be ingemnified. The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding :— 
Held: the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 
account was effectually closed.—CuHRISTO- 
FORIDES v. TERRY, [1924] A. C. 566; 93 
L. J. K. B. 481; 181 L. T. 84; 40 T. L. R. 
485, H. L. 

1552. Add. Annotation :—Cenerally, Refd. Christo- 
forides v. Terry, [1924] A. C. 566. 

1558. Add. Annotation :—Apld. Christoforides v. 
Terry, [1924] A. C. 566. 

1558a. ; Waal v. LisTER (1920), 
149 L. T. Jo. 446. 


1561. Add. Annotations :—As to (1) Refd. Prager v. 
Blatspiel, Stamp & Heacock, {1924] 1 K. B. 
566. Generally, Refd. Tarn v. Scanlan, Neil- 
sen, Andersen v. Collins, Muller (London) v. 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. Mentd. Keen v. Mear, {1920] 
2 Ch. 574; Jones (Holloway) v. Woodhouse, 
{1928} 2 K. B. 117. 


1571. Add. Annotation :—Refd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allie Bin 
ime tage Abdullah Bahashuan (1928), 45 

e L. e Le 


ubiic auction. term of the mtgc. In an action by 
}c P. D. tha against defts. to recover the 

2,500 as being a secret profit made by 
them while acting as ageut :—— 
Held: pitf. was entitled to payment 
to him of the #£2,4500.—Kproas’ v. 
v DaLerty & Co. (1916), 22 C. L. R. 
402.—A U8, 

1672 tii. —-——.}—An agent has no 
right to receive remuneration other 
than from his principal, unless there {ts 
a contract express or implied to that 
effect.-—-SMITLE wv. SLATTARD (1919), 
21 Ww. A. L. R. 19.—-A UB. 

1572 iv. ———.}—-Where one man 
stands to another in a position of 
confidunce involving a duty to protect 
the Interests of tha 

ermitted to make a secret profit at 

he other’s expense or to place himself 
in a position where his interesta con- 
flict with his duty.—Roninson 9, 








v. JARVIB, 


rma- 


No 
In order to 


3 1 -—6. AF. 
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for pltf. 
but 





ai agbecsieht With the tateee GF RANDFONTEIN, STO., [1991] App. D. 
consideration of com> ese a 
minsion of § per cent. per aun am to be 1572 v. | Bi authorised 8., 
ETo., paid to them by the m . out ofthe his agent, to property for a certain 
terest payable by pitf., they sum, apie to take a portion of 
to tee the payment of principal] the we. price in cash & a mtge. 
paid'by the ates a's00, Beso ie propa Yor the supulatod 
8 m . e 
each 4 -year during the amount, but without the mowining 


a 


1580. Add. Annotation :~—Refd. Hocker v. Waller 
(1924), 29 Com. Cas. 296. 

1584. Add. Annotations : — Generally, Mentd. 
London County & Westminster Bank v. 
Tompkins, [{1918] 1 K. B. 615; Ellis’ 
Trustee v. Dixon-Johnson, [1924] 1 Ch. 342. 

1598. Add. Annotation :—Mentd. Glicksman v. 
ee & General Assce., [1925] 2 K. B. 

1600. Add. Annotation :—Generaliy, Mentd. Ford 
®. Radford (1920), 86 T. L. R. 658. 

1603. Add. Annotation :—Apld. Re A Debtor, 
[1927] 2 Ch. 367. 

1607, Add. Annotation :—-Apld. Re A Debtor, 
[1927] 2 Ch. 367. 

1608a. J—A hotel broker, who is acting 
as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
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this arrangement is assented to with full 
knowledge by the original peor ——FULL- 


woop v. Hurtgy, [1928] 498; 96 
L. J, K. B. 976; 188 L. I 49; 43 T. L. R. 
745, ©. A. 


162%. Add. Annotation :—Generally, Mentd. Clark- 
son v. Davies, [1923] A. C. 100. oe 


1626. Add. Annotations :—Consd. Rhodes v. Mac-- 
alister (1923), 29 Com. Cas.19., Refd. Re Hall 
& Pim (1927), 137 L. T. 585. Mentd. Slater 
v. Hoyle & Smith, [1920] 2 K. B. 11. 

1632. Add. Annotations :—As to (1) Consd. Rhodes 
v. Macalister (1923), 20 Com. Cas. 19. Refd. 
ae vw. Oakes, Roncoroni (1922), 127 L. T. 
267. nats &) Refd. Adams v. Morgan, [1923] 
2K. 

1635. Add. as :—Ap’ Alexander v. 
Webber, [1922] 1 K. a. 64%; Re A Debtor, 
[1927] 2 Ch. 367. 


or consent of A. obtained & retained 
@ commission from the purchaser for 
raising the bond :—Held: aueh poms 
mission was a secret profit, & in 
redshirt it had acted iiehonoatie 
towards A.—LEVIN »v. Lavy, [1917] 
T. P. D. 702.—S. AF. 
sad. -——— a pa receiving present, ]— 
Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of & wo, purchasing co., Who were con- 
in the negotiations for the pur- 
chase, of his intention, afterwards 
carried out, to make a moncy present 
to the purchaser’s manager & agent, 
who took the principal part in the 
negotiations, & assent thereto by such 
directors, 1s not effective to prevent 
rescission on the basis of secret profit 
the agent if the vendor has, prior 
to the completion, secretly Ied the 
agent to expect that he would roceive 
@ substantial sum in the event. of the 
sale being com leted, & it. is immaterial 
that the vendor's motive was to a 
large extent to recoup the agent for 
out-of-pocket expenses. cigig ae 
ue Co. vee ig ON NINGHAM, »{1919) V.L. R. 


sf. Agent entering into contract 
with alata F—If an agent, without 
disclosing that he ia the person dealing, 
himself enters into a contract with 
his principal, the latter on enpe hala 
the fact can have the transaction se 
aside, & it in immaterial] whether there 
has been fraud or not, or whether the 
transaction is advantageous or otber- 
wies to the principal.—-ACHUTH4, ETO. 
To06“iNb (1922), I. L. R. 45 Mad. 


——— Agent for sale artificially 
influting rates.j}—An agent for sale of 
goods cannot, while eouueny. selling 
or making settlements on foot of such 

tions, make dny secret profit 
for himself, or for persons with whom 
he is associated, by artificially inflating 
the rates & then settling on the basis 
of unewe rates.—MATHRA Das-JAGAN 
Natt JIWAN M4a4w-GIAN aan 
(1827), 1 "L, RB. 9 Lah. 7.— 


1581 ili. 
where an 





-. +—-There are cases 
ent ia ‘entitled to retain 
= oy were bauer ae 


betwee 
profit is eocidentel: ( une w bai A ane 
action producing the profite is outside 
the soope of the agency & no confiict 
between duty & interest arises, (3) 
where the Spent on account of his 
clear ino deemed to waive hia 
right be profita aby his aT. CEAPPRLE 
PE 


—UNI ie alter v. LE, 
written rye 


hit fey by oe be a4, 509 
r oent. on 
if aatt sok sold ropert r that sane 


authorised dott. to aan any amount 


paid for the property in excess of that 
sum. Piltf. claimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tained a commission from the i 
chaser. The commission obtaine 
deft. from the purchaser, who h 
pay cash to ite. was for raising loans 
enable her to pay the seller :— 
Held: as the commission ébtained 
from the purchaser by deft. was 
not a commission on the | rice, but io 
respect of an entirel erent trans- 
action, his conduc ite perfectly 
honest, & he had not forfeited his 
right to be paid a commission by pitt. —_ 
STANTON v. HUMPHREY, [1923] 


419.—S. AF. 
1589 i. Remedies of principal— 
he jai may remidiate transaction-— 
nt after affirming transaction. --UNION 
Covenarent v. CHAPPELL, [1918] 


O. P. D. 462,—S. AF. 
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1594 iii. .+—Held: pltf. sould 
not recover any commission, because 
he was in a position where his interest 
was opposed to that of his principal, 
so that he had a herp tar ga not to 
peaies Sette ae Le acta DAs & failed 

disclose we Ba. Ga v. 
LAND (1920), 4 3; 
a Fae oi 060 —CAN. 


sj. Agent to raise money advanc- 
ing sum himself.J—Under a contract 
between a prince pal & a financial agent, 
by which the agent agrees to raise 
sums of money for the principal upon 
first & second mtges., at sta rates 
of ftnterest, of the principal's land, 
it is not illegal for the nt to find the 
money himeelf, unless there is a especial 
Pup ueton to the Bont ; the fact 
of the rates of interest being specified 
revents a conflict of interest & duty 
pn the ent.—DaLGeTy vv. Gray, 
See V. L. R. 586.—AUS. 


-.J—Therulesa a fo ae 

agente for the sale of land do not 

ar a middieman employed merely 

to bring the vendor& on er together 

le them to make their own 

pba eh igh aaah a middleman nor 

the vendor ie obliged to inform the 

porohacse of the payment bythe vendor 

of a Beat aera aooe ous the 

HEPWORTH, 

ae 1 WoW ie ds R, 147 ; 39 D. L. R. 
95: 5659.0, R. 614. spun 

7 Coe 18, 


11987] 4 D.. L. R. DR baa ty (1927) 8.C 
90.—CAN 














m iff. 
mat employed by one person, to effect 
an ec aanae of 7 one perec is oe 
bringing it it about, yewranded ad by th 
er party for doing so does Las 


55 


itself constitute him the agent of the 
latter, though it may oe some oe Ala 





that he was.—BROVE are ), 
{1927} 4 D LL. Rh. 993 ; {1927) "3 
Ww. W. R. 513.—CAN. 
hee Ayent having option to pur- 
ot ee See or uyeee (No. 1) 
eet 6 8 D. L. 5 N.S. R. 


84; affd.,[1925; 1 Re $0 no ay .—OAN. 


si. Pariner of agent to buy one of 
trustees vendors— Purchaser oe no 
damage.}—WooLwortH (F. W.) Oo 
ae: vn aaa (1925), 35 B. O. 


PART VIII. pECree SUB-SECT. 15.— 


1601ia. ——.)—If the agent forthe 
vendor in a sale of rea property 
receives commission from the i 
chaser also, the vendor ir entitle 
recover the amount of such Sone 
mission from the agent, notwith- 
standing that the sale of the property 
a been comp pete: — FOSTER v. 

REAUME, io DL R. 951: revag., 
{1923} 4D. L. R. 51; 540. L. ’R. 245. 
—CAN 


PART VIII. SECT. “a SUB-SECT. 15.— 


sm. Agent to do pene een doing 
work himself.|}—Defts., house-agents, 
acted as agents for pItf to collect the 
rents & to do the necesrary repairs to 
her property. Defts. were originall 
rp deleted in 1908, & up to 1911 ha 
he repairs executed by outside con- 
te In 1911 defts. opened their 
own cone oe bebe did tho repairs them- 
selves, & rged the ‘‘ usual trade 
prices,”?> which included a_ profit. 
Quarterly statements of account were 
regularly furnished by defts. to pan 
from the commencement of the agence 
Pitt. claimed to have the accoun 
reopened on the ground that she h 
been charged a secret profit ne defts. 
on the repairs executed by them in 
addition to their commission :—Held 
as pitf. knew & eeproyed of the renal 
work belng executed by defts., & digs 
had made sufficient disclosure to pte. 
that they were charging a profi 
the charges were not shown to have 
been unfair or unusual, pitf. was not 
entitled to have the accounts fre- 
onengd. oe v. BaRRON, [1923] 


PART VIII. sea ss SUB-SECT. 15.— 


1635 fff. ———.}—An ti secret bonefit 

given by one contracting party to the 
nt of another with the intention 
influencing bis mind in favour of 

the donor is a bribe, which entitles 

the other contract ini party to oan 
set aside the contract.— DAVIES 


to 
DONALD, [1923] OC. P. D. 205.—8. AF. 


4) 


1718, Add: Annotation sds to (2) Held. Howard 1798, Add. 
FLoulder B.. “Manx 7 Iales. 8.8. Oo., {1923} a oe ie : 


, a XK. B.. 110, ° Ss 


_...-_ t@ the truates "a esta 

which RS family =i lcchens « 

the purchase-money wae paid by. the 

trostecs at the instance of A. Deft, 

play ee apg 
: en 

obtained B.'s oizna: ture "0 the noon 


- G.) & Na, LTD. 9». CO 
) 15 Tas. L. R.17,—A US. 
1708 xiv. ——— ——~.}—An agent fs 
entitled to oommission on a sale 
brought about by hie action in putting 
the purchaser in touch with the 
pe al, even though the purchase 
8 subsequently completed through 
another nt.~PETTYPIECE v. HoL- 
DEN (1920), 40 D. LL.) R. 886.—OAN. 


1706 xv. ———i,}—-The commis- 
sion on a eale of reas estate was given 
by the ct. to the agent who faund the 
purehere & put the vender in motion 

meet him, rather than to another 
who performed services in connection 
with the effecting & carrying out of 
the sale.—BaTEMAN v. SNELGROVE & 
GARDEN, [1921] 1 W W. R. 305; 14 
Bask. L. R. 69; 57 D. L. R. 283.— 
CAN. 

1708 xvi. -———.]—A. promised 
B. a commission if B. sold a ship. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
& it was passed on through others 
until, about nine months after the 

reement with B., a broker to whom 
the matter was mentioned came to 
A. & made an pirongemen directly 
with him resulti & purchaser 
being obtained. continued his 
services, which were accepted by A., 
up to the time of sale, & was of assist- 
ance {n procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry :—Held: B. entitled to com- 
mission.—GRKER v. Gopson, (1921) 
2W. W.R. 209; 603 C. R. 653; 56 
D. L. R. 696.—CAN. 

1706 xvii. J—Pitf. en- 
deayoured to effect a sale of deft.’s 
land tc aco., of which H. was a director, 
& introduced H. to deft. The parties 

ailed to agree upon terms & the 
negotiations ended, & piltf. made no 
further effort to sell the land. Sub- 
sequently deft. through another agent 
sold the land to H., who purchased it 
on behalf of another co. :—Held: pitt. 
was not entitled to commission.— 
NEVE v. LEESON, [1921] 1 W. W. R. 


904.—CAN, ’ 

1706 xviii. .}—~After pitfs., 
with whom a house had been listed, 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
to induce the vendor to reduce the 
1lee, The vendor waa unwilling to 

xa Agure apne to the purchaser, 
& the latter then neogotia through 
other agents, with whom the house 
had also been listed, & Shame bought 
it:—Held; pltfsa. were entitled to 
commisaion.- BROOK & ALLISON ». 
HENDRICKS (1922), 66 D. L. R. 825; 
15 Sask, L, R. 439; (1922] 2 W. W. R. 
580.—OAN., 




















1706 xix. ———~-_ ~———-. }~ Deft. _ listed 
a propert y with pitfs. with instructions 
(2) 


@& purchaser at the price of 
$5,000. <A mouth later deft. listed the 
property with another broker at 
4,750, the second broker ha his 
0° acrosa the hall from tis,’ 
offices in the same building. Itfa, 
interested 8. in the propert brought 
her to view it. Shortly after S. went 
to pitts.’ offices with a view to pur- 
chasing, & when about to enter the 
offices saw a picture of the propert 
in the window acrone the hall marke 
Bits” caer, aincuind’ tesa but 

. 0 eR, 
went ott without making the purchase, 


» . 110. 


crossed the hall & purchased 
property from the second broker: at 
4,150 --Held: pltts. were entitled 
to their commission.—TURNER MEAKIN 
oan v. FisBL_p (1923), 33 B. Cc. R. 56, 


1708 xx. ———~ ———., ARR v=. LA 
Drwou 1192712 DL Rage on 
1 Wew ik 674; 88 B.C, R. 97,-OAN 

1706 xxi. —mom, }-—P itl. received 
written authority from deft. to enter 
into a contract with a purchaser for 

¢ sale of hi» farm & stock. The rate 

remuneration was stated to be a 
certain percentage on the value of the 
land sold. Piltf. ntroduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property 
but through the instrumentality of 
another nt. Pitf. claimed m 
deft. £171 19%. in respect of the land 
sold, & £65 in respect of the stock & 
Implements. The jury found that the 
sale had resulted from the introduction 
of the purchaser from pltf. :—Held : 
pitf.’s right to commission depended 
on the terms of his authority, & thie 
did not authorise any commission on 
the sale of the stock.—Rowr ov. 
Le mk, [1921] N. Z L. R. 437.— 





1706 xxii. -}—~—Deft. ed 
to pay pltf. commission ff a sale of 
deft.’s house to X., who was intro- 
duced by pltf., went through. Deft. 
also agreed to fet pit#. know should he 
be prepared to sell his house for a 
smaller amount than he had men- 
tioned , to pltf. Deft. eubsequently 
instructed another attorney to offer 
the house to X. ut a reduced price, & 
a sale was thereupon concluded :— 
Held: pltf. was entitled to the com- 
mission agreed upon.— VAN DER WALT 
z Pa ide {1920} CG P, D. 50.— 








1706 xxiii. -}—A agreed to 
give B. a commission in case of a sale 
of certain premises. B. introduced 
C., but no sale resulted. C., of his 
own motion & not as an agent of B. 
subsequently introduced D., & A. sold 
the premises to D.:—Held: B. was 
not entitled to commission.—Gonparp 
v. ARNOLD, (1922] T. P. D. 167.—S. AF. 


1707 ii. -~-In a dispute as to 
which of two real-estate agents was 
entitled to the commission on a sale :— 
Held - the one who first through his 
advertisement attracted & interviewed 
the purchaser & directed him to the 
owner was the efficient caure of the sale 
& entitled to the commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent first showed it 
to him.—BuFreT v. WALLER & 
LAZARNIOK, {1920] 2 W. W. R. 404; 
62D. L. R. 499; 80 Man. L R. 437.— 
CAN. 

1707 iii. =~ Loan broker.|—The 
office of a loan broker is to bring 
togother the borrower & tbe lender 
who is ae 3 to one negotiations on 
a reasonable basis, & when he has done 
that, he has done all that is necessary 
for him to do & earn his commission.— 
VASAUJI MOOLJI v. KARSONDAS TEJIPAL 
(1927), I. L. R. 62 Bom. 627.—IND. 











PART VIII. SECT. Be SUB-SEOCT. 1.— 


t. i. 8. P. SATCHIDINANDA DuTT v. 
Nrrrya Nats Mirrer (1923), I. L. R. 
50 Cale. 878.—IND. 


tH, ———.}—Where a land agent is 
employed to sell or exchange the 
property of his olient, & commission 

to be paid to him when he has 
* effected " a sale or exchange of such 
property, his right to commission 
accrues when he procures a valid 


ay ah Te 


ry det pe ORS Ea gh a, 
~* Gases 1'718—2726. 
e > 


Annotation :--Retd. Houlder Howard 
Manx Isles 8.8,: €o., 1.828] i K. B. 


contract for the sale or exchanze of 
such propert ——NraRro 9,  WIL80N, 
[1924] « ry L. R. §34.—N.Z.< : 
1722 L Completion of 
tract.}—GREER v. GODBSON 
D. L. Rn. 318.——CAN. 


Oi, —— ——.}--Pitt. found a pur- 
ohaser for deft.’s land, the amount of 
commission was agreed on, & an agree: 
ment of sale executed. The pur- 
chaser subsequently refused ta carry 
out the sale :—Held : pitf. wae entitled 
to the commission.—-DONER v. LOOSK, 

1920) 2 W. W. R. 388: 68 D.L. R. 
9 Py 30 Man, Ih. R, 350.—CAN. 


sq. ——~ Commission pa on re- 
pram{story nds | agree pre 
promiss notes. agreement pro- 
vided that cominiesion wae *‘ to become 
due & payable when the purchase- 
money or any part thereof has been 
paid ":—Held: defts. having accepted 
promissory notes in lieu of a cash 
payment, the promissory notes must 
e treated as a cash payment so far as 
pitf. was concerned.——Cross v. Woop 
(1921), 64 D. L. R. 105; 60 0. L. Ba 
15.—CAN., 


entire con- 
(1918), 40 


_st. Commission payable for ser- 
vives already rendered.}—When it has 
been definitely agreed to pay an agent 
commission for his services in negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first one.—CARMICHAEL v. BOWERS 
(1922), 67 D. L. R. 515.—CAN. 


PART VIII. SECT. < SUB-SECT. 1.— 
- (a). 


1729 iii. Sale of remainder of 
land.)-—-P!tf. employed deft. to sell 
a house & portion of the block of land 
on which it stood. Deft. found a 
purchaser & a contract of sale was 
signed under which pltf. gave the pur- 
chaser certain provisional! rights over 
the unsold portion. Afterwards pitf, 
endeavoured to obtain from the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion, & deft. did con- 
siderable work in trying to induce the 
purchaser to vary the contract in this 
respect. gation: | the negotiations deft. 
repeatedly urge RA to sell the whole 
of the land. egotiations having 
failed pitf. behind the back of deft. 
sold the remainder of the land to the 
original purchaser & the .whole was 
included in a single transfer :—Held:; 
deft. was not entitled to commission 
on the saale.—McANDREW v.. GRAY 
1920), 20 Ss, R. N. s. W. 635.—AUS. 








PART VIII. ae S) SUB-SECT. 1.— 


e e 


sw. Transaction similar — Further 
sale.}—A. in 1911 employed plitf. to 
sell a Crown lease, & an agreement was 
entered into which provided that if 
Itf. sold the tease for 825.000 he was 
receive #5.000. In 1914 through 
the instrumentality of pitf. the lease 
was transferred to S. & on payment 
by S. of £5,000, pitf. received £1,000 
as commission. In 1919 A. & 8. sold 
the lease to T. for £14,000. Some 
years prior to this sale pitf. had sub- 
vrittod full particwars of the lease to 
T., who would not then buy. L., who 
war employed for that purpose by A. 
& S., bad brought about the sale to T. 
Pitf. claimed commission in respect 
eatlted to corimuenon,  BEWONEY 
entitle commission.~— ° 
rer apa 1923) 8. A. S. R. 105.— 


Cases 1788—1751a. 


ENGLISH AND Emprre Dicerst SupeLEMENT. 


1788, Add. Annotation :—-Consd. Bow’s Emporiu Moulder v. Manx Isles S.S. Co., [1928] 


v. Brett (1927), 44 T. L. R. 194. : 
1739. Citations :—For the existing citations sub- 


stitute as follows :— 


(1887), as reported in 58 L. T. 96; 3T. L. BR. 


836, H. L 


Annotations :—For “ Mentd. Barnett v. Isaac- 
son (J888), 4 T. Le R. 695,” read * Refd. 
Barnett v. Isaacson (1888), 4 T. L. R. 695.” 


Add. Annotations :—-Generally, Refd. Keppel 
v. Wheeler, [1927] 1 K. B. 577. 
bury v. Bank of Montreal, [1918) A. C. 626; 
Howard Houlder v. Manx Isles 8.8. Co., 


[1923] 1 K. B. 110. 


1740. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1741. Add. Annotation :-—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1746. Add. Annotation :—Refd. Howard Houlder 

v. Manx Isles 8.8. Co., [1923] 1 K. B. 110. 
1746a. Agent to sell property—Agent himself buy- 
ing property— With consent of principal.J— 
Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purchase by himself 
unless his principal bas expressly agreed that 
such commission shall be payable.—HockER 
». WALLER (1924), 29 Com. Cas. 296. 


1751. Add. Annotation :—As to (2) Refd. Howard 


PART VIII. SECT. 8, SUB-SECT. 1.—D. 
sa. Agent to obtain money for project— 
Expansion &: modification of proposal.) 
—RHeld: the ent was entitled to 
recover commission.—THOMAS ¥v. GALE, 
f1927,1 DL. hh. 593; S.C. R. 314; 
varying, [1925] 3 D. L. R. 757.—CAN. 


sb. Sgent to sell—Third party entering 
into partnership with principal.}—A., 
an agent employed by P. to obtain a 

urchaser for a mill, introduced M. to 

- The sale did not go through. 
P, eventually entered Into a contract 
of partnership to work the mill, the 
peer aly being P., M. & C. :—Held: as 
he transaction resulting from the 
agency diffcred substantially from that 
which A. had been employed to 
procure, he was not entitled to any 
remuneration.—BORDER wv. EDLEY, 
(1920) O. i D. 19.—S. AF. 


pi. ~—-——,]-—-Pltfs. claimed for 
commission on sale of timber holdings 
of deft. co. The shareholders had 
passed a resolution authorising a sale 
at a fixed m um price upon terms 
agreeable to the directors, & a letter 
from the co.’s managing director to 
pitfs. offered 635,000 commission 
should plitfs. make a aale at a certain 
named price, which price would net the 
co. such minimum price. <A sale was 
made through other agents, not for a 
lump sum, but for a price based on 
board measurement to be paid for as 
the timber was taken, with an addi- 





tional sum to be paid when the timber. 


been logged :—~—Held: the erale 
was not 4 sale within the contract.— 
RORAY v. NIMPKISH LAKE LOGGING Co., 
LTp., & GARLAND, [1919] 2 W. W. R. 
105.—CAN. 


yi. ——-.)— I. requested 8., a 
servant of pitf., to obtain a buyer for 
his property. told S. 
wanted £850, & would pay com- 
mission. 8. then asked KE. if he would 
consider an offer. E. replied~ he 
wanted £800 clear. S. introduced K. 
to E., but the price offered was too 
low, & after varioun negotiations no 
kale took place. Six months later E. 
sold the property to K. for £600 :— 





that he. 


1751a. 


e B. 110. 2 
--|—Pltfs., who were shipbrokers, nego- 


tiated on behalf of defts., the owners of a 


steamship, a charterparty of the steamship 


which was to be in force from Oct. 1920 for 


Mentd. Ban- £125,000. 


cent.... 


Held: as the buyer offered lese than 
£800, pltf. was not entitled to com- 
mission._- ROBINSON v. EvKs, [1917] 
S. A. L. R. 71.—AUS. 


y ii. -+-Held: as the 
empioyment was a general] one, the 
price mentioned being intended not 
as a hard & fast ene, but as a basis 
of negotiations, pitf. was entitled to 
the agrcod commission on the price 
obtained.—PRENTICR . MERRICK, 
{1917) 3 W. W. R. 1060; 24 B.C. R 
432; 38 D. L. R. 388.—CAN. 

y tii. ——.}-—An owner in Apr. 
Usted with an agent certain land 
for sale at $35 an acre with a fixed 
cash payment, the price to inelude tho 
crop, In Nov., after the owner had 
taken off & sold the crop, the agent 
sold the land for $30 an acre on a 
small cash payment :—Held: in order 
to earn his commission the agent had 
to obtain a purchaser for the land & 
crop at $35 per acre.—FITCHELL v. 
LAWTON, [1919] 3 W. W. R. 728; 49 
D. L. R. 185.— CAN. 














y iv. -}~—Deft. listed his 
farm with pltfs. for sale at $38 an 
acre. Deft. sold the land at $37 an 
acre to one introduced .by pltfs. :—~ 
ileld: pltfs. were entitled to com- 
mission.——-SMITH vw. Wricut, [1919] 3 
W. W. R. 10943; D. L. R. 408; 
12 Sask. I. R. 491.—CAN. 


y Vv. ———, }—When a proprietor 
goes to an agent & requests him to find 
@ purchaser, naming at the same time 
the sum which he is willing to accept, 
that wiJl constitute a general rtd 
ment, & should the estate be eventually 
sold to a purchaser introduced by the 
agent, the latter will be entitled his 
commission, although the price paid 
should be lese than the sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
the agent from selling at a lower price 
without the consent of his employer, 
but it is given merely as the baais of 
future negotiations, leaving the actual 
price to be settled in the course of those 
Pheay Gee ae on vy HaRvVEY 








five vears, & which contained a clause pro- 
viding that the charterers shonid have the 
option of purchasing the steamship at any 
time between the signing of the charter & 
the completion of the charter period for 
On the day when the charter- 
party was signed defts. signed & gave to 
pitfs. a commission note in these terms: 
‘* We hereby agree to pay you... 5 per cent. 
brokerage on hire. .. . Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be 34 per 
The charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the charterers for £65,U00. 
brought an action against defts., claiming 
(inter alia) 83 per cent. 
£65,000, the price paid by the charterers for 
the steamship, &, 
guantum meruit for their alleged services in 
effecting the same :—Held: 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 34 per 
cent. was to become payable; (2) the latter 


FPitis. 
commission on 
in the alternative, a 


(1) the former 


162; 1 W. W. Rf. 231% ape. (1920), 
ey D. L. R. 703; 14 Sask. L. R. 19.— 








y vi. .J—-Where tho con- 
tract is that the agent iy not to be paid 
a commission unless he procures a pur- 
chaser at a specified figure, the fact 
that a sale is made by the owner at & 
lower price docs not entitle the agent 
to remuneration by way of quantum 
merutt.— GRIFFITH 0. FREDERICKSON, 
{1926} 4D. 1L. R. 50; [192612 W. W, R. 
680; 36 Man. J.. R. 54.—CAN. 

sc. Third party taking land in a 
trade. |—Agents who had been promised 
u commission should they obtain a 
aa for land at a certain price :— 

eld: not entitled to commission, as 
they only Introduced a party who took 
the land :n a trade & with whom the 
principal had previously discussed a 
tradc.—BROWN wv, PAaTCHELL, [1919] 
ae W. R. 701; 49 D. L. R11 





sd. Agent to exchange—Ewrchanoe of 
other properties.}-—A real estate agent 
is entitled to his commission on an 
exchange of properties where he 
brings the parties together & engages 
actively in negotiating the exchange, 
which eventually falls throngh owing 
to the objection of his principal to 
include certain stock .& implements 
in the transaction, the principal soon 
afterwards completing the exchange 
without the stock & implements but 
with the same purchaser for other 


roperty owned by him.—DuNN ov, 
a (1923) 1 DL. RR. 426.—~ 


af. Agent to obtain signature of wife 
—Obtaininy signature of husband. }— 

efts. ed with pltfs. that if the 
latter obtained Mra. M, to sign a 
building contract for oa house they 
would pay pltfs. the usnal commission 
as on a sale of land. Pltfr. obtained 
the signdture of the husband :—Held: 
ar it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the husband, pitfs were entitled to 
the :ommission agreed to.—SMITH & 
SMITH 1, aber & Houtmzs, [1923] 
§ D. L, Re 68 4 W. W. R. 49.—CAN, 


claim also failed inasmuch as the 

having reduced their bargain into writing in 

the commission note, there was no scope for 

the operation of the principle of quantum 

meruit.— HOWARD-HOULDER & PARTNERS, 
. Lrp. v. Manx Isizs 8.8. Co., [1923] 1 K. B. 
128 L. T. 847; 
88 T. L. R. 757; 66 Sol. Jo. 682; 16 Asp. 
M. L. C. 95; 28 Com. Cas. 15. ~ 


1755. Add. Annotation :—Retd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1768. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1768a. Principal selling ship.to charterers—During 
currency of charter.]—Shipbrokers employed 
to effect a charter of & steamship procured a 
charter for eighteen months, but after four 


110; 92 L. J. K. B. 238; 


PART VIIL. ah ar SUB-SECT. 1.— 
'E. (a). 

1764 xix. —— Principal aliering 
date for giving possession.}—An agen 
with whom land has been listed for 
sale has earned his commission when 
he hae introduced to the owner a 
yurchaser who ir ready, willing & able 

buy at the price & terms stuted 
by the owner, though the sale doer not 
ro through by reason of the owner 
nsisting on a date for eiving of poa- 
session later than that at first stated. 
—BHieoins v. MiIrcueLL, [1921] 1 
W.W R 252; 67 D. L. R. 288; 31 
Man. L f. 60.—CAN. 

1754 xx. .J—-Deft. :—~Held: h- 
able to pitf. for an agreed comuinission 
for a sale of land procured by pitf. & 
which was not carried out because of 





deft.’ refusal, without sufficient, 
reason, to carry it out.—BALLS »v. 
McGruoor (1922), 68 D. L. R_ 718: 


32 Man. L R. 196; [1922]2 W W_R 
1247: affg., 66 D. L. R. 696.—CAN. 
1754 xxi. -+—Where 28 real- 
estate agent had found a purchaser 
who had accepted the soller’s proposi- 
tion for the rale or exchange of his 





land, & the acceptance was made within, 


the time limited by the seller. but the 
seller refused to complete the trans- 
action & alleged that the purchaser 
Was not ready, willing or able to com- 
piete the transaction:—Held:; the 
onus of proof was on the agent suing 
for commission.— REGINA BPOKERAGE 
& a Nd va vas Co. v. KISTNER (1922), 


70 D. L. R. 75; [1922] 3 W. W. KR. 
657.—CAN. 
1754 xxii. Agent taking undue 





advantage of principal.}—A roa) estate 
dealer, who acted for a foreigner with 
an imperfect knowledge of Knglish, 
took av undue advantage of his princi- 
pe representing an improvident 
ransaction to bo a very desirable one, 
which he should enter into in substitu- 
tion for an exchange which had fallen 
through. The  principa) pawns Te- 
pudiated the second transaction, the ct. 
refused to allow the agent the com- 
mission he would have obtained there- 
ander it been completed, but 
allowed bin: commission on a quantum 
merutt based on the amount of com- 
mission con ee by the first 
transaction. ~—- BURNS vw. MINCHAU 
(Alta.), {1926} 3 Ww. Ww. R. 791.—CAN. 
1754 xxiii. ——~.]—-TORNER MEAKIN 
Co. v. CALEDONIA &_ BRITISH 
CoLUMBIA MortTGAGE Co., LTD., (1927) 
2 D. L. R. 395 ; 88 B. C. ht. 103.——CAN. 


sk. Principal refusing to compete with 
other buyers +—Pltte. engaged deft. to 

nrohaxe lambs in a large enecified area. 

e was to receive a commission on all 
lambe bought by him, the price to be 
the highest market vrice at the time of 
delivery. Deft. proceeded to can- 
vars farmers & secure options on the 
lamba they had for sale. When the 
time for taking the delivery was at 
hand pltfs. advanced deft. $2,000 to 


Vol. I.— Agency. 


months of the charter had run the owner 
sold the vesse: to the charterers & the 
charterparty was cancelled. The charter- 
party provided.for payment of a commission 
of 24 per cent. on the hire paid & earned 
under the charterparty & on an 
tion thereof. 
to recover commission for the remainder of 
the charter period :—Held: it was not an 
implied term of the contract that the ship- 
owners should not agree to pu an end to the 
charterparty by the sale o 

charterers, & the action failed.—FRENCcH (L.) 
& Co. v. LEESTON SHIPPING Co., [1922] A. C. 
451; 91L.J. K. B. 655; 127 L. T. 169; 38 
T. L. R. 459; 15 Asp. M. L. C. 5443; 27 Com. 
Cas. 257, H. L. 


Annotation :—Folld. Howard Houlder ¢. * “anx Isles 8.8. Co., 
{1923]1 K. B. 110. 


arties 


buy lambs. When the time for taking 
delivery of the lambs arrived, pltts. 
refused to advance the price to the 
level of that of competing buyers & 
deft. was unable to procure the lambs 
which he had agreed for:—leceld: 
pitfs. had defaulted & were dstopped 
irom saying that deft. did not complete 
his contract.—NEW ENGLAND DRESSED 
Mrar & Woon Co. wv. PATRICK 
Beoeele (1923) 1 D. L. R. 153.— 


17631. Principal declining to accent 
loan. }—Where an agent performed his 
part in obtainine a loan, & was in no 
way respunsible for the non-payment 
of the money unde: the loan :—HAetd - 
he was entitled to tie commission. — 
WHITESIDE v. WALLACK SHIPYARDS, 


LTp (1919), 27 B. Cc. R. 40; 45 
O.L R 434 —CAN., 
1766 vy ——.1—SmMITH »v. UPpprR 


CANADA COLLEGE (1920), 48 Q. L. R. 
120; 54 D. L. R. 648; 18 O. W.N. 
370.—-CAN, 

1766 vi. -—Pitf., a ship & 
genoral broker, sold to N. a ship on 
deft.’s behalf. ‘The purchase price was 
£140,000 payable by N. to deft. in 
instalments, & deft. agreed to pay 
pitf. £20,000 of the purchase price 
when he recoived the second instalment. 
Before that instalment was paid N., 
with deft.’s consent, cancelled the 
contract :—Jleld: upon the cancella- 
tion of the contract. of sale, pltf.’s right 
under his special contract with deft. 
was determined & hi» claim for com- 
mission failed.—Gowan v. BOWERN, 
{1924] App. D 550.—S. AF. 

sl. Principal not negotiating in good 
faith.}—Where under an agreement 
to pay an agent commission on a sale 
of real estate, the agent is to be entitled 
to the commission only when the 
principa] concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate in good faith witb the 
purchascr proposed & to demand only 
such terms as, considering all the 
circumstances, might be conceivably 
demanded in perfect good faith. 
Where the principal does not negotiate 
in good faith & the sale is thoreby 
prevented, the agent is entitled to 
damages.—MCINTYRE & Co. v. Law, 
[1918] 2 W. W. R. 359; 13 Alta. 
L. 2.273; 40 D. L. R. 231.—CAN. 


sm. Principal seiling shin to charterers 
—Commiasion payable under charter. -— 
Pitfe. negotiated a charterparty, which 
contained a clause providing for 
payment of commission on the esti- 
mated grors amount of hire as earned 
& paid. Subsequently the owners & 
the charterers entered into a coutract 
of sale, which contained a clause can- 
celling the charter & wo cancelling the 
clause therein providing for the com- 
mission :—Hei pitfs. were entitled 
the amount of commission which 
would have been payable if the charter- 
party had not been cancelled, but, 
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Cases 1751a—1768a. 


continua: 


In an action by the brokers 


the ship to the 


especially having regard to the fact 
that the action was brought before 
the period of biring under the charter- 
party had cxpired, subject to a fair 
deduction in view of the risk of the hire 
ceasing apart from an voluntary 


action by the owners.—ROXBURGH tv, 
ries Co., [1918] V. L. R. 118.— 


PART VIII. aan ay SUB-SECT. 1.— 





bi. J—Held: the agent was not 
entitled to comnission.—FLANAGAN », 
CHAPMAN, [1926] 1D. L. R. 159; 58 
O. L. BR. $4.—CAN. 

_ ei, -l—Deft, who was autho- 
rised to procure a purchaser & accept 
a deposit & retain from the deposit his 
commission for Mia 2 @ purchaser 
then ready & a apparently 

g 





able to fulfil his obligations to the 
extent at least of making the down 
payment, procured a -pnrehaser, who 
made the agent a deposit of $250, & 
the vendor entered into a written 
memorandum to sell to him. The 
poucet afterwards by arrangements 
etween themselves cancellea the 
contract on the ground, that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agreed to forfeit the $250 :—Held: 
deft. was entitled to retain the $250, 
but was not entitled to anything 
further.—De& Wotr »v. DELMAIn 
(1922), 65 D. L. R. 423 17 Alta. 
L. R. 441; [1922] 1 W.-W. R. 1129.— 
CAN. 

e li. .}-—A broker, commissioned 
to obtain a purchaser for a piece of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owing to his inability to pay ready 
money. The piincipal entered into a 
new arrangement direct with the 
purchaser, & such new arrangement 
was subsequently rescinded by the 
principal :—Held : the broker was not 
entitled to commission.—-FovucAR & 
ve ns aa (19238), 1. L. R. 2 Ran. 


f i. ae }-W., having agreed to 
sell shares to a co., entered into a 
contract to pay C. a commission for 
services in effecting the sale. The 
purchase price of the shares was to be 
paid by instalments & the commis- 
sion was to be paid out of the respective 
instalments, he contract provided 
that if the payments were not made 
by the purchasers W. would be under 
no liability to pay the commission. 
The initial payment was made & the 
commission thereon paid to C. When 
the next payment fell due the pur- 
chasers defaulted & shortly after the 
co. waa placed in liquidation. The 
liquidator offered the assets for sale 
& accepted the tender of W. & H. 
The successful tendcrers received all 
the asacts of the estate including the 
stock sold by C. There was no evi- 





dence that the assets had a cash value . 


' 


Cases 1771-—-1786a.. Ewatish anp Empree DicEst SuppLEMENT. 


1771. Add. Annotation :-—Refd. Howard Houlder 
- gy. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1775. Add. Annotation :—Refd. Howard Houlder 
». Manx Isles S.S. Co., £1928] 1 K. B. 110. 
1776a. ‘¢ Private treaty ’’ sale.|——Where an 
estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
‘‘ private treaty,’’ his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
‘ on the part of his principals. When, there- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed.— 
KNIGHT, Frank & RUTLEY v. GORDON (1923), 
39 T. L. R. 399. 
1782. Add. Annotation :—Generally, Mentd. 
_. Hughes v. Satchel] (1925), 134 L. T. 93. 
1788. Add. Annotation :—Refd. Howard Houlder 
ao Isles §8.S. Oo., [1923] 1 K. B. 
110. 





1786a. 


vy. Leeston Shipping Oo., [1922] 1 A. O. 


» 


451. 


1786. Add. Citation :—28 Com. Cas. 121. 


Add. Annotation :—-Consd. Affréteurs Réunis 
Soc. Anon. v. Leopold Walford (London), 
[1919] A. O. 801. . ‘ 

No hire earned—Special clause in 
charterparty.]|—A clause in a time charter- 
party provided that ‘* a commission of 3 per 
cent. on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
or not lost.’? No hire was in fact earned 
under the charterparty :—Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the.ship- 
owners as an answer to the brokers’ claim, 
inasmuch as it was inconsistent with the 
terms of the clause.-AFFRETEURS REUNIS 
Socrttt ANONYME v. LEOPOLD WALFORD 
(LONDON), Lrp., [1919] A. O. 801; 88 L. J. 
K. B. 861; 121 L. T. 893; 35 T. L. R. 542; 
14 Asp. M. L. ©. 451; 24 Com. Cas. 268, 
H. L.; aff. S.C. sub nom. LEOPOLD WALFORD 
(LONDON) v. AFFRETEURS Réunis Societe 
ANONYME, [1918] 2 K. B. 408, ©. A. 





equivalent to the amount of the 
unpaid pues price of the shares :— 
Held: - had not received payment 
for the shares, & the commission was 
not earned.—CECIL v. WETTLAUFER, 
[1923] 8. €. R. 68; 1D. L. R. 352; 
affa. 20 0. WwW. N, 260.—CAN. 


li. ———.]}--PROGRESSIVE AGENCY Ut. 
BENNETT, [1928] N. Z. L. R. 100.—N.Z. 


en. Third party renudtating contract. 
—Where a contract for sale was entered 
into between A. & B., & A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purchase- 
money, & ed ef pear repudiated the 
contract :—Held: the agent who 
negotiated the contract was entitled 
to commission on the sale.—BOND p. 
Daweson, (1923) St. R. Qd. 63.—AUS. 


ap. ————.}--Where a purchaser repu- 
diated the agreement of sale, the vendor 
acquilescing :—Held: plitfs. as agente 
were not ontitied to commission.— 
MoTor FARMING DEVELOPMENT 
Co. & DAVIDSON v. Situ, [1923] 2 
D. L. R. 1178; 1 W. W. R. 1409.— 





st. -}—Pitf. employed deft. to 
find a purchaser for certain land, & 
agreed to By, him commission if he suc- 
ceeded. t. found persons wil to 
take an option, & he prepared an option 
reement which was entered tuto by 
the parties. The purchase price was 
33,000, & the cash payment wae 
$300 which was to be forfeited if the 
urchasers fuiled to go further in 
he purchase. et | paid this 8300 to 
deft., who paid plitf. $250, retaining 
the balance, $150, as his commission 
on the whole purchase price The 
purchasers refused to carry out the 
urchase :—Held > pltf!, waa entitled 
the $150 retained by deft. as com- 
mission.-CARLSON vo. THOMPSON, 
1923} 3 W. W. R. 869.~-CAN, 
sa. ———-.}] — Pitt. entered into the 
following sale agreement with deft. :— 
*¢ 7] here authorise you to negotiate 
® sale, agree to pay you com- 
mission provided you sell or turnish 
me either directly or indirectly with 
the name of a party to whom I may sell. 
Commiraion to be due & payable when 
sale is made.”* Deft. found a pur- 
chaser, entered into an agreement of 
sale with him, & a deposit of $200 


was paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the sale 
was never completed :—Held: the 
sale never having been completed, 
deft. was not entitled to any-com- 
mission.—LEAMAN v. LAWTON (1923), 
51 N. B. R. 110.—OAN. 


PART VII. SECT. 8, SUB-SECT, 1.— 
E. (c). 


sb. Agent himself paying deposit—To 
prevent sale es land until definile pur- 
chaser secured.}—Where an agent for 
sale of land paid his principal $200, 
leading the principal to believe it was 
paid as a deposit on behalf of P., 
whereas it was really paid to hold the 
land until a definite purchaser could be 
secured :—Held: the agent was not 
entitled to any com on.—-CRERER 
& PaTreRson v. BRAYBROOK, [1919] 
3 W. W .R. 422.—CAN. 


1780 ix, ——— Agreement to pay com- 
mtesion on work done. }—Pitt., who was 
employed by deft. to sell'a station 
pecperty & to find a lease for another, 
found A., who was ready & willing 
to purchase the one & to lease the 
other, & with him deft. entered into 
& contract. Subsequently the con- 
tract having fallen through, pitf. was 
employed by deft. to raise money for 
him which it was hoped would enable 
the purchase & lease by A. to be 
carried through, & a written agree- 
ment was entered into bétween pitt. 
& deft., by which it waa provided 
that in the event of the completion 
of the sale & lease deft. should pay ‘0 
pitt. a ce sum ‘* represent.ng 
commission due to’’ pltf. “on these 
trannactions.”” The sale & leasing 
were never completed. 
to recover the sum mentioned tn the 
agreement, the trial Judge found that 
when the ment was entered into 
pltf. had a right to recover a reasonable 
sum for commission in respect of the 
work he had then done, that the 
contract did not deprive him of that 
right :—Held: pitt. was, entitled to 
recover a sum made up of 1 per cent. 
of a yeara ent Hrs, Bras USt)) 

8 on 2. 
23 C. L. RB. 589.—AUB, , 


1784 iv, ———~.}— Deft. placed a pro- 
perty in the hands of pitt...a cominiseion 
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by 


In an action’ 


Annotation :—-.4s8s to (1) Consd. French v. Leeston Shipping 
Co. (1921), 87 T. L. R. 453. 


ent, for sale upon prescribed con-+ 

tions. Plitf. found A., who was 
ready & willing to purcbase upon all 
the prescribed conditions exoept two, 
to which at all material times he 
expressed his unwillingness to agree. 
Deft. thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A.’s solr. a contract of sale contain- 
aay ea the prescribed conditions. A. 
refused to sign the contract unless the 
two prescribed conditions were struck 
out —Held: pitt. was not entitled to 
any commission or other remuneration 
from deft.—TYNAN wv. A’° BECKETT, 
(19231 V. L. R. 412.—AUS, 

1784 v. .-—In the absence of an 
exclusive listing, or of a spectal arrange 
ment that he is to be remunerated if 
he does not find a purchaser, the nt 
is not entitled to anything if he docs 
not Gnd the purchascr.—GREENWOOD 
& GREENWOOD v. WELFORD (1922), 
70 D. C. R. 107; [1922] 3 W. W. BR. 
3%8.—CAN, 


HALES v. THOMSON (Man.), [1927] 3 

so. Agent abandoning negotiations, }— 
Held: not entitled to comimission,— 
W. W. R. 156.—CAN. 


PART VIII. oS: 8, SUB-SECT. 1.—~ 
1787 ii. -}-A claim upon a 
quantum meruit for services as agent 
in respect of certain properties, din- 
allowed on the und that it was not 
the understand of the parties that 
payment should be made except as 
commission on a sale being effected ; 
in suing Bpoe a quantum meruit, in 
order to rely upon the acceptance by 
deft. of somet. pitf, han done he 
must have done it in circumstances 
which ied deft. to know that if he 
d what had been done it was 
on the terms he must pay for it.—, 
EEDEN #. TURYER (1922),68 D.L. R, 
748; (199313 W. W. R. 693.—OAN, 
178914. No right where ercpress con 
tract.}—~Where a contract Of agenc 
“tipulatee the circuinstauces in whic 
the agent will be entitled to a com- 
mission, oompensstion by way of 
quantum meruw will nut be allowed in 
circumstances woere no conmiisdon- 
oan be claimed; so to allow it would 
Pech ‘tke partion diferent tot th 
66 n m 
one they have made themselves.-— 








1780, Add. Annotation :-—Refd. Howard Houlder 
v. Manx Isles S.S. Oo., [1923] 1-K. B. 110. 


17910. ——-..—Howarp Hovutper & PartNens, 
Nx IsxiEs 8.8. Co., No. 1761a, anle. 


1798. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles 8.8. Oo., [1928] 1 K. B. 110. 


1820. Add. Annotation :-——Consd. Cramb v. Good- 


Lrp. v. 


win (1919), 85 T. L. R. 814. 


& MACLEAN p. SAWYER MASSEY 
Oo., {1918] 1 W. W. R. 727; 13 Alta. 
L. R. 126; 38 D. L. R. 333.—CAN, 
1789 li, ——~- Claim based on usage.| 
—Where an agent’s claim was base 
on &@ usage:-——Held : a apecial contract 
arose between the parties, & a quantum 
meruit was excluded.—SaMSON vp. 
MoKay, [1923] N. Z. L. R. 4.0--N.Z. 


1789 ili. ———.}—ELuioTr v. WaR- 
BURTON, [1925] 4 D. L. R. 1070.— 


1798 ti. .]—Deft. employed pltf. 
aa agont to sell land & equipment of 
oattle, horses, implements, etc., & 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Pitf, found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
payments at $60 an acre, & signed an 
agreenient prepared by pitf , which was 
crude & improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.’s 
solr., which because of certain onerous 
additions therein for the protection 
of deft. the purohaser refused to sign, 
& the transaction was broken off :— 
Held: there was in effect. a sale of 
which pitf. was the causa causans, & 
he was entitled to puyment for his 
services, on & quantum meruit basis.— 
BaNNERMANN ». BRADLHY, [1919] 3 
W. W. R 952.—CAN, 


PART VIII. SECT. 3, SUB-SECT. 1.—F. 
w i. .}—Where an agreement as 
to commission is that the agent is to 
receive all over & above a certain 
re, but nothing is said as to when 
the commission to be anid, the 
agent is not entitled to com- 
mission until the vendor has received 
in full the amount stipulated, & a 
romise made by the principal after 
he sale to pay the commission at once 
does uot render liable to make 
immediate payment.—CLAVELLE  v. 
RUSSELL, [1918] 1 W. W. R. 900; 
40 D. L. R. 61; 11 Sask. L. R. 111.— 








w il, ——— Agreement as to payment of 
commission obtained by agent by mis- 
representation as to nature of document.) 
—Held: the principal was not bound 
by such agreement.—-TAYLOR v. SMITH, 
{1926) V. L. R. 100; 47 AL L. T. 122; 
affd., (1926] V. L. R. 271.— AUS, 

ad. Commission wee out of pur- 
chase-money ~~ al purchase-moncy 
eae tnto bank—Dtsclaimer seller of 
nteréat in sum agreed to be puid to agent. 
—An agent for the sale of 
authorised to ask a price which woul 

ve him a certain amount for his 


oods was 


non h anad prety io: let the agent 

which he 

: The buyer then claimed that 
: the money 

nt.—DEVALL 0. 


. W. R. 2213 42 
D, L. B. 673.—CAN. 
a, ———— No purchase-money paid.) 
— Where a principa) incurred no con- 
tractual obligation to pay commission 
except out of the purchase-money 
ae received, & no part of the purchase 


money . recelved :— r 
the Duiricipal waa not liable.-—THORN- 


Selouged “to tho, 
9 
GORMAN, eh peed 8 
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1829a. 


1829. Add. Annotation :—As to (2) Folld. Cramb 
, v. Goodwin (1019), 35 T. L. 


———.]—Deft. engaged pltf. as a 
commercial traveller on a salary | 
sion on all business obtained by pltf., in- 
male repeat orders from al] firms in the 
ground allotted to pltf., it being stipulated 
that plitf. was to have the commission on all 


. 314. 


commiis- 


accounts that he opened, including all repeat 


DYKE-TRENHOLME REALTY OO. Uv. 
LYALL SHIPBUILDING Co., [19281] 38 


sf. Commission payable out of nrofit 
on Pg es panrag at ond nominal 
proft—~No 7 of pur e-money 
paid.J—B., & C. pesanen pltf. pur- 
chased certain land, agreeing to pay 
pitf, a commission of 81 per acre, 
which was to be paid, however, on 
out of a profit on a resale. B. & C. 
assumed make a sale at a purchase 
price showing a large nominal profit, 
which purchase price was to be paid by 
crop payments. The purchasers had 
three crop failures, paid nothing on 
account of rincipal, nterest or taxes, 
& finally abandoned the agreement of 
purchase & went out of possession of 
the land:—Held: the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf. was 
entitled to commission.—HAnNToNn v. 
RovaxL Trust Co. [1923] 3 D. L. B. 
809; 2 W. W. R. 1046.—CAN. 

sk. Commission payable out of speci- 

ed instalment—Instalment not paid. }— 

here it was an express stipulation 
of a contract as to commission that the 
balance of commission due was to be 
paid out of a specified instalment of the 

urchase price payable on a specified 

ate :—Held: the instalment not 
oor been paid by the purchaser, 
who had abandoned the land, no 
commission was payable.—BI1LODEAU 
v. MCLEAN, [1924] 3 D. L. R. 410; 2 
wae’ R. 631 Py 34 Man. L. R. 239.—— 


PART VAX. SEOT. 3, SUB-SEOT. 1.—G. 


1808 ix. Option to purchase. }— 
A. beld an option for the sale of land 
his remuneration to be the excess o 
the price obtained over $29,000. 
After the option had lapsed he intro- 
duced to the owner a purchaser of 
the land at $35,000 :—Held: A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
merutt.—ACKLES v. BEATTY (1919), 
59S.C, R. 640; 52D. L. R. 691.—OAN. 


PART VIII. SECT. 83, SUB-SECT. 1.—K. 


; agent has no 
right to remuneration unless he suc- 
ceeds in obtaining a tenant or pur- 
chaser, as the case may be, on the 
appointed terms, for the property 

ut in his hands for the purpose of 
eing suld or let. The contract is 
revocable at the will of the principal 
at any time before the agent has 
act y procured & person ready to 
take or to purchase on the terms 
arranged.—-SMITH (JUDGE) v. REN- 
FREY, {1920] 22 W. A. L. R.61.—AUS. 
agent receives an exclusive Listing of 
land it may be revoked by the sale of 
the prope y Bye owner, in which 
case the real estate agent will only be 
éntitied to reaover on a um meruit. 
— GREENWOOD & GREENWOOD v. WEL- 
FORD (1928), 70 D. L. R. 1073; [1922] 
83 Ww. ° R, 388.—CAN. 
ni, ——, ltf., by writing signed 
by deft. on Bent. 16 {ote . was autho- 
rised “from this date until withdrawn 
me in writing,’ to offer for sale 
land for $7,500, & deft. thereby agreed 
to jtf. a commission “on this 
or the poles. pelts should you effect 
asale.” Later on the same day, deft. 
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himself sold the property oe for 
$7,000. Ox Sept. 18, pit. obtained a 
written offer under seal from B. to 
buy tho property for $7,500 cash, &. 
the offer was accompanied by. a cheque 
for $1,000; the offer cheque 
reached deft. on Sept. 19. No notice 
in writing of the. aale to M. waa given 
to pltf. until t. 20, when deft. 
wrote advising pitf vf that sale & 
returning the ¥& offer & cheque :— 
Held: pitt. was 6fititled to recover the 
agreed payment for his services.— 
GORMAN v. YOUNG (1921), 64 D. L. R. 
61; 490. L. R. 162.—CAN. 


ap. Sub-agent—A mted by nerson 

ecling appr as agent. |—A oo. 
which expected to be appoin arents 
for the Govt. of Western Australia, 
agreed to employ W as eub-agont. 
The co. fafled to secure the appolnot- 
ment & ternfnated W.’s employment: 
—RHeld: the co warranted that the 
would be appointed govt agents, 
they were linble to W.—OcKERBY & 
Co., LTn v. WATSON (1918), 25C. L. R. 
431.— AUS. 


PART VIII. nee 3, SUB-SECT. 1.— 


® a). 


1818 §. Insurance agent—Commte- 
sion on premiums paid after termination 
of agency. }—In the absence of a definite 
agroement to that effect, an agent of 
an insurance co., who has_ secured 
pores nolders for the co. & whose 

uties as nt do not cease with the 
first introduction of the customer, 
bas no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased to be ageut.— 
EMPIRE OF INDIA LIFR ASSURANCE 
Co., BomBaY t. NANU AYYAR (1920), 
I. L. R. 44 Mad. 170.—IND. 


1818 if, -}—-The question 
whether an insurance agent, who Is 
compensated by commissions on re- 
newa! premiums, is entitled to com- 
missions on such pren:iums paid after 
the termination of his ney, depends 
to a great extent on the language of his 
contract with his employer. If such 
contract contains no provisions on the 
subject & the agency is terminated 
without his fault, the agent is entitled 
to comr ons on renewal proniums 
paid thereafter; if, however, the agent 
voluntaril s his ‘agency, or is 
discha for good cau-e, the rule 
seems to be otherwise.—BrERRY v. Cons 
FEDERATION Lire Assocn. (Cun.), 
{1927} 3 D. L. R. 945.—CAN, 

u i. Commission on saleae made 
before terminattun of agency— Deliveries 
& payments made 7 termination. 
Under an agreement pitt. was appointed 
defts.’ sole & exclusive salesmman for 
the sale of coal, at a commission “on 
the gross amount of all sales made by ” 
defts. ‘“‘ under this ement °? :— 
Held: pltf. was entitled to com- 
mission upon sales contracted before 
termination of the agreement, but in 
respect of which deliveries of coal 
were made & paid for after it.— 
Wits9on v. ATLAS Coat Co, LID, 
{[19233]2 W W BR 890.—CAN. 


sq. Agent to obtain permit to sell beer 
in certain area—LHEntitled to commisston 
on subsequent sales in area. |—JOHNSON 
vw. MEDICINE HaT Eee TAME | 











‘{[1927] 2 D. L._R. } 1 
y? WW R. 486; 22 Alta. Ju. R. 476.— 
CAN 


1835. Add. Annotations :—Refd. 


orders, whether they were actually handed 
to pltf. or posted direct to deft. :—Held: the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements.—CRAMB 
v. GOODWIN (1919), 35 T. L. R. 477; 63 
Sol. Jo. 496, C. A. 


1832. Add. Annotation :—Folld. Schostall v. John- 


son (1919), 36 T. L. R. 76. 


1888. Add. Citatcons :—Affd., [1918] A. C. 239; 


87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 


Add. Annotations :—Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. C. 260; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918) 1 K. B. 381; Fried Krupp Akt. v. 
_Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304; Rodriguez v. Speyer, [1919] A. C. 59. 
Mentd. Re Munster, [1920] 1 Ch. 268; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
see at ; Re Rush, Warre v. Rush, [19238] 


1834. Add. Annotation :—Distd. Schostal] v. John- 


son (1919), 36 T, L. R. 75. 
Anderson v. 


1848a. 


Cases 18298a—1848a. ENnanisH AND Empire Dicust SupPpLEMENT. 


Daniel, [1924] 1K. B.188. Mentd. Cornelius 
v. Phillips, [1918] A. O. 199; Kensington & 
Knightsbridge Electric 1Abeng Co. vv. 
Notting Hill Electric Lighting . {1918), 
87 L. J. K. B. 565; Re Mahmond & Ispahani, 
{[1921]2 K. B. 716. 


--]—Pltf. was employed by deft., a 
music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several] tailors expressed to 
deft. their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords, Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. Jn an action for 
commission for finding a purchaser :—Held : 
as pltf. had taken advantage of the false 
position to persuade deft. to agree to take a 
lower price than deft. could have got else- 
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st. Land agent—Land <Arents Act, 
1912.}—A person who, pot being 
licensed as a land agent, obtaing an ap- 
ointment from a vendor to act as such 
s guilty of an offence unders. 14 of the 
above Act, & cannot maintain an action 
against his principal for con)niission ; 
& the defect Is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a licence befone performing the ser- 
vices in respect of which the com- 
mission is claimed.—NELSON- »v 
CROSBY, [1919] N. Z. L. R. 369.—N.Z. 


£a. -}—Land Agents Act 
1912, 3. 13 (a), ought to be construed 
as meaning that the land agent must 
app a licence at the time the work 
& done, & the fact that after’the work 
is done the land agent fails to take out 
& further licence does not destroy a 
Yight to bring an action for com- 
mission, where the cause of action arose 
at the time the agent was in possession 
of a licence.—JOHNSTONE eo. GOODSON, 
{1920] N. Z. L. R. 883.—N.Z. 
_ xi. Real Estate Agents Licens- 
ing Act.)}—PIt£, a store-keeper, brought 
about the sale of deft.'s land ty another 
person. In an action for commission : 
—Held: a. 21 of the above Act did 
not apply to individual transactious.— 
GOODALL ». COUSINS, (1923) 3 D. L. R. 
718: 32 B.C. R. 440.—CAN. 


xii. Licence obtained before 
completion of sale.|}—Agent entitled to 
commission.—CUDWORTH wv. Lppy, 
[1927] 1 W. W. R. 583; 37 B.C. R. 
407.—CAN. 
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sb. Member of Parliament effectin 
sale-—Sule to Government. }—Pltts. 


lan 
agents, were employed by deft. to’ 
8 


property 
Services 


bring about a sale of deft. 
to the Govt. of Victoria. 
were to be rendered by D., a mem- 
ber of the Parliament of Victoria, 
who was cmployed by plitfs. as their 
representative on the terms that he 
should receive a share of their com- 
miasion on the sale. D.'s services 
were on effective cause of the sale. 
In an action by pltfs. against deft. to 
recover commission on the sale :— 
Held: the transaction was contrary 
to public policy, & pltfs.’ action 


failed.—HORNE ». BARBER (1920), 27 
Cc. L. R. 493.-—-AUS. 


sc. Consent of Government 
neccssary.}—A member of the Dominion 
Parliament brought about a sale, it 
being his duty under agreement with 
the vendor to use his influence with 
the minister in charge to secure the 
Govt.’s consent which was necessary 
to completo the sale:—Held: he 
was not entitled to a commission 
for his services, the agreement being 
void on the ground of public po.icy.— 
CLEMENTS v. COUGHLAN 1924), 34 
B. C. RR. 401.—CAN. 


sd. Sale under Discharged Soldiers 
Settlement Act, 1919 (No. 3039)— 
Member of advisory committee agent of 
tenduor.}—A land agent, who was also 
a member of an advisory committee, 
constituted unders. 35 of the above Act, 
to the Lands Purchase & Management 
Board, entered into a contract with the 
owner for effecting the sale tothe board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. The contract 
did not refer to the use by the agent of 
any influence as a member of the 
committee in effectuating the sale; 
the agent took no Vt in the discus- 
sion by the committee of the report 
of a sub-committee us to the expedi- 
ency of the purchase hy the board of 
such land, & acted throughout bond 
fide & without concealment of the fact 
of his agency, & he was not at any 
time a member of any valuation 
sub-committee :—-Held: the contract 
was void as being Aa public 
policy, & ‘the agent’s claim for com- 
mission failed.——-Woop v. LITTLE, 
(1922] V. L. NR. 11.—AUS. 





PART VII. SECT. 3, SUB-SECT. 1.— 
M. (co). 


se. Agent returning deposit to pur- 
chaser.}-—~Resps, were employed as 
agents to sell property belonging to 
applt. They found a purchaser but 
appit. failed to complete the sale on the 
day fixed, & respa., on the application 
of purchaser, paid him back the deposit 
without communicating with applt. :-— 
Held: resps. had been guilty of a 
wilful. breach of the duty which, 
under Land Agents Act, 1912, s. 8, 
they owed to appit., & such breach 
deprived them of their right to recover 
any commission at all,--~BUCHANAN 
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v. NEALE, (1920) N. Z L. R. 889.— 
ef. Failuretomake binding contract. }—- 
Where pltfs., acting as brokers, tailed 
to make a contract binding on both 
arties :—Held: they were not en- 
itled to commission.—-PATERSON v, 


1841 iva. ——-.)-—-MAacK ». 
Sy ta [1925] 2 D. L. R. 1201.— 


1841 vi. Secret agreement to pool 
commissions.}—On a proposed ex- 
change of properties, if the agents, 
unknown to either of the principals, 
agree to pool their respective com- 
missions & to divide equally, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by his principal, that 

ent cannot recover any commiasiou 
from his principal, as such an agree- 
ment gave him an interest adverse 
to the interest of his Rene al.— DALY 
ie [1921] 2 W. W. R. 192.— 


1841 vii. Agent acting for both 
parties—Rules of Real Iistate Kxchange. | 
-—-Where the owner of property listed 
with a real cstate agent for sale ex- 
changed the property with the assist- 
ance of the agent for otner property 
listed, to the knowledge of the owner 
with the agent for exchange, but had 
not agreed to pay him a commission 
on the exchange & had not been in- 
formed by him that he still intended to 
act as her agent & to charge her a 
commission :—Held : (1) she was not 
liable fur commission ; (2) a rule of a 
Real Estate Exchange to which the 
agent belonged, that an agent who 
acted for both parties in an exchange 
could collect from each one-half tho 
usual commission on a sale, did not 
legally entitle the agent to recover 
such balf from her.—HaokNEry v, 
LYNR, [1925] 4 D. L. R. 861; [1926] 
3 W. W. R. 614.—CAN. 

1841 viii. —— -}--If a vendor 
with full knowledge of the facts agrees 
to pay commission to a purchaser’s 
agent, he will be bound by his contract, 
but the onus is on the agent to show 
clearly that the vendor knew that he 
was acting in a dual capacity & 
assented to that state of affairs.-— 
MomeR v. FORUkE oe 27 8S. R. 
N. 8. W. 69; 44N.8, W. W, 
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1852a. 


where, the action failed.—Heatra v. PARKIN- 
SON (1926), 136 L. ‘IT, 128; 42 T. L. R. 693; 
70 Sol. Jo. 798. 


1849. Add. Annotation :—Mentd. Re Morris, May- 


hew v. Halton, [1921] 1 Ch. 172. 


1852. Add. Annotation :—Consd. Rhodes v. Mac- 


alister (1923), 29 Come Cas, 19. 





-]—Pitfs., a firm of mining engineers, 
were employed by defts. to negotiate the 
purchase of mining Hai sea Defts. were 
willing to give £9,000 for the properties, & 
agreed with plitfs. that if they made a bargain 
for less than £9,000, the difference between 
the £9,000 & the lesser sum eould be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale :—Held: pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 
—RHODES v. MACALISTER (1923), 29 Com. 
Cas. 19, O. A. 
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limited co. One of the terms on which the 
business was sold was that as from Dec. 31,. 
1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account & be 
entitled to be indemnified accordingly. For 
his services until the date of completion pitf. 
was to be paid a fixed sum monthly. PIité. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 
1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
—Held: pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, althdugh 
defts. as a limited co. would not be liable to 
pay super-tax.—ADAMs ¥. "ToRGAN & Co., 
{1924] 1 K. B. 751; 93 ly . . B. 882; 130 
- - 792; 40 T. L. R. 70 68 Sol. Jo. 348, 


1875. Add. Annotation :—Consd. Weddle, Beck v. 


Hackett (1928), 45 T. L. R. 67. 


1862. Add. Annotation :—Apld. Adams v. Morgan, 


[1923] 2 K. B. 234. 


1872a. Promise to indemnify vendor of business to 


1878. Add. Annotation :-—As to (2) Refd. Weld- 
Blundell v. Stephens, [1919] 1. K. B 520. 


1886. Add. Annotation :—Refd. Adams v. Morgan, 
[1923] 2 K. B. 234; 


Britannia Hygienic 


company—Vendor retained as agent for 
limited period—-Assessment of vendor to 
super-tax on profits made within period.|— 
Pitf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 


Laundry Co. v. 
L. J. K. B. 858. 


Thornycroft (1925), 94 


1908. Add. Annotation :—Mentd. Weld-Blundell 


v. Stephens, [1920] A. C. 956. 


1850 iiia. Fraudulent repre- 
sentations inducing listing. }—Agent not 
entitled to commission.——-SLETTO  v. 
AbamMs, [1927) 1 D. L. R. 6473 [1927] 
eG W. ht. 12; 22 Alta. L. kh. 333.— 


1850 vii. Agent to sell acting 
for other principals—Breach of con- 
tract.}—A contract, ontered into in 
Feb. 1914, between a firm & a con- 
mission agent, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, con- 
tained a clause prohibiting the agent 
from selling such goods supplied by 
others than his pmuecipals. From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & he also bought & 
sold such goods on his own account :— 
Held: the agent was not entitled to an 
accounting for the period subsequent 
to July 10, 1916, aa he was then in 
material breach of his contract, but 
he was entitled to an accounting for 
the period prior to that date during 
which he had duly obtempered the 
contract. —GRAHAM & Co. v. UNITED 
TURKEY REpD., ETC. Co., LTn., [1922] 
8. C. 533; 59 Sc. L. R. 420.—SCOT. 


1852 vii. -}—~Where an agent 
acts improperly & unfaithfully in the 
performauce of his duties towarda his 
principal, he forfcits any remuneration 
or commission to which he would 
otherwise have been entitled if hia 
finproper or unfaithful conduct is 
connected with the duty he had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or commission arising out of & in 
connection with thp performance of 
his duty constitutes unfaithfulness & 
dishonesty & disentitles him to any 
remuneration or commission.— LEVIN 
v. LEVY, [1917] T. FP, D. 702.—S., AF, 
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sj}. Agent selling at lesa than listed 
rice.}—An agent for the aale of goods 
8 not entitkhd to a commission for in- 
troducing a purchaser where the goods 
are rold at a reduction from the listed 


price groater than the commission, 
& the agency contract provides that 
if any goode are sold for less than the 
current price list by the agent, the 
acceptance of such sale shall not 
entitle the agent to the commissions 
set forth, but euch reduction iu price 
shall be deducted from the agent’s 
com mission. —LAaW MACLEAN  v. 
SAWYER Massey Co., [1918] 1 W. W.R. 
7273; 13 Alta. L. R. 126; 38 D. L. BR. 
333.—CAN. 
sk. No commission on land not sold.) 
_—Deft.’s land having been listed with 
pltf., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but failed to show that he 
brpught about a sale of deft.’e land. 
or that deft made a sale thereot to a 
erson introduced to him by piltf. :— 
Teld:; pltf. had not shown the per- 
formance of any services which 
entitled bim to commission.— DUNN 
ie (1922), 66 D. L. R. 713.— 


sl, No commission on goods ‘‘ taken 
back.’’}—Held : goods ‘‘ taken back ”’ 
included goods ‘“ repossessed ’’ on 
default.—Cowir vw. SAWYER-MASSEY 
Co. (1916), 34 W. L. R. 274; 10 
W. W. KR. 254.—CAN. 


sm. Sale of homestead—Necessity 
for wife’s consent.}-—-SEMPLE v. SHARP, 
{1927} 1 WwW. W. R. 965 > 21 Sask. L. h. 


435.—-CAN. 
PART VIII, SECT. 8, SUB-SECT. 2.— 
GC. (a). 
bi. 





Loss through delay in 
delwwery J—E. & Co., commission 
agents, entered into a contract with 
defts. nnder which they undertook to 
purchase & ship goods *“* on account & 
tisk ** of defts., & E. & Co. shipped the 
goods under ac.i.f contract on board 
a German slip. Owing to the ont- 
break of war during traneit the goods 
did not arrive at their destination 
until long after due time. On defta. 
refusal to pocent the ae they were 
sold :—Held: B. & . were entitled 
to recover damages for breach of con- 
tfact.—-MEREDITH v. ABDULLA (SAHIB) 
(1918), I. L. R. 4l Mad, 1060.—IND. 
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sn. Broker buying wheat to mect de- 
liveries. }-—Brokers were instructed by 
their principal to sell wheat for future 
delivery :—Aeld > when the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 
they did, & he must repay to them 
the amount so expended.—CaNaniaNn 
GrRaIN Co., Lrp. v. NICHOL, [1920] 
3 W. . R. 127; 53 D. u. R. 375; 
13 Sask. L. R. 30,—CAN. 


80. Dealings in grain futures— Broker 
with knowledge of illegality of transac- 
tions— Broker not entilled to recover 
bulance due from customer.)}-——-TOPPER 
GRAIN Co. v. MANTZ (Alta.), [1926] 2 
D. L. R. 712; [1926] 2 W. W. RB. 140. 


PART VIII. ase ty 3s SUB-SECT. 2.— 


sp. Forwarding agent acting in ac- 
cordance. with ordinary duty.}—Defts., 
forwardi agents in Durban, who 
acted as’the agents of pitf. in clearing 
& forwarding goods consigned to him 
from India, on Oct. 21, received a letter 
from a firm iv India informing them 
that they had shipped a consignment 
of goods on behalf of pitf. The goods 
arrived on Oct 20, & on Oct. 22 defts. 
cleared & trucked the goods to Johan- 
nesburge & sent pltf. a consignment 
note which he received on Oct. 26. 
Immediately on receipt of the note 
pitf. telegraphed to defts. instructing 
them to keep the goods for sale in 
Durban. Defta. on the instructions 
of pltf. had the trucks stopped & 
returned to Durban. Defts. in order 
to obtain delivery of the goodr paid 
the railway charges & upon pitf.’s 
refusal to reimburee them declined 
to hand the goods over to pltf. :— 
Hela.: defta. in railing the goods 
without awaiting special instructions 
had acted in wccordance with their 
ordinary duty as forwarding agenta, 
& in the absence of special instructions 
to the contrary defts. were justitied 
in so railing the goods.—PATEL Uv. 
KEELER & Co., [1923] App. D. 506.-—— 


® e 6 


1946. Add. Annotations :—As to (2) poe ee 


AND Empree Diaust SUPPLEMENT. 


» Add, Annotation :—Refd. Christoforides v. 
Terry, (1024] A. 0. 566. 


1944, Add. Annotations :—Distd. Reigate v. Union 


Manufacturing Oo. (Ramsbottom), [1018] 1 
K. B. 592. Consd. Warren v. Agdeshman 
(1922), 38 T. L. RB. 688. 


1945. Add. Annotations :—Apld. French v. Leeston 


Shipping Co. (1921), 87 T. L. R. 458. Refd 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918) 1 K. B. 592. 


v. Agdeshman (1922), 38 T. L 
Refd. Turpin v. Victoria Palace, [1918]2 K. B. 
539. Generally, Refd. Reigate v. Union 
aaa? Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Rubel Bronze & Metal Co. & 
Vos, [1918] 1 K. B. 815. Mentd. Blackburn 
Bobbin Oo. v. Allen, [1918] 2 K. B. 467; 
ke Comptoir Commercial Anversois & Power, 
[1920] 1 K. B. 868 ; Sweet v. Williams (1922), 
128 L. T. 379. 


1947. Add. Annotation :--Retd. Warren v. Agdesh- 


man (1922), 38 T. L. BR. 588. 


1947a. ——-.|—By a contract in writing deft. 


appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs. were to 
be paid a commission at the rate of 22 per 
cent. on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft. 
agreed with se that he would keep them 
fully supplied with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pitfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft. broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement :—Held: as it was a necessary 
implication from the terms of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
hecessary implication that the business shall 
be carried on for that term, yet, as deft. had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
pored cancellation of the contract, limit his 
lability for damages to the period prior to 
such purported cancellation.—WaARREN & 
Co. v. AGDESHMAN (1922), 38 T. L. BR. 588. 


1949. Add. Annoiation :—Mentd. Reigate v. Union 


Manufacturing Co. (Ramsbottom), (1918) 1 
K. B. 592. 


in Lancashire, in consideration of pltf. gub- 
acribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
ingdom, India. & the Colonies for the sale 
of those goods for the term of seven years, 
the agent shouldso long live, & thereafter 
until the agreement should be determined b 
six months’ notice on either side. The agen 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not deny to accept orders 
for the co., but only subject to confirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, & they 
rod teeta to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. PIitf. tried to do so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pitf. as their 
agent for the seven years :—-Held: the agree- 
ment was to employ pitf. as agent for the 
seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach.— REIGATE v. UNION MANUPFAC- 
TURING Co. (RamssBoTrom), [1918] 1 K. B. 
692; 87 L. J. K. B. 724; 118 L. T. 479, 


OC. A. 
Annolations :—Retd. Thomas v. Todd. [1926] 2 EK. B. 611; 
Livock v. Pearson (1928), 33 Com. Cas. 188. 


1952. Add. Annotation :—Refd. Warren v. Agdesh- 


man (1922), 38 T. L. R. 588. 


1958. Add. Annotations :—Refd. Reigate v. Union 


Manufacturing Co. (Ramsbottom), [1918] 1 
US oes i Warren v. Agdeshman (1922), 38 


1950. Add. Annotation :—As to (2) Refd. Payzu v. 4957, add. Annotations :—Refd. Reigate v. Union 


1951a. -——.j—-By an agreement made between 
pitf. & a limited co., which carried on business 


PART VIII. er 3, SUB-SECT. 2.— 
- (e), 


sq. Contract for delivery of grain— 
Actual delivery Rereioari=- Duly of 
broker to prive contract not illegal. J— 
HANS#N v. LECHTZIER, (1925) 4 D. L. R. 
1008.—OAN. 


PART VIII. a 3, SUB-SECT. 2.— 
e a e 
sr. Agent assuming liability to third 


‘pe ent or indemnity, although 


Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. BR. 588. 


party.}—Where a superintendent of MUNICTPALITY OF STONEHAGUR, [1920] 
joad. construction for a aay agree 1 W. W. R. 285: 609 DL. R. 383; 
ordered sappues on its behalf. & whic 13 Sask. L. R. 1.—OAN. 
wero char to {t:—Held : as he was not 
jemally ae le on the sopounts De bad ne 
use of action ains muni- 
cipality in respect thereof whether tor PART VIII. aaet SUB-SECT 3, 
=] —— EDs 
paid one of the accounta & judg- 
ment had been obtained 
for another.—DICKINSON %. RURAL 
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1989. For this number read 


1961. Add. Annotations :—Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. Menta. 
ee H ae Regent’s Garage Co., [1921] 1 


1968, Add. Annotation :—Generally, Mentd. Re 
Rubel Bronze & Metal Co. & Vos, [1918] 1 


. B. 315, 


1074. Add. Annotations :—As to (1) Consd. Mor- 
timer v. Beckett, [1920] 1 Ch. 671. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 571. 


1979. Add. Annotation :—Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. P. O. 173. 


1980. Add. Annotation :—As to (2) Consd. Martin 
v. Stout, [1925] A. C. 359. 


Part 1X.—Relations between 


2004. Add. Annotation :—Mentd. Banque Belge 
Pour L’Etranger v. Hambrouck, [1921] 1 
K. B. 321. 

2095. Add. Annotation :—Mentd. Banque Belge 
on oe v. Hambrouck, [1921] 1 


2096. Add. Annotation :—Refd. Banque Belge 
Pour L’Etranger v. Hambrouck, [1921] 1 
K. B. 321. 

2098. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


2106, Add. Annotations :—Refd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 


1967 ii. -}—In a five years’ 
agreement between a selling agent & 
a firm of merchants it was provided 
that, if at the end of the first three 
years the agent had not realised a 
certain turnover, the merchants should 
be entitled to terminate the agree- 
ment. The eement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to buy exclusively from them. 








1978 iv. 





ITeld: piltf. was entitled to damages 
on the basis of loss of profits on two 
years’ contract, as being rcasonable in 
all the circumstances.— 
pee LTp., [1919] 1 W. W. R. 293.— 





agrecd to employ appits. as under- 
brokers for the business of a co. during 
-the subsistence of an agreement which 


Vol. L—Agency. UOases 1961-—2120. 


1999. Add. Annotation :—Generally, Mentd. Low’ 
ther v. Harris, [1927] 1 K. B. 393. 


2005. Add. Annotation :—As to (2) Refd. Wright- 


son v. McArthur & Hutchisons, [1921] 2 
K. B, 807. 
2025. Add. Annotation :—-Mentd. Lowther v. 
Harris, [1927] 1 K. B. 393. - 
2029. Add. Annotation :—Refd. Re Gunsbourg, 


Ez p. Trustee (1920), 89 L. J. K. B. 726. 


2056. Add. Annotation :—Refd. Booth 8.8. Co. v. 
Cargo Fleet Iron Co. (1916), 18 Asp. M. L. O. 


2092. Add. Annotation :-—Generally, Mentd. Re 
tag eae Williams v. Williams, [1923] 


Principal and Third Parties. 


189 ; Banque Belge Pour L’Etranger v. 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 
[1927] 1 Ch. 606. 


2109. Add. Annotation :—As to (1) Refd. Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, (1924] 1K. B. 775. 


2118. Add. Annotation :—-Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


2118. Add. Annotation :—Refd. Muller (London) 
v. Lethem, Same v. I. R. OComrs., [1927] 1 
K. B. 780. 
2120. Add. Annotation :—Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


oral authority. AtB.'’srequestC. made 
a cheque for the purchase price payour 

him. C. bought in good faith & 
for value. M. repudiated the sale & 
sued to vindivate the cattle sold with- 
out cat aay :—Held: the written 
authority & the request for personal 
payment should have put the pur- 
chaser upon inquiry.—MULLER  v. 
CHENNELIS (12923), 44 N. L. R. 69.— 


ACDONALD 0. 


-}—In 1911 resps. 


At the end of the three years the value 
of the goods sold & delivered by the 
agent failed to reacb the stipulated 
turnover, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in fact 
materially exceeded the stipulated 
but the value of the goods 
actually delivered by him fell short of 
it, owing to the failure of the mer- 
chanta to supply him with the full 
amount of goods ordered by m. 
The merchants, who were not manu- 
facturers, were dependent on delivery 
to themselves by the manufacturers, &, 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they required. They had, 
however, obtain sufficient goods 
to have implemented the -agent’s 
orders, but they preferred to distribute 
these goods ratably among all their 
agents & customers, the agent in ques- 
tion receiving his share. In an 
action by the act against the mer- 
chanta conclud for damages for 
unjustifiable otion of the agree- 
ment :——Held ; dofts. were not entitled 
to terminate ne =e ee TF 
v. METHVEN, SONS sg “§ 
8. O. 948 by 69 Sc. L. R. ok 
1978 ili, ——— —--.}--Pitf. & defts., 
an English business house, entered into 
an agreement by correspondence by 
which pltf. waa to be the sel nt 
of deft.’ ds in British Columbia. 
In the iether. from defts. setting out 
the proposed terns of agreement were 
the words, “‘ this offer tor 
one year.” Defta, broke the agency 


agreement during the first year :— 


they themselves had as brokers to the S+ AF: 


co.; the latter agreement was for 
five years. In Aug. 1912, resps. 
wrongfully determined the agreement 
with appits. On Dec. 3, 1912, resps., 
bond fide & not as a means of limiting 
the damages, made a new agreement 
with the co., the terms of which were 
inconsistent with, & thus put an end to, 
the original agreement between resps. 
the co. In Jan. 1913, applts. sued 
resps. for damages: — Held: the 
damages recoverable were limited to 
the amount which applts. would have 
earned as under-brokers down to 
Deo. 2; 1912.—LACHMANDAS, ETO. 0. 
RAGHUMULL (1919), L. R. 46 Ind 
App. 314 ; 24 C. W. N. 577.—IND. 


PART VIII. SECT. 4, SUB-SEOT. 2. 


st. Liability of principalstoindemnify 
agent-—Helease of co-principal.]—The 
release of one co-principal does not 
release another co-principal from his 
obligation to exonerate contribute 
to the éxtent to which he would have 
been ultimately liable had the ane 
co-principal not been  released,— 
MaLowaNy v. PaseMKO, [(1919] 1 
WwW. W. R. 553.—CAN, 


PART IX, SECT. 2, SUB-SEOT. 1. 


bi, ——— Goods sold—Knowledge o 
purchaser.J—M. left two hundred 
fifty cattle with B.,a cattledealer. Ho 
gave B. written authority tosell sai 


eight, & B. was to erene que tee 

sold one hundred cattle to C., purporting 
to act as M.'s nt showing the 
written authority & alleging further 
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funds—Moncy 


21061. Agent holding principal's 
id into agent's banking 
account—— Ag in fiduciary character. ] 
—Money received by a commission 
agent from sales of his customers’ 
property, is, after deduction therefrom 
of the nt’s commisaion & expenses, 
mone eld by a fiductary 
capac ty & if it is mixed by the agent 
with own money in his general 
banking account & he becomes bkpt., 
the money can be followed if it is 
still traceable.—SartterR & ARNOLD 
LTD. v. DOMINION BANK (1923), 4 
Sin R. 379: (1923) 38 W. W. R. 267.— 


2120 viii. -J-—J., as agent of 
pitf., advanced sums to deft. in con- 
sideration of deft.’a going to work on 
a sugar estate, on behalf of K., who 
supplied money for the advance, to 
whom J. had to account, & to whom 
J. stated that he had accounted. Deft. 
stated that J. had recruited him to 
work for some person whose name was 
not given. Deft. contended in an 
action for refund of the advance that 
pltf. could not sue without cession of 
action from K.:—Held: pltf had a 
right of action against deft.—GapDLELA 
v. MountTsoy, [1921] BE. D. L. 151.— 


sa. Action for money paid under con- 
tract.}—Plitf., desiring to have ten 
vessels constructed in Canada, sntered 
into a preliminary agreement with A., 
whereby A. was to enter into contracta 
with. builders for the con- 





Cases 2125a—2189b. 


2125a. Action for specific performance—Effect of 


contracts ’’ providing for the payment 
for vessels, the nature of their con- Van HEMELRYCK v. NORTHERN Con: | sale for fru 
struction & due delivery thereof. The sTRUCTION CO., VAN HEMELRYCK v. surveys & sales were to be approved 
= building contract’ & the ‘‘ vessel Paciric CONSTRUCTION Co. (1920), 29 by defts., a minimum price per acre 
contract *’ each expressly stated that B.C. R. 39; 55D. L. BR. 589.—CAN. in solling war stipulated, & the pro- 
a copy of the other was attached tu & A . 
mede a part of it. By the “ buildin PART IX. SECT. 8, SUB-SECT. 1.—B. arene cee Pepper oar as at Ae be 

21341. General rule. ., retalned by defte. until the ur- 
LTp. v. INGLis ile Bal ad © So } Chase price of the Bale to B. was realised. 


N. Z. L. h. 164.—N.Z. 
tusnere, entered inte a Goncnat nite 

» Entered into a contrac B. acting as their nt in the super- 
LA hw advertising manager, under yision thereof. iB Wee to Bobet Co 
which W. was to conduct an advertising ¢ommission on sales made, ahould he 
appointed A. his agent to receive C#mMpaign relative to the theatre. The 
yments. Upon the rigning of the Campaign was to tak 


contract *? deft. covenanted to buil 

the vessela according to the terms of 
the ** vessel contract,’”’ & this contract 
was expressed to be made with pitt. 
as well as with A., & deft. also con- 
firmed provisions of the ‘“* vessel 
contract ’’ for payment of the instal- 
ments of the purchase price to A. & 


etween the three ‘ builders,’’ who 
proceeded with the construction of the 
vessels. 
the next deposit as provided for in the 
‘Ss vessel’? contract, deft. gave notice 


non-disclosure of principal.]—Pltf. procured 
C. to enter into an agreement to purchase 
land from defts. C. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently O. explained to defts. that he 
was acting as agent for pltf., & at his request 
the agreement was cancelled. In an action 
for specific performance :—Held: the agree- 
ment not being one in which any personal 
gualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation.—DYSTER v. RaNnpaLL & 
Sons, [1926] Ch. 982 ; 95 L. J. Ch. 604; 185 
i ae 3; 70 Sol. Jo. 797; [1926] B. & C. R. 


2126a. Sold by agent—Effect of misrepre- 


sentation as to being principal.|—G., em- 
ployed as a traveller by a firm of builders, 
owed deft. £17 for goods sold. He asked 
deft. to buy timber from him, telling him 
that he had left the employment of the 
builders & had set up as a timber merchant 
on his own account, & deft. agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft. with invoices & letters 
bearing the name, address, & description of 
pltf., which G. told deft. were his own trade 
Dame, address, & description. Pltf. brought 
an action in the county ct. for the price of 
the timber, & the county ct. judge found that 
deft. honestly believed that the name, 
address, & description on the invoices & 
letters were those of G., but that deft. was 
put upon inquiry by the invoices & letters, 
& had notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave judgment for pltf. for the price of the 
timber :—Held : deft. had no more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft. had made no contract with pltf., & was 
entitled to judgment.—GREER v. DOWNS 


ENGLISH AND Empire Digest SuPPLEMENT. 


Supply Co., [1927] 2 K. B. 28; 96 L. J. K. B. 
534; 187 L. T. 174, 0. A. 


2139a. Agent acting in his own interest.]|—-Where 

an agent, in contracting on behalf of his 

principal, has acted within the terms of a 

written authority given to him by the 

rincipal, but the existence of which was not 

own to the other y to the contract, the 

principal cannot, if the other party has acted 

ond fide, repudiate liability on the contract 

on the ground that the agent, in making it, 

acted in his own interests, & not in those of 

his principal—HAMBRO v. BURNAND, [1904] 

2K. B. 10; 73 L. J. K. B. 669; 90 L. T. 

803; 52 W. R. 588; 20 T. L. R. 398; 48 

Sol. Jo. 869; 9 Com. Cas. 251, O. A.; revsg., 
[1903] 2 K. B. 399. 

Annotations :—Consd. Willis, Faber v. Joyce (1911), 104 

I. T. 576; Underwood v. Bank of Liverpool & Martins, 

Underwood »v. Barclays Bank, [1924] 1 K. B. 1775. 

Distd. Reckitt_v. Barnett, Pembroke & Slater (1928), 45 

.L. R. 36. Refd. British Marine Mutual Insce. Assocn. 

vw. Draffen, Read & Morgan (1903), 47 Sol Jo. 672: 

Ruben v. Great Fingall Consolidated, [1904] 2 K. B. 712; 

Malcolm, Brunker v. Waterhouse (1908), 24 T. L. R. 8543 

Lloyd v. Grace, Smith, [1912] A. C. 716; Lloyds Bank 

v. Chartered Bank of India, Australia & China (1928), 97 

L. J. K. B. 609. Mentd. Cuthbert v. Robarts, Lubbock, 

{1909} 2 Ch. 226. 

2139b. Account stated & signed by agent.|—In 

Mar. 1918, a tank steamer was damaged by 

fire & her repairs were entrusted to a firm of 

ship repairers at A. The steamer was 

insured. The owners sent out an agent 

from L. to expedite the repairs & authorised 

him to sign the repair account with the 

Lloyds’ surveyor as ‘‘ approved subject to 

adjustment & conditions of insurances.’’ 

In Jan. 1919, the repairers delivered to the 

owners an account of the repairs signed by 

the owners’ agent & by Lloyds’ surveyor in 

the above form after a detailed examination 

of the account. The owners paid part of 

the amount due on this account but declined 

to pay the balance on the ground that the 

charges were excessive. The repairers sued 

the owners for the balance of amount due 

for work & labour done by pltfs. & materials 

supplied at the request of defts., &, in the 

alternative, claimed the balance as being 

the amount found due from defts. to pltfs. 

on accounts stated between them & con- 

tained in an account signed by defts. by their 


struction of the vessels, called “‘ bulld- incurred by virtue of the contract:—  seal.}—Defts. made an agreement with 
ing contracts," & atthe sametimeinto Held: pitf. had no right of action-—  B. for conditional sale to him of a largo 
contrarte with pitf., called the ** vessel VAN HEMELRYCK©.NEW WESTMINSTER quantity of land, the intention of the 
CONSTRUCTION & ENGINEERING Co., parties ges for its subdivision & 


‘farming purposes, All 
ceeds of sales were to be paid in 


On certain amounts of sales being 
made, defts. 7 i to do certain 
clearing, irrigating & tree-planting, 


not succeed in carrying out the agrees 
e the form of 8 ment. B. made an approved agree- 


contest for prizes to be offered for ment with pitf. for sale of a lot.to be 


rad a first payment made by selling tickets of 


to A. was distributed by A 


lesion to the  goelected by pltf. who sought to recover 


theatre. Pitf. was assignee for value from defts. the amount of payments 
of a prize-winner’s righta:—Held: the mado by him :—Held: the fact that 
Upon pitt.’s failure to make agent’s promises to the contestante 

were the promises of deft. as principal, own’ name & under seal, did not 
& deft. was liable as principal——Ross prevent recovery from defta, as for 
terminating the contract. Pitt. hav- 0 KOBOLD, [1024] 1 D. L. R. 750; money had & recelved.—HiroHCOCK 


pitf.’s agreement was with B., in B.’s 


brought action for repayment by 1 Ne W. R. 428; $4Man.L.R.111.— », CotumBta VALLEY LAND Co., LITD., 


deft. of money paid on account of the CAN. 
vessels, less such expenses as deft. had sb. Contract in agent’s name—Under 


V 
1919] 2 W. W. R. 969: 48 D. L. R. 
AT GAN Bigot 


agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
uccount constituted an account stated :— 
Held: the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
—CamiI~tto Tank 8.S. Co., Lrn. v. ALEX- 
ANDRIA ENGINEERING Works (1921), 38 
T. L. R. 184, A. L. 


2147a. “|—A member of the Stock 
Exchange was indebted to defts. He became 
a defaulter on the Stock Exchange, & the 
liquidation of his affairs was undertaken 
a pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignee. Pitf. having sued defts. for the 
price of the shares :—-Held : the action was 
maintainable, & defts. were not entitled to 
a set-off in respect of their dcbt.—RIcHARD- 
SON v. StTorMoNT, Topp & Co., [1900] 1 
Q. B. 701; 69 L. J. Q. B. 369; 82 L. T. 316; 
48 W. R. 451; 16 T. L. R. 224; 5 Com. Cas. 
134, C. A. 

Annotations :—Apld. Lomas v. Graves, [1904] 2 K. B. 557. 

Refd. Re Halstead, Hz p. Richardson, [1917] 1 K. B. 695. 

2162. Add. Annotation :—Generally, Mentd, Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 

2168. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2172. Add. Annotations :—Refd. Norbury Natzio 
v. Griffiths, [1918] 2 K. B. 369; Rodriguez 
vw. Speyer, [1919] A. C. 59; Bennett v. White- 
head, [1926] 2 K. B. 880; Pirie v. Richard- 
son (1926), 70 Sol. Jo. 10238; °R. M. K. BR. M. 
ee v. M. R. M. V. L. (Firm of), [1926] 


2176. Add. Annotation :—Mentd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
2177. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) ve M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. : 
2188. Add. Annotations :—Refd. Bennett v. White- 
head, [1926] 2 K. B. 380; R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. O. 761. 
2184. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), R. M. 
K. R. M. Somasundaram Chetty v. M. R. M. 
As ae aca Chetty (1926), 95 L. J. 


PART IX. saat 8, SUB-SECT. 2.— 








ii, ——.}+—-GLaDUR v. Watcn, 2fterwards 


2172 ii. 
No. 2510 xiv., post.—OCAN. 
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- (6). 

2194 Vv. ————, }—M., without dis- 
closing the fact that he was ac as 
agent for the Crown, purchased hay 
from A., & was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but he 
neverthelesa proceeded with the case 
& recovered judgment against M.-:— 


2194 vi. 





also brought 


tract. 


Held: -A., having elected to proceed 

to judgment against 

sue the 

ROWERS v. R. (1919), 18 Exch. C. R. 
1.—CAN 


.}—Engineers brought 
an action against 
payment of the balance of the contract 

rice of two boilers for a steamship. 

he shipowners denied liability, & 
@ counter-action 
damages in respect of breach of con- 
The actions were conjoined & 
@ proof was led, in the course of which 
it transpired that the shipowners were 


69 


Vol. I.—Agency. Cases 2188b—2205a. 


2188. Add. Annotation :—As to (3) Refd. Bennett 

2193. Add. Annotation :—Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

2194. Add. Annotation :-—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V..L. (Firm of), [1926] 
A.C. 761. 

2195. Add. Annotations :—Apld. Parr v. Snell, 
[1923] 1 K. B. 1; R. M. K. R, M. (Firm of) 
vo M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180; Moore v. Flanagan, [1920] 1 
K. B. 919; COlarkson v. Davies, [1923] A. C. 
100: Duffner v. Bowyer (1924), 40 'T. L. RB. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. ~ ». 1023. Mentd. 
Norbury Natzio v. Griffs, [1918] 2 K. B. 
369; Rodriquez v. Speyer, [1919] A. C. 59; Re 
Pennington & Owen (1925), 95 L. J. Ch. 93; 
Bennett v. Whitehead, [1926] 2 K. B. 880; 
Hardie & Lane v. Chiltern (1927), 96 L. J. 
K. B. 773. 

2197. Add. Annotations :—Folld. Moore v. Flana- 
gan & Wife, [1920] 1 K. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Duffner v. Bowyer 
(1924), 40 T. L. R. 700; Debenham v. 
Perkins (1925), 183 L. T. 252; Bennett v. 
Whitehead, [1926] 2 K. B. 380; R.M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2198. Add. Annotation :—As to (1) Distd. Deben- 
ham v. Perkins (1925), 133 L. T. 252. 

2199. Add. Annotations :—As to (1) Refd. Moore 
v. Flanagan & Wife, [1920] 1 K. B. 919; 
Parr v. Snell, [1923] 1 K. B. 1; Pirie v. 
Richardson, [1927] 1 K. B. 448. 

2201. After this case insert ‘‘ Res judicata 
generally, see Estopret, Vol. XXI., pp. 159 
et seq., 198 et seq.” 


2205a. Acceptance of payment from principal 
—After receiving order against agent.}—Kesp. 
was employed by the debtor, who was acting 
for a co., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but’ he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 
roof put in by resp. for damages for the 
breach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract :—Held: resp. had not, by his 
conduct, finally elected in law to loak to the 
co. for the fulfilment of the contract, & the 





not the registered owners of the steam- 
ship, as had up to that timo been 
assumed, but merely acted as managers 
for a co. which owned her. Both 
parties thereupon amended __ their 
recerds: the s Tay averring in 
both actions that they had contracted, 
& were litigating, as agents for tho 
limited co.; & the i Tea as 
defenders in the counter-action, plead- 
ing ‘“‘no title to sue’’*:—Held: by 
prosecuting their own action to 
decree, the engineers had elected to 
treat defts. as their debtors in the 
contract.—CralIa & Co. v, BLACKATER, 
[1923] S. C. 472.—8COT. 


M., could not 
Crown.—~DEs8- 


shipowners for 


for 


220862989.  Enouss anp Empire Diasst SuPPLEMENT. 


| proot ought to be allowed.—Ha p. Pirr (1928), 
OT. L. R. 5, OC. A. 


2233. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 6265. 


2245. Add. Annotations :—As to (2) Refd. Janvier 
», Sweeney, [1919] 2 K. B. 316; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244. 
Generally, Refd. Kreditbank Oassel G.m.B.H. 
v. Schenkers, [1927] 1 K. B. 826; Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 


244. 


2246. Add. Annotations: —Consd. Janvier v. 

Sweeney (1919), 35 T. L. R. 226; Rand vw. 
Mintz wv. Silverton 
(1920), 86 T. L. R. 399; Kreditbank Cassel 
G.m.B.H. v. Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919] 
1 K.B. 244; Percy v. Glasgow Corpn., [1922] 
2 A. OC. 299; Underwood 7. Bank of Liver- 
poo], Same v. Barclays Bank, [1924] 1 K. B. 


Craig, {1919} 1 Oh. 1; 


778. 


2252. Add. Annotation :—Mentd. Re Llewellyns’ 
Settlmt., Official Solicitor v. Evans, [1921] 


2 Ch. 281. 


2253. Add. Annotation :—Refd. Collins v. Hopkins, 


[1923] 2 K. B. 617. 


2267. Add. Annotation :—Refd. Re Jubilee Cotton 


Mills, [1923] 1 Ch. 1. 


2268. Add. Annoiations :—Consd. Rand v. Craig, 


2282. Add. 


wood v. 


[1920] 3 K. B. 497. 

Annotations :—Refd. 
Sweeney, ({1919] 2, K. B. 816; 
British Medical 
Kreditbank Cassel G.M.3.H. v. Schenkers, 
[1927] 1 K. B. 826. 

2284, Add. Annotations :—Consd. 
Sweeney: (1919), 35 T. L. R. 226 ; Rand v. 
Oraig, [1919] 
(1920), 36 T. 
G.mu.B.H. v. Schenkers, [1927] 1 K. 
Britt v. Galmoye & Nevill (1928), 44 T. L. R. 
204; Reckitt v. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Percy v. 
Glasgow Corpn., [1922] 2 A. C. 299; Under- 

Bank of Liverpool, Same v. Barclays 

Bank, [1924] 1 K. B. 775; Lloyds Bank v. 

Chartered Bank of India, Australia & China 


P. Ran- 
v. Butt, 


Janvier vw: 
Pratt v 


Assocn., [1919] 1 K. B. 2443 


Janvier 2. 


1 Oh. 1; Mintz v. Silverton 
L. R. 899; eae ier ager 


(1928), 97 L. J. K. B. 609. 


2285. Add. Anrzotation :—Mentd. Kent v. Atkin- 
son, (1923] P. 142. 


| 2286. Add. Annotations :—Consd. Rand v. Craig, 


[1919] 1 Ch. 1; 


Performing Right Soc. v. 


Mitchell & Booker, [1924] 1 K. B. 762. 


2286 ; 


Refd. Janvier v. Sweeney (1919), 35 T. L. R. 


Soanes v. 
L. J. K. B. 524. 


L. & S. W. Ry. (1919), 88 


[1919] 1 Ch. 1; Kreditbank Cassel G.m.B.H- 2287. Add. Annotation :-—Refd. The Sylvan Arrow, 


v. Schenkers, [1927] 1 K. B. 826. 
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2206 i. Election to sue one discharges 
other.}—~-MURRAY v. DELTA COPPER 
oan LYTpb., {1925] 4 D. L. R. 1061.— 


PART IX. SECT. 3, SUB-SECT. 4.—A. 
2245 v...: ---Resp. had taken 
fire insurance policies in several cos., 
amongst which were a co. & the 
F. Co., both represented by D. as their 
agent. The property insured havin 
been destroyed by fire, resp. receive 
from the adjuster a memorandum 
showing him entitled to $2,864.45 
&8 against the F. Co., & to $1,841.45 
& $2,861.60, as against appit. CO., 
under two policies, Later on, the 
F. Co., sent to D. their cheque payee 
to hal a & D. appropriated its pro- 
ceeds by forging the signature of resp. 
The latter, pressing D. for a settle- 
ment, accepted as an accommodation 
L.'s personal cheque for the amount of 
his claim ainst the F. Co. On the 
afternoon of the same day, D. informed 
resp. that the cheque of the F. Co. had 
arrived. At that time, D. had also 
received from applt. co. two drafts, 
payable to the order of resp. D. 
obtained resp.’s indorsement on the 
larger one of the drafts on the repre- 
sentation that it was the cheque of the 
F. Co, which he would use to reim- 
burse himeelf for his personal cheque, 
& also secured resp.’s signature on the 
other draft on the representation that 
it was a plot the execution of which 
was a formality required by the F. Co. 
D. indorsed both drafts deposited 
them to his own credit, 
were later paid & ch 
co.’8 account by the bank. 
having sucd applt. co. :—Held: 
the fraud practised upon resp. : 
was acting within the scope of his 
mcy 80 as to make his fraud that 
of his principals, applit. co.; & the 
indorsements on the drafts of applt. 
co. were not bin on resp. in 
the circumstances in which they 
were given.—NATIONAL UNION FirRe 
INSURANCE CoO. OF FP:iTTspuRG oo. 
MARTIN, (1924) 3 D. L. BR. 1012; 





they 
ed to applit. 
D 


S. O. R. 848; affo., (1923) 4 D. L. R. 
574; 3 W. W. R. 897; 19 Alta. L. R. 
tA affg.; {1923] 3 Dd. L. R. 220.— 





STEAMBOAT Co. (1865), 6 N. 5S. R. (2 
Old.) 18.—-CAN. 


2245 vil. ——.}—PARTAB NARAIN ¥. 
Jore MILs (1927), I. L. R. 50 All. 
29.—IND. 

2246 ii. 








.}—-Pltf., believing 
2. to be agent of defts., arranged with 
him for the shipment of two carloads 
of grain to defts., & signed the bills of 
lading, on which his name appeared 
as shipper & defts.” name as con- 
signees. The documents were signed 
partly, in blank, certain particulars 
eing left to be filled in by Z. Z. used 
the documents for his own purpvuses, 
borrowed money upon them from the 
bank, signed his own name to them, 
crossed out defts.” name as con- 
signees & substituted that of the bank 
Defts., being notified of shipment, 
paid the bank, procuréd the bills of 
ading, disposed of the grain & settled 
with Z. for the proceeds :—Held: 
defts. were liable to pltf. for conversion 
for the value of the grain.—LENO v. 
SIMPSON-HEPWORTH Co., LTD., {1919] 
1 WwW. WwW. R. 721; 45 D. L. R. 285.— 


CAN. 

2246 iii. .+—A principal is 
Hable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent.—DINABANDHU 
Sana v. ABDUL LATIF MOLLA (1912), 
I. L. R. 50 Cale. 258.—IND. 

2263 iv. ——  ———. } —Pitf{fs., who 
resided in England, were the owners of 
& sub-division in & were repre- 
sented there by x Here _L. obtained 
from the agents a ung of parcels of 
lots & authority to ob purchasers. 

. tnduced deft..te purchase lots for 
$3,400 under an agreement made by 
a fictitious person as vendor, which L. 
delivered to deft. & received from 








$1,500 as the cash payment. L. 
brought in to pltfs.’ ta an ° 
ment for sale of the lots to a fictitious 


person for $3,000 of which $1,000 was 
70 


[1923] P. 220. 


peyaue in cash, which sum only be 
aid in. He also subsequently col- 
ected from deft., but never paid in, 
tho deferred payments under deft.’s 

eement. Plitfs. bad no knowledge 
of L.’s fraud until after all the money 
had been paid to him :—Held: pitts 
were liable for the additional $500 
of cash payment fraudulently con- 
tracted for & recelved by L.—DENTON 
v. GOODMAN, [1922] 1 W. W. R. 1173; 
62 D. L. R. 559.—CAN 

2258 v. Agent added as co- 
defendant.}—Tho agent of pltf., the 
vendor, madc false representations 
without the knowle of his principal 
in order to induce deft. to purchase 
property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction &, on being sued by pltf. 
for such non-performance, brought a 
counterclaim for rescission & damages 
& joined the agent as co-defendant :— 
Held: the agent was rightly made co- 
defendant.—-ROTHWELL v. ATTWOOD 
[1923] 4 D. L. R. 734; reved., (1924] 
1 D. e R. 43.—CAN. 
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2282 vii. -——— Negligence of 
agenl’s employee.}—An ent is not 
personally responnible for damage 
done by the negligence of those 
employed by him in the service of his 
principal, but the principal or those 
actually employed only are llable.— 
WINTERMUTE v». MOULTON (1922), 65 
D. L. R. 653.—-OAN. 

2282 vill. .}~Deft. agreed 
to provide teams & men to cart goods 
aad godt & in performing such con- 
tr caused enmaeee to certain roads. 
The county council took proceedings, 
& obtained ju ent against pitt. 
for recovery of the expenses incurred 
by the council by reason of the 
damage caused by the ex rdinary 
traffic carried on by deft. On a claim 


the amount of the judgment :—-Held : 
deft. was pitt ‘as agent to do the carting, 
& the Hability to pay for the are 
rested on ~—~—BEGG ». HAGAN, [1921] 
N. Z. L. P] 220.—N.Z. 











2202. Add. Annotations :—Consd. Janvier v. 
Sweeney (1919), 86 T. L. R. 226; Rand v. 
Oral, [1019] 1 <4 Kreditbauk Cassel 

GM.B.H. v. Schenkers, [1927] 1 K. B. 826 
Refd. Praté v. British Medical Assocn., [1919] 
1 K. B. 244; Mintz v. Silverton (1920), 36 
T. L, R. 399 ; Percy v. Glasgow Corpn., 
[1922] 2 A. OC. 299 ; Underwood v. Bank of 
moor Same v. Barclays Bank, [1924] 1 

2294. Add. Annotation :—-Refd. Bonham v. May- 
cock (1928), 188 L. T. 786. 


2295. Add. Annotation :—Refd. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. 


2805. Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 532; The Tervaete, [1922] P. 259; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 386. 


2809. Add. Annotation :—As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. CO. 777. 


2817. Adil. Annotations :—Apld. Pratt v. Patrick, 
{1v2z4] 1K. B. 488. Consd. Parker v. Miller 
eee oe L. R. 408; Brooke v. Bool, [1928] 


2318. Add. Annotations :—As to (1) Refd. Pratt v. 
Patrick, [1924] 1 K. B.488. As to (2) Consd. 
Brooke v. Bool, [1928] 2 K. B. 578. 


2818a. --}——Deft. was in his motor car, 
with him, on his invitation, being two 
friends, H.& P. E. drove the car, & owing 


to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft. under Fatal 
Accidents Act, 1846 (c. 93), for damages :— 
Held: as deft. was in the car, & there her 
no evidence that he had abandoned his ri 

of control, he was liable notwithstand ae 
that by a casual delegation he had entnisted 
ita actual rs dae management & mechanical 
control PRATT v. Patrick, [1924] 


Vol. L—Agency. Cases 2882—2348. 


1K. B. 488; 98 L. J. K. B. 174; 180 T. T. 
785; 40 T. L. BR. 227; 68 Sol. Jo. 387 ; 22 
Ll. G. R. 188. 

2318b. Search for escape of gas.]-——A land- 
lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to -visit the 
premises at night. The landlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion ‘was caused, resulting 
in damage to the tenant’ goods on the 
premises :—Held: the. lanu.ord was liable 
for the damage on the und (inter alia) of 
agency.—BROOKE v. Boon, [1928] 2 K. B. 
578; 97 L. J. K. B. 611;.189 L. T. 376; 44 
T. L. R. 681; 72 Sol. Jo. 354, D.C. 

2326. Add. Annotations ea Refd. Poland 
v. Parr, [1927] 1 K. B. 236. Mentd. Pratt 
v. British Medical Assocn., [1919] 1 K. B. 
244; Prager v. a Stamp & Heacock, 
[1 924] 1 K. B. 566. 

2381. Add. Annotation :—Distd. Goh Choon Seng 
v. Lee Kim Sod, {1925] A. C. 550. 

2336. Add. Annotations :—As to (1) Refd. Britt v. 
Galmoye & Nevill (1928), 44 T. L. R. 294. 
Generally, Refd. Poland v. Parr, [1927] 1 K. B. 
236. Mentd. Jefferies & Atkey v. Derbyshire 
Farmers (1920), 36 T. L. R. 825. 

2389. Add. Annotations :—-Aa to (1) Consd. Per- 
forming Right ee v. Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1; are | 
Right Soc. v. Mitchell & Booker, [1924] 1 
K. B. 762. 

2345. rar Annotation :—Mentd. Camillo Tank 

8.S. Co. v. Alexandria Engineering Works 

(1821), 38 T. L. R. 134. 


2348. Add. Annotation :—Mentd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 787. 
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Perr iat Funda receired for tinveat- 


local manager of bank— 
| pleated investment.}—Two  per- 


sons who formed the local advisory 
board of deft. co. purchased on defts.’ 
behalf for $7,000 the halance unpaid 
under an agreemeut for sale of sub- 
divided Proper , which amounted to 
about 87,500 ta ing the assignment n 
their own name “aa trustees."? One 
of these persons, the loca) manager of 
deft. co. had an individual private 
client, piti,, far whom he had tnvest o14 
money. Havi £5,000 of pitt.’e 
money on hand he invested it by 
buying a part infereat in the assign - 
ment of ement for salo, & 
declaration of trust was made by ‘the 
hare in pltf.'s favour to the extent 
of $5,000 & intereet. The investment 
turned out badly * 3 & pitf. sued deft. oo. 
for recovery money :—Held : 
pltf. was LPL ag to recover.—Mc- 
CRINDLE v. LONDON ScoTrisH Cawa- 


DIAN INVESTMENT Sy epost. me ie 
Bae W. R. 977; 70 D. 


PART IX. SECT. 4, SUB-SEOT. 1.—C. 


iiovale, ihe urapere i act. whieh 
cycle, roperty o 
was ridden by PR. 8 brother 


def 
injured pitts. 7 eit, "g beothes had 
neral permission to ride the motor 
Fioycle aa himself or tor deft., but he 
The jury f — oat pomaplorm aa 
e oun 
acting as the agent or servant of deft. 


in the management of the motor bicycle 
at the time of the accident :—Held: 
the jury’s findings & verdict muaet 
stand.~-THOMPSON v. REYNOLDS, GIB- 
SON v. REYNOLDS, [1926] N. 131.—IR. 


2317 fib. ——— ——.]—DRISCOLL v. 
Nemes [1926] 2, 2: L. R. 428; 68 
O. L. R. 444.—CAN 


2317 ti o. ——,]—A man was 
knocked down & killed by a motor car 
owned by deft. whilst it was bei 
eau by his son. The car was kep 

on deft. ’a property which 

ad folned he son’s home. Deft. was 
ot licensed to drive & had never been 
pein oy ne the car, which on many 
ns was driven by the son, who 

wor red with his father. The accident 
took place whilst the car was proceed- 
ing in the directiog of the homes of 
deft, & his son :—Held: the evidence 
was not sufficient to establish as 
between deft. & pe aa the relationship 





of principal & i eae 8 v. 
BARNFIELD 1987), 3 a0 ‘8. R. N. WwW. 
405; 44 N. . W.N. 147. Aue. 


2817 ii d. ———, }— Pitt. collided 
with deft.’s motor car, which was driven 
by J.,ason of deft., & sustained serious 





inj ies. In answers to interrogatories 
deft. admitted that she was the 
owner of the motor car; 


et her son O. & her daughter H. were 

licensed drivers; that she had pur- 

chased car for pleasure ; that she 

paid. for all the petrol & & oil; that her 

J. resided with her ; that ahe paid 

the rent for a look-up garage, the key 
71 


of which was kept by her son C. A 
witness stated that he saw J. driving 
his mother’s car more than once prior 
to the day of the accident. eft. 
denied that she- knew that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
kuew he had access tq the key, & stated 
that she never at any time gave J. 
permission to drive her car, & that ho 
never drove it to her knowledge :-— 
Held: if the anawer of the jury that 
J. at the time of the accident was 
driving the car with the implied 
authority of deft., amounted to 4 
finding of agency, it must be set aside, 
on the ground that there was no 
evidence to support it.—GIBSON 2». 
O’KEENEY, [1928] N. I. 66.—IR. 


2317 ii e. .]—A motor car 
owned by deft. was, at me time of an 
acciitent, being driven if & person to 
whom it had been len by, him :— 
Held: the mere proof of deft.’a owner- 
ship of the car was not of itaelf sufficient 
to establish _ prima facie case of 
Hability on his part. Pggiae aie v. 
YeAGNER (3008). 2 = R. N. S. W. 9; 








4 os. 
2317 ii t.. —— —— Alloring third 
y to drive contr to instructions— 
rincitpal liad OW LiatO v. 


nat 
BRAUCDREAULT (Ont.), [1927] 4 D. L. R. 
1131.—CAN. 


a “revad., sub 
sigan Bg etd (1898), 28 S. C R. 
566 N0AN,”* and deletethe word “AUS.”’ 


Cases 2896—2474a. Enouish aND Empree Dicest SuPPLEMENT. 


2396. Add. Annotation :—Mentd. Public Trustee v. 
Duchy of Lancaster, [1927] 1 K. B. 516. 
2409. Add. Annotation :—Mentd. North Stafford- 

shire Ry. v. Edge (1919), 89 L. J. K. B. 78. 
2415. Add. Annotation :—Refd. 
Road Transport & General Insce. (1928), 


45 T. L. Tt. 128. 


2486. Add. Annotation :—Gencrally, Refd. Sassoon 
v. International Banking Corpn., [1927] A. O. 


711. 


Newsholme vv. 


2446. Add. Annotation :—Refd. Clayton-Greene v. 
De Courville (1920), 36 T. L. R. 790. 

2448. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2449. Add. Annotation :—-Mentd. Re Thellusson, 
Ex p. Abdy, (1919] 2 K. B. 735. 

2455. Add. Annotations :—Refd. Re City Equitable 
Fire Insce., 
monia Soda Co. v. Chamberlain, [1918] 1 Ch. 


{1925] Ch. 407. Mentd. Am- 


266; Piercy v. Mills, [1920] 1 Ch. 77. 


Part X.—Relations between Agent and Third Parties. 


2473. Add. Annotation :—Refd. Edwards v. Porter 


(1924), 41 T. L. RR. 57. 
24742. 





hagen, charterers.”’ 


PART IX. SECT. 5, SUB-SECT. 2.—B. 


2384 i. --—-A letter from 
an agent to his principal whch is 
merely a narrative of an interview 
between the agent & a third party. if 
admissible in evidence at all, is not. 
evidence against the principal of a 
parol acceptance by the third party 
of an offer made to Lim.—Swan ov. 
MILLER, [1919] 1 I. R. 151.—IR. 


PART IX. SECT. 6, SUB-SECT. 1.—B. 


2396 fi. Not to agent's interest 
to disclose.}—Knowledge communi- 
cated to an agent of a fact which it 
was not the agent's interest to disclose 
& which he did not disclose to the 
principal cannot be imputed to the 
rincipal.—TEkxas Co. v. BOMBAY 

ANKING Co., LTD. (1919), 24 C. W. N. 
469.—IND. 

2408 ii. ———-  ——.}+—- Mount Horr 
RURAL MUNICIPALITY v. FINDLAY, 
[1921] 3 W. W. R. 658.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2.—B. 


2428 iv. ——.+-QUEBEC FEDE- 
RATED CO-OP. Co. v. FARMERS FENCE 
Co., (1925) 2 D. L. R. 574; affg. 
Q. R. 37 K. B. 345.—CAN. 


PART IX. SECT. 6, SUB-SECT. 3. 


sc. In’ gencral.) — By  conferrin 
authority upon his agent the prine.pa 
gives third persons the right to assume 
that they can deal with the agent in the 
matters covered by that authority 
unti] they receive notice of his autho- 
rity baving been revoked, or at least 
until some circumstance arises which 
in al} reason should put them upon 
inquiry, & this rule applies especially 
in favour of third parties who began 
to deal with the agent while his 
authority did in fact exist.—WatTsoNn 
». POWELL, [1921] 2 W. W. R. 128; 
HA ia L. R. 424; 68D. L. R. 615.— 











sd. Owner leasing farm to former 
manager. |—-When an owver of land has 
permit his employee to manage a 
farm & to dispose of the crop, from 
yoar to year, to an elevator co. & 
account for the proceeds, & the owner 
changes his course of dea » & 
leases the land to the former employee 
on @ crop-payment rental, the owner 


-]—The owners of a chartered ship 
sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into ‘‘ between G. T. Q@. 
& Co., owners’ agents, & A. B. Co., Copen- 
The charterparty, which 
was on a printed form, provided for payment 
of demurrage by “ the charterers,’’ & at the 
end of the charterparty the following stipula- 
tion was added in writing: ‘ Freight & de- 
murrage (if any in loading) to be 
Glasgow by the K. Coal Co., Ltd. 


the A. 


aid in 
F The 


is not entitled to rolicf agsinst the 
elevator co. for the loss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the co.—NORTH AMERICAN FINANCE 
Co. v. WESTERN ELEVATOR Co. (1922), 
66 D. L. R. 467; 32 Man. L. R. 763 
[1922] 2 W. W. R. 162.—CAN., 

sf. Agent arncepting goods after 
pence nT APS a Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the supply of 
chicory. In 1917 V. had authority to 
accept chicory on behalf of appits., but 
when applts. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, thus authority of V. had been 
withdrawn. Kesps. ndered a con- 
signment of chicory, which was 
accepted at Alexandria after examina- 
tion by V., & sent to applits. at Durban ; 
but it was rejected by applts. as being 
unsound in terms of the contract. 
Prior to the sending off of this con- 
signment. applts. had notified al] the 
farmers by circular that they would 
reject any chicory not ‘ tip-top,”’ 
& charge railage & storage to the 
senders :—Held: the circulars should 
have put resps. on inquiry as to V.’s8 
authbority.—ELLIS BROWN v. VAN 
ROOYEN, {1920} K. D. L. 81.—S. AF. 

sk. Agent contracting after revoca- 
tion.}—Deft. authorised his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked his wife’s 
authority. The revocation was not 
communicated to pitf :—Held: deft. 
was bound by the contract entered 
into by his ageyt with pltf.—WIL- 
ee vo. West, [1921] BE. D. L. 352.— 


PART X. __ 1, alee iae 1.— 


2457 i. Agent cannot esue.}—PItt. sent 
to defts. a quotation for goods, written 
on paper headed, “ Niels Storaker, 
Representative for Alliance Export & 
Import Co., Christiania, Norway. 
All orders & contracts are subject to 
the suppliers’ terms of contract. No 
order or contract is firmly accepted 
until the Mppliors have cousented to 
book it.’’ in the letter he wrote: 
** All orders are booked on the under- 
stan that my principals are given 
the option of shipping by steamer or 
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bipeabagl Ser was signed as follows: 
. Co 

Coal Co., 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.” 
J.B. J. signed on behalf of the K. Coal Co. :— 
Held: (1) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the charterparty ; 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature.—KIMBER COAL Co. 
v. STONE & Rouran, Lrp., [1926] A. C. 4143 
95 L. J. K. B. 601; 


‘** For 
.. Copenhagen, J. B. J.. of the K. 
Ltd. For & by _ telegraphic 


It was admitted that 


(2) the clause in writing 


135 L. T. 161; 42 


sailing vessel." Defts. gave plitf. an 
order. Pitf. wrote to defts. saying: 
**]T have cabled the order over to-day 
& I hope soon to be able to give upon 
cable acceptance.’? Subsequent!y he 
wrote: “I am glad in being able to 
inforin you that the above-mentioned 
order has been booked by my princei- 
pals & will send you official confirma- 
tion in due course.” Pitf.’s letters 
were all signed ‘‘ Niels Storaker ”’ 
without any qualification :—Held: 
pitf. was contracting merely as agent 
not as principal, & was not entitled 
to suc on the contract.—STORAKER »v. 
SOUTHOUSE & LONG, LTD. (1920), 20 
8. R. N. S W. 190.—AUS. 

2457 ii. An order for books, 
addressed to the publishers on a form 
apparently supplied b them, re- 
quested delivery through “ your dis- 
tributors,”’ contained an agreement to 
pay them (the distributors) at their 
otfice & provided that ‘* this order to 
be binding shall be accepted by them.” 
The distributors supplied the books, & 
sued for the price —Held: the action 
was not maintainable.—WISsE v. KERR, 
(1925) 1 W. W. R. 849; 35 B. CG R. 
161.—CAN. 


2457 ~~ iii. .J—BARKLEY  ¥. 
WINNYOHUK Vota [1926) 4 D. L. R. 
638; (1926] 3 W. W. Rh. 327.—CAN. 


24671. Agent real principal.|—Where 
an agent names his principal & makes 
the contract. as nt on his behalf, he 
cannot enforce it, even though he is 
the real principal, unless the other 

arty has affirmed the contract with 
owledge of the fact.—GLasGow ov, 
Hoop, (1920) N. Zz. L. R. 586.—N.Z. 





es 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) if. 

2471 vi. Father @ a0n.)-—-A 
erron acting for a discloned principal 
n a contract is not Liable thereon, 
unless there be circumstances to show 
that he intended to render himself 
liable. The fact that a son residing 
with his father telephones for 4. 
physician to come & attend his father’s 
servant who is ill, raises no presump- 
tion that the son agrees to pay for auch 
services. BLEECKER »v. STUTSMAN, 
Ble 3 W. W. R, 6443 64 D. L. R. 
62.—OAN. 





T. L. R. 480; 31 Com. Cas. 833; 17 Asp. 
M. L. C. 37, H. L. 


2475. Add. Annotation :-—-Generally, Mentd. Winter- 
oe Basen v. Sibthorp & Cox, [1918] 


2487a. .|—Pitf., a builder, did work on the 
order of H., a director of a co. for which pltf. 
had previously done work on_H.’s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books, When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. .Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, & that he never gave credit to H. before 
the work was completed :—Held: H. was 
liable for the balance.—GARDINER v. HEAD- 
ING, [1928] 2 K. B. 284; 97 L. J. K. B. 766; 
139 L. T. 449, C. A. 

2501. Add. Annotations :—Refd. Phillips v. Brooks, 
[1919] 2 K. B. 243; Said v. Butt, [1920] 3 
K. B. 497; Lake v. Simmons, [1927] A. C. 
a Mentd. Berners v. Fleming, [1925] Ch. 


2502. Add. Annotation :—Consd. Dyster v. Ran- 
dali, [1926] Ch. 932. 


2504. Add. Annotation :—Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 

2516. Add. Annotation :—Generally, Mentd. Stokes 
v. Whicher, [1920] 1 Ch. 411. 

2518. Add. Annotation :—Mentd. United States 
Shipping Board v. Strick, [1926] A. C. 545. 

2528a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] —-A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 





2483 i. Agent real principal.)—PIitf. 
signed an order for the purchase of a 
tractor addressed to a co., for whom 
deft. claimed to have made the sale as 
agent only :—Held: deft. was liable as 
the real vendor.——-PETERSON v. CUSH- 
MAN MOTOR Works, [1922] 2 W. W. BR. 
1041 > 67 D. L. R. 38.—CAN. 





2497 vi. 





PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) i, 





ei. .]—Every person who in 
making a contract discloses the 
existence, but not the name, of tho 





rincipal on whose behalf he is acting, tract ag 
personally Hable on the contract [1920] N. %. L. R. 58 
to the other center | wat 9 pees: 
GLADUE v. WaLcn, [1918] 3 W. W. R. 497 vil. 


975; 43 D. L. R. 757.—CAN. 


al. Person contracting for ‘‘buyer.’') 
—In pursuance of authority given by 
deft. his agents purchased sheep for 
pltf. In none of the telegrams between 
pitl. & deft.’s agents by which the 
purchase was arranged was deft. 
named, but the last telegram from the 
agents contained the words ‘* Buyer 
confirms sale’’:—Held: the words 
‘‘ Buyer confirms sale ’’ showed that 
deft.'8 agents were contracting as 
agenta, & relieved them from personal 
liability on the contract.—MURRAY tv. 
Lo at (1919) N. Z L. R. 689.— 


the contrac 


BLACKATER, 


PART X. SECT. 1, SUB-SECT. 1.— 
e (C) 1. 


2497 v. .}—Where an agent for 
an undisclosed principal contracts on 
such terms as import that he is the 
real & only principal, the undisclosed 
rincipal cannot sue or be sued on 
he contract.—W 
[1921] N. Z. L. R. 617.—N.Z. 

Agent real principal.) 
—Where a person who purports to 
contract as agent for an undisclosed 
principal is in fact the 
transaction, it is not 

not he fa entitled to sue on the con- 
Cie ser ed ed v. Hoop, 


EST Uv. 


Damage suffered by 
principal.}—In an action against ship- 
owners for payment of the balance of 

price of goods for a ship, 
the shipowners counterclaimed for 
damages for breach of contract. In 
the course of the action it appeared that 
the shipowners were not the registered 
owners of the ship, but merely acted 
as mapagers for a co. which owned 
her :—Held: as pltfe. had in the cir 
cumstances elected to treat defts. as 
their debtors, defts. were entitled to 
counterclaim for damages although the 
damages had been suffered by the 
principals whom they represen 
not by themselves.—CRaia & Co. v. 
{1923] S. C. 472.—SCOT. 
73 


Vol. —Agency. Cases 24742—2548a. 


the undisclosed prinvipal, even though such 
judgment is still unsatisfied. — LONDON 
GENERAL OmniBus Co., Lrp. v. POPE (1922), 
38 T. L. R. 270. 

2530. Add. Annotation :—Mentd. United States 
Shipping Board v. Strick, [1926] A. C. 645. 


2531. Add. Annotations :—As to (1) Refd. Ariadne 
S.S. Co. v. KceKelvie, [1922] 1 K. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 


2537. Add. Annotations -—Refd. Ariadne S.8S. Co. 
v. McKelvie, [1922] 1 K. B. 618; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2542. Add. Annotations :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. “3. 518. Mentd. 
Brightman v. Tate, [1919] 1 .”. B. 463. 


2543. Add. Annotations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne 8S.S. Co. v. McKelvie, [1922] 1 K. B. 
518; Universal Steam Navigation Co v. 
McKelvie, [1923] A. C. 492. 


2544. Add. Annotation :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


2545. Add. Annotations :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518; Universal 
Pein ae Co. v. McKelvie, [1923] 
A. C. 492. 


2546. Add. Annotations :—As to (1) Consd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A. C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. Generally, Mentd. Rederi 
ae am v. Drughorn, [1918] 1 


2549. Add. Annotation :—As to (2) Refd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 518. 


2549a. Agents also described as char-~ 
terers.|—A charterparty was expressed to be 
made ‘‘ between T. H. S. & Co., agents for the 
owners ’’ of a steamer, ‘‘& J. McK. & Co., 
charterers,’’ & was signéd ‘‘ lor & on behalf 
of J. McK. & Co. (as agents), J. A. Mck.”’ 








PART x. SECT. 1, SUB-SECT. 1.— 
A. (6) fi. 


2510 xiv. -}~Where a person 
mukes a contract in his own namo 
without disclosing either the name 
or existence of a principal, he is 
primarily liable on the contract to the 
other contracting party.~-GLADUE vw. 
WaLcn, [19138] 3 W. W. R. 975; 43 
D. L. R. 757.—CAN. 





DILLICAN, 


2510 xv. ---In an action for 
the hire of a dredge obtained by deft. 
rincipal inthe 4. from pitt., relief was sought against 
ear whether or deft. J. as undisclosed principal: 
—Teld: suspicious circumstances in 
the relations between M. & J. were not 
sufficient to support the judgment 
against J., in the face of the denial 
of defts. that any such relation 
existed.—Nova SCOTIA DREDGING Co., 
LTD. v. MUSGRAVE & Co. (1918), 52 
N. 8. R. 71: 40 D. L. R. 589.—CAN. 


2610 xvi. An agent, who 
does not clearly indicate to the third 
party that he is acting as an agent, is 

ersonally liable.—HILLS wv. SWIFT 
ANADIAN Co., (1923) 3 D. L. R. 997.— 
CAN. 
8 ralph ete & BaTrLE RIvER LAND 
ASKATCHEWAN A c 
= DeyeLor NS oan (Sask.) (1908), 7 
ted & 2 e ry beens ry 
f 2510 xviii, ——.}—WEST_ 9. D1ILxI- 
t No. 2497 Ve, ante.—N.Z. 





6.—N. 





———,]—-LITCHFIELD Uv. 


Cases 2549a—2609a. ENGLISH AND Emprme Dicest SUPPLEMENT. 


The steamer? was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained ip icky the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 


tained numerous other provisions imposing 


obligations on the charterers. The owners 
Were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge :—Held: defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty.— UNIVERSAL STEAM 
NAVIGATION Co. v. McKELViIE (J.) & Co., 
[1923] A. C. 492; 92 L. J. K. B. 647; 129 
L. T. 395; 39 T. L. R. 480; 67 Sol. Jo. 
593, 16 Asp. M L. C. 184; 28 Com. Cas. 
353, H. L. ; affa. S. C. sub nom. ARIADNE S.S. 
Co., Lrp. v. McKELviIE (J.) & Co., [1922] 
1 K. B. 518, C. A. 


Annotation -—Refd. Kimber Coal Co. v. Stone & 
Rolfe, [1926] A. C. 414, 


2550. Add. Annotation :—Mentd. Arnour v. IT eo- 
pold Walford (London), [1921] 3 K. B. 473. 


25538. Add. Annotation :—Refd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 

2563. Add. Annotations :—-As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 
As to (8) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 

2564. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414. 

2566. Add. Annotations :—Consd. Ariadne S.S. 
Co. ». McKelvie, [1922] 1 K. B. 518; Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. ©. 492. 

2567. Add. Annotations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Oo. v. McKelvie, [1922] 1 K. B. 
518. Mentd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 

2571. Add. Annotation :—Overd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. 

2575. Add. Annotation :—Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2576. Add. Annotation :—Expld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 871. 

2577. Add. Annotations :—As to (1) Refd. Westa- 
cott v. Hahn, [1918] 1 K. B. 495. Generally, 


Mentd. Sutro v. Heilbut, Symons (1917), 14. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (c) i. 


2591 iii. .+—Where a wife con- 
tracting for the sale of a house signed 
& document in her own name without 
any indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
payment to pitf of the commission 
on the sale thereof:—Held: parol 
evidence was not admissible in an 
action against the husband to show 
that che was in fact acting as agent.— 
KaTZMAN v. OWNAHOME REALTY Co., 
pees! 1D. L. R. 201; 256 O. W.N. 


& the te 





regardless o 
that there was an 


RvuRAL MUvUNIcre 


PART X. SECT. 1, SUB-sEcT. 1.— Yertor P 
B. (0) ii. 


2508 ii.  -.}~Where a contract is 


entered into by an agent in his own 
name rms_thereot clearly 
indicate personal liability the agent 
{8 personally pone 

f his Intention, unless { 


that the agent should not 
that the contract i ati 


was 30 drawn by mis 


ALITY OF 
B18 728 Ded eb ee dete, te 
22.—CAN. tit nee 
em, ———~ Sale of shares.}—-An in- 
urchased from a chartered 
accountant 150 shares in a co., paid the 
rice therefor, & received from the char- 
tered accountant a receipt, which ac- 


Asp. M. L. CO. 843 Rederi Akt. Acolus v. 
Hillas (1925), 42 T. L. R. 69. 

2581. Add. Annotation :—Generally, Mentd. Uni- 
versal Steam Navigation Co. v. McKelvie, 
[1923] A. O. 492. ; 

25838. Add. Annotations :—As to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A.C.492. Generally, Mentd. Palgrave, 
Brown v. Turid S.S., [1922] 1 A. 0. 397. 

2584. Add. Annotation :—Refd. The Lizzie, [1919] 
P. 22. 

2585. Add. Annotation :-—As to (1) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. ©. 402. 

2591. Add. Annotation :-—Refd. Ariadne 8.8. Co. 
v. McKelvie, [1922] 1 K. B. 618. 

2598. Add. Annotation :—Generally, Mentd. Rede- 
riakt. Argonaut v. Hani, [1918] 2 K. B. 247. 

2594. Add. Annotation :—As to (2) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 


2595. Add. Annotations :—Distd. Drughorn vv. 
Rederiakt. Trans-Atiantic, [1919] A. C. 203. 
Mentd. Rederiakt. Argonaut v. Hani, [1918] 
2K. B. 247. 

2597. Add. Annotation :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414. 

2599. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2606. Add Annolations :—Distd. Drughorn v. 
Rederiakt. Trans-Atlantic, [1919] A. C. 208. 
Refd. Rederiakt. Argonaut v. Hani, [1918] 
2K. B. 247. 

2608. Add. Annotations :—Generaily, Mentd. Bar- 
ker v. Stickney, [1919] 1. K B. 121; The 
Lord Strathcona, [1925] P. 148; Palmolive 
ee aa v. Freedman (1927), 44 


2609. Add. Citations : — REDERIAKTIEBOLAGET 
ARGONAUT v. HANT, [1918] 2 K. B. 247; 87 
L. J. K. B. 999; sub nom. ARGONAUT v. 
HANI, 14 Asp. M. L. C. $10. 
Add. Annotation :—Refd. Drughorn v. Rede- 
yr Trans-Atlantic, [1919] A. C. 


2609a. -]-——T he description in a charterparty of 
one of the contracting parties as ‘‘ charterer ”’ 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as “‘ charterer,’’ & objection was 
taken to the admission of evidence that pitfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract :—Held: the evidence was 
admissible.-—DRUGHORN (F.), Lrp. v. RepE- 





knowledged paymentof the price of 150 
shares & monommded with there words : 
“the transfer for which will be sent 

for «gnature in due course.” 


by the contract you 
¢t Tn an action at the instance of the 


rinsic evidence prnrek ser againat the chartered ac- 
express agreement countant for transfer of the shares 
be Hable & ayment of the price deft. denied 


or re 
ring him liable lability, averring that bis position in 
-——CURRIE v. the transaction was merely that of an 
WREFORD, ent for a disc prin 
W. W. R. eid: on the terms of the receipt 
incompetent for him to adduce parol 
show, in contradiction of 
its terma, that he was merely an agent. 
—Linpaay v. Ornaic, [1919] 8. C, 139 3 
§6.Se 0. RB. 98; [1918] 2 8.L. T. $21. 


7A. 


RIAKTIEBOLAGHT TRANS-ATLANTIC, 
A. O. ae 88 L. J. K. B. 288; 120 L. T. 
70; 8 . L. BR. 73; 83 Sol. To. 99; 14 
Asp. “a i. C. 400 ; 24 Com. Cas. 45, H. L. 3 
affg. 8. C. sub nom. REvDERI AKT. TRANS- 
ATLANTIC v. DRUGHORN, [1918] 1 K. B. 894, 


O. A. 
mae soaks ware aki Ariadne 8.8. Co. v. McKelvie, [1922] 


2610. add. "Annotation i—As a (2) Refd. Keen v 
Mear (1920), 124 L. T. 1 

2613. Add. Annolation eee Wilson v. United 
Counties Bank, [1920] A. ©. 102. 

2620. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2634. Before this case, after ‘‘ See, now, Bills of 
Exchange Act, 1882 (c. 61), s. "26, "add “ «&, 
chileabi 1 BEES oF EXCHANGE, Vol. VI, 
PP -114.”’ 

2685. Add. Annotations : —Refd. Elliott v. Bax- 
Ironside, {1925] 2 K. B. 801; Kimber Coal 
Co. v. Stone & Rolfe, [1928] A. C. rea Kettle 
daa & Wakefield (1927), 43 T. L R. 

2689. Add. Annotations :—Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Tervaete, [1922] P. 259; The 
Colorado, [1923] P. 102 ; The Sylvan Arrow, 
{[1923] P. 220; The St. George, [1926] P. 217; 
The Goulandris, [1927] P. 182; The Stream 
Fisher, [1927] P. 73. 


2655. Add. Annotations :—Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 801; Kettle v. Dun- 
ster & Wakefield (1927), 48 T. L. R. 770. 


2658. a Citation :—sub nom. CREW v. PETIT, 3 
&M.K.B 456; 2 Nev. & M.M.C. 309. 

Add. Aslan :—Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. 

2664. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. OC. 414. 

2665. Add. Annotations :—Consd. Elliott v. Bax- 
Tronside, [1925] 2 K. B. 80); Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 


2666. Add. Annotation :—Generally, Refd. Kettle 
ee & Wakefield (1927), 43 T. L. R. 

2680. Add. Annotations :—Mentd. London General 
Omnibus Co. v. Pope (1922), 38 T. L. R. 270; 
R. M. K. a M. (Firm of) v. M. R. M. V. L. 
(Firm of), R. M. K. R. M. Somasundaram 
Chetty v. M. R. M. V. a ene Ohetty 
(1926), 95 L. J. P.C.1 


2686. Add. Annotations ed Weiss, Biheller & 
Brooks v. Farmer, [1923] 1 K. B. 226; West- 


PART X. SECT. 1, SUB-SECT. 2.—C. erformed :— Held : 

bi.-— }-A ocleuse in a 
document under eal Peer ok to 

d @ person aa pee? ri of ose of 
the parties, cannot so bin ere 
the deed was not Sea b Phen 
name.—BaTrie 88 ae 


[1919] 





KELLOGG T Co. 
(1523) 4 DL. R. 643,-—CAN, N. 8. H. 466,—0 
PART X. SECT. aM SUB-SECT. a— 


sn. oe a foreign principal to 
contract.}-~—Defts., acting boa 
halt ¢ of a fo 
to eA 


2 shipowner, who 
ore to Bacane & other southern 


a service ie pout lodge, an 
contracted in their own name 


allure on defts.’ part to disclose that 
they were merely acting in the capacity 
of agents for a foreign Fee they 
were liable to pltf. for 
j from cancellation of the ship’s 
btn & 


Co. Ino v. MaTH ere 
& ‘Son, F926} 6) 2D: L. R. 45 § co 


PART X. SECT. 1, SUB-SECT. 5. 


athe ii, —— On b 
body.}—An omen of a brother- 


who as such so fioer on behalf of the 
lodge borrows money & signs docu- 


Vol, L—Agency. Cases 2809a—27338a. 


minster Bank v. Hilton (1926). 186 L. T. 316. 
Mentd. Weigall v. Runciman (1916), 85 Le J. 
K. B. 1187; Manbre Saccharine Co. v. 
Producte Co., [1919] 1 K. B. 198; 
S. E. & O. Ry. Co., [1920] 2 K. B. 186; 
Johnson v. Taylor, [1920] A. 0. 144; Wilson, 
Holgate v. Belgian Grain & Produce Co., 
[1920] 2 K. B. 1; Diamond a a roe 
Corpn. v. Bour eis, (1921) 8 3; 
Finn v. Shelton ron, Steel & Coal Go (1924), 
131 L. T. 213; Sassoon v. International Bank- 
ing Corpn., [1927] A.O 711. 


2695. Add. Annotations :—As to (1) Overd. Uuiver- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. ©. 492; Generally, care Serer er Coal Co. 
v. Stone & Rolfe, [1926] A.C 414. 


2701. Add. Annotation : Donel: kt. 
Harding, [1928] 2 K. B#871. 

2726. Add. Annotations :—As to (2) Refd. Public 

haa Comrs. v. Pontypridd Masonic Hall 

-» [1920] 2 K. B. 235. Generally, Refd. 

Rowland v. Air Council (1923), 89 T. L. R. 


2727. Add. Annotations :—-Refd. Public Works 
Comrs. v. Pontypridd Masonic Hall Co., 
[1920] 2 K. B. 233. Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 


2728. Add. Annotation :—Mentd. Public Works 
Comrs. v. Pontypridd Masonic Hall Co., 
[1920}2 K. B. 233. 


2729. Add. Annotation :—Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 


2781. Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. O. 262. 


2733a. ——— For declaration as to meaning of con- 
tract.|—By a contract made between pltfs. 
& the Secretary of State for War the Secretar 
of State hired from pltfs. a steam engine 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pitfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft. had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pitfis. were entitled to componsation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract :—Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 


re 


sp. Billoferchanne accented—in name 
of non-existent eran’. ]— Deft.. a 
member of a firm, & SS, represented 
& warranted to pltf. that HW. &8 Co. 
Ltd., were an incorporated co, & that 
he was authorised y it to accept a 
oe. LUMBER iODbII)soof errs as its agent. He 
H. accep a the name of the 
& pltf. upon the faith of such 
assertion & warranty discounted the 
draft. H. & 8. Co., Ltd., were not 
then an incorporated co. -—Held: 
deft., by his acceptance of the _aratt 
in the name of a non-existing c 
warranted & represented that “rhete 


he had authority to accept the draft 
for that co., & not having any such 
authority, he was personally liable 


Ocean v. 


there having been 


amages result- 


ehalf of unincor- 


corporated pody. 


poe rt to provide space on the shi ments orting to obligate it to for the amount of the draft & the costs 

for Be ale ibit of t ba ber to be carri repayment, is ersonelly “ilable for & expenses inourred by pitf. in en- 

ax to Buenos Ayres. repayment, bay ontracted for a deavou to collect same from HF. 

hi 50 that abandoned 2 a rig trai E teeter ee 

hee owner, 80 e contrac Rk. ; 
Pinto by defts, could not be 907.—CAN, : Sa DT, H. 198.—OAN. 
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Cases 2788a—2814a. Encriish AND Emerre Digest SUPPLEMENT. 


than for substantive relief upon the contract 
itself.— HostER BROTHERS v. DERBY (EARL), 
{[1918}2 K. B. 671; 87 L. J. K. B. 1009; 119 
L. T. 851; 84 T. L. R. 477, OC. A. 

2784. Add. Annotation :—Consd. R. v. Income Tax 
Special] 8 Comrs., Ex p. Dr. Barnadn’s 
Homes National Incorporated Asgocn., [1920] 
1K. B. 26. 

2740a. ——— ——~ To mess.|— BRownN v. DOYLE 
(1788), 3 Camp. 51,n.; 170 BH. R. 1802. 

2742a,. ——— ——-—- On order of secretary of mess 
committee.|—LascELLES v. RATHBUN, No. 


104a, ante. 
2748. Add. Annotation :—Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. ; 
2749. Add. Annotations :—Consd. Edwards v. 


Porter, McNeall v. Hawes, [1928] 2 K. B. 
gi Edwards v. Porter (1924), 41 T. L. R. 


2751. Add. Annotation :-—Refd. Edwards »v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2752. Add. Annotation :—Refd. Edwards v. Porter, 
McNeal!’ v. Hawes, (1923] 2 K. B. 538. 

2758. Citations :—For ‘* P. C.”’ read ‘‘ H. L.” 
Add. Annotation :—Mentd. Ruffy-Arnell, etc., 
Co. v. R., [1922] 1 K. B. 599. 

2753a. Sale of goods—Principal not entitled 
to sell.|-Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it: being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability.—-BENTON v. 
CAMPBELL, PARKER & Co., [1925] 2 K. B. 
410; 94 L. J. K. B. 881; 134 L. T. 60; 89 
- I 187; 41 T. L. R. 662; 69 Sol. Jo. 842, 

2757. Add. Annotation :—As to (1) Consd. Edwards 
v. Porter (1924). 41 T. L. BR. 57. 

2761. Add. Annotation :—As to (3) Refd. Edwards 
we gia McNeall v. Hawes, [1923] 2 K. B. 

2768. Add. Annotations :—As to (1) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
5388; Edwards v. Porter (1924), 41 T. L. R. 
eee (2) Refd. Re Wingfields, [1923] 2 


PART X. SECT. 1, SUB-SECT. 7.—A. 

2748 v. -}~In an action for 
breach of warranty of authority, the 
cause of action is the -reach of the 
express or implied promise of the person 
who assumes to act as agent that he 








,rent on certain gooda. 
made to the goods by a chattel mtgee., 
whose right was contested by 
under instructions from deft., whose 
authority for such 
later repuliated by 
Held: pltf. could recover from deft. 


2769. Add. Citation :—18 Asp. M. L. O. 463. 

2777. Add. Annotgtion :—Consd. Edwards v. 
Porter, McNeal! v. Hawes, [1923] 2 K. B. 538. 

2778, Add. Annotation :—Mentd. Brandon  v. 
Michelham (1919), 35 T. L. R. 617. 


2780. Add. Annotation :—Consd. Edwards  v. 
Porter (1924), 41 T. L. RR. 57. 


2786, Add. Annotation :—Generally, Mentd. Sun 
Bldg. Soc. v. Western Suburban & Harrow 
Road Bldg. Soc., [1920] 2 Ch. 144. 

2788. Add. Annotation :-—Refd. Smith v. Buskell, 
Buskell v. Smith & G. W. Ry., [1919] 2 K. B. 


862. 
2795. Add. Annotations :—Refd. Edwards v. 


Porter, McNeall v. Hawes, [1923] 2 K. B. 
pee ; Edwards v. Porter (1924), 41 T. L. R. 
2807. Add. Annotation :—Refd. Holt v. Markham, 
[19823] 1K. B. 504. 
2812. Add. Annotation :—A to (2) Refd. Archangel 
Saw Mills v. Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. L. R. 857. 


2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.]—In 1917 
Itfs., under licence from the Russian 
mperial Govt. exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft. bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt. in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt. was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn. was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by plitfs. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pitfis. in both actions alleged 
that the bankers & the Russian Govt. were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pitfs. in the first action 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it : 


agreement.’ The purchaser refused 
to complete :—Held: dofts. in their 
receipt undertook an obligation to the 

urchaser to hold the deposit on his 

chalf, & pitf. could not recover the 
money from defits. as if it had been 
received by them simply & solely on 


A claim was 
Itf. 


roceedings was 
fhe landlords :— 


has authority soto act, the con- 

sideration nevessary to make that his costs of the interpleader proceed ther _behalf.—GRaYy_v.. MURCHISON 
promise binding being found in the ‘!og* upon a lpeosie of authority.— (1822), 70 D. L. R. 73 [1922] 8 
action of the other party in entering CUONLIFFR vo. PLANTA, [1920]3 W. W. R. . W. R 546.—OAN. 

into the contract. Pitf. in euch an 898; 54 D. L. R. 196.—CAN. 2809 ia Where 


action need not establish that be 
believed deft.’s representation that he 
had authority, though it. must appear 
that he acted in reliance upon it. 
Lesa vo. Brown, (1923) V. L. BR. 440. 


PART x. SECT. 1, SUB-SECT. 7.—B, 

27651. Third party in error ag to 
actual ecope of avent’s authority.}— 
Deft., as agent of absentee landlords, 
instructed pltf., a solr., to distrain for 


terma. 


thas : 
Gray Estate fail 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (a). 


Subject special 
Pitt. Hsted land witb defts, 
for sale. Defts. secured a prospective 
purchaser, receiving from him 61,0U0 
as deposit & gave a receipt setting 
out the terme of sale & concludin 
**Money to be 
to deliver, as per 


a vendor has agreed to pay & com- 
mission to his agent & has ugreed that 
the amount received by the agent as 
a deposit from the purchaser should be 
re ed by the agent in part payment 
of such commission & has given security 
for the balance, the deposit must be 
treated as paid over to the vendor, & 
in an action for money had & received 
it is only from the vendor that it can 
be recovered.-~—BRUNSTETIHR wv Zosa- 
ING, {1918) 8 Ww. Ww. R. §46.—CAN. 


to 


refunded 


——Held: (1) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct. would not order payment of it in the 
absence of that Govt. or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltis. & an 
order of the ct.—StTzam SAw MILILs Co. v. 
BaRING BRoTHERS & Co., ARCHANGEL SAW 
MILLs Co. »v. Banina Brotrurrs & Co., [1922] 
1 Ch. 244; 91 L. J. Oh. 825; 126 L. T. 
403 ; 38 T. L. R. 200 ; 66 Sol. Jo. 170, C. A. 


Annotation ;—Refd. Home & Colonia] Inscc. v. London 
Guarantee & Adcident Co. (1928), 45 T. L. R. 134. 


2818. Add. Annotations :-—Consd. Scottish Metro- 
olitan Assce. v. Samuel, [1923] 1 K. B. 348. 

efd. British American Continental Bank v. 
oe se for Foreign Trade, [1926] 1 


2825. Add. Annoiation :—Refd. Re A Debtor, 
[1928] Ch. 199. 


2826. Add. Annotations :—Apld. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Distd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. v. Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Are Jones v. Waring & Gillow, [1926] A. C. 

2828. Add. Annotations :—Consd. Scottish Metro- 
politan Assce. v. Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 
ota Bank for Foreign Trade, [1926] 1 K. B. 

2831. Add. Annotation :—Consd. Guaranty Trust 
ee of New York v. Hannay, [1918] 2 K. B. 


2834. Add. Annotation :—As to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 32s. 


2839. Add. Annotations :—Refd. Marshall Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Mentd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 


Part Xl—Duration and 


3005. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


PART X. aaah ds SUB-SECT. 8.— 

28238 v. -}-If a bank pays 
money on a forged cheque to an inno- 
cent agent who at the time informs 
the bauk that he fs an agent & nota 
principal, & who before discovery of 
the forgery puys the money over in 
accordance with instructions received 
from his principal, the bauk cannot 
recover the amount from such agent.— 





THRESHER Co., 


principal— Absolute 
) ii. ouner.J—A servant or agent can be 
sued for conversion of a chatte] mtge. 
Claimed by pltf. from the master or 
principal, where the refusa] by such 
servant or agent to deliver it to the 
pitf. is absolute.—ADVANCK RUMELY 
INCORPORATED 

SERVicg, [1919] 2 
12 Sask. L. R. 294.—CAN. 


Cases 2814a—3012. 


2841. Add. Annotations :—Refd. Holt v. Markham, 
f[1923} 1 K. B. 504; Jones v. Waring & 
Gillow, [1926] A. O. 670. Mentd. Chilling- 
worth v. Esche, [1924] 1 Oh. 97. 

2866. Add. Annotation :—Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Comrs., Ha p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2888. Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [19286] A. ©. 670. 

2895. Add. Annotation :—Refd. Lawrence v. Hayes, 
{[1927] 2 K. B. 111. 

2899. Add. Annotation :—Refd. * “cCreagh v. Judd, 
[1923] W. N. 174. i 

2916. Add. Annotation :—Generally, Mentd. Jordy 
v. Vanderpump (1920), 64 Sol. Jo. 324. 

2917. Add. Annotation :—Mentd. G. N. Ry. v. 
ao a asad oa & Depository, [1922] 2 


2924. Add. Annotation :—Refd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 


2926. Add. Annotation :-—Consd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 


2940. Add. Annotations :—Refd. Underwood ov. 
Bank of Liverpool, Same v. Barclays Bank, 
[1924] 1 K. B. 775; London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

2943. Add. Annotation :--Refd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

2951. Add. Annotation :—Retd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 

2958. Add. Annotation :—Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. ° 

2955. Add. Annotation :—Mentd. Glicksman v. 
a & General Assce., [1925] 2 K. B. 


Vol. I.— Agency. 


Termination of Agency. 


3012. Add. Annotalion :—Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. P. C. 173. 


induce, plif. to buy tbe business.—~ 
EaSTERBROOK v. Hopkins, [1918] 
Z. L. Rh. 428.—N.Z. 


PART XI. SECT. 2, SUB-SECT. 1.—A. 


" 2965 vii. In an ordinary 
house agent’s agreement the principal 
may revoke the agent's authority at 
any time before the agent has fully 
performed what he was authorised to 
do.—TYNAN v. A’BECKETT, [1923] 


refusal to true 





©. 
WwW. W. RR. 647; 


BANQUE D’HOCHELAGA v. MARSHALL, 
(1921) 2 W. W. R. 496; 31 Man. 
L. R. 242.—CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (b) 


2918 i. General rule.}—Where a third 
party has suffered loss or injury he 
as no right of action against an agent 
personally unljess the agent has been 
Guilty of a wroug or a breach of trust.— 
INTERMUTE v. MOULTON (1922), 65 
D. L. R. 653.—CAN. 


PART X. seaeh 2, SUB-SECT. 2.— 


. (a). 
29441. Agent holding goods or 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 


29501. Misrepresentations — Reck- 
less.}—Deft., as agent for the owner, 
induced pltf. to purchase a grocery 
business. Pitf. claimed damages from 
deft. on the ground that he had induced 
her to purchase the business by mis- 
representations. The jury found that 
the representations made were untrue, 
that they had been made by deft. 
recklessly & without ard to their 
truth or falsehood, & that they had 
induced pltf. to purchase the businear : 
—Held: the jury was justitied in 
treating deft.'s statements as definite 
representations & in concluding that 
they were made to induce id 
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Vv. L. R. 412.—AUS. 

2965 viii. ——-.+—A contract of 
agency can in the absence of a term, 
expresa or implied to the contrary, 
be terminated at the will of either 
party.—POLLARD vw. GIBSON, [1924] 
4,.D. L. R. 354; 685 O. L. R. 424; 
varying 54 O. L. R. 419.—CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 

sp. Death of prisspel 1 owes tocon- 
vey land,.}—Held: under a power of 
attorney executed by M , who died in 
1919, her attorney could execute a 
valid transfer of her land, after her 
death.—HeMcCaRTY (1920), 53D. L. R. 
249: 47 O. L. R. 285.—OAN. 


Cases 3014—3087. 


8014. Add. Annotation :—Refd. Payzu v. Saunders, 
{1919} 2 K. B. 681. 
3017. Add. Annotation :—Mentd. Edwards v. 
' Porter, McNeall v. Hawes, [1928] 2 K. B. 538. 
8025. Add. Annotation :-—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


8027. Add. Annotation :—As to (1) Folld. Schostall 
v, Johnson (1919), 86 T. L. R. 75. 

8027a. ——— Agent not interned.|—-In Aug. 
1912, pltf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his house & defts.’ 
place of business. In Sept. 10914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract :— 
Held; the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pitf. was entitled to damages.—ScHOsTALL 
vw. JOHNSON (1919), 86 T. L. R. 76. 

3028. Add. Cilations :—affd., [1918] A. C. 289; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 
Add. Annotations :—As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Distd. Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 804. Refd. 
Nuylor, Benzon v. Krainische Industrie 
Geselischaft, [1918] 1 K. B. 331 ; Rodriguez 
v. Speyer, (1919) A. C. 59. Generally, Mentd. 
Re Munster, [1920] 1 Ch. 268; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Rush, Warre v. Rush, [1923] 1 Ch. 36. 

$029. Add. Annotations :—As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331. Generally, Mentd. 
Rodriguez v. Speyer, [1919] A. C. 59; Re 
Sutherland Duchess, Bechoff v. Bubna (1921), 
65 Sol. Jo. 513. 

$030. Add. Annotation :—Refd. Schostall v. John- 
son (1919), 36 T. L. KR. 75. 


3040a. -]—By an underwriting contract 
dated Dec. 3, 1919, a syndicate agreed with 
& co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 


authorit 





PART XI. SECT. 4, SUB-SECT 3. 
3045 iii. ——— ——-.]}—Held : a mere 


to sell was not rendered _ sideration hav 


irrevocable, either by reason of its 
express terms or from valuable con- 
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10,000 of the 150,000 shares underwritten 
by them & stated: ‘‘ We now hand you 
application for the shares hereby under- 
written by us together with cheque for £1,256, 
being deposit of 2s. 6d. per share.’’ The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause: ‘‘ This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 
an allotment of the total amount, of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,834, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom ae the holder of the 6,334 shares :— 
Held: the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw.—He OLYMPIO REINSURANCE Co., 
Pouk’s Case, [1920] 2 Ch. 34) ; 89 L. J. Ch. 
644; 123 L. T. 786; 36 T. L. R. 691, C. A. 
Annotation :—Mentd. Re Greater Britain Insce. Corpn. 
Hz p. Brockdorff (1920), 124 L. T. 194. 
Sec, generally, COMPANIES, Vol. IX., pp. 182, 


. el seq. 
8041. Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 


83051. Add. Annotation :—Refd. Smith v. Wood 
* (1928), 139 L. T. 250. 
83057. Add. Annotations :-—Refd,. Cheshire v. 


Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 
Hill, [1922] 2 K. B. 37. : 


been gtven.—MaHoop 
e 2 eNee (1927) N. 4. L. R. 780.— 
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Vol. IL—Cases 4-—20d. 


AGRICULTURE. 


Nors.—The Act now in force in England is ‘‘ Agricultural Holdings Act, 1928 (c. 9),’’ herein referred 
to ag A. H. Act, 1923. The Act repealed (inter alia) A. H. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 :— 

SUB-SECT. la.--COMPENSATION FOR INCREASED OR DIMINISHED VALUE OF HOLDING (see p. 83, post). 

SUB-SECT. 8a.—COMPENSATION FOR ENFORCEMENT OF PROPER CULTIVATION (see p. 85, post). 

SUB-SECT. 8b.— ASCERTAINMENT OF COMPENSATION (see p. 86, post). 


Part |.—Definitions. 
Add the following cross-reference :—‘* Market garden.’’ }—See Nos. 267b, 267 ~, post. 


Part Il. Commencement, Duration, and Termination of 
Agricultural Tenancy. 


4. 


19. 


24a. 


24b. 


29a. 


8B. 
Co- 
Re 


Add. Annotations :—Refd. Croft v. Blay, 
[1919} Ll Ch. 277; Simmons v. Crossley, 
[1922] 2 K. B. 93. 

Add. Annotation :—As to (2) Refd. Re Bebing- 
ton’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 

Agriculture Act, 1920 (c. 76), s. 28—To what 
tenancies applicable.|—The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 
notice to determine the tenancy.—EDELL v. 
DULIED, [1924] A. C. 38; 93 L. J. K. B. 286 ; 
130 L. T. 390; 40 T. L. R. 84; 68 Sol. Jo. 
183, H. L. 

Agricultural Holdings Act, 1923 (c. 9), 
8. 25 (1).]—The above sub-sect. applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord.— 
FLATHER v. Ifoop (1928), 44 T. L. R. 698; 
72 Sol. Jo. 468. 

Termination of tenancy—Whether matter for 
arbitrator—Under Agricultural Holdings Act, 


1923 (c. 9), s. 16.|\—A question whether a 
tenancy has terminated or not is not a 
‘question or difference arising out of the 
termination of the tenancy ”’ within the above 
sect.—-SIMPSON v. BATEY, [1924] 2 K. B. 666 ; 
93L. J. K. B. 919; 181 L. T. 724; 68 Sol. Jo. 
754, 0. A. 

Annotations :—Expld. R. v. Powell, Ez p. Camden, [1925] 1 
K. B. 641. Consd. Lowther v. Clifford, [1927] 1 K. B.130. 
Refd. Harrison v. Ridgway (1925), 133 L. T. 238. 

29b. S. P. R. v. POWELL, Ez p. CAMDEN (MARQUIS), 

[1925] 1 K. B. 641; 94L. J. K. B. 438; 182 
L. T. 766; 89 J.P. 64; 417. -L. BR. 277; 238 
L. G. R. 391, D.C. 

Annotations :-—Consd. Lowther v. Clifford, [1927] 1 K. B.130. 
Roefd. Harrison v. Ridgway (1925), 133 L. T. 238. 

29c. Whether condition precedent to arbitra- 

tion—Under Agricultural Holdings Act, 1923 
c. 9), s. 16.|—The words “ arising out of the 
rmination of the tenancy of the holding”’ 
in the above sect. apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator.—R. v. POWELL, 
Ex p. CAMDEN (MARQUIS), [1925] 1 K. B. 641; 
94L. J. K. B. 433; 132 L. T. 766; 89 J. P. 
64; 41T.L. R. 277; 23 L. G. R. 391, D.C. 

Annotations :—Folld. Harrison v. Ridgway (1925), 133 L. T. 
238. Consd. Lowther v. Clifford, (1927) 1 K, B. 130. 

29d. S. P. HARRISON v. RripaGway (1925), 133 L. T. 


238 ; 23 L. G. R. 434, D O. 
Annotation :—Consd. Lowther v. Clifford, (1927] 1 K. B.130. 


PART I. o> a ea oe the Sune ape es ra teen susects ener cit ee sh 
* Agricu one notice be n the name of one of the of the statutory provisions with regar 
ae Fe Oe joint tenants only, was insufficient to to notice of termination of the tenancy. 


MPANIES WINDING Ur Act, Re 


prevent renewal of the lease by tacitrelo- -—-DUGUID v. MUIRHEAD, [1926] S. O. 


SASKATCHEWAN CO-OPERATIVE ELEVa- Cation :—Held: (1) the notice neccs- 1078.—SCOT. 


ToR Co., Ltn. (Sask.), [1927] 4 D. L. R. 
804; [192 269. 


ad. 


gro 
—WATTERS ¥. H 


sary, under A. H. (Scotland) Act, 1908 


713 W. W. R. 269.—CAN. c. 64), 8. 18 (1), to prevent tacit releca- PART Il. SECT. 8, SUB-SECT. 6. 
“ Market arden."—Not expert. lon, might begiven byaduly authorised = 99, Termination of tenancy—W hether 


wing establishment agent for the tenant; (2) as the evi- 
(1937 } . 4 aa an) st aneh rity to terminate 
UNTER 5. ad 8 ent autho hla : 
810.-—-SCOT. . the lease on behalf of tire partners, the *: 15.]—Held: not one of the matters 


matter for arbitrator—Under Agricultural 
@ elder brother: Froldings (Scotland) Act, 193 (e. 10), 


remitted to the exclusive jurisdic- 


s omer notice givon by him was effectual to sai : 
PART II. SECT. 3, SUB-SEOT. 2.—A. sdaecedl SNe aicoation although the tion of the arbitrator. DONALDSON’'S 


sk. 


ners & jo 


Joint tenants in possession by tacit < 
galore Nolice to terminale given. t that he was act both for him 


renewable by tacit relocation. The 


ther, th ti tner, gave Sale not 

Botice ia. wr a the andiord 3 PART II. SECT. 8, SUB-SEOCT. oe having sold the farm, & put purchaser 
e inten to leave the farm. ube sp. Statut rovistons——C ” 

sequently they declined to remove ing’ out. Parties to a lease of agri- the latter might conclude that pltf, 
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sae Zenon to brothers were fact, Sui, ee,egnt fog bls brother Gta not [i9ad) S.C. (i la) 68-— S00 
t tenants under a lease = y, Sree, [1922] 8. C. 90.—SCOT. 


Hospital. (EDINBURGH) TRUSTEES v. 
RssiEMONnr, (1925]S.C. 199: onappeal, 
st. Lessor selling farm under power in 
lease—Furchaser put in gsession—— 
completed.j-—Held : _ pitt. 


in possession to the knowledge of deft., 


Cases 30a—5Ga. 


30a. 


Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63)—Application of 
Act.]~—Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 
(2) to equitable as well as Jegal owners; 
(3) where notice is by one person & sale by 
another; (4) to the whole holding, although 
the sale is only as to a } peal aa v. 
NESBITT (1920), 64 Sol. Jo. 291. 


Annotation :—Generally, Apprvd. Blay v. Dadswell, [1922] 1 
K. B. 632. 


30b. 


30c. 


30d. 


32. 


36. 


39. 


56a. 


had exercised the right to sell given 
the lessor under the lease & that 
his lease was therefore at an end; 
pitf.’s allowing the purchascr to with- 
draw from the agreement to purchase 


Contract for sale after passing of Act— 
Notice by one person—Sale by another.]— 
ROBINSON v. NESBITT, No. 80a, ante. 


——— ——— Sale requiring consent of several | 


parties—Consent of some parties given after 
passing of Act.]—A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft. was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pitf., which was executed after 
the passing of the Act of 1919 :—Held: the 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, was valid, & pltf. 
was entitled to possession.— BROOKS v. BLOOR 
(1920), 90 L. J. K. B. 577; 124 L. T. 3163 
36 T. L. R. 826; 64 Sol. Jo. 685, D. C. 

—— Sale to tenant.|——(1) Sect. 1 of the 
above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s. 29 & 
sched. 1, are amending & not merely declara- 





Part I1l—Covenants and 


Add. Annotation :—Refd. Richmond v. Savill, 
[1926] 2 K. B. 530. 


Add. Annotations :—Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. Mentd. Michael v. 
Phi)ips (1923), 130 L. T. 142; Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. 


Add. Annotations :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. Lioyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

Grass land laid down by tenant.]— 
By a tenancy agreement made in 1894 the 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft. certain farm lands & house 








trying to sell the land, as deft. knew, 
& during the summer sold it. 
had been fixed for deft. to give up 
possession :—Held: deft. was entitled 
to anch occupation as waa necessary 
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r, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act.—BLAY %. 
DADSWELL, [1922] 1 K. B. 632; 91L.J.K.B. 
789; 127 L. T. 6; 66 Sol. Jo. 489; 20 
L. G. R. 221; 86 J. P. Jo. 65, 0. A. 


80e. Agricultural Holdings Act, 1923 (c. 9)— 


Farm held under two lIandlords—Notice to 
quit given by both—Contract for sale by 
one for part of farm.]}—On May 20,1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4,1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. Bya notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of plitis. jointly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
T’.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 
1925. C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Plitfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land :—Held: as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply; the tenancy had been 
duly determined as regards pltfs.’ land, & 
pltis. were entitled to the declaration which 
they asked & to an order for possession of 
their land.—ROcCHESTER & CHATHAM JOINT 
SEWERAGE BOARD v. CLINCH, [1925] Ch. 753 ; 
95 L. J. Ch. 49; 1384 L. T. 139. 


Customs of the Country. 


buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 
break up ‘‘any grass land’’ without the 
consent of the landlord. In the schedule to 
the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass laud. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence- 


chase are of the essence of the contract 
& go to the root of the performance of 
the contract by the purchaser. 
Wrist v. SmITH (Sask.), [1927 


No time 


did not affect deft. srights or reinstate 
the lease.—RINK v MiLos, (1918) 2 
W. W. RK. 1021; 11 Sask. L. R. 271; 
42 D. L. R. 782.—CAN. 


sz. Contract for share farming—No 
provision as to duration.)—Deft.cro pred 
pitf.’s land on shares in 1917, in 
1918 agreed to do so again. Pltf. was 


to put in & harvest the crop for 1918.— 
FLETCHER v. Lyons, [1919] 3 W. W. BR. 
381; 48 D. L. R. 365.—CAN. 


PART III. SECT. 1, SUB-SECT. 1. 

sa. In crop-pa t agreement— 
EKasence of contrat. {The covenants to 
cultivate under a crop-payment pur- 


80 


°.-— 

1 

D.L. R. 448; (1927]1 W. W. R. 280.—— 
CAN. 


PART III, SECT. 2, SUB-SECT. 1.—B. 


sc. Covenant to rid land of weeds— 
Breuch—Relief from forfeiture. }—Reliet 
was granted due to exceptional weather 
conditions, ete.—- WARNER v. LINAHAN, 
(1919) 2 Ww. W. R. 04.—CAN., 


68. 


69. 


80. 


{1927} 2 Ch. 


103. 
106. 
107a. 


ment of his tenancy. In an action by ek 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft. counterclaimed for 
damages by reason of the interim order :— 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner; (3) 
deft. had suffered no damage from the grant- 
ing of the interim injunction.—CLARKE- 


JERVOISE v. Scurt, [1920] 1 Ch. 382; 89 
L. J. Ch. 218; 122 L. T. 581. 
Add. Annotations :—Consd. Cole v. Kelly, 


[1920] 2 K. B. 106. Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

For ‘‘ that relation existing between him & 
the other tenants in common”’ read “ that 
relation not existing between him & the 
other tenants in common.”’ 

Add. Annotations :—Refd. Horlick v. Scully, 
150. Mentd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

Add. Annotation :—Refd. Melzak v. Lilionfeld, 
[1926] Ch. 480. 

Add. Annotation :—-As to (1) Refd. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 382. 

S. P. AYLET v. Dopp (1741), 2 Atk. 238; 26 
KH. R. 547. 


Annotation :—Refd. Donton v. Richmond (1833), 3 Tyr. 630. 


117. 


117a. 


125. 


140. 


147. 


164a. 


Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

Grass land laid down by tenant.]— 
CLARKE-JERVOISE v. ScutTt, No. 56a, ante. 
Add. Annotations :—Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. ©. 395. 

Add. Annotations :—Refd. Raikes v. Ogle, 
[1921] 1 K. B. 676; Brakspear v. Barton, 
[1924] 2 K. B. 88. 

Add. Annotation :—Generally, Mentd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B, 518. 


Against sub-letting—Letting of grass keep 
in last year of tenancy—Agistment.]|—Where 
the tenant of a farm covenants not to underlet 








Vol. 1f.—Agriculture. Cases 56a—194. 


or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, 7.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Semble: agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—RICHARDS v. Davins, (1921] 1 Ch. 
90; 89 L. J. Ch. 601; 124 L. T. 238; 65 
Sol. Jo. 44. ; 


Sus-sEcT. 16.—OtTHEeR MatTrers (Vol. II., p. 28). 


Add the following case :— 


166a. Tenant to perform ‘“‘ team-work ”’ for land- 


173. 


194. Add. Annotations :—Consd. 


lord.j—An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform cach year for the landlord, 
‘‘at the rate of one day’s team-work with 
two horses & one proper person for every 
£50 of rent when required, except at hay & 
corn harvest, without being paid for the 
same.’’ In ejectment for a forfeiture :— 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work.—MARKLBOROUGH (DUKB) v. 
Osnorn (1864), 5 B. & S. 67; 3 New Rep. 
568; 33 L. J. Q. B. 148; 10 L. T. 28; 28 
J.P. 5382; 12 W. R. 418; 122 E. R. 758. 


Add. Annotation :—Mentd. Richmond ov. 
Savill, [1926] 2 K. B. 530. 


175a. Agreement to pay interest on amount of 


incoming valuation & on quitting to leave 
equal value of tenant rights.|—-Held: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent land- 
ie v. OLINTON (1883), 1 Cab. 


Bradbury  v. 
Grimble (1920),124L.T. 189. Refd. Lowther 
v. Clifford (1926), 95 L. J. K. B. 576. 


PART III. SECT. 2, SUB-SECT. 3.—B. D. L. ht. 452; 17 Alta. L. R. 366; damages for miscropping made by a 
re en }~Applt. alloged that [1922] 1 W. W. R. 70.—CAN. landlord against a tonant under s. 35 (2) 
he was prevented from summer- e iii. & to break land—Breach— during the currency of the lease cannot 


fallowing by an excessive 


water being on the land :—Held resp. 
was entitled to 8133 damages.—HONT bhi d ie arent h Bae do 


e ii. 
lessce 


or summer-fallow every portion of the 
demised 
cultivation. The lessee failed to crop 
or summer-fallow 30 acres brought 


under 


gave evidence that a crop of green feed ages during 


could have been wn on the 30 -—Agricultural Holdings 
acres :——Held: if gine lessee could Act, 1923 {c. 

not, or did not choose to crop, he must as is 
gummer-fallow; “crop” within the struction of 


covenant in the lease included a green 
—STEFFES U0. SMITH (1921), 66 


crop. 


J.6, 





aoenty of 


Or to crop——Breach.J—A 
each year either to crop 





616.—CAN 


premises bro under 


120 iv. 





oultivation, owing to the land 
covered with water. The lessor 


Measure of damages. 





}+-The measure of 
damages is the value of the additional 
the summer- 
a es ee v. 
. L. R. 768 
Man. L. R. 356; [1922] 2 


PART Ill. SECT. 2, SUB-SECT. 4. 
~———, }— AINLEY . 
LOWEY (Sask.), [1926] 1 D. L. R. 73.— 
CAN. 


ing-~— Claim for dam- 
enancy—HHow determined.) 


10), s. 15 (1), is, except 
utes relating to the con- 
6 lease, applicable only 
to disputes arising out of the termin 
tion of the tenancy ; 


81 


& a claim for 


be referred to arbn., but falls to be 
determined by the ct. in an ordinary 
action.—WkESTWOOD vw. BARNETT, 


PART III. SECT. 2, SUB-SECT. 16. 


se. Covenant to deliver to landlord 
share of crop or pay its value—Option 
of tenant—Time for exercising. }—The 
lessee of a farm ed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thereof, all crops to 
remain the property of the lessor until 
the settlement of accounts at the 
termination of the contract :—//eld: 
the time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated.— 
Dickin v. SPARE (1921), 62 D. L. R. 
551.—-CAN. 


W. W. R. 


(Scotland) 


ac: 


Cases 226-—-242a. 


226a. 


PART V. SECT. 3, SUB-SECT. 1.— B. 


ENGLISH AND Emprre Diaust SuPpPLEMENT. 


Part V.—Compensation. 


296. Add. Annotation :-—Mentd. Re Lister, Brad- 


ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 148. ' 

——,]—Where the tenant of a farm 
held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment.—Re 
WADSLEY, BETVINSON’S REPRESENTATIVE 
v. TRUSTEE (1925), 04 LL. J. Ch. 215; [1925] 
B. & C. R. 76. 





229. Add. Annotations :—Refd. Bradshaw v. Bird, 


[1920] 3 K. B. 144; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 


229a. Incoming tenant agreeing to repay com- 


pensation paid by landlord—Action by land- 
lord on agreement—When cause of action 
arises.]—By an agreement dated Dec. 24, 
1915, made under seal, pltfs. let to deft. a 
small-holding from year to year from Feb. 2, 
1916, at a rent of £182 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed ‘‘to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.’’ Deft. entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 


arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 8, because 
the action was not brought ‘ within six 
years next after the cause of such action or 
suit ’? :—Held: pltfs.’ cause of action against. 
deft. did not arise on Feb. 2, 1916, when 
deft. entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agreement ; - 
therefore the time only began to run from 
Feb. 11, 1918, & the action was not barred.—. 
CumsHire County Councm v. HOPLEY 
(1923), 180 L. T. 128; 21 L. G. R. 524. 
sai oe core Cayser, Irvine v. Board of Trade, [1927] 
282. Add. <Annoiation :—Consd. Re Russell & 
Harding (1922), 128 L. T. 476. 


283. Add. Annotations :-—Refd. Re Masters & 
Duveen, [1923] 2 K. B. 729. Mentd. 
Bowling v. nae (1922), 128 L. T. 342; Ingle 
v. Farrand, [1927] A. C. 417. 


234. Add. Annotation :—Generally, Mentd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


287a. Agricultural Holdings Act, 1908, s. 1 (1)— 
Improvements required to be made under 
tenancy agreement—Agreement made before 
January 1, 1921.]—A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 

lant half the land with fruit trees & fruit 
ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made :—Held: he 
was not entitled to compensation, the im- 
parr being one which he was required 
make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921.—HUoOKELL v. SAINTEY, [1923] 
1K. B. 150; 92 L. J. K. B. 318; 128 L. T. 


299, 0. A. 
Add. Annotation :—-As to (2) Refd. Premier 


1921. On Jan. 18, 1923, pltf. 239. 
. a a axe tart ela Dairies v. Garlick, [1920] 2 Ch. 17. 


an action in the county ct. claiming 


recover from deft. the sum of £30 17s. 6d. 242a. Agricultural Holdings Act, 1908—Attempted 


under the agreement of Dec. 24, 1915. Deft. 
pleaded that pltfs.’ cause of action had 


tenancy 


landlord abstains from pach raat a -—-A tenant 
no benefit to the determination of his tenancy, made it 


229 i. Purchaser.)-—An estate was , 1 the landlord that b 
sold with en to the purchaser at rege under g. 1 (2) (a) of the above clear to the or © proposes 

where it is not proved that the claim for unexhausted manures & 
Martinmes 1922, & on the same date tonanoy was continued in considerae feeding stuffs, but without furnish- 


he gives 


exclusion of statutory compensation.]—Ze 
Masters & DUVEEN, No. 26%a, post. 


who has, before the 


lease of the lands tion of the tenant executing the im- ing the particulars or ginounts,, has 
o 


ossession. Lesg than two months vIVEAY {1921} 8. 
488.—SCOT. 


ater, he intimated a claim for com- 
pensation for improvements to the 

urchaser, & app ed fo , the Board of PP = oan T 

; an ar : 

orleld Che ve dhd ord ” to arbiter finds tha cane ag own 
make payment of compensation to the mpora ure the tenan com- ; 
tenant was the selling owner, in respect Plying with the rules of good husbandry, pd oe questions arbitrator may 
that he alone was the “landlord * which he was bound 
at the termination of the tenancy when 


the tenant quitted the holding & th the temporary pasture is an 
he ‘ gy J : improvement for which the tenant is landlords of a farm, craving the ct. to 
in 


claim 
the obligation so incurred did not hela to compensation under the interdiot proceedings in an arbn. under 


spar per Ae as purchase & pag nei 7 
8 6 arbpn. procee &s gran VRA 

Oey ADDELL v. Howat, {1925} S 488.—8COT 
484.—8COT. 
PART V. SECT. 3, SUB-SECT. 1.—D, 


diord ” liable 


for compensation emerged, & 


* 


. C. 


an exist 
terminated, & the tenant gave up rovement.--MACEENZIE ve. Macain- sufficiently complied with s. 


68 8c.L. R. the above Act.—RoGcer v. Hutour- 


a 


enant laying down 
asture.|}—The fact that an PART V. SECT. 3, SUB-SEOT. 1.— 
t in 1 di H. (b). 


B 


Terminat of tenancy— 
observe, | oes Holdings (Scotland) Act, 


Agricultural 
not precinde him from also finding 1993 (c. 10), & 15./—In a note of sus- 


ension & interdict brought by the 


MAOCGIL- the above Act upon a claim by th 


e —~—MAOKENZIB %. 8 
¥Y, (1921) 8. C. 722; 58 Sc. L. R. tenant, who vacated the farm 


favour of a new occupier, for com- 
pensation for improvements, the com- 


PART V. SEOT. 8, SUB-SECT. 1.—G. plainers maintained that the tenancy 
al Holdings (Scotland ad not 


terminated, & that the appoint- 


sf. A 
287 vila, ———--———- ———.}-Wherea Act, 1908 (c. 64)—Sufficiency of notion ment of an arbiter under the Act was 
82 


252. Add. Annotation :—Mentd. Re Lister, Brad- 


ford Overseers & Corpn. v. Durrance (1925), 


42 T. L. R. 148. 


255. Add. Annotations :—Consd. Simpson v. 
Crowle, ([1921]3 K. B. 248; Smythe v. Wiles, 
late lt B. 66. Refd. St. Magnus, etc., 

aroc Ohurch Council v. London Diocese 
(Chancellor), [1928] P: 88; Mansfield v. 
Robinson, [1928]2 K.B.358. Mentd. Hunter 
v. Stadtishe Hochseefischerei Gemeinnutzige 
Gesellschaft (1925), 188 L. T. 488. 

259. Add. Annotations :—Apld. Bradshaw v. Air 
Oouncil, [1926] Ch. 829. Refd. Ellesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 387; 
Haynes v. Aldridge Oolliery Oo. (1923), 180 
- as nd Mansfield v. Robinson, [1928] 2 


264. After this case add as follows :— 
2», further, Sect. 3, sub-sect. 3b, post. 


SUB-sECT. la.—COMPHNSATION FOR INCREASED 
OR DIMINISHED VALUE OF HOLDING. 


A. Compensation to Tenant. 
See A. H. Act, 1928, s. 9. 


B. Compensation to Landlord. ° 
« See A. H. Act, 19238, s. 10. 
264a. Notice of claim—Time for giving—Agricul- 
ture Act, 1920 (c. 76).]|—Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect. if he gave a notice before the termination 
of the tenancy & not otherwise; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that right. 
A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant pe up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land :—Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
illegal :—~Held: the question o 
clatmant's fhe to reepnt a tain a 





ee ene 


common law arbn.—RoGErR v. HUTOHE- 


Vol, 11—Agricuiture. Cases 252-—205c. 


the contract did not finally cease under 
- sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 
therefore in time.—Re ARDEN & RUTTER, 
[1923] 2 K. B. 865; 180 L. T. 615 eub nom. 
ARDEN v. Rutrsr, 92 L, J. K. B. 894, C. A. 


Annotation :—<As to (1) Refd. Lowther wv. Clifford, [1927] 1 
K. B. 180. 


265a. Right to compensation—Tenant hokiing 
over after notice to quit.|——A tenancy was de: 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim forcompe tion :—Held: 
thé tenant, from the date when his notice 
expired, was not holdii under a contract of 
tenancy, & the'land which he persisted in 
occupying unlawfully was not a holding 
wit sect. 11 of the above Act, & he, 
therefore, was not within the benefit of the 
rr las ha v. PAGE (1923), 67 Sol. Jo. 659, 


265b. ‘Liability to pay compensation—-‘* Land- 
lord '—Purchaser entitled to rents—Purchase 
not completed till after claim.]—-Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
@ purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents & profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed :— 
Held: (1) the purchaser was the “ landlord ”’ 
within the Acts; (2) the notice of intention 
to claim compensation was rightly given to 
him ; (3) he was liable to pay compensation. 
—BRADSHAW v. Birp, [1920] 3 K. B. 144; 
90 L. J. K. B. 221; 123 L. T. 703, 0. A. 
nnotations :— As to (1 Erold. Richards v. P se [1927] 


2K. B. 76. eneral a nsd. Dale v. Hatfield Chase 
as dae (1922) 32 K. B. 282; Tombs v. Turvey (1923), 
93 £L. J. K. B. 785. 

235c. 








—— Person entitled to rents at 
end of tenancy.|—(1) Where the tenant of an 
agricultural holding, who has been disturhed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of: giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
qreece whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circumstances. The 


the time & validity of notices to quit 
& notices to claim compensation.— 


not one of the matters remitted by the : ; . Cc. 
Act to the exclusive jurisdiction of the 57 it ONY scoke [1919] S 

arbiter, but was o question precedent son prenaring & adjusting a special | sm. Agriculture Act, 1930 (c, 76), 8. 10 
the -ct. had jurisdiction to entertain C880, fall to be dealt with by the -—Claim exceeding one year’s reni— 


the action of interdict.—DONALDSON’s 
HosprraL (EDINBURGH) TRUSTHES v. 
peal, {1926} Ss. C. (H. L.) 68.—8C00T. 

ak. Form of arbitration— Arbitration 


f 
belween ovdgoing & incoming tenants— al, 4 bur 
‘Agricultural Holdings (Scotland) Act ae 1908 (e. Fal 


1908 (c, 64).}/—There is nothing ill 
in the Gutnniog & incoming ac 


al 
tenants 
mtering into 


an agreement for a 


[10191 SG Gils 86 Bo LR eel, rent 
e e H 'e . e e wr 
—S00T. : 


PART V. SECT. 8, SUB-SECT. 2. 


Holdi Scotland 
What que ee pwd 


must determine. 
the above Act it 
to determine questions connected with 


less than one year’s 
: the tenant was still 
entitled to one year’s rent.—M‘HARG 
C. SPEIRS, [1924] 8. C. 272.—SCOT. 


Loss from error in valuation 
of waygoing grain crop.)—Under the 
lease of a farm the Jandlord took over 
the waygoing crop of grain from the 
ou tenant at flars DEON the 
quantity of the growing crop eing 


GAaLLoway, 





nder s. 10 of 
to the arbiter 
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Cases 265c—266h. 


L. J. K. B. 785. 
76. 


mere lapse of an interval of several months 
between notice of intention to claim com- 


pensation & sale or removal is not of itself 


sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (0), ot his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect. assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant. as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the ‘‘ proceedings ’’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— DALE v. HATFIELD CHASE CORPN., 
[1922] 2 K. B. 282; 92 L. J. K. B. 287; 
a L. T. 194; 873. P.11; 20 L. G. R. 765, 


"As to (2) Consd. Tombs v. Turvey (1923), 93 
Refd. Richards v. Pryse, [1927] 2K. B. 


266a. ——— Notice of claim—To whom given— 


266b. —— 1 —— 


Purchaser entitled to rents.}—BRADSHAW v. - 


Brrp, No. 265b, ante. 
Landlord — Subsequent 
HATFIELD 


alienation of reversion.}—DALE v. 
CHASE CoRPN., No. 265c, ante. 


266c. ——— Reasonable opportunity of making 


valuation—What amounts to.]—Dare vw. 
HATFIELD CHASE CoRPN., No. 265c, anie. 


266d. ——— Commencement of ‘‘ proceedings ’’— 


What amounts to.|—DALE v. HATFIELD 


CHASE CORPN., No. 265c, anie. 


266e. Agriculture Act, 1920 (c. 76)—-Right to com- 


266f. 


ABCC. 


rtain After ariacge cer 
it was found that the quantity h 
been underestimated 
The outgoing tenant claimed 


pensation—Withdrawal of notice to quit— 
What amounts to.j—In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 2s. On Dec. 31, 1920, 
the landlord wrote to the tenant: ‘‘I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy ’’ :—Held: having regard to sect. 10 
of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act.—Re Prrretr & 
BENNETT-STANFORD, [1922] 2 K. B. 592; 
91L. J. K. B. 930; 128 L.T.57; 388 T. L. R. 
849; sub nom. PERRETT v. BENNETT- 
STANFORD, 66 Sol. Jo. 680, C. A. 

—— Ejectment proceedings following 
notice to quit.|—The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 





ed by arbn. 


by the arbiters. 
under 


the above sect., as com ensation for § ° 
loss in connection with the sale of the 


farm produce, a sum representing the 
difference bet 

received & the price of the actual 
quantity threshe 

was not “ directly attributable to the 


ween the price he had 


:—Held: the loss 


notice to quit. 


quitting of the holding,” but had 
arisen from an error of the arbiters.— 
McGREGOR v. BOARD OF AGRICUL 
ca {1925} 8. C. 613.— 


a Agricultural Holdings (Scottand) 
Act, 1923 (c. 10), a. 12 (6)—. al o 

landlord to take over stock-——Clai 
on sale. }-—The roan of a farm received 


aving taken over 
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at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Hjectment proceedings were brought 
by the landlord & judgment was obtained 
by defau!t of appearance. On being served 
with the notice to guit, the tenant duly 
served on the landlord a notice of intention 
to claim com tion for disturbance under 
sect. 10 of the above Act :—Held: if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
co lee v. RosE (1923), 68 Sol. Jo. 420, 


266g. ——- ——- Necessity for proof of loss or 


expense—Entire holding in occupation of sub- 
tenants.|—The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect.; that on proof of 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding :—Held: he was not entitled to 
compensation for disturbnce under sect. 10. 
—AGRICULTURE & FISHRIES MINISTER v. 
DEAN, [1924] 1 K. B. 85; 938 L. J. K. B. 
374; 130 L. T. 700; 40 T. L. R. 285; 68 
Sol. Jo. 401, C. A. 


Annotation :—Coned. Westlake v. Page, [1926] 1 K. B. 298. 
266h. 


—— Notice of claim—Time for giving— 
‘‘Termination of tenancy ’’—Tenancy of 
different parts of holding expiring at different 
times.|—A landlord let a farm, according to 
the custom of the country, upon a yearly 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 13, & that ‘‘ on the termination of the 
tenancy ”’ he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm :—Held: the “‘ termination of the 
tenancy ”’ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
bbe ipa rtp that the main portion of the 
premises had to be surrendered at the earlier 
date.—Semble: the proviso to sect. 18 (2) 


another farm with a bound stock, he 
sold his sheep at a displenishing salo, 
the landlord refusing to take them 
over. In a claim for compensation 
for the difference between 
realised & the ‘‘ going concern ” 
value :—Held: the loss was directly 
attributable ‘to the quitting of the 
holding under the above sub-sect.— 
KEsWICK v. WRIGHT, [1924] S. ©. 766. 
—S§COT. 


TURE 


of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new a ment.— 
SWINBURNE v. ANDREWS, [1928] 2 K. B. 
488; 02 L. J. K. B. 889; 129 L. T. 650; 89 
T. L. R. 545; 67 Sol. Jo. 726, C..A 


iy oak ‘~—Consd. Re Ardon & Rutter, (1923) 2K. B. 


Given under Act subsequently 
repealed—Necessity for notice under repealing 
Act.]—A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
‘gs. 11. That sect. was repealed by the Act 
of 1920, which came into force on Jan. 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect. as required by 
sub-sect. 7.(6) thereof :—Held: not having 
given notice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11.—HAMILTON-GELL +. 
WHiIre, [1922] 2 K. B. 422; 91 L. J. K. B. 
875; 127 L. T. 728; 38 T. L. R. 829; 67 
Sol. Jo. 80, C. A. 


Annotation :—Consd. Briggs v. Dryden, Talbot v. Vickers, 
[1925] 2 K. B. 667. 


See, now, A. H. Act, 1923, s. 12. 


266j. Agricultural Holdings Act, 1928 (c. 9)—Right 


to compensation—Refusal or failure to agree 
to arbitration.J—(1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. :—Held: the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner.—WESTLAKE v. PAGE, 
{1926} 1 K. B. 299; 95 L. J. K. B. 466; 134 
L. of bys 612, OC. A. 


266k. ———- Amount of compensation—Tenant 


holding two or more holdings.|—-W5sSTLAKE 
v. Paap, No. 266j, ante. 

Liability to pay compensation—‘* Land- 
lord’’—Agreement for sale—Whether pur- 
chaser entitled to rents.|—In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
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ment was subject to conditions of sale, by 


' one of which the purchaser agreed to pay the 


balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of 'the contract; & 
it was further agreed that “all rents & 

eriodical outgoings’’ should be ‘“‘ appor- 


‘tioned up to the completion,’’ & added to or 


deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925 :— 
Held: (1) ‘‘completion’’ in the condition 
of sale meant actual completion, & not the 
date named for completion; (2) on Sept. 29, 
1925, the vendor was the ‘‘ person entitled 
to receive the rents & pro’ 3’’ of the farm 
within sect. 57, & he, & not the purchaser, 
was the “landlord ’’ within sect. 12 & the 
erson to pay compensation to the tenants.— 
ICHARDS v. Prysz, [1927] 2 K. B. 76; 96 
L. J. K. B. 743; 187 L. T. £70, O. A. 
Notice of claim—-By whom given-—~ 
Joint tenancy.|--W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the proteetion of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation :—Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suficred loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (b) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice.—Howson v. Buxton (1928), 07 
L. J. K. B. 749; 189 L. T. 504, C. A. 





SuB-SECT. 3a.—COMPENSATION FOR ENFORCEMENT 


OF PROPER CULTIVATION. 


266n. Corn Production Act, 1917 (c. 46),8s. 9 (9)— 


Who is person interested—Tenant.J|—(1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 
Defence of ths Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to Jet the land to a 


PART V. SECT. 3, SUB-SECT. Sa. 
ural Holdings (Scotland) 
Whether 


maintainable frum opinion of sheriff on OF AGRICULTURE, 
st. A stated Cle im under R. 96 
Act,. 1908 (ce. 64)—Appeal— 


GUBON v. BOARD 
case a Corn Produc- a, S.C. 103; 58 Sa L. R. 96.— 
tion Act, 1917 (c. 46).]—J OHNSON -FER- COT. 
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tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
@ case in which he asked the ct. certain 
questions :—Held: the tenant was a ‘‘ person 
who was interested in the land in respect of 
which the notice was served,” within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred: & the tenant came 
within the words of the sub-sect. ‘‘ who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.,’’& was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant :-—Held: in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in: 
—Held: the assessment should not be based 
on the loss, if any, in each year separately ; 
(BANKEES, L.J.) the arbitrator should take 
the experience of the two years, setting off 
any profit in one year against any loss in 
the other; (ScrkuTron & ATKIN, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect. had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
—Re Topp & Norra RimIna oF YORE- 
SHIRE AGRICULTURAL EXECUTIVE COMMITTEE, 
{1921] 1K. B. 281; 90 L. J. K, B. 228; 124 
L. T. 407; 85 J.P. 89; 18 L. G. R. 790, C. A. 


2660. ——— Separate notices as to parts of two farms 


-~—Occupied by one tenant—Method of assess- 
ment.|—Re Topp & NorrTrH Ripina oF 
YORKSHIRE AGRICULTURAL EXECUTIVE ComM- 
MITTEE, No. 206n, anie. 


266p. ——— Separate claims by tenant for twe 


successive years—-Method of assessment.] 

Re Topp & Norts RIDING OF YORKSHIRE 
AGRICULTURAL EXECUTIVE COMMITTER, No. 
266n, ante. 


266q. Award—Jurisdiction of court to remit 


-Award bad on face for ambiguity or un- 
certainty.|—-In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
. with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889.—Murray v. DALTON 
(1920), 90 L. J. K. B. 401; 124 L. T. 762; 
$7 T. L. BR. 284; 65 Sol. Jo. 155, D. O. 


Annotation :—Refd. Re Jones & Carter, [1922] 2 Gh. 599. 
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ENGLISH AND Empire Digest SUPPLEMENT, 


Control of food in wartime generally, see 
Foop & Drues, Vol. XXV., pp. 182 et seq. 


Sus-sEcT. 80.—ASCERTAINMENT OF OOMPENSA- 


TION. 


266r. In respect of what holdings compensation 
farmho 


ayable—Tenant sub-letting usé.|— 

y an agreement of-tenancy a landlord de- ' 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 

ermission of the landlord, sub-let the farm- 

ouse to a lady who used it as a house for 
paying guestea. Upon the determination of 
the lease, the tenant made a claim for com- 
paige under A. H. Act, 1908 :—Held: 
he ct. must have regard to the substance of 
what had been done; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a “ holding ”’ 
within the Act.—Re Russet, & Harnpinea 
(1922), 128 L. T. 476; 39 T. L. R. 92; 67 
Sol. Jo. 128, C. A. 


Compensation for improvements—Under 
Agricultural Holdings Act, 1908.] — See 
original volume, p. 42, Nos. 230-232. 


266s. Notice of claim—-To whom given—Purchaser 


—Taking subject to existing tenancies.]— 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the landlord con 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
rofits al aero of the property should 
e received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
‘*‘ current rent,’’ & was to be payable by the 
purchaser on completion. r the deter- 
mination of the tenancy the purchaser as 
‘‘ landlord ’ made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation :—Hed: the purchaser 
was not at the date of the termination of the 
tenancy the “ landlord” within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 76), 
s. 18.—Tomss v. Turvey (1923), 98 L. J. 
K. B. 785; 181 L. T. 880; 68 Sol. Jo. 385, 


—— For compensation for improvements — 


Under Agricultural Holdings Act, 1908.]—Sce 
original volume, p. 46, Nos. 245-250. 


For compensation to landlord for deteriora- 
tion.]—See_No. 264a, ante. 


belt eiaes page ty for disturbance—Under 
Agric Holdings Act, 1908.]-—See 
[A ae volume, p. 48, No. 266; & Nos. 265b, 
266c, ante. 


Under guiture Act, 1920 (c. 76). 
See Nos, seGnY 208i. ants. Ml 


266t. Particulars of claim—Sufficiency.]—Held : 
having regard to the severity of the penalty 
attached to non-compliance with culture 
Act, 1920 (c. 76), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of “ particu- 
lars*” was not intended to be construed 
strictly, &, for the purpose of keeping the 
claim alive & enabling the parties to get 
before the arbitrator, a less de of par- 
ticularity was required to satisfy the sect. 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be-of opinion that 
the particulars were insufficient, & might 
- order further & better particulars to be 
ven.—JONES , Evans, [1923] 1 K. B. 12; 
2L. J. K. B. 85; 128 L. T. 228, ©. A. 
266u. Award—Setting aside—Jurisdiction of court 
—Error on face of award.]—The inherent 
jurisdiction of the High Ct. to set aside an 
‘award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ot. in those matters was neither aa okeesly 
nor by implication transferred to it.—He 
Jones & Carrmr, [1922] 2 Ch. 599; 91 
L. J. Ch. 824; 127 L. T. 622; 38 T. L. R. 


779; 66 Sol. Jo. 611, C. A. 
eee Consd. Horrell vr. St. John of Bletso, [1928] 


aon 2 
. B. 616. 

266v. Time for notice of motion to set 
aside.]—In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 8 applit. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 48), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given :—Held: the words ‘principles of 
practice ’’’ in County Cts. Act, 1888 (c. 43), 
s. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. 8. C., Ord. 64, r. 14, was not a “ principle 
of practice’? within that sect. of the Act; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time.— 
McCreaaa v. FREARSON (1921), 91 L. J. K. B. 
365; 126 L. T. 601, D. O. 

266w. ——- Order directing arbitrator to state 
special case—Appeal lies to Divisional Court.] 
-STEVENS v. DOWNHAM, ISLE oF ELY 
alana oF Poor Lanps), [1926] W. N. 








PART V. SECT. 3, SUB-SECT. 8b. : letter, he stated that only 51 p 
stock had been delivered not state the 


ming tenant, & that the claim or ite actual amount.—MonrT- 
amount of the claim would be intimated ene oe ® Hart, [1925] S. C. 


266t i. Particulars of clain—Sufi- of the sheep 
eee pormanea Holdings (Beet to the inco 
land) Act, 1928 (c. 10), &. 15 (2). 
By a letter, written on receipt of a when the exact sho 
notice from the tenant of his intention mined :—~Held: 
to terminate his of p severity oe 


i ried & shee 
farm, ihe ere timated that he non-compliance, 


d 
of the sheep stock ; by a second 
letter, writ within two months to the opp 
after the termination of the tenancy, Of the claim 


in which'he referted to bis former case he had to meet; (2) 
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266z. Costs—-Agreement a 


claim in respect ofdepletion the above sub-sect. 
0 ith if fair notice was given earbitrator.}-—MITCHELLG 
er sree sposite party of the jatar pee 8, ©. 390; 58 Se. L. R. 371.— 
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No power to order arbitrator to state 
special case on question not within submission 
to arbitration.] — StT=vens v. DOWNHAM, 
IsLE or ELy (FEORFEES OF PooR LANDS), 
[1926] W. N. 168. 

Of compensation for improvements—Under 
Agricultural Holdings Act, 1908.] — See 
original volume, p. 47, No. 254-256. 


266y. Recovery of compensation agreed or awarded 


—In what court.|-——-A. H. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct.—- 
HORRELL v. Sr. JOHN OF BLETSO (LORD), 
[1928] 2 K. B. 616: e#b nom. HORRELL v. 
Bietso, 97 L. J. K. Be 139 L. T. 400. 

tto—Validity. |—-The 
parties to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 
of the landlord, & awarded that cach party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs:—-Held: the agree- 
ment was valid & enforccable.—-MANSFIELD 
v. ROBINSON, [1928] 2 K. B. 353; 97 lL. J. 
K. B. 466; 139 L. T. 349; 92 J, P. 126; 44 
T. L. R. 518, D.C. 


267a. —— ‘*‘ Treated as a market garden.’"]— 


(1) Held: the word ‘‘ treated ”’ in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
‘‘market gardener’’ of the other part, it was 
agreed (clause 1): that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant shouid pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by ‘the landlord in the suppy of any fruit 
trees during the tenancy. y clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 


ercent. gave such notice, although they did 
if basis of the 


was deter- 166. 


rtage 
(1) in view of the 
enalty attached to sa. Agricult 
e requirements of Act, 1908 (c. 64)—A —D. 
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268a. 


268b. saa 


general practice in the neighbourhood, & was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 
Clause 11 contained the following proviso: 
‘That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be Iet or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ”’ : 
—Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 


EnqLuiso AND Emprre Dicest SuPPLEMENT. 


because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied.—Re Masrens & 
DUVEEN, [1923] 2 K. B. 729; 68 Sol. Jo. 11; 
sub nom. MASTERS v. DUVEEN, 93 L. J. K. B. 
57; 180 L. T. 13, O. A. 


267b. Market garden— What is—Garden of country 


house—Sale of produce.|—The fact that the 
occupicr of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden.—BICKERDIKE v. 
Lucy, [1920] 1 K. B. 707; 89 L. J. K. B. 
558; 84 J. P.61; 36 T. L. R. 210; 64 Sol. 
Jo. 257; 18 L. G. R. 207, D. C 


Annotation :—Refd. Lowther v. Clifford (1925), 90 J. P. 55. 


267c. 


_ -Land was cultivated in order 
that the crops might be sold, & the crops 
included fruit & rhubarb :—Held >: (1) the land 
was a market garden within A. H. Act, 1923, 
8. 57; (2) having regard to sect. 54 & other 
sects. of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the ‘land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble: sect. 16 deals with 
procedure.—LOWTHER v. CLIFFORD, [1927] 
1K.B. 180, 95L. J. K. B. 576, 1385 L. T. 
200; 90 J. P. 118; 42 T. L. R. 482; 70 
Sol. Jo. 544; 24 L. G. R. 231, C. A. 


Annotation :-—A8 to (3) Refd. Mansfield +. Robinson, [1928] 
2K. B. 333. 


Part V!l—Fixtures. 


268. Add. Annotations :—Consd. Re Mann & 


Harvey (1920), 123 L. T. 242. Refd. Pole- 
Carew v. Western Counties & General 
Manure Co., [1920] 2 Ch. 97. 

Removal] by tenant—Agricultural Hold- 
ings Act, 1908, s. 21—Power to contract out 
of Act.J}—A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21° of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises :— 
Held: the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term.—PREMIER Darmigs v. GARLICK, 
(1920] 2 Ch. 17; 89 L. J. Ch. 3382; 123 
L. T. 44; 64 Sol. Jo. 875. 

No notice by tenant of intention 
to remove—Claim by tenant for loss on 








PART VI. 
o—-~.]—Where a lease of farin 
provides that the Jessec shall 


removal.J—An agricultural tenant who at 


' the expiration of bis tenancy omits to give 


271. 


278. 
275. 
276. 


277. 


the pickcts & wire become part of the 
land, subject to the lesgee’s contractual 
right to sever them, thereby restorin 


to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 
him by the Act to purchase the same, cannot 
afterwards ciarm compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, & A. H. Act, 1908, 
6. 1]1.—fte HARVEY & MANN (1920), 89 
L. J. K. B. 687; sub nom. Re MANN & Har- 
VEY, 123 L. T. 242, C. A. 


Add. Annotation :—Refd. Pole-Carew  v. 
Western Counties & General Manure Oo., 
{19204 2 Ch. 97. 

Add, Annotation :—As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74. 
Add. Annotation :—Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

Add. Annotation :—As to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


Add. Annoiation :—As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
[1919] 1 Ch.*110. 


-—A windmill, wire fericing & windows 
in a stable, erected or furnished by a 
tenant of agricultural land :—Held : 


the right, within a specified them to the condition of chattels, & in view of the degree of annexation & 
time after the expiration of the term, to remove them.—CHERRY v. BREDIN’ the object, of the annexation, to be 
to remove any fence which he may eras 11927] 3 D. L. R. 326; [1927] removahle by the tenant.—CARSOALLEN 
have erected during his occupancy, & W. W. BR. 314.—CAN. tN aemrcett (Alta.), ([1927] 4 D. L. RB, 
he erects a fence consisting of strands ; 797; 11927) 3 W. W. R. 425.—CAN., 
of wire carried on wooden pickets, ni. —-— Windmill & stable windows. | 
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Part VIII. 


Growing Crops and Crops, Emblements, and 


Gleaning. 


280. Add. Annolutions :—Refd. Richards v. Davies, 
{1921] 1 Ch. 90; Back v. Daniels (1924), 69 
Sol. Jo. 160. 

284. Add. Annotations :—Mentd.. Cohen v. Roche 
(1926), 95 lL. J. K. B. 945; Chaney v. Maclow 
(1928), 45 T. L. R. 135. 

286. Add. Annotation :—Consd. 
Thompson, [1924] 2 K. B. 

288. Add. Annotation :—-Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


Add. Annotations :—Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. Refd. Eng- 
we Hop Growers v. Dering, [1928] 2 K. B. 
1 
Add. Annotation :—Refd. Back v. 
(1924), 69 Sol. Jo. 160. 
304. Add. Annotations :—Consd. Lebeaupin v. Cris- 
pin, [1920}2 K. B. 714. Expld. & Distd. fe 
- Wait, [1927] 1 Ch. 606. 
31i1a. .]—At an auction sale of grass & 
crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft. pur- 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 


Oy a coca v. 


296. 


298. Daniels 








be consumed on the field. Deft. put a 
number of sheep into his fleld of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes :—Held : 

the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass i in respect cf the 
damage done by deft.’s sheep, as pltf. had: 
such an exclusive right of possession in the 
crop as would entitle him *o maintain an 
action of ae Gore —WELLAW.. tv. COURTIER, 
f[1918] 1K. B. 200; 87% J. K. B. 299; 118 
L. T. 256; 34 T. L. R. 115; 62 Sol. Jo. 161, 


D. OC. 
Annotation :—Richards v. Davies, [1921] 1 Ch. 90. 


815. Add. Annotations :—As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. R. 209; Gurney 
v. Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v. R., [1920] 1 K. B. 
854; Shutler v. Rolfe (1920), 36 T. I. R. 828. 


317. Add. Annotation :—Refd. English Iop 
Growers v. Dering, [1928] 2 K. B. 174. 


~-~—-- Not lessee for life.|---KNEvIr v. POOLE 
(1601), Gouldsb. 143; Cro. Eliz. 463; 75 
Ih. R. 1053. 


332a. 


Part 1X—Trees and Timber. 


352a. -]—Re TOWER’S CONTRACT, 
[1924] W. N. 331. 

362. Add. Annotation :—Mentd. Re Terry, Terry 
v. Terry (1918), 87 L. J. Ch. 577. 

366. Add. Annotations :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 


392. Add. Annotations :—Refd. Horlick v. Scully, 


PART VIII. SECT. 1. 

280 i. Sale—Interest in land—Passing 
before severance—Statute of Frauds— 
(/rass.J—ROBINSON v. LONG, [1923] 3 
Db. L. R. 918.—OCAN. 

‘ 286 ii. 
AS & general rule a contract for the sale 





a 


of sale ; 


169.—CA 





ee 


are to be severed under the contract. 
but, otherwise, they are part p ii, 
o the land & pass ee Ae —SHEWCHUK 

SKAFRED, [1927] 3 
(i927) 2 W: W.R. 207 ; ; 36 Man. L. ite 


eiv. ——— tight of vendor to crop on 
cancellation of contract—Who entitled 


[1927] 2 Ch. 150. Mentd. Lioyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 494.’ 
395. Add. Citation :—-16 W. R. 640. 


396. Add. Annotations :—Refd. De Silva v. Korossa 


(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54 ; 
Edwards v. Birmingham Navigations. [1924] 
ae B. 341; Brooke v. Kool, [1928] 2 K. B. 
” e 


BurRaIN, [1922] V. L. R. 686.—AUS. 
Cost of threshing.|-—A les- 
sor on the crop-payment lan agreed 
to wo pay on one-hali the cost of threshing :— 
he was liable for one-half of 
the cost of hauling the sheaves from 
the stook to the ene eo te t. 
JOHNSON (1922), 6 R. 768 ; 





DvD. L. lt. 280; 





of standing timber which is not to be to cut cro 
ps.J—A provision in an 3 : 1932 2W.W.R. 

fee yea ened ptr aa oF Ab -ment for the sale of land that’ tho 616. GAN. soe t M 
ROTHBiG (1893), 25 UB O. Th. 379, =o AN. vendor, on becoming entitled to cancel p iii. Fuilure of lessor to supply 

aes the contract, shall have the right to seed — Measure wf damages. Ga pe 
Caxtina | OANADA GANNING OO. IT [1928] eter Te Domceon a to possess“ they, "Tuniy (Sask.), [1927] 4 D. La, 

growing crop,” does not give any 7 
4D. L. R. 1202; 3.W. W. R. 3 right to crops that have been cut & 113; [1927] 2 W. W. Oaardss ~cAN.. 

AN which thereby became chattels.-— Dy Crop payment covenant— 


———.,J—Crops growing at 
the completion of a aale of land pass 





CANADIAN PACHFIO ee Co. v. STEWART 
ok ar Peet 3D. 


On whom binding.}—Held: binding 
only on the purchaser & his successors 


AA ¢ 
or 595; (1927) 5) “interest under the covenant. — 


to the purchaser, anlees there be a R. 385 -—GAl ; 
siyulayfon tothe Sontrary; ANDER” 1. Bermit fo cut hay-—Cancellition ic CNAs” Be A 
(1926) iw. W: Mo: : + ~ LB rR if ‘dice ee idea une vert wee & Hcvuok (Sask.), {1 gari 4D L. QR. 
not cancelled by only a part of the lan ; etary 
269.-—C being leased.—DEcock v. BARRAGER 1090; 11927] 3 W. W. BR, 547. AN. 


e ii, ———— Sale by mortgagee. Li 











ee Man. L. KR. 34.-—CAN, 


power of sale se ittloe the Sy UsObASeE bey me ” by pay Gee len —— —— Property in Sea 
the Brewing crops.—DYOK v. DYCK testator’s death. }—Held: as testator’s po ee iY Swhere W. te off that por- 
[ pati W. RR. 762; Sao “I interest in the wheat while growing tion of a tree overhanging his lot, the 
D. L. R. 158 : 36 Man. L. It. 210 arose out of the agreement, which trunk of which is on L.’s lot, although 
amounted to a severance of the crop the ownership of the fallen portion 

@ fil, ———,J— Growing crops aro from the land, the money payable isin L. & he has the right to enter on 
ood »* within Sale of Goods Act for testator’s share in the crop ) tell W.’s lot & take it away, there is no 


when there is an agreement that they 


into the residue of the estate. 


obligation on the part of W. to deliver 
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Cases 404—652a.  ENGLIsH aND Emprre Diaxst SUPPLEMENT. 


Add, Annotations :—Distd. Noble v. Harrison, 

.{1926] 2 K. B. 882. Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finishing 
Oo., [1927] A. C. 226. 


405. Add. Annotations :—As to (1) Refd. Noble v. 
Harrison, [1926]2 K. B. 882. Ae to (2) Refd. 
Collis v. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 
K. B. 341. As to (8) Refd. Edwards v. Bir- 
mingham Navigations, [1924]1 K. B.841. As 
fo (4) Consd. Collins v. Amphlett (1919), 89 
L. J. Ch. 101. Refd. Mills v. Brooker, {1919} 
1 K. B. 655; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 


408. Add. Annotations :—Consd. Collis v. Amphlett 
(1919), 89 L. J. Oh. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 555; Idwards v. 
Birmingham Navigations, [1924] 1 K. B. 841; 

Noble v. Harrison, [1926] 2 K. B. 832. 


406a. Right to appropriate fruit.]- 
Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value.—MILLs v. Brooxsr, [1919] 1 K. B. 
555; 88 L. J. K. B. 950; 121 L. T. 254; 35 
T. L. R. 261; 63 Sol. Jo. 481; 17 L. G. R. 
238, D. C. 
Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 841. 
Add. Annotation :—Mentd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 


Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 
Add. —Annutations : — Generally, _Mentd. 
Michael v. Phillips (1923), 180 L. T. 142; 
Jacobs v. Batavia & General Plantations 
Trust (1924), 98 L. J. Ch. 520. 


Add. Annotation :—Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 48. 


Add. Annotations :—Refd. Derry v. Sanders, 
[1919] 1 K. B, 228. Mentd. Thomson v. St. 
Catharine’s College, Cambridge, etc., [1919] 
A. C. 468. 

428. Add. Annotation :—Generally, Mentd. Weber 
v. Birkett, [1925] 1 K. B. 720. 


409. 
412. 
416. 


418. 


419. 


the cut portion to L.—LOvVEROCK v. 
WEBB (1921), 70 D. L. R. 748; 30 
B. C. R. 327.—CAN. 

408 iv. -,+-The owner 
of land may lop branches overhanging 
his Jand without previous notice to 
the owner of the tree, but may not 
keep the branches so lopped down for 
himself.— Dg VILLIERS v. O’SULLIVAN 
(1883), 2S. C. 251.—S. AF. 


403 Vv. ae Coe hoo 
entitled to cut off those 
trees 





v 


perso 
rtions of ~—~Polluting 


& planted f 


JAGANNATH JOSHI v. VASUDEP RAGHU: 
rie Oka (1918), I. L. R. 43 Bom. 


® 


H. 
e. Forcis, [1917] 

408 vi. S. P. Mauna Po THaun ° 
m Ma Gy1 (1923), I. L, R. 1 Ran. 81a 


& WatTT v. SAANIOH CoRPN., [1921] 1 
WV R. 471; 56 D. L. R. 483.— 


ANN 

. VASUDEP KHaGHUNATH OKa (1918), 
by I. L. R. 43 Bom. 164.—IND. 

nm is sb. Leaves blown on to neighbour's land 

water— Tree 


or shelter. }—. 
in Rylands v. Fletcher (1 


the 
)», LR. 8 
L. 330, did not apply.—MaTinEws 


PART IX. SECT. 2, SUB-SECT e 9.——C. 


484. Before this case add ‘‘ See, also, HCCLESIAS- 
TICAL Law, Vol. XIX., p. 511.” 

Add. Annotation :—Refd. Stockman 

Whither (1614), 1 Roll. Rep. 86. 
..J—BILLINGSLEY (LADY) v. HERSEY 

(1612), 2 Bulst. 5 ; nN E.R. eae ‘ ' 

619. Add. Annotations :—Apld. Re Londesborouga, 
Spicer v. Londesborough, i193?) 1 Ch. 500. 
Refd. Kursell v. Timber erators & Oon- 
tractors (1926), 05 L. J. K. B. 569. 

527. Add. Annotation :—Mentd. Sack v. Jones, 
[1925] Ch. 235, 

591. Add. Annotation :-—Refd. Re Williams’ Settle- 
ment, iliams Wynn v. Williams, [1622] 
2 Oh. 750. | 

602. Add. Annotations :—Refd. Lloyd-Jones « v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

615. Add. Annotations :-—Distd. Horlick v. Scully, 
[1927] 2 Ch. 150. Refd. Lloyd-Jones v. 
Olark-Lloyd, [1919] 1 Ch. 424. 

624. Add. Annotation :—Mentd. Re Gardner, Ellis 
v. Ellis, [1924] 2 Ch. 248, 

633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.|—WALLER & 
Perry v. SANDS (1632), Cro. Car. 274; 79 
EK. R. 839. 

649. Add. Annotation :—Mentd. Re Gardner, 
Ellis vw. Ellis, [1924] 2 Ch. 243. 

652. Add. Annotation:—Consd. Re Londes- 
Opoata. Spicer v. Londesborough, [1923] 


v. 





—— -——.|—(1) By a settlement 
certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments were thereby limited to the 
trustees upon trust, during the life of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the possession or 
receipt of the rents & profits of the settled 

tes during his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 


652a. 


timber is done for the P se of 
making an immediate profit out of the 
timber, & without any to the 


improvement of the land, there is no 
2 gr grant to the tenant to cot & 
sell the timber. 
the absence of ey such grant 
the prope in the timber when out 
vests imm tely in the peor en- 
titled to the first estate of critance 
n fee or in tall—Htawanv =v. 
GARDNER, [1926] N. Z L. R. 483 
reved. on the facta, sub nom, GARDNER 
©. HIRAWAND, 1927) A. ©. 888; 96 
33; 138 iL T, 618; 43 


L. ® ° ° 
T. L. R. 198—N.Z, 


a not norious 
Held : 

868 
Z. L. R. 921. 
PART IX. SECT. 3, SUB-SECT, 10. 


so. Fight to cut trees for ae 
—, here the soil profitable enjoyment of land. 6401. Tenant for life unimpeach- 
& freehold of a highway isinthe Crown may have an impl right to cut or able—T'rees ken v 
& the possession of the highway in y bush in order to obtain in a  overrult -) eld: the 
the municipality, an ion not reasonable way the profitable enjoy- money given by way of compensation 
le by an Brey h land- ment of the land, &, in Meu ea | must be applied by t as 
owner for damages for the cutting by or d e timber, may save { art of the corpus of eatate.-—- 
the m ty of trees on the high- & sell it for his own benefit. Where, age & Ropren v. Pigotr & Du 
way.——A.-G, FOR BRITISH CoLUMBIA however, the cutting down of the JENNmR, [1919) 11. R. 23-—IR. 


90 


estates. On Jan. 18, 1922, a contract was 


656. Add. Annotation :— As to (4) Refd. 


661a. 


671. 
680. 


696. 


711. 


712. 


786. 


739. 


PART IX. SECT. 2, SUB-SECT. 16. 
sk. Purchaser under 
frame dwelling.|\—lield : entitled, under 


entered into by A. for sale of part of the 
settled land, subject to the ment of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
he agreement :—Held: the proceeds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut :—Held: although as re- 
urchaser of the land the timber 
from the freehold, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £500 belonged 
to him.— Re LONDHSBOROUGH (EARL), SPICER 
v. LONDESBOROUGH (HARL), [1923] 1 Ch. 500 ; 
62 L. J. Ch. 423; 128 L. T. 792; 67 Sol. Jo. 
Re 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 

—— 4 Re LONDESBOROUGH 
NDESBOROUGH (EARL), 





(Har), SPICER v. 
No. 652a, ante. 

Add. Annotation :—Refd. Re Williams’ Settle- 
oe ee Wynn v. Williams, [1922] 2 


Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. : 
Add. Annotation :-—Apld. Re Londesborough, 
Spicer v. Londesborough, [1928] 1 Ch. 500. 
Refd. Kursell v. Timber a ra & COon- 
tractors (1926), 95 L. J. K. B. 569. 

Add. Annotation :—Consd. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Add. Annotations :—Distd. Horlick v. Scully, 
[1927] 2 Ch. 150. Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 


Add. Citation :—sub nom. STEWELEY v. 
ra (1615), Moore, K. B. 880; 72 E. R. 


Add. Annotations :—Mentd. Ward v. Everard 
(1695), Comb. 829; Bridgwater v. Bolton 
(1704), 1 Salk. 2836; Ambatielos v. Anton 
: urgens Margarine Works, [1922] 2 K. B. 


Add. Annotations :—As to (1) Refd. Joel v. 
International Circus & Christmas Fair (1920), 


same :—ZHHeld : 
not conve 


covenant to erect standi 





745. 


7698. 


808. 
810. 


Wait, [1926] Oh. 962. 


Vol. .—Agriculture. Cases 652a-—810a. 


124 L. T. 459; Oohen v. Roche (1926), 95 
L.J.K.B. 045; Kursell v. Timber Operators 
& Oontractors (1826), 95 L. J. K. B. 569; Re 
Ae to (2) Refd. 
aimiha Sawmilling Co. v. Waione Timber 
Oo., [1926] A. ©. 101. Generally, Mentd. 
Thames Sack & Bag Co. v. Knowles (1918), 
88 L. J. K. B. 585. . 
Add. Annotation :—Apld. Re Londesborough,, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 u. J. K. B. 569. 
Aad. Annotation :—-As to (2) Refd. Ambatielos 
v. Anton Jurgens Margarine Works, [1922] 
2 K. B. 1865. 
Add. Annotation :—As 4o (1) Refd. Re Thel- 
lusson, Ez p. Abdy, [1919] ° K. B. 7865. 
Add. Annotations :—Ag, to \.) Refd. Joel v- 
International Circus & Maris tmas Fair (1920), 
124 L. T. 459; Waimiha Sawmilling Oo. v- 
Waione Timber Oo., [1926] A. O. 101. 
Generally, Mentd. Thames Sack & Bag Co. 
v. Knowles (1918), 88 L. J. K. B. 585; Cohen 
v. Roche (1926), 95 L. J. K. B. 945; Kursell 
v. Timber Operators & Contractors (1926), 95 
L. J. K. B 6569; Re Wait, [1926] Ch. 962. 


810a. ——— Confiscation by foreign State—Frustra | 


the instrument did 
y, to B. the fee simple in the 
imber, but only gave 

the right to cut & remove it withir 


tion.|——By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 
then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 


_& branches of trees not less than six inches 


in diameter at a height of four feet from the 
ound. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
ame annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
entirely confiscated :—Held: the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser; the performance 
of the contract was entirely frustrated by the 
act of the Latvian Staite, & the parties were 
released from it.—KURSELL v. TIMBER 
OPERATORS & CONTRACTORS, [1927) 1] K. B. 
298; 95 L. J. K. B. 569; 185 L. T. 223; 42 
T. L. BR. 435, C. A. ° 


to let made timber remain on land— 
Validity. }—H&pLEY v, SCISSONS (1873), 
him 33 U. C. R. 215.—CAN. 

\ lucatee — Subsequent 








btandfas posse Locosenia . the bull ting. a reasonable  timo.—-BEAITY  v. atent to third party—-No reservation of 
ZzGIBBONS Y Rip1e, (1936) 3D. L. te ae (1908), 40 8. C. R. 557.— limber. | —LaxcMatp v. MICKLE (1888), 
ee 807 ili. ——— Perms _ 8 gees Before issue of patent.| 
PART IX. SECT. 3, SUB-SECT. 8. —O’BRIEN v. MAORINTOSH (1903), 34 —#eld: the locatec was not, nor 
736 ii. ——.|—The owner of rea] © ©: B-_169.—CAN anyone claiming under him, after its 
ostate sold all the hemlock bark al, Sale of timber—On land gold to issue, estopped from denying the 
thereon :—Held: the purchaser had “rd party—Failure to remove timber.| validity of the sale.—CHAPIEWSEL Y. 
a right to fell the trees—Haton ». ~~ ~eld: no action lay at the instance C1MPBELI (1898), 29 O. R. 343.—-CAN. 
= : * of the purchaser of the land against —— Effect of 31 Vict. 


(1857), 5 Gr, 651.—CGAN. 
PART IX, SECT, 4, SUB-SECT. 5. 


the purchaser of the timber for any 
supposed breach of duty in not*remov- 
ng timber, as the only gr 


at, ee 
c. 8 &° 37 Vict. c. 23 (O.). --HUTCHINSON 
ae (1876), 40 U. C. Re. 185.-~- 


ound of 





: ; on was on the contract, which did aw. On limit —Duty of vendor to 

of yunber tM. conveyed to B, not vest in the purchaser of the land.—  inaintain title for reasonable time for 
all the timber on his land, with a right RA v. RANKIN (1844), 2 Kerr, 453.— —yemoval of timber.J—CAINE ¢. SCHULTZ, 
for B. at all reasonable times d CAN. 1927] 1 W. W. RR. 6u0; 38 B.C. RR, 
~———- yoars to enter & cut & remove am. -———— Subsequent verbal agreement 32.—CAN. ; 
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Cases 814—974a., 


814. Add. Annotations :—Refd. Lloyd-Jones v. 
Clark-Lioyd, [1919} 1 Ch. 424; Horlick ». 
Scully, [1927] 2 Ch. 160. 

828. Add. Annotation:—As to (1) Refd. Re 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 


840. Add. Annotations :—Generally, Mentd. Re 
Crosse, Oldham v. Crosse, [1920] ] Ch. 240; 
Rotunda Hospital, Dublin v. Coman (1920), 
7 Tax Cas. 517; He Shrewsbury Ketate 
ae v. Shrewsbury, [1924] 1 


842. ne a :—119 L. T. 596; 62 Sol. Jo. 
, OC. A. 
846a. S. FP. OSBORNE v. OSBORNE (circa 1814), 
cited in 19 Ves. at p. 422; 34 E. R. at p. 
574, L. C. 
Annotations :—Folld. Wickham 1. Wickham (1815), 19 Ves. 
419. Refd. Tooker v. Annesley (1832), 5 Sim. 235. 


851. Add. Annotations :-—Refd. Lloyd-Jones wv: 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

874. Add. Annotation :—Refd. Re Williams’ Scttle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

884a. S. P. MATTHEW v. CRASSE (1613), as reported 


in 2 Bulst. 89; 80 EB. R. 983. 
Annotation :—Mentd. Harrison v. Cage (1698), 1 Ld. Raym. 


894a. Tenant for years unimpeachable 
for waste.]|—-Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house.—LONDON (BP.) v. 
WEB (1718), as reported in 1 P. Wms. 527; 
24 BE. R. 501. 

Annotation :—Refd. Chamberlayne v. Dummer (1792), 8 

Bro. C. C. 549. 

921. Add. Annotation :—Mentd. Burrell v. Leven 

(1926), 42 T. L. R. 407. 


928. Add. Annotation :—As to (1) & (2) Consd. 
aE se v. Keeble (1914), Ltd., [1920] 1 Ch. 


944a. ——— —-——- Trees excepted.}—If a lessee cuts 
down the trees excepted out of his lease, the 
lessor shall have trespass vi ef armis against 
him.—PERcy’s CasE (1609), 18 Co. Rep. 60; 
Ley, 20; 77 E. R. 1470. 
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949, Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

958. Add. Annotations :—Mentd. Osborne v. Brad- 
ley, [1903] 2 Ch. 446; eae 4 v. Harrison, 
{1922} 1 Ch. 502; Kelly v. Barrett, [1924] 
2 Ch. 379; Price v. Corpn. d’Energie de Mont- 
magny, [1927] A. C. 363. 

.|—ALDERMAN v. BANNISTER (1826), 4 
L. J. O. S. Ch. 126. | 

970. Add. Annotations :-—Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
502 ; at aha v. Glossop Oorpn., [1921] 
3 K. B. 182. Refd. Oldham v. Sheffield 
Corpn, (1927), 136 L. T. 681 

Omnibus company with right to cut 
trees—Injury to passenger.]—- Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging.—TRINDER uv. 
GREAT WESTERN Ry. Co. (1919), 35 T. L. R. 
291. 

970b. ——— Overhanging trees.]—Deft. was pos- 
sesscd of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft. 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection :—Held: deft. was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
support it.—NoBLE v. HARRISON, [1926] 2 
K,. B. 882; 05 L. J. K. B. 813; 135 L. T. 
325; 90 J. P. 188; 42 T. L. R. 518; 70 

Sol. Jo. 691, D. C. 


964a. 





9702. 





Part X.—Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs—Act of 1906, s. 1 (4).]—In 
Sept. 1922, pitf., a pig-keeper, saw defts.’ 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust & dirt & other odds & ends & 
string :—Held: the words “on the sale of 
any article’’ in the above sub-sect. were 
wide enough to cover the sale of these bakery 
sweepings; the effect of the sub-sect. was 


PART IX. SECT. 9, SUB-SECT. 1. 


922 vi. ——-.J——LAWRENCE v. JUDGE 


to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose ULLING v. 
LIpBETTER, Lrp., [1924] 2 K. B. 114; 93 
L. J. K. B. 642; 131 L. T.119: 88 J. P. 838; 
' Sol. Jo. 615; 22 L. G. R. 456, O. A. 


978. Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 180 L. T. 418. 
974a, ——- ——-~ ———.]—A _ seller who in fact 


PART IX. SECT. 10. 


970 i, Read now ‘*970b 1.” 
970 if. Read now “ 970b ii.’’ 


eee. 
se 
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delivers a false invoice commits an offence 
under sect. 6 (1) (0) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. | to deliver 
an invoice or not.—HARVEY & Co. v. HERRE- 
FORDSHIRE CoUNTY Counom., [1920]2 K. B. 
395; 89 L. J. K. B. 601; 123 L. T. 428; 84 
J.P.195; 18 L. G. BR. 470, D.C. 


975a. ——— Sending of sample to seller—Agt of 


977. 


1906, s. 3 (8).]—-It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 


of the soil according to the provisions of 


sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller.—VAUGHAN v. GRINDELL, 
[1921]3 K. B. 412; 91L. J. K. B. 141; 125 
L. T. 816; 85 J. P. 199; 19 L. G. R. 416; 
27 Cox, O. O. 5, D. C. 


Add. Annotation :—As to (2) Refd. Harvey v. 
i a a County Council, [1920] 2 K. B. 


978a. ——— Effect of—-‘‘ Reasonable excuse.’’]— 


oi, 


Act.J—A.-G. For B. C. v. RORERTSON, 
[1924] 1 D. L. RR. 10903; 1 W. W. R. 
1155: 33 B.C. R. 325.—CAN. 





(1) As the object of the Act of 1906 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in the event of 





PART XI. SECT. 10. hi. 
Under licence— Under Forest 
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3L. J 


Right of Crown to sue for 
expenses.}—-The Crown in the right of 
the Dominion may suc under Forest 
Act, R.S.B.C., 1924 (c. 93), s. 114. to 
recover expenses incurred by officials 713.—CAN 


Vol. If.—Agriculture. Cases 974a—979. 


his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 


_ fertiliser, an analysis of it would necessitate 


so expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
‘‘ reasonable excuse ’’ within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Sembile: neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
ed hrraty ‘‘without pre, dice to any civil 
liability’ in sect. 6 refers to the civil 
liability of the vendor, not to that of the 
purchaser.—ANDERSON, Lip. v. DANIB1, 
[1924] 1 K. B. 188; 93 L. J. K. B. 97; 130 
L. T. 418; 88 J. P.53; 40 T. L. R. 61; 68 
Sol. Jo. 274; 22 L. G. R. 49, C. A. 


tation :-—As to (2) Consd. Pulling v. Lidbettor (1924), 
e ° K. B. 542. 


979. Add. Annotalions :—Refd. Stearn v. Prentice 


(1918), 88 L. J. K. B. 422; Edwards v. 
Birmingham Navigations, [1924] 1K. B. 341. 


of the Dominion Forcst Branch in con- 
trolling & extinguishing a fire on 
doft.’ property.—IR. v. SWANSTROM, 
{1925)3 D.L.R.79; §1925)1 W. W.R. 


Mentd. Wigg 
tate (1927), 96 


Cases 1- EncuisH aNnbD Empire Dicrst SUPPLEMENT. 
ALIENS. 
Part I1—-What Constitutes Alienage. 
1. Add. Annotations :—Consd. Markwald v. 18. Add. Annotation :—Generally, 
A.-G., [1920] 1 Ch. 348. Refd. Johnstone A.-G. of the Irish Free 


v. Pedlar, [1921] 2 A. C. 262. Mentd. The 








L. J.P. 0. 88 








Tervaete (1922), 128 L. T. 176. 20. Annotations :-—For re Re Sooamens Trust 
8. Add. Annotanon :—Mentd. Fasbender v. (1881), 7 Oh. D. 266” read “ an’s 
A.-G., Kramer v. A.-G., [1922] 2 Oh. 850. Trust (1881), 17 Ch. D. 266.” 
13. Add. Annotation :—As to Ae Refd. John- 29. Add. Citation :—25 Oox, O. C. 622, D. O. 
stone v. Pedlar, [1921] 2 A. OC. 262 35. rer weyers eee pete bey v. 
Sa. —By an Order in Council made os : 4 JO ne v. 
a8 on Nov. 5, oe Cyprus was annexed, & by a Pedlar, [1921] 2 A. C. 262; The Tervaete 
Proclamation made thereunder on Mar. 3, (1922), 128 L. qT. 176. 
1915, revoking an earlier Proclamation, it was 86. Add. Annotations :—Mentd. Markwgld v. 
provided that “ all Ottoman subjects, resident A.-G., [1920] 1 Ch. 348; Johnstone... v. 
in Cyprus on Nov. 5, 1914, have become Pedlar, [1921] 2 A. O. 262; The Tervaete 
British subjects.” An amending Order in (1922), 128 L. T. 176. 
Council made on Nov. 27, 1917, after reciting 89. rer Annotations :—Mentd. Markwald v. 
that doubts had arisen as to the effect of the G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
Order & the proper interpretation of the fi 921] 2A. C. 262 ; The Tervaete (1922), 128 
Proclamation, ordered that the following . T. 176. 
perens (inter alios) should be deemed to have 41, Add. Annotations :—Mentd. Markwald v. 
ecome British subjects by virtue thereof: A.-G., [1920] 1 Ch. 348; Johnstone v. Pedlar, 
“any Ottoman subject who was ordinarily [1921] 2 A. C. 262; The Tervaete (1922), 
resident & actually present in Cyprus on 128 L. T. 176. 
Nov. 5, 1914.”’ Resp., an Ottoman subject 43, Add. Annotation:—Refd. Re Annesley 
by birth, carried on business in Cairo from © ay gana Annesley, [1926] Ch. 692. : 
1893 to 19148. In Dec. 1913, he went to 49. Add. Annotati M td. Central Indi 
Cyprus, & after three or four months brought “"" 44 Cn g ser: ae Cal ‘al ree “a 
his family there. He rented a house in Toned K B. 753 3 Te nee) “eld ®s 
Cyprus monthly, & while there discontinued oe oA C 562 2 ia Oh 
his business in Cairo. He was present in l / aes : 
Cyprus on Nov. 5, 1914, & remained there 498 Under Treaties of Peace & consequent 
until Oct. 1915, when he returned to Cairo, Or ders— Who is foreign national—** Stateless 
his family following in December. He re- person ’’—-Denationalised German.|—(1) Pltf. 
ceived a passport describing him as a British having lost Prussian nationality in 1896, & 
subject, & was so registered at the British not acquired nationality of a German State 
Consulate at Cairo, but after annual renewals or other nationality :—Held: he was not a 
registration was refused in 1919. He sued German national within Peace Treaty of 
for a declaration that he was entitled to regis- Versailles, Part X., 8. 4, or Treaty of Peace 
tration :—Held: if there were any difference Order, 1919. 
between ‘‘ resident " & ‘‘ ordinarily resident ” (2) Statelessness is not unrecognised by the 
the latter became the test by virtue of the municipal law of this country. 
interpretative Order of 1917; but on the (3) Whether a man is a German national or 
facts resp. was both ‘“ resident ”» & not must be decided ag German municipal 
‘‘ ordinarily resident ’’ in Cyprus on Nov. 5 law & not by English municipal law.— 
1914, whether or not Cyprus was then ee STOECK v. Pusiic TRUSTEE, [1921] 2 Ch. 67; 
domicil ; , & whatever may have been his a a Ai ae os Bae. L. T. 851; 387T. L. R. 
motive for going there, he was a British : : 
subject by virtue of the Order in Council.— "Cha ations =e to (8) Folld “gal PGh. 583. * Generally’ 
Gout v. CrmITIAN, [1922] 1 A. ©. 105; 91 Revd. Kramer v. A.-G., OngT A : 
L. J. P. CG. 18; 38 T. L. RB. 1003; sud nom. 49b, —— Burden eh eesot ti) In 
Gout v. Crarrian, CDOTIAN v. Gout, 126 1893 pltfs. were admittedly German nationals, 
L. T. 283, P. C. & on the bond fide assumption that they were 
14, Add. Annotations :—Refd. Markwald v. A.-G., still German nationals on Jan. 10, 1920, 


{1920} 1 Ch. 348; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. Mentd. The Tervaete 
(1922), 128 L. T. 176. - 


PART - SECT. 1. 


ate not return before bie at which 


when the ek under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft. was 
in possession of their London property as 


State or as a resident in the Transvaal, 


, but not a he was by inference still a Bavarian 


irth in Native Indian 
State.}—The patient of a Native agree 
State ie an alien.—Manomep & 8 
v. IMMIGRANTS’ APPEAL BOARD (1918), 
38 N. L. R. 7.—S8. AF. 
te lt., who was 
became a burgher of the ject, a Hoe 
State, but in 1883 left the Free State & 





Oran 

1878 Cree State “ hership was lost 
by residence abroad oe more than two 
y eld: ag at the time of the 
annexation of the Orange Free State 
& 1902 applt. did not 


aal in 
British subject either as 
Free 


ransv 
become a 
being a burgher of the 
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mat of 


aubjec URY, 
11919) ‘oe. 2. rr 3368, "AF. 


PART I. SECT. 3. 
49a i. ber A Treaties ie Peace & 
3—Who , Foreign 
national-—“ Multis on = Dena 
tionalised German.}-—Pa sta ©. Cus- 
TODIAN, [1922] App. D. 161.—8. AF. 


custodian. In an action to obtain release 
of their property :——Held: the onus was on 
pltis. to ow that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft. to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1898, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks’ 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were re d as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 19238, the Birken- 
feld Govt. after inquiry as to the period of 
pltfs.’ ‘absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ ‘“ uninterrupted ”’ 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period :—Held: (2) the certificates, 
which were admittedly only priméd facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on plitfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid; (4) even if the 
Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Administrative Ct. on being- informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1915 & 1921, & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920.—HaHN v. 
PUBLIC TRUSTEE, [1925] Ch. 715; 95 L. J. Ch. 
a oa L. T. 713; 14 T. L. R. 586; 69 Sol. 

o. 824. 








British subject marrying German 
—é& naturalised as German during war.]— 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, ‘‘ or until some event shall 
happen ... whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or poem or corpn.,”’ & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of al] or any the said 
H., & his present or any other after-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
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Vol. I7.—Aliens. Cases 49b—402. 


&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 
1906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
@ summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Garmany, art. 297, or 
Treaty of .Peace Order, J] ‘9, & how the 
income accrued since . 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent :—Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian.— Re CHAMBERLAIN’S 
SETTLEMENT, CHAMBERLAIN v. CHAMBERLAIN, 
[1921] 2 Ch. 588; 91 L. J. Ch. 84; 126 L. T. 

2; 37 T. L. R. 966; 66 Sol. Jo. (W. BR.) 


Annotation :—<As to (1) Apprvd. Fasbender v. A.-G., Kramer 
wv. A.-G., [1922] 2 Ch. 850. 


49d. 


40f. a ear 


-|—A British-born woman, 
between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the aie (eataben holder of shares in an English 
limi co. :—Held: under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi).—FASBENDER 
v. A.-G., KRAMER v. A.-G., [1922] 2 Ch. 850 ; 
91 L. J. Ch. 7913 128 L. T. 85; 38 T. L. BR. 
852 ; 66 Sol. Jo. 709, C. A. 


49e. gine Sto a 





Dual nationality.|—EKRAMER v. 
A.-G., No. 215), post. 


—— Austrian acquiring new nation- 
ality.|—An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. ROTHSCHILD v. AUSTRIAN PRO- 





Cases 40f— 65a. 


' perry ApMINISTRATOR, [1923] 2 Ch. 542; 


93 L. J. Ch. 508; 180 L. T. 175; 68 Sol. Jo. 


40 
Annotations :—Folld. Bohemian Union Bank v. Austrian 
Pro erty Adjinistrator, {1927} 2Ch.175. Consd. Groedel 
a ungarian Property Administrator (1927), 44 T. L. R. 


49¢. 


49h. 


% 


—— --— Czechoslovakian corporation.|— 
Under the Treaty of St. Germain, which 
came into force on July 16, 1920, a Ozecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
fron liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix).—BoHEMIAN UNION 
BANK v. AUSTRIAN PROPERTY ADMINISTRA- 
TOR, [1927] 2 Ch. 175; 96 L. J. Ch. 365; 137 
L. T. 271; 43 T. L. R. 356; 71 Sol. Jo. 431. 





—— Hungarian.}|—(1) The expression 
‘‘nationals of the former Kingdom of 
Hungary ’’ in Treaty of Peace (Hungary) 


Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facio in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew.— 
GROEDEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1927), 44 T. L. R. 65. 


491, —_—_ ——— By what law decided.]—Sroxrcxk v. 


49). 


49k. 


PUBLIC TRUSTEE, No. 49a, ante. 


—_— — ——.)— Re CHAMBERLAIN’S 
SETTLEMENT, CHAMBERLAIN v. CHAMBERLAIN, 
No. 49c, ante. 


Decision of administrator— Whether 
final.]|—-By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that ‘“ persons 
who within six months of the coming into 
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force of the peas Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power ... will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.” 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full effect as law. By 
art. 1 (ix), the charge was imposed on all 

roperty, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that ‘‘ for the purposes of the fore- 
going provisions of this. Order but not 
including the schedule therejn referred to 


* ... the expression ‘ national of the former 


Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
tpso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” :—Held: where the administrator 
had decided that he was not satisfied that 
pltf., who was originally a national of the 
former Austrian Impire, had acquired ipso 
facio the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has ‘‘ shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,’’ go behind the decision of the 
administrator & investigate independently 
the question of nationality.—Rerirzes DE 
MARIENWERT v. AUSTRIAN PROPERTY AD- 
MINISTRATOR, [1924] 2 Ch. 282; 93 L. J. Ch. 
687; 1382 L. T. 42, 40 T. L. R. 698; 68 Sol. 
Jo. 644, C. A, 


Annotations :—F¥Folld. Groedel ». Hungarian Property Ad- 


ministrator (1927), 44 T. L ‘ 
garian Property Administrator (192 


491. 


- R65 hee rae v. Hun- 


), 70 Sol. Jo. 345. 
—— ——.|—GROEDEL v. HUN- 
GARIAN PROPERTY ADMINISTRATOR, No. 49h, 
ante. . 








Part I—Rights, Liabilities, and Disabilities of Aliens in 


Time of Peace. 
50. Add. Annotation :—Refd. The Wilhelmina, 65a. ——— Detention of property—Ratification by 


61. 


43i i. 
cided. }--Questions of nationality must 
be determined by the municipal law 
of the country concerned.—PAvuLEY 
. oe {1922] App. D. 161.— 


[1923] P. 112. 


Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 


Add. Annotations :—Refd. Rodriguez v. 
Speyer, [1919] A. O. 59; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 


whai law de- 


Sf 


PART II. SECT. 2, SUB-SECT. 1. 


sa. Non-resident alien—Leave to sue 
in forma pauperis.|\—The Supreme Ct. 
of Alberta has jurisdiction to grant 


96 


Crown—Citizen of friendly State personally 
hostile to Crown.|—(1) It is not a good 
defence to an action of tort aah 1 by a 
friendly alien resident in the United Kingdom: 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 


leave to a non-resident allen to sue in 
Jorma pauperis.—AUGUBTINO v,. CANA- 
DIAN NORTH-WESTERN Ry. Co. (Alta. ), 
[11927] 4 D. L. KR. 609; {(1927)] 3 
Ww. ° R. 321.—CAN. 


Annotation :— As to (1) Refd. Commercial & 
Egypt v. Board of 


66. 


69. 
70. 
79. 
82. 
85. 


04. 
96. 


97, 


105. 


144. 
146, 


147, 


PART II. SECT. 7, SUB-SECT. 2. 


1291. Rig 
of 1885— Aci 35 of 1908-——-Company with 
Astatic shur 
& Act 
tock cos.. even though their shares are 
y Asiatics. 
DORP, {1920) App. D. 530.—S. AF. 


J.8. 


eld b 


been adopted & ratified by the Crown as an 106. Add. Annotation :—-Mentd. Fasbender v. 


act of State. 

Pitf., who was born 
become a naturalised American citizen, 
returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequentl 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft. pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State :—Held: the plea 
was bad & pltf. was entitled to judgment. 

' (2) Semble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection.— JOHNSTONE v. PEDLAR, 
[1921] 2 A. ©. 262; 90 L. J. P. C. 1813 125 
L. T. 809; 87 T. L. R. 870; 665 Sol. Jo. 
679; 27 Cox, C. C. 68, P. C. 
Estates Co. of 
‘rade, [1925] 1 K. B. 271. 
Add. Annotation :—Mentd. Rodriguez 
Speyer, [1919] A. C. 59. 


Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 520. 
Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Folid. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

Add. Annotation :—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

Add. Annotations :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. Mentd. Markwald 
v. A.-G., [1920] 1 Ch. 348; The Tervaete 
(1922), 128 L. T. 176. 

Add. Annotation :—-Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add “‘ &, generally, 
CoPyRiGuHT, Vol]. XIII., pp. 180-182.” 

Add. Annotations :—Mentd. Markwald vv. 
A.-G., [1920] 1 Ch. 348; Johnstone v. 
Pedlar, [1921] 2 A. O. 262; The Tervaete 
(1922), 128 L. T. 176. 

Add. Annotation :—Mentd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 


Uv. 


Rodriguez v. 


116. 


A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 


in Ireland, having 114. Add. Annotations :—Consd. Re Lyne’s Settle- 


ment Trusts, Re Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told v. Capron, [1923] 1 Ch. 192. 

1 Roll. 


Add. Citations :—Sty. 20, 40, 75; 
Abr. 19b. 

Add. Annotations :—As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Freem. Ch. 129; 
A.-G. v. Duplessis (1752), Park. 144; Burgess 
v. Wheate, A.-G. v. Wheate (1759), 1 Eden. 
177; Rittson v. Stordy (1855), 3 Sm. & G,. 
230; Sharp v. St. Sauveur '1871), 7 Ch. App. 
843. As to (2) Refd. Bu.zess v. Wheate, 
A.-G. v. Wheate (44759), 1 Eden. 1177. 
Generally, Mentd. Cage v. Acton (1699), 12 
Mod. Rep. 288. 


140a. Member of Stock Exchange.|—-By the rules 


of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March procced (tinier alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the foliowing year commencing on 
Mar. 35 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation ef the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations :——Held: the de- 
cision of the committee had proceeded solely 
upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that gure he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. WEINBERGER v. INGLIS, [1919] 
A. C. 606; 88 L. J. Ch. 287; 121 L. T. 65; 
35 T. L. R. 399; 68 Sol. Jo. 461, H. L. 


See, further, STOCK EXCHANGE. 


Part Ill—Aliens in Time of War. 


Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. O. 262. 


Add. Annotation :—Refd. Central India Min- 


A.-G., [1920] 1 Oh. 8348; Johnstone v. 
Pedlar, [1921] 2 A. O. 262; The Tervaete 
(1922), 128 L. T. 176. 


ing Co. v. Soc. Coloniale Anversoise, [1920] 149. Add. Annotation :—Mentd. Lala Indar Prasad 


. B. 753. . 
Add. Annotations :—Mentd. Markwald v. 


ht to hold & dispose-~-La 1321, Civil 
ider 08 Co Dan wath soeotee iio 

8. aw +) 6 
85 of 190 t, ly to jo e to bol 
Oy eee tine a some (e) L983), 68D. Le 
~~ (G. & BR.) 612.—6, 


Davpoo v. KRUGERS=' 


PART Il. SECT. 8. 
office 
The office of 
spector is one of trust which an alien 
ig d—R. v. HEIGHTON 
. R, 386; 55N.8.R. 
AN. 
132i. S&S P. R. v. HeiauTon (2) 
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of 


v. Lala Jagmohan Das (1927), 43 T. L. R. 
536. 

1922), 69 D. L. R. 396; 65 N.S. MN. 
G. & R.) 527.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 1. 


181 8. —— ——.}+-The_ subject of 
an alien State at war with His Majesty, 
who resides in the province of Quebeo 
& has submitted to the laws of that 

q 


trust—-Town 
town iIn- 


Cases 154—195. 
154. Add. Annotation :—Mentd. 
155. Add. Annotations :—Aplid. 


156a. ——— 


157. Add. Annolations :— Refd. 


161. Citation :—For 4 [1916] A. CG. 


168. Add. Annotation :—Refd. 


Gk a Q. P 


"55h 
carrying on trade.}—"' Enemy ”* means 


CRIMINIL U0. 
arta tS No. 


Rodriguez v. 


Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 613. 
Mentd. He Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 eo) 107; Johnstone v. Pedlar, 
{1921] 2 A. O. 262. 


Speyer, [1919] A. C. 69. 





cae man who, having a business 
& commercial domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domici] of residence so far as he is able, 
cannot be considered anything but an enemy, 
& his business is an enemy firm & the assets 
are enemy property.—THE ANTWERPEN, 
{1919} P. one, Nn. } PRO L. J. P. 26, n. 


Annotation :-—Mentd. The Parana, [1919] P. 249. 


-|—An action was brought to 

recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pitf.:—Held: as the German subject was 
not residing uor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
—Re SUTHERLAND (DvucuHzEss), BecHorr & 
Co. v. BUBNA (1921), 65 Sol. Jo. 513. 
Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. ve Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


160. Add. Annotations :—Generally, Mentd. The 


Dirigo (1919), 88 L. J. P. 192 ; The Noordam 
Ne 2), [1919] P. 255; The "Edna, [1921] 1 
me oF ; The Kronprinsessan M argareta, 
The Parana, etc., [1921] 1 A. O. 4863 The 
Vesta, etc., (1921) 1A. O. tee 
421” 
** (1916) 1 A. C. 421.’ 


Add. Annotation :—As to (1) ate Stoeck v. 
Public Trustee, (1921] 2 Ch. 6 


read 


162. Add. Annotations :—As to (1) a Stoeck 


v. Public Trustee, [1921] 2 Ch. 67. As to (2) 
Refd. Stoeck v. Public Trustee, [1921] 2 Ch. 67. 
fe Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 


166. Add. Citation :—subsequent proceedings (1921), 


65 Sol. Jo. 513. 


168. ae Citation :—(1915), 1 Br. & Col. Pr. Cas. 





178. 


181. 


183. 
187. 


189. 


192. 
195. 
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Add. Annotation :—G eneouy) aoe Cas- 
dagli v. Casdagli, [1919] A 
Add. Annotations ces re i on rdinand, 
Ex-Tsar of Bulgaria, [{1921] 1 Ch. 107 ; 
Johnstone v. ve , 1021] 2A. 0, oe 

0), 


Add. Annotati ions :—-Mentd. ° ~ The 

(1919), 88 I.. T Pt! 192 ; The Noordam (No 

(1919) P. 255; The Edna, [1921] 1 A. O. 735 ; 

Say Kronprinsesaan Margareta, The Parana, 
, [1921] 1 A. O. 486; The Veata, etc., 

18314 1A. O. 774. 

re ann :—Refd. The Liitzow, [1918] 


A. 0. 4365 
Add. Annolaliona: -—Consd. Rodriguez v. 
Speyer, [1919} A. C. 59. Refd. Erte] Bieber 


v. Rio Tinto Co., etc., [1918] A. C. 260; He 
Badische Co. , Bayer Co., ete., [1921]2 Ch. "831, 
Add. Annotations :—Retd. Rodriguez v. 
Speyer, [1919] A. O. 59. Mentd. Central 
India ae Co. v. Soc. Coloniale Anversoise, 
(1920] 1 K. B. 758; Johnstone v. Pedlar, 


[1921] 2 A. C. 262. 
Rodriguez v. 


Add. Annotation :—Refd. 
Speyer, (1919] A. O. 69. 

Add. Annotations :—As to (1) Consd. The 
Poona (1915), 84 L. J. P. 160; The St. 
Tudno, [1916] P. 281; Re at ty 
Muhesa Rubber Plantations, {1917} 1 

48; Re Badische Co., Bayer Co., etc., (bai) 
2 Ch. 331 ; ; Russian Commercial & Industria 
Bank v. a) ear d’Escompte de ae 
{1928} 2 K 630. Refd. R. v. C. C., 
iz p. London & Provincial Electric Ticabes! 
[1915] 2 K. B. 466; Clapham S8.S. Co. v. 
Handels-en ‘Trangport-Maatechappij Vulcaan 
of Rotterdam, [1917] 2 K. B. 639; Continho 
Caro v. Vermont, [1917] 2 K. B. 587; Elders 
& Fyffes v. Hamburg Amerikanische Packet- 
fahrt Act., Elders es Fyffos v. Hamburg 
Columbien "Bananen Act. (1918), 34 T. L. R. 
275; Re British Incandescent Mantle Works 
(1923), 129 L. T. 126; Swedish Central Ry. 
v. Thompson, [1924] 3K. B. 255; Russian 
Commercial & Industrial Bank v. "Comptoir 
d’Escompte de Mulhouse, [1925] A. C. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927) 2 Ch. 175. <As to 
(2) Consd. The St. ‘Tudno, {1916] P. 291. 
Apid. The Hamborn, (1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255; 
Re Badische Co., Bayer Oo., etc., [1921].2 
Ch. 331. Refd. "The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As io (3) Consd. Re Hilckes, Ew ee ae fae 
Rubber Plantations, [1917] 1 B. 


country, is not an alien enemy.— in Germany, held property in Natal PART III. SECT. 1, SUB-BECT. 2. 
RAGUBSZ 0. ary HaRBOoUR Comnks & had an agent there for the manage- sa. Widow of noluroines 2 eh sub- 
.R.98; Q.KR.26K.B. ment of its property & interests :-— el ag hele to forei after 
Held: (1) the society was resident in death of husband.) — erman 
Place of residence & Germany was an alien enemy; subject by birth, niarried! a naturalised 


(2) a person’s place of business, though 


British subject in Ca band in 1h After 


& person, of whatever nationality, who one test, is not the sole test of his the death of ber husband in 1901 resp. 

resides or carries on business in enem enemy cr .—S1BISI v. HERMANS- returned to Germ where sbe 
.——LAMPEL v. BERGER B (1917), MISSION SommTY (1916), 37 resided unti] 1915, = "then pmov ed 
. R. 165; 38 DL. R. 47.— N. L. BR, 409.—8. A to Switzerland :— 








resp. 
not an enemy under Act ‘39 of 1916 —_ 


BB it. —.}—The qu 155 iv. ——JjJ—An “alien Tun TREASURY v. HANF, (1919) App. D. 
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tae lee ne pee ay rama A but Bate at wor with this counts solacg PART IIJ, SECT 1, SUB-SECT. 4 
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on  business.— REVENLTOW- 
STRRAMSTOWN Runa, country.— 


Malcom URBAN 
ble “ne (1917), 38 N.-L. KR. 


198 ili, ——~.}-——-A person who volun- 
ay resides in a hostile country for & 
tantial period time acquires 


Ww ° eg disability attaching to ane enemy 

(2920), i WwW. W. RK 518: 58 an ‘‘enem within d that period even if he is a 
266; 15 Alta. L. R. 204.— Treaty of Peace (Germany) , 1920, Britis subject, ones auc dence 
2.}—BaAUMFELDER ARY is wi Ome iy wre 

Mission 8o- oy ee z oF CANADA, 11937] Exch Han AH 4L1L Kaan 


CAN Seren yeaee, ey | 
the heada 


uarters of which were C. R. 86, 


(1920), I. ie R. i Bars T16-TiND. 


195a. ——- ——. 


Refd. He Badische Co., Bayer Co., etc., [1921] 
2 Ch. 881. As to (4) Consd. Re Hilckes, 
Ee p. Muhesa Rubber Plantations, [1017] 
1 K. B. 48. Ae to (6) Consd. Rio Tinto Co. 
v. Ertel Bieber (1917), 116 L. T. 810 ; Tingley 
v. Miiller, [1917] 2 Ch. 144; Naylor, Benzon 
v. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 831; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. ©. 289. Refd. 
Re Aramayo Francke es, [1917] 1 Ch. 
451; Ertel Bieber v. Rio Tinto Co., [1918] 
A. O. 260; Rodriguez v. Speyer, [1919] A. C. 
59; Re Munster, [1920] 1 Ch. 268; fe 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warre v. Rush, [1923] 
1 Ch. 56. Generally, Refd. Todd v. Egyptian 
Delta Land & Investment Co. (1927), 96 
L. J. K. B. 654. Mentd. Russian Com- 
mercial & Industrial Bank v. British Bank 
for Foreign Trade, [192]] 2 A. O. 438; 
Bradbury v. sagen Sewing Cotton Co., 
[1922] 2 K. B. 669. 

—Re BaviscuEe Co., Lrp., Re 
Bayer Co., Lrp., Re GRIESHEIM ELEKTRON, 
Lrp., Re Kattn & Co., Lrp., Re BERLIN 
ANILINE Oo., Lrp., Re MEISTER Lucius & 
BRUNING, LTD., No. 405a, post. 


198. re Annotations :—Consd. Central India 


198a. “e|- 


PART lil, SECT. 2, SUB-SECT. 2.—A. 
sb. Shares nara enemy subject-~ 


Vested in. Pudi Power to 

sell \ Held ‘, ar Freceutions (Enemy hie hata or ieee 
harehoidere ations r Preca 

11 (2), which ‘empowered the A.: 


ining . U. Coloniale Anversoise, 
[1920] 1 K. B. 758; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 201. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 


Jan. 1914, pltfs. entered into a 
contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own, name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at which formal business was transacted. 
These api pee were held so as to comply 
with Belgian law & to keep the co. in exist- 
ence. The co. also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt as t its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on ita preference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 
on them :—Held: pltfs. were entitled to the 
declaration claimed; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 


Vol. I.—Aliens:; Cases 195—202. 


to “carrying on business’’ within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a ‘carrying on business,’’ & constituted 
the co. an “enemy” within ‘the Proclama- 
tion.—CENTRAL INDIA MINING Co. v. SOCIKTE 
COLONIALE ANVERSOISE, [1920] 1 K. B. 753 ; 
89 L. J. K. B. 769; 122 L. T. 451; 86 
T'. L. R. 88, C. A. 


198b. —-—-.|—-Germany was in effective military 


occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country b 
a German bank, of which a Belgian ba 
carrying on business in Brussels was an un- 
secured creditor :—Heldé the Belgian bank 
was a creditor who was yot . 1 enemy within 
Trading with the Ene Amendment Act, 
1916 (c. 105), s. 1 (3).—Re DEUTSCHE BANK 
(LONDON AGENCY), [1921] 2 Ch. 291; 90 
L. J. Ch. 449; 1261.7T7.20; 87T.L.R. 912; 
65 Sol. Jo. 781. 


198c. Registered in allied country—Government 


199. 


201. 


202. Add. Annotation : —~ Consd. 


to authorise the Public Trustee to 


.~-BURKARD v. 
sell shares in a oo. transferred to him Oy al (1918), 25 CG. L. R. 422.— 
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power conferred 
by Act, 1914-1916, 
8. 4, & was within the defence power 


overthrown—Non-recognition of usurping 
Government.|—Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pitfs. reinsured part 
of the risks of defts. At the end of the first 
ear there was a balance in favour of plitfs. 
ini an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt. was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed :—Held: as the 
Bolshevist Govt. had not been recognised 
by this country as the Russian Govt., & as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
ltfs. with i Spear en & debiting them with 
osses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pitfs. were entitled to recover. 
—EASTERN CARRYING INSURANCE Co. v. 
NATIONAL BENEFIT Lire & PROPERTY ASSUR- 
ANCE Co., Lrp. (1919), 35 T. L. R. 292. 
Add. Citation :—1 P. Cas. 75. 
Add. Annotations :—Mentd. The Abonema, 
The Hillerod, The Florida, The’ Albania, 
The Adjutant, [1919] P. 41; The Achilles, 
[1919] P. 340; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
C. 724; The Vesta, etc., [1921] 
The Anichab, etc., [1922] 1 
A. ©; 2385; Netherlands- American Steam 
Navigation Oo. v. Procurator-General (1925), 
42 T.L. R. 81. 
Add. Annotation :—Refd. Johnstone v. Pedlar, 
(1921]2 A. C. 262. 
Rodriguez v. 
Speyer, [1919] A. C. 59. 


of the Commonwealth 


TOS CE carr 


60. .}—-Held : War Pre- 
cautions (Hnemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 


Cases 204—215e. - 


204. Add. Annotation :--——Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

205. Add. Annotation :—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

207. Add. Annotations :—Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria; [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 


208. Add. Citation :—1 P. Cas. 75. 
Add. Annotations :—Refd. The Achilles, 
[1919] P. 840; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
[1920] A. C. 724; The Vesta, etc., [1921] 
1 A. CO. 774; The Anichab, etc., [1922] 1 
A. C. 235. Mentd. The Abonema, The 
Hillerod, The Florida, The Albania, The 
Adjutant, [1919] P. 41; Netherlands-American 
Steam Navigation Co. v. Procurator-General 
(1925), 42 T. L. R. 81. 

208a. ——— ——— Effect of Trading with 
Enemy Acts, 1914-1916.)—-(1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the. conclusion 
of peace.—Re FERDINAND, Ex-Tsar or BUL- 
GARIA, [1921] 1 Ch. 107; 90 L. J. Ch.1,C. A. 


Annotation :—Generally, Mentd. Netherlands-A merican Steam 
a eation Co. v. Procurator-General (1925), 42 T. L. It. 


209. Add. Annotation : — Refd. 
Speyer, [1919] A. C. 59. 
215a. Treaties of Peace & consequent Orders— 
What property subject to charge under— 
Right to assessment of damages in collision 
action.|—-Before the outbreak of war, defts., 
the German owners of the steamship M., 
recovered judgment against the British 
owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 





Rodriguez v. 
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referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pitis. 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses :—Held: (1) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated ‘in 
accordance with the law of the allied State 
» « e concerned,’? namely, Great Britain ; 
(2) not being a debt, art. 296 did not apply ; 
(8) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects.—TnE MARIE Gartz, [1920] P. 172 ; 
89 L. J. P. 206; 123 L. T. 680; 36 T. L. R. 
417; 15 Asp. M. L. C. 98. 

215b. >—-— Debt—Due to German.]—Clause 
14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, & is therefore an ‘‘ enemy debt ’”’ 
within Treaty of Versailles & Treaty of Peace 
Order, 1919.—CLEARING OFFICE CONTROLLER 
»v. EDWARDS & Co. (BREAD STREET), LTp., 
[1923] W. N. 245. 

215c. ——— ——— Trust estate—Accumulations of 
interest.|—Rte CHAMBERLAIN’s SETTLEMENT, 
CHAMBERLAIN v. CHAMBERLAIN, No. 49c, 
ante. 








eA | ST 





-|—He HALLENSTEIN, 
HALSTED v. BLANK, No. 237c, post. 

215e. —— ——— Accumulations of annuities.} 
—By his will a testator, who died on Jan. 14, 


215d. 





of shares transferred to the Public 
Trustee, notwithstanding that some 
veneficia] interest in the shares was 
held by a person not an enemy subject, 
& was a valid exercise of the power 
conferred by War Precautions Act, 
(1920), 27 C. L. R. 520.—AUS. 


212 i. Patent in nume of alien enemy 
—Royalties paid by licensee during sus- 
of patent— Who entitled to.j—~ 
Held ’ (1) royalties paid by the 
icenseo from the date of his licence up 
to the expiration of six months from 
the ending of the war, #.¢., to Jan. 10, 
1920, were not sums belonging to an 
enemy, & were not properly in the 
hands of the custodian: (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable in the 
hands of the custodian as a debt due 
to an enemy.—e SYNTHETIC DRUG 
Co., [1925] Exch. C. R. 196.—CAN. 
215 i. Licensed to trade for limited 
Ce ee, transaclions.}—The 
ndon y of a German bank 
which at the outbreak of war in 1914 
became an enemy held a bill, drawn 
by a German subject & accepted by 


a Scotsman, which had been sent from 
Germany for collection. It bad been 
the practice of the bank that, if bills 
so sent were dishonoured, no liega 
proceedings were taken against ac- 
rt ag in Great Britain, but the 
bills were retransmitted to the German 
office so that proceedings might be 
taken in the German cts. against the 
German indorsers. Licences covering 
the whole period of the war were 
issued to the London agency, empower- 
ing & to carry on banking business 
under supervision, to the extent of 
complet current transactions, 80 as 
to make {ts realisable assets available 
to its creditors, ‘‘ so far as those trans- 
actions would in ordinary course have 
been carried out through °** the London 
establishment. The bill having been 

shonoured on presentation, was 
retained by the London agency, which 
debited the German office with the 
amount, & filed a letter, which owing 
to war conditions could not be sent, to 
the German office Intimating the cir- 
cumstances. In an action on the bill 
brought in 1922 by the Public Trustee 
against the Scottish acceptor :—Held : 
as an action on the bill was not a 
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transaction that would in ordinary 
course have been carried out through 
the London agency, the licences con- 
ferred no right to sue.—PUBLIC 
TRUSTEE v. DAVIDSON, [1925] S C. 
451.—SCOT. 


215 ii. Substitute this number for 
216 i. in original volume. 


215bi. Treaty of Peace & conse- 
aed Ordera—What property subject 
o charge under—" Debts "’— What are.] 
—(1) Deposits of money with the 
National Trust Co. for investment in 
securities, repayment of which was 
guaranteed on dates which fell during 
the war; (2) not deposits in a savings 
b & moneys invested with a loan 
co. to be withdrawn on notice & from 
the bank on presentment of the bank 
book; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of capital & interest so received 
should be held by the co. to the credit 
of the owner until further advice,— 
SECRETARY OF STATE OF CaNADA 2. 
NEITZEE, SECRETARY OF STATE OF 
Bee as Wie C Fe a6S fact 
° @ > U e > U 
26 laxch. O. R. 219.—CAN. ic 


Annotations :—As to (3) Folld. Re Chamberlain’s S 
Chamberlain v. Chamberlain, 


1916, directed his exors. to pay annuities to 
an Austrian & two German nationals ‘‘ until 
he or she gs die or mortgage or otherwise 
charge the same... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.’? No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian :— 
Held: (1) as the Act of 1914 only ay peo 

ayments to the alien enemies & did not 

etermine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920; (8) the 
accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be.—He LEVINSTEIN, 
LEVINSTEIN v. LEVINSTEIN, [1921] 2 Ch. 
251; 91 L. J. Ch. 32; 126 L. T. 1773; 66 
Sol. Jo. 767. 


ttimt., 


{1921} 2 Ch. 533; Le 


Biedermann, Best v. Wertheim, [1922] 1 Ch. 31. 
215!. ——- ——- -——— ——.]—-A testator, whose 


215g. 


215) i, ——— ——— Bearer shares & 
debentures in Transvaal mining com- 
gany. }-- RANDFONTEIN EsraTes GOLp 


Bene Saeea, “ST aon 
PERTY, . 7 
576.—8, AF. pees EP of Peace 


domicil was English, by his will directed his 
trustees to invest a certain sum .in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
—Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ‘ property, 
rights & interests ’’’ in the United Kingdom. 
—FAVORER v. STEINKOPFF, [1922] 1 Ch. 
174; sub nom. Re STEINKOPFF, FAVORKE v, 
STEINKOPFF, 91 L. J. Ch. 165; 126 L. T. 
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-|—Under the trusts 
of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 


215ji. —— 
tralia—Subject to 





tion.}—The worda 
pie & interests ’”? appearing in ol. 4 
f 


215h. 


involuntarily alienate or encumber . 


215]. 


. nom, FASBENDER v. A.-G., 


Vol. IL.—Aliens. Cases 215e—215j. 


child, but the trustees were not to bo liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the pene of any instal- 
ment since then. he custodian ney 
claimed the annuity, the trustees submitte 
the matter to the ct. The custodian had not 
obtained a vesting order :—Held: both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property. 
rights or interests within Peace Treaty Order, 
1919, s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge.—Re NEUBURGER’s SETTLEMENT, 
FORESHEW v. PUBLIC TRUSTEE, [1923] 1 Ch. 
508; 92 L. J. Ch. 442; “29 L. T. 735; 67 
Sol. Jo. 500. 
Acoumulations of annuities.]- 
By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national ‘‘ until he shal] die or voluntary, el 
.. the 
same.’’ Testator died on Aug. 22, 1014, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals :—Held : (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
s0 that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property.—Re 
BIEDERMANN, BEST v. WERTIEIM, [1922] 
1 Ch. 31, 91 L. J. Ch. 105; 88 T. L. R. 37; 
ny rim Jo. 1073; on appeal, [1922] 2 Ch. 771, 
Trust estate.|—See Nos. 215e- 
215g, ante. 

Shares in English company.]- 
FASBENDER v. A.-G., KRammR v. A.-G., No. 
49d, ante. 

Property in England.]—A person 
of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a ‘‘ German national” within the Treaty 
of Peace with Germany, art. 207, & Treat 
of Peace Order, 1919, giving effect to it, 

is not entitled to have property in England 
peouens to him exempted from the charge 
created by sect. 1 (xvi) of that Order.— 
ISRAMER v. A.-G., [1923] A. O. 5283 92 
L. J. Ch. 383; 129 L. T. 390; 839 T. L. R. 
462; 67 Sol. Jo. 652, H. L.; affg. S. C. 
v. A.-G., 








[1922] 2 Ch. 850, C. A. 


Annotation :—Refd. Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 


Property in Aus- 
restraint on anticipa- 


* all 


the annex to art. 297 of the Treaty 
between the Allied Powers 
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& Germany aro wide enough to include 
an estate for life of a married woman, 
@ German national, still under 
coverturo subject-to a restraint on an- 
tictpation..-COWPER v. FRANKENBERG 
(19 1), 21 8. R N. 8. WwW. 388.—AUS., 


property, 


Cases 215k-—21 50. 
215k. Subject to restraint on 


Annotations 


anticipation.]—-The charge imposed by beats | 
of Peace Order, 1919, s. 1 (xvi), upon 
roperty, rights & interests in this country 
longing to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation.—PUBLIO TRUS- 
THE v, WOLF, [1928] A. ©. 544; 92 L. J. Ch. 
520; 129 L. T. 738; 89 T. L. R. 558; 67 
Sol. Jo. 637, H. L.; reveg. S. C. sub nom. Re 
RusH, WARRB v. Rush, [1923] 1 Ch. 56, C. A. 


:—Refd. Re Neuburger’s Settimt., Foreshew . 
Public Trustee, {1923] 1 Ch. 508. en Morgan v. 
Morgan & Kirby, [1923] P. 1; Parr v. A.-G., [1926] A. C. 


2151, ——_—- —_— ——— Belonging to foreign bank in 


liquidation.|—Pitfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several States among which the territory of 
the former Austro-H cngerien monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that ‘‘ subject to any contrary stipula- 
tion ’’ in the Treaty, the British Govt. might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire ’? which expression, as the ct. found, 
included the Austro-Hungarian Bank, 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the propert 
of Austrian nationals in this country 
administer -the above-mentioned charge. 
Pitfs. claimed that art. 206 was a ‘‘ contrary 
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office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 

eneral manager for Europe were issued in 
London to rman nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were 6xX- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable & poe of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
aw. In an action to determine whether the 
policy moneys payable under the policies in 

uestion, which had matured on or before 

an. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
‘‘ property, rights & interests within His 
Majesty’s Dominions ”’ belonging to German 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) :—Held: (1) there was nothing in 
art. 299 of s. V. of the Peace Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV.; (2) inasmuch 
&8 @ corpn. might have a dual residence, & 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to be 
payable, &, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge.—NEw YorK LiFe 
INSURANCE Co. v. PUBLIC TrusTER, [1924] 
2 Ch. 101; 93 L. J. Oh. 449; 131 L. T. 438; 


perty of the bank in this eouatry was conse. _,, 40,1. L. R. 4803 68 Sol, Jo. 477,.0, A. 

; Amnotations :—-As to (2) Retd. Swedish Central Ry. v. Thomp- 
quently not subject to the charge, & that Bon, (1924) 2 K. B. 255; Republica de Guatemala v. 
they & not defts. were entitled to administer Nunez, [1927] 1 K. B. 669. 
that property :—Held: there was no incon- 215n. Share of enemy partner in firm.]— 








sistency -between the two articles, which 
deait with different subject matters, the 
only etfect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 


So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result of such purchase. Such enemy’s 


of equal value in Austria if the Austrian interest in the concern still falls within the 
Govt. carried out its undertaking, & the category of “ property, rights, & interests ”’ 
action must be dismissed.—LUXARDO v. .Subject to the charge created by Treaty of 
Pusric TrRusTEE, [1924] 2 Ch. 147; 93 Peace Order,-s. 1 (xvi) for the purpose of 
‘ LL. J. Ch. 425; 181 L. T. 200; 40 T. L. BR. ving effect to art. 297, & by Treaty of 
546; 68 Sol. Jo. 787, O. A. eace Orders, s. 1 (xvii) (ccc) is payable 
215m. —— Policy money—Payable . in to the administrator of German property.— 
England.|—Plitf. co. was incorporated by FRIED v. GERMAN PROPERTY ADMINISTRATOR, 
special Act of the Legislature of New York, [1925] Ch. 757; 95 L. J. Ch. 4; 184 L. T. 

& had its central offjce & the bulk of its 876; 69 Sol. Jo. 707. 
assets in New York. The co. had a branch 2150. Joint decisions of Clearing Offices— 
in London, & in most of the capitals of Effect.}—-In 1918 defts. had entered into 
Europe, the branch in Paris being ita head contracts with German sellers for the purchase 


of German 28, 1920, par. 20 | MITCHNER, AUSTRALIA, (1927) 8. R. Q. 279.—AUS. 
nationals in testator’s undisposed of {1992} St. R. Qd. 39. AUB. : ge Soe Neha Gute under vewing 
prope. The rights — f orders made under Trading 

: a SU gupeat i a Property undisposed trugis in Germany.}—Re MITOHNER, cis not -}~SECRETARY OF 
of will are. subject to the Union TRUSTEE Co. OF AUSTRALIA, STATE OF OANADA 0. GRBENBEIELDS, 
charge created by Regulations of Jan. Lp. v, A.-G, FOR COMMONWEALTE OF Lp., [1925} . OC. R. 20.—-CAN. - 
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of a quantity of nitrate, delivery of which | 
waa to be made to defts.’ agent al ide the 
vease] at, Iquique, & payment for which was 
to be made in London after presentation of 
bills of mya Several car were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub-purchasers 
y givi an indemnity to the ships, & 
resumabily received payment for the nitrate 
m their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 
assed it on to the British clearing office. 
efts. were prepared to pay what the 
Germans claimed as the price of the goods, 
thongh they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. As the Treaty only 
‘contemplated the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
rincipal money was cleared in 1923. Ata 
ater period the claim for interest was again 
put forward. This claim defts. still disputed, 
ut the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with a 22 of the annex to sect. III. of 
Part X. of the mabhge was payable upon 
the admitted debt at the rate of 5 per cent. 
aa annum calculated from dates specified. 
he notice then continued as follows: ‘‘ In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of... at the rate of 5 per cent. 
from (the date named) to the date of creditiny 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.’”” No appeal was 
brought, &, after the expiry of the time for 
mt ikea Ls pitf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on tke same principle as 
either a foreign judgment or an award is 
enforced :—Held: under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 


219a. 


219b. 


219¢. 


Vol. it.— Aliens. Cases 2150— 221. 


Attorney-General necessary party.) —- The 
A-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for 
declaration as to nationality was added.— 
GROEBEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1025), 70 Sol. Jo. 845. 


219. Citations :—For ‘‘ Re HEGELBERG” read 


“* Re HAGELBERG.”’ 
-]—The controller of the 
London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (!) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers; (2) non-enemy | lders of cheques 
drawn before or after, the »utbreak of war 
by non-enemy cu ers; (3) pre-war 
acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
ersons domiciled for payment at the London 
ranch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the direction of the judge.—Re DRESDNER 
rer (LONDON AGENCY) (1920), 64 Sol. Jo. 











Effect of Treaty of Peace.]— 
(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order.— 
Re DeutTscHE BANK (LONDON AGENCY), 
[1921] 2 Ch. 80; 90 L. J. Ch. 406; 1261. T. 
20; 87T. L. R. 559: 65 Sol. Jo. 492 ; subse- 
quent proceedings, [1921] 2 Ch. 291. 


- ——- Who are creditors.]|—On the 
outbreak of war three enemy banks in the 
City were closed, but were afterwards -re- 
opéned under licence. Ultimately the Board . 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis-” 
missal :—Held: the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applica- 
tions failed.— Re ANGLO-AUSTRIAN BANK, 
Re DREsNNER BANK, He DIRECTION DER 
Disconro GESELLSCHAFT, [1920] 1 Ch. 69; 
89 L. J. Ch. 86; 121 L. T. 640; 35 7. L. R. 

















rare pane & aoe Sipieras ues 1919, the 736 

jo ecisions e clearing offices were not ‘ 

in the nature of judgments or of awards under eTresth Veen a oo Coal Co., Harrison v. 
an arbn., so as themselves to be enforce- ° oe 

. 220. Add. Annotations :—Consd. Meyer v. Faber 

able by action, & therefore the action failed. , 
—OLEARING OFFICE CONTROLLER 'v. WEIR & (No. 2), [1923] 2 Ch. 421. Refd. Re yueeao 
Co. (1925), 95 L. J. K. B. 88; 183 L. T. 701; Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 
41 T. L. R. 603 ; 69 Sol. Jo. 809; 22 Lloyd, 60. 
L, R. 280, C, A.;_affd. (1926), 185 L. T. 705; 991. Add. Annotations :—Refd. Re Dieckmann 
42 T. L. R. 687, BH. L. : (1917), 117 L. T. 718; Meyer v. Faber 

215p. ——- Action against administrator— Whether (No. 2), [1928] 2 Ch. 421. 
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2218. Liability of third party to put 


business in funds to meet bills.|—In June, 
1914, defts. by their Paris branch, drew ten 
’ bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
ayable was discharged by the Bank of 
ingland. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with. power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank :—Held: (1) the trans- 
action was part of the ‘‘ business” of the 
London branch of the Dresdner Bank ; 
defts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Bank of England iu 
respect of the bills with simple interest at 
5 per cent. on each instalment from the date 
of payment; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words ‘‘ London Agency,’’ being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person.—DRESDNER 
BANK v. Russo-AsiaTic Bank, [1923] 1 Ch. 
209; 92 L. J. Ch. 204; 128 L. T. 683; 67 


Sol. Jo, 277. 
Mentd. Russian Commercial & 


223d. —— 


Ene1isH snp Empree Dicest SUPPLEMENT. 


ified by art. 297, & the latter article 
& ite porre cannot be construed as limited 
to a confirmation of what has been _done 
under “ exceptional war measures ”’ prior to 
the comi nto force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. :—Held : 
the action was properly brought ; & a motion 
by deft. to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed.—MEYER & Co. v. FABER, 
[1921] 2 Ch. 226; 91 L. J. Ch. 283; 125 


531. 








General position of controller.|— 
Re VULCAAN CoAL Co., HARRISON v. HAR- 
BOTTLE, No. 223f, post. 


.|—At the outbreak of war 
in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged. nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Tradin 

with the Enemy Acts, 1916 (c. 105) & 191 

(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft. contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets :—Held: under the Acts, the con- 
troller had not the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, & he 








Annotation :——Generally, 
CCC Pen a cope 2 Mecompte. de, Mulhouse, could not therefore override the ordinary 
222. Add. Ann otation :—Refd Meyer Fab law of partnership which entitled deft. to 
: (No. 2) [1923} 2 Ch 491 o: SE Ob Us, ae the taking of accounts between himself & the 
as J ; : other partners.—MEYER & Co. v. FABER 
228. Add. Annotations :—Refd. Re Vulcaan Coal (No. 2), [1923] 2 Ch. 421; 93 L. J. Ch. 17; 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 129 L. T. 490; 89 T. L. R. 550; sub nom. 


Meyer v. Faber (No. 2), [1923] 2 Ch. 421. Meyer & Co. v. FABER, MryER & Co. v. 
223a. Action in name of business— ELDER, 67 Sol. Jo. 576, C. A. 

Addition of words ‘London Agency.’’]/ 92236, —__—— Dismissal of manager by controller 

DRESDNER Bank v. Russo-AsiIaTic BANK, ——Claim by manager for salary & damages for 

No. 221a, ante. wrongful dismissal.|—Re ANGLO-AUSTRIAN 


223d. After Treaty of Peace.]- . BANE, Re DRESDNER BANK, He DIRECTION 
The Treaty of Peace with Germany, art. 296, DER DISCONTO GESELLSCHAFT, No. 219c, 
which declared that enemy debts as therein ante. 


—— —— Claim by manager to retain 
money as against controller.|—A controller 
appointed by the Board of Trade under 





defined were to be settled through clearing 228f. 
offices to be established after the treaty came 
into operation, & the annex to that article, 


PART III. SECT. 2, SUB-SECT. 2.— stock on sale or return from persons powers under which the right of that 
B. (a). with whom he could communicate, controller to apply to the Higb Ct. 
2231. Amending Act of 1916, s.1— he must return or store them at con- was not to be measured by _the 
Business ordered to be wound up—Sale nor’s expense,—-Re THOMSON, Hz p. standard laid down with rege 
of stock—Rights of consignors of stock M‘LIUNTOOK, [1918] 18. L. T. 137.— = similar epynostions by a liquidator.— 
suppl on sale or return.}—The SCOT. BROKEN HILL v. WARNOOK (1922), 30 
business of an alien enemy bookseller sj. Trading with Enemy Acts, 1914— ©. L. R. 362.—AUS. 
was ordered to be wound up, upon 1916—Business ordered to be wound sk. Enemy Trading Act, X of 1916 
application by the controller under the wup—Power of crntroller apply.}] —Business ordered to be wound up 
to soll the whole stock, butif there wore authorised ‘the Minister foc’ Trade & Dar eeglO te te Boe Bada 
; were autho e r for f ADYBA i. L. om. — 
identifiable consignments of tnsold Customs to confer upon a controller IND, 


104 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (b). 


230 ii. —— 
interest in properly.j}—A British sub- 
ject applied to the ct. to make a 
vesting order vesting in the custodian Held 
for Scotland a ship & £20,000, the 


sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
- until June 80, 1918, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1916, 
-the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy his claim for damages 
for breach by the co. of the agreement :— 
Held: the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller.—Re VuLcAAN CoAL Co., HARRISON 
v. HARBOTTLUR, [1922] 2 Ch. 60; 91 L. J. Ch. 
491; 127 L. T. 274: 66 Sol. Jo. 428. 


Annotation :—Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 
223¢. 


—— Sale of business by controller— 
Damages for breach of contract.|—At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Co. agreed to sell, & F. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business :—Held: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carricd on under new non-enemy Managemer t 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 





Proof of enemy’s 





requisition. On Dec. 1, 
Board of Trade pronounced an order 
vesting the sum of ‘ 
interest from the date of receipt of the 
instalments, in the custodian for 
Scotland under theo above Act :—~ 
: the custodian was entitled to 
decree for £79,732 with interest froin 


£79,732, with 


Vol. I1.—Aliens. Cases 228f. 


that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract.—Re British INCANDES- 
CENT Mantir Works, Lrp. (1923), 129 
L. T.126; 80 T. L. R. 244; 67 Sol. Jo. 517. 


224. Add. Annotations :-—Refd. Re Vulcaan Coal 


Co., Harrison v. Harbottle, [1922] 2 Gh. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


226. Add, Citation :-—[1917] H. B. R. 248. 
235a. Se oe, 








To wind up partnership— 
Parties..—At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with F., their 
English partner. Under the partnership 
articles F. was the managing partner in 
London, & on the dissolutior by the declara- 
tion of war he carried on ve business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. FF. died in 
1920, & deft. was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft. of all deajings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as plitfs. in the action :— 
Held: in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed.— 
PUBLIC TRUSTEE v. ELDER, [1926] Ch. 776; 
95 L. J. Ch. 519; 135 L. T. 589, C, A. 


236. Add. Annotation :—Refd. Re Ferdinand, Ex- 


Tsar of Bulgaria, [1921] 1 Ch. 107. 


appointed under Consolidated Orders 
respecting Trading with the Enemy 
1916, one-half of the asseta situated. 
in Ontario of the estate of W., on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 


1917, tho 


freight earned by the ship while under 
requisition of the Admlity. Heaverred 
that the enemy firm, & the two partners 
thereof, were “‘ the owners or at Icast 
part-owners of the” ship :—Held: 
appct. had failed to aver a sufticient 
interest of the enemy firm & its 
partners in the ship to make a. 4 (1) 
of the above Act applicable.-—BURRELL 
v. MAASHAVEN S.S. Co. Lp. (1919), 
56 Sc. L. R. 434.—SCOT,. 


230 fii, ——— — Ingslalments of 
rehase price of ship——Paid to builder 
enemy—-Ship requisitioned by Ad- 
mirally.}—Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war bétween Great Britain & Atstria 
the vessel was nearing completion, & 
the purchasers had paid instalments of 
the price amounting to £79,732. On 
Feb 17,1915, the Admlty. requisitioned 
the ship as she then stood at the price 
of £86,000, but it was not until July 30, 
1917, that the Admity. paid the 
builders that sum, & they refused to 
pay any interest from the date of 





the date of the interlocutor of the 
First Division —PENNEY wv. CLYDR, 
{1920} S. Cc. (H. L.) 68.—SCOT. 


sl. War Measures Act, 1914 (c. 2) 
—What praperty can be vested—Trusi 
funds— Agreement by beneficiaries as to 
disposition of fund.|—By the will of 
W’., a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sale use & benefit of the wife & 
daughter, share & share alike. His 
daughter was married to a German 
national, & was residing in Germany 
at the lime of her father’s death. 
W.'s widow was. a citizen of the 


.'8 
‘United States. Early in 1917, an 


agreement was made by the trustee & 
the wife & daughter, pursuant to 
clause 11 of the will, by which, in 
effect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 


epplication was made to the ot., 
by the Seore 


2) tary of State for Canada, 
for an order vesting in the custodian 
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Consolidated Order 28, which was 
assed pursuant to the above Act :~- 
Yeld : {t was appropriate & expedient 

to make the order asked for.—hRe 

WALKFR (1919), 46 O. L. R. 863; 16 

O. W. N. 328.—CAN. ‘ 


234i. For ‘* 234i’ read ** 236 i.”” 

sm. Trading with Enemy Acts, 
1914-1916—Powers & duties of cus- 
todian—Payment of mortgage debt—. 
Form of order—Costs.}—Where, under 
8s. 9p (2) of the 1914-16 Acts the Public 
Trustee is authorised to pay out of the 
property pale to him in respect of an 
enemy subject a mtge. debt & interest 
due by him, the order should provide 
that the mtgec. should execute a proper 
discharge of the mtge. & deliver up 
upon oath to the Public Trustce all 
titles & other documents relating to the 
land mortgaged. Thecosts of a motion 
for an order under sect. 9 pn (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated.—Re SCHURR 
(1920), 27 C. L. R. 442.—AUS, 


Annotation :—Reld. 


consequent Orders.|—By Treaty of Peace 
Act, 1919 (c. 83), aty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment.of such debts can now be made only 
through the clearing office established under 
s. III. of Part X. of the Treaty.—Re Ni=r- 
Havs, [1921] 1 Oh. 269; 91 L. J. Oh. 107; 
36 T. L. R. 425; 64 Sol. Jo. 426. 


Re National Bank fiir Deutschland, Re 
Angio-Austrian Bank, {1921] 1.Ch. 284.> 


2386b. -.|——At the outbreak of 


war a debt was due from a German bank 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian :—Held: even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war under sect. 5 (1) of the Act.—Re 
NATIONAL BANK Fim DEUTSCHLAND, Re 
ANGLO-AUSTRIAN BANK, [1921] 1 Ch. 284; 
90 L. J. Ch. 15; 123 L. T. 647. 


287. Add. Annotation :—Folld. Dresdner Bank v. 


Russo-Asiatic Bank, [1928] 1 Ch. 209. 


2374. Release of funds in favour of 


British creditors—Mode of distribution.]. 
Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions :—Held: the ct. 
would direct the funds to be distributed 
according to Bkpcy. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up.—He WISKEMANN, Ez p. 
TRUSTEE (1923), 92 L. J. Ch. 349; [1923] 
B. & C. R. 28. 


287b. Right to dividends—On shares held by 


alien enemies.|—An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
co. in general meeting de interim & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets ip Germany, & as regards 
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237c. 


EneuisH anp Empire Dicest SuPPLEMENT. 
236a. Effect of Treaty of Peace & 


members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. -4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends ‘‘ now due & to accrue due thereon” 
vested iz the custodian, & the shares were 
transferred into his name in due course :— 
Held: the resolutions, so far as they provided 


‘for payment only out of assets in Germany, 


were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 


, . ve 
Pusiic Truster, [1922] 2 A. O. 406; 91 
L. J. Ch. 643; 127 L. T. 661; 88 T. L. R. 
756; 66 Sol. Jo. 611, H. L.; affg. 8. C. sub 
mom. Re ARAMAYO FRANCKE pbs, Lrn., 
[1921] 1 Ch. 675, O. A. 


—— Part of trust Income—Payable to 
rere k RRL Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 :—Held: the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge.—Re HALLENSTHIN, HALSTED 
v. BLANK, [1922] 1 Ch. 365; 91 L. J. Ch. 
420; 127 L. T. 68; 38 T. L. R. 818; 66 
Sol. Jo. 299. 





237d, Liability of custodian for super tax.]- 


ltd gad belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending ite disposition by Order 
in Council] after the termination of the war, 
removed from the control & beneficial owner- 
ship of the enemy. Duriug the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian ha mean- 
while limited powers of dealing with the 
property. : 


When war broke out in 1914, M., an enemy 
within the Act, owned real estate in Hngland 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment :—Held: (1) 
M.’s beneficial ownership of the property 
having ceased on the ma of the vesting 
orders, the profits & oe ming Received by the 
custodian were received by him in respect of 
M., but did not in his hands belong M.; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Vict. 
c. 35, s. 41, & therefore, he was not liable 
to be assessed to super tax; (2) as M. could 
not, ‘after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Comrs. as 
ert a to payment of a debt under 
sect. 5 (2).— He Mtnstmr, [1920] 1 Ch. 268 ; 
89 L. J. Ch. 188; 36 T. L. R. 173; 64 Sol. 
Rosh 809. 
ation :—As to (1) Refd. Re Ferdinand, Ex-Tsar of 
A eueeaa. {1921} 1 Ch. 107. 
239a. Application to court—Rectification 
of register of shareholders.]—Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned :—Held: the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares.— Re MANIHOT RUBBER PLANTA- 
TIONS, Lip. (1919), 63 Sol. Jo. 827. 
Add. Citation :—[1918-19] B. & C. R. 171. 
Add. Annotations :—Refd. Meyer v. Faber 
(No. 2), [1928] 2 Oh. 421. Mentd. Re 
ae? Kx-Tsar of Bulgaria, [1921] 1 


240. 


Vol. Il.—Aliens. Cases 237d-—-290. 


Mining oe vw. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753; Re Deutsche Bank 
(London Agency), 1021) 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927} 2 K. B. 254. 

250. ree Annotations :—Mentd. Markwald vv. 
G., [1920] 1 Ch. 348; Johnstone v. Pedlar, 


fool} 2 A. ©. 262; The Tervaete (1922), 
128 L. T. 176. 

253. Add. Annotations :-—Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 


v. Pedlar, [1921] 2 A. O. 262. 

254. Add.. Annotations :—Refd. Rodriguez v. 
Speyer, [1919] A. ©. 59; He Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Mentd. Johnstone v. Pedlar, [1921] 2 A. C. 
262 ; Re Sutherland, Bechoff v. Bubna (1921), 


65 Sol. Jo. 613. 
256. ‘Add. Annotations :—Rgfs. Rodriguez v. 
Speyer, [1919] A. C."59; Johnstone v. 


Pedlar, [1921] 2 A. C. 262. 


257. Add. Annotation :—As to (2) Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 


259. Add. Annotations :—Folld. Krauss v. Krauss 
& Orbach (1919), 385 T. L. R. 637, Refd. 
Procurator in Egypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. O. 291. 

260. Add. Annotations :—Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 518. Mentd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


261. Add. Annotation :—Refd. Johnstone v. Pedlar; 
[1921] 2 A, O. 262. 


261a. —— Suit for dissolution of marriage. 
—An alien enemy, who has been registere 
as such & is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage. —KRravuss (OTHERWISE DEs SALLES 
dD’ EPINOIX) v. ert (OTHERWISE Dxrs 
SattEs D’Eprnorx) & OrBaCcH (1919), 35 
T. L. R. 637; 63 Sol. Jo. 760. 

272. Add. Annotation :—Mentd. Fried Krupp Akt. 
ee Iron Ore Co. (1919), 120 L. T. 
8 

276. Add. Annotation :—Refd. Stoeck v. Public 
Trustee, [1921] 2 Ch. 67. 








280. Add. Annotations :—Consd. Rodriguez v. 

241. Add. Annotations :—Consd. Central India Speyer, [1919] A. ©. 59 Mentd. Re 

PART III. SECT. 2, SUB-SECT. 3.—A. SIBISI_ v. ERMANSBERG MISSION War Measure? 

sees SOCIETY 1918), 37 N. L. R. 409.— det. zy Prnsacaw 9, B PicHe (1918), Q. R 

eee nt eatablish ee compelled 12-8 AR. mists 64 8.0. 170; 41 D..L. R. 147; 24 
enemy, unless he be within the realm inn 4. For - road Broolaa of August R. do J. 438.—CAN. 
by the cence of the King, t ead =“ Proclamation o ae 

in our ota. either by himselt or by any © Atigust 15, 1914.” 276 ii. -}-—-A man of 


person on his behalf until peace is 


restored. 
Where a municipality, having sold 


Jand for taxes, serves notice ee the 


owner to take proc on a within the above Proclamation 
thereby co ST dered him to procead entitled to bring & ie 
to esteblish it, the owner if an alien in any ct. in Ontario.— 


enemy, should be treated, to HouuinctR Oons 
enem to an 1380. 


an is 
patie Therefore the action should 
® dismissed 


256 iv. —— ——> 
resident in Ontario, 
country is at war with ours, 80 ses ir 
he conducta himself peaceably, : 


MinESs, LTp. 1918) 41 O 
80. W.N. 2 ah oS UAN 





Austro-Hungarian nationality came to 
Pager Node at the caer of cine. war, 
regis en enem 

violation of the law, he left Canada 
without an ereat, & on his return was 
rosecuted & fined. In Deo. 1917, 
Re was arrested under the im tion 
dane 8 vig ievior His application for 
_R. 51; oO alkenyl was refused 
on the totowine grou ds: (1) he was 

an alien enemys uld not, herr 


~-—An alien 
although his 


an acti ton 
TO wv. 
OLIDA oe GOLD 


256 v Christian Ar- = the King’s tection, sue in 
on the ground that menian. }—The ots. of the province of Majesty’s ote? : *(2) he was not within 
pitt 1S an alien enemy, for therefrom Qnebeo are o en tos Christian Ar- the proclamation confer pro- 
ond ae ofan arder continuing the menian 8 lly exempted under tection upon alien enemies; (3) had 
discharge of the caveat Order in Council of Nov. 20 1914.— — he deen within the protection of the 


would follow. San re are 
¥. ye oon 


OWN 
No. 611 gi7l 3 . W. 
546; 8 R. 3 ra. Hoge} fi. Action under Famil 
tion Act.J}—An action bro cane er the 
ts Wi Ba! ats 83 1. ts abave ioe for thy benefit of the mother 
catnet uioroe evil alien rs le ee 
; & 
ot. during the period of hostilities [1919] 2 wwe R. 549.—OAN. 


Sar ». PICARD (1919), 20 Q. P 
179. OAR. 


ae an alien eg 


proclamation, he lost his right by 

violation of the terms upon which 

rotection was granted; (4) the ot. 

had no right to deal with the applica- 

tiou without the consent of the Minister 

of Justice.—Re GOTTESMAN has 
Cas. 439; 41.0. L. 


29 Can. Crim. 
Rucrsc Ry. Co., 647; 18 0. W. N. 344.—CAN, 
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280-—346 
é 


Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107; Johnstone v. Pedlar, (1921] 2 A. ©. 
262 ; Re Sutherland, Bechoff v. Bubna (1921), 
65 Sol. Jo. 518. 

Delete the cross-reference following this case. 


280a. Effect of peace—Treaties of Peace & con- 
sequent Orders——Right to sue after restoration 
of peace—Cause of action arising during war. 
—In an action for infringement defts. allege 
(inter alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common. law, he could not sue; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action :—Held: pltfi. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a “ hostile 
person’ within the General Vesting Order 
made under Trading with the Hnemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309.—WILDERMAN v. BERK (F. W.) & 
Co., [1925] Ch. 116; 94 L. J. Ch. 136; 132 
L. T. 5384; 41 T.L. R.50; 42 RB. P. C. 79. 

--J—See, also, original volume, Nos. 202, 

269, 270 


280b. Debt incurred by neutral.]- 
Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace plitfs. sued deft. for the 
amount :—Held: although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action.—Joszr INWALD ACT. v. 
PFEIFFER (1927), 43 T. L. R. 399, C. A.; affd. 
(1928), 44 T. L. R. 352; 72 Sol. Jo. 205, H. L. 


Add. Annotation : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 


Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. O. 59. Mentd. He Ferdi- 
nand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. O. 262; 


288. 
291. Rodriguez v. 


293. 


ENGLISH AND Empree Dicest SUPPLEMENT. 


Re Sutherland, Bechoff v. Bubna (1921), 65 


Sol. Jo. 513. : 

295. For “ but not to a counterclaim,” read “ but 
not a counterclaim.”’ ja 

297. Add. Annotations :—Refd. 
Speyer, [1919] A. CC. 59. Mentd. Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Johnstone v. Pedlar, [1921] 2 A. C. 
962; Re Sutherland, Bechoff v. Bubna 
(1921), 65 Sol. Jo. 513. 

299. Add. Annotations :—Refd. Richardson v. 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

300. Add. Annotations :—Refd. Richardson v. 
Richardson, [1927] P. 228. Mentd. Republica 

de Guatemala v. Nunez, [1927] 1 K. B. 669. 

802. Add. Annotations :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. 0. 262; Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 518. 

308. Add. Annotations :—Consd. Re Ferdinand, 
Iix-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. Mentd. 
Stevenson v. Akt, fiir Cartonnagen Industrie, 
{1918} A. C. 239. 

304, Add. Annotations :—Consd. Rodriguez v. 
Speyer, (1919] A. ©. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etc., [1918] A. C. 260; He 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 331. 

806. Add. Citations :—{1919] A. ©. 59; 8&8 
L. J. K.B.147,H.L. - 
Add. Annotation :—Mentd. Valentine v. Hyde, 
{1919] 2 Ch. 129. 

310. Add. Annotation :—As to (1) Apprvd. Rodri- 

_guez v. Speyer, [1919] A. C. 59. 

318. Add. Annotation :—Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

315, Add. Annotation :—Mentd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

816. Add. Annotations :—As to (1) Refd. Rodri- 
guez v. Speyer, [1919] A. C. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 59. 

318. Add. Annotation :—Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

820. Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 

322. Add. Annotation :—As to (1) Refd. Rodriguez 
v. Speyer, [1919] A. C. 59. 

329. Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 


Rodriguez v. 


Rodriguez v. 


Rodriguez v. 


Part IV.—Trading and Communicating with the Enemy. 


332. Add. Annotations :—Refd. Jebara v. Ottoman 
Bank, [1927] 2K.B.254. Mentd. Re Badische 


837. Add. Annotation :—Mentd. The Prins der 
Nederlanden, [1921] 1*A. C. 764. 


Co., Bayer Co., etc., [1921] 2 Ch. 331; Sargant 


senna. 


v. Paterson (1923), 129 L.T.471; Akt. Reidar 346, Add. Annotation : —Mentd. 
Os . 


v. Are 
PART IIL. SECT. 2, SUB-SECT. 3.—c. 
2 ii. ——.}—An alien enemy, who 

is sued by a British autdect” in a 
British ct. is entitied to be heard in 


defence.—UNION BANK wv, LOHMANN 
11919) V. L. R. 418.—AUS. sale 


292 tli. ———~.]J-—-An alien enemy wh 
is sued has a right to defend the aetion 


& to ap t any decision, final 
or interlocuto. that may be 
against him. >’ i eee 


The Regina 


d'Italia, [1925] P. 123. 


Where a municipality served notice 
on the owner of land, sold for taxes, 
to take earings de On a caveat, pet 

to establi 


him to p 
: the owner, being an alien 
cnemy, should be treated as being in 
the position of an alien enemy defend- 
ing an action, & the action should not 
be dismissed.—RevinrTLow-CRIMINIL 
v, STREAMSTOWN RURAL MUNICIPALITY, 
a 20) 1 W. W. R. 877; 52 D. L. R. 
266; 15 Alta. L..R. 2043 affy., (1917] 
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PART Ili. SECT. 2, SUB-SECT. 3.—D, 

8041. Proceedings by partnership— 
Enemy gla F-If one of the 
partners in a firm is an alien enemy, 
neither he nor his partner, who does 
not bear an enemy character, can 
recover money owing to the &rm.— 
Haji AH JON vw. ABDUL JaLIL KHAN 


347. 


Add. Annotation :—Consd. Casdagli v. Cas- 
dagli, [1919] A. ©. 145. 


361. After the words “‘ was void” at the end of 


857. 


359. 


360. 


363. 
370. 


371. 


874. 
376. 


379. 
383. 
386. 


the paragraph in original volume add 
“fs (2) in the circumstances the indorsement to 
pltf. rath he to him a legal title in the bills, 
on which he might sue after the return of 
peace.” 


Add. Annotation :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotation :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotations :—Refd. Rodriguez  v. 
Spore [1919] A. C. 59. Mentd. Royal Ex- 
change Assce. v. Hope, [1928] Ch. 179. 


Add. Annotations :—Mentd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[T9820] 1 K. B. 753; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C, 59. 


Add. Annotation :—Refd. Casdagli v. Casdagli, 
[1919] A. C. 145. 


Add. Annotations :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 3313; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. Mentd. 
Sargant v. Paterson (1923), 129 L. T. 471; 

orn Reidar v. Arcos (1926), 42 T. L. R. 
Ole 


Add. Citation <—13 Asp. M. L. O. 484, 
Add. Annotation: — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68, 


Add. Annotation :-—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Add. Annotation : — Generally, 


Rodriguez vv. 


Mentd. Re 


391. 
392. 


Vol. I1.—Aliens. Cases 847—402. 


Sutherland, Bechoff v. Bubna (1921), 66 
Sol. Jo. 513. ; 

Add. Annotation :—Mentd. 
Speyer, [1919] A.C. 69 — 
Add. Citation :—1 Br. & Col Pr. Cas. 605. 


Add. Annotation :—Mentd. Oasdagli v. Cas- 
dagli, [1919] A. C. 145. 


Rodriguez v. 


892a. ‘‘ Proc. A,’’ par. 7—Goods sent to enemy 


395. 
396. 
397. 


402. 


‘Persia & Morocco) 


agent for sale.|—Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. Tho 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground thr the transaction 
was a trading with the enem, :—Held: the 
diamonds were propetly condemned, since 
under Trading with the Enemy (China, Siam, 
Proclamation, 1915, 
applts.’ agent was for the purpose of ‘‘ Proc. 
A,” an ‘“‘enemy’”’ & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation.—SattT1 ET FIs 
v. PROCURATOR-GENERAL, [1919] A. C. 968; 
88 L. J. P. 209; 121 L. T. 459; 35 T. L. R. 
679; 14 Asp. M. L. C. 460, P. C. 

Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 

Add. Annotation :—Generally, Mentd. Rodri- 
guez uv. Speyer, [1919] A. C. 59. 

Add. Annotation :—Mentd. Re Vulcaan Coal 
re Harrison v. Harbottle (1922), 91 L. J. Ch. 
Add. Annotations :—As to (1) Refd. Lebeaupin 
v. Crispin, [1920]2 K. B. 714. As to (2) Refd. 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As to (3) Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


PART IV. SECT. 3, SUB-SECT. 1. 


390 i. *‘ Act B.,”’ 8. 6—Aasignment of 
chose in action to British firm—In 
payment of debt.}—-An Austrian firm 
was indebted to a London firm at the 
commencement of the war On 
Sept. 25, 1914, the Austrian firm wrote 
a letter pur orting to bo an assign- 
ment tothe London firm of a debt due 
to them by B. The letter contained 
an enclosure signed by the Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
tho follow December the London 
firm forwarded it to B.:—Held: as 
the transaction of Sept. 25 amounted 
to a valid equitable assignment of a 
chose in action for valuable con- 
sideration, it was not illegal as contra. 
vening the above sect.—GRUNDY v. 
BROADBENT, [1918] 1 I. R. 433.—IR. 


sn. Proclamation of December 12, 
1914—T aking delivery of goods from 
enemy ships in neutral ports.|—Pltfs. 
ritish bank carrying ou 
in London & ombay. 

e{ts. were a firm of merchants, 
British subjects, carrying on business 
in Bombay. On June 24,1914, A., a 
German subject, drew a bill of ex- 
change upon defts. in favour of pltfs. 
The bill purported to be drawn upon 
defts. against fifty bales of goods per 
a German steamer. The bill was 
accepted by defts. on July 20, 1914, 
payable at the office of pltfs. in Bom- 

ay. The steamer reached Bombay 
just before the outbreak of war, & in 
order to evade capture left Bombay 
& took shelterin a neutral port. The 
bill was presented for payment on the 
due date with the shipping documenta 
attached bunt was dishonoured by non- 
payment. Pltfse. filed a suit on 


Sept. 30, 1915, to recover the amount 
due on the bill:—Held: pltfs. were 
entitled to succeed, as by the above 
Proclamation the consignees were 
permitted to take delivery of goods 
from enemy ships in neutral ports.— 
MOTISHAW & Co. v. MERCANTILE BANK 
oe (1916), I. L. R. 41 Bom. 566. 


PART IV. SECT. 4. + 


402 iv. —— Repayment: of 
instalments.J—In Apr., 1914, tho A. 
co. contracted to construct machinery 
for the B. co. by Dec. 31, 1914. Pro- 
gress payments were made by the B. 
co., but none of the machinery was 
ever deliverod. After the commenco- 
ment of the war, an order wa’, on 
Nov. 13, 1914, made under Trae” 2 with 
the Enemy Act, 1914,8.8,ap .otingC. 
controller of the B.co., &r June 13, 

918, under Trading with the Enemy 
Act, 1914-1916, s. 9H, requiring the 
R. co. to be wound up, & appointing 
C. controller. The contract waa never 
completed :—Held ; the contract be- 
came null & void as from the com- 
mencement of the war, & neither the 
B. co. nor ©. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress paysnents.—Re Con- 


402 v. —— ———, }—A contract 
between a British firm & an Austrian 
firm, for the purchase by the latter of 
goods to- be manufactured, provided 
for an extension of time for delivery 
if delay should occur owing to causes 
beyond the control of the sellers. The 
Price ‘was payable by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 
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became illegal to -implement the 
contract. None of the goodr had at 
that time been delivered. Thereafter 
the goods were completed & sold in 
Great Britain at an onhanced price, 
Third parties having obtained a decroo 
against the purchasers of the goods 
arrested money in the hands of the 
sellers of the goods :—~Held: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers & was validly arrested in 
the hands of the sellers.—Davis & 
PRIMROSE, LTp. v. CLYDE SAIP- 
BUILDING & ENGINEERING Co., LTD. 
(1918), 56 Sc. L. R. 24.—SCOT. 


402 vi. -}-In May 
1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. The first instal- 
ment had been paid, but no part of 
the engines had been built when war 
broke out -& further performance of 
the contract became legally impossible. 
After the war on action brought for 
repetition of the instalment paid :-—~ 
Held: as the instalment had been 

aid as part of the hae of the engines, 
ke as the engines had not been dolivered 
owing to a cause for which neither of 
the partics was responsible, defenders 
were bound to make restitution of 
the instalment.—CANTIERE v. CLYDE, 
11623] S. ©. (WH. L.) 105; 60Sa L. KR. 
635.—SCOT. 











402 vii. -———. Enemy Contracts 
Annulment Act, 1915.}--A contract 
was made in 1911 for the sale by the 
C. co. to the B. co. of the whole of the 
output of the C. co. In Sept. 1914, 
an agreement was entercd into between 
the partics by which the terms of pay- 





405a. 


ment wore varied :—Held : ‘the agree- 
ment of Sept. 1914, was not rendered 
null & void by s. 3(6) of the above 
Act, nor by Trading with the Enemy _ 4051. 


whic 
with her ca 
Prize 


Cases 402a—405a. EnouisH ano Empire DicEst SupPLEMENT. 





» nate J—Plti, was a British subject 
carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
‘ of war between Great Britain & Turkey deft. 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft. bank 
against payment in piastres. At the con- 
clusion of the war deft. bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pitf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion :—HTeld ; (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
_ (2) it was not every contract that was 
abrogated by the war; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indoragd, & the bank had been 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no _ intercourse 
between a British subject & the enemy was 
necessary; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterling they must pay. 
—OTTOMAN BANK v. JEBARA, [1928] A. C, 
269; 97 L. J. K. B. 502; 139 L. 'B. 194 ; 
44 T. L. R. 525; 72 Sol. Jo. 516; 33 Com. 
Cas. 260, H. L. ; revag. S. C. sub nom. JEBARA 
v. OTTOMAN BANK, [1927] 2 K. B. 254, C. A. 


403. Add. Annotation :—Refd. Larrinaga v. Soc. 


Franco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 456. 











: .|—For many years there 
existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 

® German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. ‘was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 








outbreak of war 


MAaDHORAM Hurpso Das vw. 8 
(1917), L L. R. 45 Calc, 28.—IND. 
wom Effect of ensory 

clause.}-—-By a cone made after the entered into before the outbreak 


A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares full 
aid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. *At the 
times ioaterial the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. asthe United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Oo. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven, years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & B. Co. bound itself 
to buy from the German concern & from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as & principal; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new régime was in 
effect a continuation of the agency though 
legally the agency had ceased. ‘The business 
of B. Co. was conducted by. A. & another 
director, both resident in England. The 
German concern ee them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between iteelf & B. Co. & as seller in the 
contract between B. Co. & its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
rrr entered into before outbreak of war-—~ 


Right to repayment.}—Where a 
indebted iS an alien enem had paid 
interest in respect of a transaction 


Germany to of hostilities & sought a refund of the 


supply Gorman dyes, deft. was not to amount paid for the period between 
be Hable in case of non-arrival of the the outbreak of hostilities & the date 


was subsequently 
& condemned by the 


Ct. -—Held: the contract under 


"e }-On Feb. 
1914, deft. firm agreed to * steamers at certain ports on account of aq | 
gteel bars under a c.i.f. pases oe of the state of war. The ship & the enemy firm :—Held 
Hooghly. The goods were shipped on 
July 2, 1914, per a German steamer 
hich captured Contract was unenforceable; ( 
Royal Proclamation of Sept. 8, 
ut an end to the contract.—ABDUL fT, BR. 44 Bom. 1.—IND. 
Row (1918), 


dyes therein were seized & 


demned by a Prize Ct. :—~Held : ( 


icence to trade obtained by the 
- he was not 

con- entitled to such refund, as thore was no 
1)the sguapension of interest in respect of 
* the such transactions during that period.— 
914, Vari, ero. vy. BERTHOLD Kur (1919), 


which the goods would be delivered AZACK 0, KHANDI 

in the Hooghly became impossible py 1. L. R. 41 Mad. 225.—IND. sq. Erection of machinery—Replace- 

the outbreak of war within Indian ten enemy-—Payment ment of defective Oe gapely oe 1913, 
supply erect 


Contract Act, s. 56, & was void.— Of tiered Ps Liied of transaction résps. contrac 
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control.of B. Co., ita business, affairs & acta, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
poseession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt. on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date Nagano of dyestutis remained 
undelivered were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds: (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy; (0b) that 
owing to the suspension clause no right to 
damages had yet arisen; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 

revented by Govt. action or embargo, & 

ecause the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible & by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. :—Held: (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
@ co. which eo instanti assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 

olicy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
& if ‘‘ war” in the claus ‘included war 
between England & Ge ithe clause’ was 
void as against public po} sy, & the claim 
must be rejected; (3) assuming that B. Co. 
had not assumed enemy character at the 
outbreak of war, the cl must fail on the 
folowing grounds: that, the contract being 
for the supply of goods to be obtained from 
nla aap urther performance on the out- 
break of war involved intercourse with the 


certain machinery for appit. In Mar. 
1914, the machinery wae erected, & in 
June, 1914, it broke down. By an 
agreement e in Jan. 1915, resps. 
agreed to replace the defective parts, 
& did so in ope Tete: Shortly after- 
wards the inachinery again broke down. 


uence of, o 


SONS 
eld : 


In July, 1915, resps. were declared to 

oe ect Gs indivoot y, by or under the 
or indirec 

influenc r care 

Mainly for the benefit or on beh 


v. 
of enemy nationsitty -— $7 0C. L. R. 550.—AUS. 
the agreement of Jan. 1915, &, 


Voi. -Aliens. Cases 405a—419a. 


enomy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war betweén 
England & Germany, the commercial object 
of the contract been frustrated, & the 
contract was dissolved at the outbreak of 
war; (4) the suspension clause was not 
intended by the parties to apply to war 
between England & Germany; (5) the 
doctrine of frustration applied to contracts 
for the sale of wunascertained goods.—Re 
BapIscHEeE Co., Lrp., Re BAYER Co., Lrn., 
Re GriesHEIM ELEKTRON, Lrp., Re Kae 
& Co., Lrp., Re BERLIN ANILINE Co., LTD., 
Re MEISTER Lucius & BRUNING, LID., 
ee 2 Oh. 881; 91 L. J th. 183; 126 


406. Add. Citations: —affd. .sub nom. FRIED 
Krope AKT. v. ORCONERA IRON ORE Co.,, 
Lrp. (1919), 88 L. J. Ch. 804; 120 L. T. 
386; 35 T. L. R. 234, H. L. 

Add. Annotation :-—Mentd. Re Rush, Warre 


v. Rush, [1923] 1 Ch. 56. 


Add. Annotations :—As to (1) Folld. Fried 
Krupp Akt. v. Orconera Iron Ore Co. (1919), 
88 L. J. Ch. 304. Refd. Central India Mining 
-Co. v. Soc. Colonial Anversoise, [1920] 1K. B. 
753; Re Badische Co., Bayer Co., etc., 
[1921] 2 Ch. 331; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla 
(1922), 38 T. L. R. 739; Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. As to (2) Refd. Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
331. As to (3) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2, K. B. 623. 


409. Add. Annotation :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


Effect of Treaties of Peace & 
consequent Orders.|—-ROowE BROTHERS & 
Co., Lrp. v. LINDGENS (1920), 36 T. L. R. 247. 


411. Add. <Annotation:—As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 518. ' 


412. Add. Annotation :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

412a. Insurance policy—Effect of Treaties of Peace 
& consequent Orders.|—-Excrss INSURANCE 
Co., Lip. v. MarHEws (1925), 31 Com. Cas. 43. 
Add. Annotation :—As to (2) Refd. Matthey 
wv. Curling, [1922] 2 A. C. 180. 

Add. Annotation :—Mentd. Fried Krupp Akt. 
ue oe Iron Ore Co. (1919), 120 L. T. 
Add. Annotations :—Refd. Naylor, Benzon v. 
Krainische Industrie Gesellschaft, [1918] 1 
K. B. 331; Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107; Re Rush, Warre v. Rush, [1923] 1 Ch. 


408. 


409a. 








418. 
414. 


416. 


418. Add. Annotations :—Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 


v. Pedlar, [1921] 2 A. O. 262. 
419a. ——- Property otherwise subject to con- 


subject to the exception in Enemy 
Contracts Annulment Act, 1915, a, 3 (5) 
the agreement of Mar. 1913, were nu { 
& void.—SYDNEY MUNICIPAL COUNCIL 

AUSTRALIAN eae Co., LTD. (1926), 


or controlied, 


ed on wholly or 
alf of, 


111. 


fiscation.)—THE DEERGARDEN (1747), cited 
in 1 Oh. Rob. at p. 202; THE St. Purp 
(1747), cited in 8 Term Rep. at p. 556; Tue 
ELIZABETH (1749), cited in 1 Ch. Rob. at 
p. 202; Tun Lapy JANE (1749), cited in 
1 Ch. Rob. at p. 202; THE RINGENDE 
JacosB (1750), cited in 1 Ch. Rob. at p. 202 ; 
Tre JUFFROUW LOUISA MARGARETHA (1781), 
cited in 1 Ch. Rob. at p. 203; Tue Compre 
DE WOHRONZOFF (1781), cited in 1 Ch. Rob. 
at p. 205; Tue EXPEDITE VAN ROTERDAM 
(1782), cited in 1 Ch. Rob. at p. 206; Tae 
BELLA GurpiTa (1785), cited in 1 Ch. Rob. 
at p. 207; THe KENIGHEID (1795), cited in 
1 Ch. Rob. at p. 210; Tse Fortuna (1795), 
cited in 1 Ch. Rob. at p. 212; THe FREEDEN 
(1795), cited in 1 Ch. Rob. at p. 213; Tue 
WILLIAM (1795), cited in 1 Ch. Rob. at p. 214. 


———.]— See, also, Nos. 369-371, ante. 


424, Add. Annotations :—Refd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262. Mentd. Central 
India Mining Co. v. Soc. Coloniale Anversoise, 
{1920} 1 K. B. 753. 


425. Add. Annotation :—Refd. 
Pedlar, (1921} 2 A. C. 262. 


Johnstone v. 


Part V.—Acquisition 


513. Add. Annotations :—Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 848; Johnstone v. 
Pedlar, [1921] 2 A. C. 262; The Tervaete 
(1922), 128 L. T. 176. 

520. Add. Citation :-—26 Cox, C. C. 211, D. C. 
Add. Annotation :—Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 

-|—A natural-born German sub- 

ject left Germany in 1878 & went to Australia, 

where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 

powers of the Naturalisation Act, 1903, a 

certificate of naturalisation by which he 

became entitled to all political & other rights, 
owers, & privileges to which a natural-born 
ritish subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
uired by Aliens Restriction (Consolidated) 
rder, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 


PART IV. SECT. 5, SUB-SECT. 1. 

4201. Necessity for licence—How 
given— Approval of contract by officer 
entrusted to grant licence.}——~Held: the 
fact that a contract had been approved 
by the officer who was de facto entrusted 
by the Crown with the exercise of the 
prerogative to grant licences to trade 
with the enemy was an answer to 
prosecutions for trading with the 
enemy.—DONOHOE v. SCHROEDER ghild o 
(1916), 22 C. L. R. 362.—AUS. 


PART V. SECT. 3. 
naturalised by subsequent marriagete 
Tig sequent marriage. 
Sect. 10 (5) of tha above Act hoes not 


520a. 








@ widow, 


— JERGE 
Cc. L. R. 


ma 


1870 (c, 14) 


apply to an infant whose mother b 

her subsequent marriage to a natural- 
ised British subject has herself become 
& British subject but has not, while 
obtained a 
naturalisation in the United Kingdom. 
R ww. PEARCE 
526.—AUS. 


st. Commonwealth 
Acts, 1903-1917, 8. 10—Hffect—Step- 
f nm naturalised under Natur- 
alisation Act, 1870 (c. 14).}—The above 
sect. does not apply to a child whose 
mother has married a man who was 
naturalised under Naturalisation Act, 


4).—JERGER 0. 
(1920), 27 O. L. R. 526.—AUS. 


ENcuisH AND Empire Digest SuPPLEMENT. 


429. Add. Annotation :—As to (1) & (2) Refd. 
Casdagli v. Casdagli, [1919] A. C. 145. 

440a. -———.J]—La Fiora (1805), 6 Oh. Rob. 1; 
1 Eng. Pr. Cas. 515; 165 E. R. 828. 

The 


445. Add. Annotation:—As to (1) Refd. 
Rannveig, [1922] 1 A. C. 97. 

449. Add. Annotation :—Mentd. Produce Brokers 
Co. v. Weis (1918), 87 L. J. K. B. 472. 

451. Add. Annotation :—Generaily, Mentd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179, 

452. Add. Annotation :—Mentd. Williams v. Baltic 
ae Assocn. of London, (1924] 2 K. B. 

82. . 

460. Add. Annotations :—Refd. Oasdagli v. Cas- 
dagli, [1919] A. C. 145. Mentd. Rodriguez 
v. Speyer, [1919] A. C. 59. 

-]—Where a licence is granted for 

a voyage to a hostile country, to continue in 

force till a given day, if the voyage is bond 

fide begun before that day, it continues to 

be protected by the licence, though delayed 

beyond the day by stress of weather or other 

accident over which the assured have no 

control. — GRONING v, CROCKETT (1811), 3 

Camp. 83; 170 EK. R. 1313, N. P. 


493a. 








of British Nationality. 


that he was no alien in England, but a liege 
subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions :—Held: neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pitf. was at least to this extent to be regarded 
as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation.——-MARKWALD wv. A.-G., 
(1920) 1 Ch. 348; 89 L. J. Ch. 225; 122 
L. T. 603; 36 T. L. R. 197; 64 Sol. Jo. 239, 
OC. A. 


Annotation ——Mentd. Russian Commercial & Industrial 
"Bank v. British Bank for Foreign Trade, [1921] 2 A. C. 
438. 


sa. Naturalisation Act, R. S. O. 
1906 (c. 77)—Stalus of naturalised 
persons.}—An alien naturalised in 
Canada under the above Act acquires 
the status of a British subject.—Re 
SOLVANG, [1918] 3 W. W. R. 8786; 
43 D. L. R. 549.—CAN, 


vi. Naturalisation Acta—Fiiness of 
applicant——Previous conviciion.}—The 
fact that appct. had several years 
before hepa a sentence of 
imprisonment default of paying a 
fine for supplying intoxicat liquor 
to an Indian is not a bar to his claim 
for naturalisation under the above 
Acts.—Re BRESNIK (1920), 58 D. L. R. 
233; $4 Can. Crim. Cas, 167.—CAN, 


certificate of 


(1920), 27 


Naturalisation 


PEARCE 
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Vol. I1.—Aliens. Cases 526—541. 


Part VIl—Loss of British Nationality. 


526. Add. Annotations :—Mentd. 
A.-G., [1920] 1 Ch. 848; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; The Tervaete (1922), 


128 L. T. 176. 


5838. Add. Annotations :—Consd. 
A.-G., [1922] 1 Oh. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 523; 


Markwald v. 


Fasbender vt. 


Fas- 


587. Add. Citations :—16 L. G. R. 764; 26 Cox, 
C. O. 244, D. O. 


588. Add. Annotations :—Consd. 
A.-G., [1922] 1 Ch. 232. 
lain’s Settlement, [1921] 2 Ch. 533; 
bender v. A.-G., Kramer v. A.-G., 
Ch. 850; Kramer v. A.-G., [1923] A. C. 528. 


Fasbender v. 
Refd. Re Chamber- 
Fas- 
[1922] 2 


bender v. A.-G., Kramer v. A.-G., [1922] 2 538a, ——~ British woman marrying alien—lIn time 
of war.|—FASBENDER v. A.-G., KRAMER v. 


Ch. 850. 


536. Add. Citation :—26 Cox, C. C. 177, D. C. 


A.-G., 


o. 49d, ante. 


Part Vill—Immigration and Expulsion of*Atiens. 


540. Add. Annotation :—Refd. Johnstone v. Pedlar, 541. Add. Annotation :—Refd. Johnstone v. Pedlar, 
f1921)2 A. C. 262. 


[1921] 2 A. O. 262. 


PART VI. 


sb. Revocution—W hether reasons necd 
be stated.}—-A revocation of a cer- 
tificate of naturalisation need not state 
the reasons of the Governor-General.— 
MEYER v. POYNTON (1920), 27 C. L. R. 
436.—AUS. 


BC. Effect of Treaty of Peace 
with Germany.J—Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tificate of naturalisation of a natural- 
born German_ subject.—MEYER_ vw. 
Pe a (1920), 27 G L. R. 436.— 





sd. Declaration of intention to be- 
come cttizen of foreign State.}—By 
going to the United States & thore 
making a declaration of intention to 
become a citizen of that country, a 
erson of German birth naturalised 
n Canada does not ccase to be a 
British citizen.—NEWMAN (or NEU- 
MAN) v. BRADSHAW, [1917] 1 W. W. hk. 
1223; 23 B.C. R. 492.—CAN. 


534i. British Nationality & Status 
of Aliens Act, 1914 (ce. 17)—Declara- 
tion of alienage—Effect on liability 
under Military Service Acts.J—-A 
natural-born British subject who is 
also an Amorican subject, & has beeu 
duly called up under Military Service 
Act, 1916, ss. 3, 11, is not relieved 
from his obligation to serve by a 
declaration of alienago under British 
Nationality & Status of Aliens Act, 


1914 (c. 17).—Re HORNE, [1919} 
N. Z. L. R. 190.—-N.Z. 
PART VHI 
540 ix. Son of domiciled China- 





man.|—The domicil gained by a China- 
man in Canada was held not avail- 
able for the bencfit of his son, twelve 
pears of age, who had lived his life- 
ime in China, so as to give the son 
Canadian domicil._—Re Wona Sury 
Mona, [1921] 3 W. W. It. 122.—CAN. 


540 x. Son of naturalised Rus- 
sian.)—A. Iussian, an insane person, 
was held for deportation under Im- 
migration Act (Consolidation), s. 3. 
His release was applied for on the 
ground that his father had been 
resident in Canada for a number of 
years & had been naturalised there, 
& that the domicil of the father 
applied to the son:—Iield; the son 
had no domici]l in Canada & was 
expressly prohibited from landing 
under the Immigration Act.—Re 
LIPSsTein, [1923] 2 D. L. R. 10553 56 
N. Ss. h. (G. & Tt.) 292.—CAN. 


6 (p. 193) i, ——— ~~. A deporta- 
n order made by an immigration 
officer, when there is no Board of 


J.B. 





Inquiry in the vicinity of the port of 
entry, must show on the face of it 
that there was no such Board there.— 
R. wv. BANNSTEAD, x p. HIANSON, 
Ex p. MOuvuerR (1920), 65 DL. R 
287.—CAN. 

sf. Immigration Act, 1901-1920— 
Prohibited immigrant—Onus of proof-— 
Kiwvidence of prosecidtion incomplete. }-— 
Where, on @ prosecution under scct. 5 
(2) of the above Act, the prosecution 
proves some only of the rolevant facts 
& docs not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft. is an imm t & has 
entered the Commonwealth within 
three years before failing to pass the 
dictation test is, under sect. 5 (3), to 
be deemed to be proved in the absence 
of proof to the contrary by the per- 
sonal evidence of deft.—GABRIEL v. 
Ani MOOK (3924), 34 C. L. BR. 5913 31 
Argus L. R. 84.—AUS. 


sj. Person born in Aus 
tralia returning from abroad.)}—Where 
@ person born in Australia has left the 
Commonwealth, the question whother, 
when he attenpts to re-enter the 
Commonwealth, he is an im 
within the above Act depends on 
whether he is as a fact coming back 
to Australia as to his home.—-DONONOE 
v. Wong Sav (1925), 36 C. L. R. 404.— 
AUS, 

e (p. 194) i. ** Landing "— 
What is.}—‘ Landing ” is the original 
act of landing & not the return of a 
certificated Chinese resident of Canada 
from a short visit to an adjacent city 
in the United States.—R. v. FONG 
Soon, [1919] 1 W. W. R. 486; 45 
D. I. R, 78; 31 Can. Crim. Cas. 138.— 


sl.———- Wheiher repugnant _ to 
Immigration Act, 1910 (c. 27).J—Tho 
powers & mode of procedure of the 
Board of Inquiry as to deportation 
under the latter Act are repugnant to 
the formcr Act, & do not apply.— 
Re IMMIGRATION ACT, RK. v. JEN JANG 
How, [1919] 3 W. W. BR. 271; 47 

Dd. L. R. 538.—CAN. 
18 of the 


sm. .]}—Sect. 
former Act is not repugnant to s. 3 
of the latter Act.—Re JUNG YIN, [1921] 
3 W. W. R. 194.—CAN. 

sn. Chinese Immigration Act, 1923 
NS 38) — Deportation order —-Appeal 
rom—Person not Canad 




















f jan citizen or 
having no Canadian domicil.])—Held: 
the ct. had no jurisdiction to interfere. 
—Re Yru Foo, [1925] 2 D. L. R. 1131; 
44 Can. Crim. Cas. 17; 56 O. L. R. 
669.—CAN. 

sp. S.P. Re YOUNG SUF HING (19286), 
87 B. C. R. 227; [1926] 2 W. W. R. 
374.—CAN. 

113 











sq. .]—Certiorart in 
general lies with respect. to an order for 
deportation made under sect. 26 of the 
above Act; & sect. 38 is no bar to its 
application to such orders when made 
without or in excess of jurisdiction or 
in violation of the essentials of justice. 
—Re Low Hona Hina, [1926] 3 
Dp. L. R. 692; [1926] 2 W. W. R. 597; 
46 Can. Crim. Cas. 65; 37 B. C. R. 
295.—CAN., 

_ sre Alien allowed to land pending 
inquiry—Omission to obtain deposit as 
security.J—Held: not equivalent to 
an assent to the alien being landed.— 
R.v. LEE CHow Yuna, [1927] 1 
W. W. R. 527: €7 Can. Crim. Cas. 
203; 38 b. C. lt. 241.—CAN. 

a (p. 195) i. Detention for return 
to cuuntry not specified in order— After 
admittance refused by country specified 
in order.J—An order had been made 
under the above Act for deportation 
of a native of India to the United 
States. On the refusal of the United 
States immigration officials to allow 
him to enter he was held for deporta- 
tion to India :—JZeld ; he was illegally 
detained & was entitled to his discharge. 
—Re Santa Sinan, [1924] 3 D. L. RK. 
1088; 3 W. W. R. 164; 34 B.C. R. 
190.—CAN. 


195) ii. 








4 { Attempting to land 
forbidden person.J—h. v. PALANGIO 
(1912), 22 O. W. R. 540; 3 O. WL. N. 
1440; 4D. L. R. 611.—CAN. 

at. Whether repugnant to 
Chinese Immigration Act, R. S. C., 
1906 (c. 95).j—Re IMMIGRATION ACT, 
R. v. JEN Jane How, (1919) 3 W. W. R. 
271.—CAN. 

Sv. Proceedings under — Not 
criminal proceedings.J—R. v. ALAMA- 
ZOFKF, {1919] 3 W. W. R. 281; 47 
D. L. R. 533.—CAN. 

sw. aah aaa —,J— €c IMMI- 
GRATION AcT & WONG SHEE (1922), 
66 D. L. R. 4853; 37 Can. Crim. Cas. 
371; [1922] 2 W. W. R. 156.—CAN. 
Fook WING, Re IMMIGRATION ACT, 














[1923] 4 D. L. R. 1034; 3 W. W. R. 
819.—CAN. 
t(p. 195) i. Person not 











Canadian citizen or having Canadian 
domicil.}~The ct. cannot interfere 
with what is done is by the Immigra- 
tion officers looking to the deportation 
of aliens who have not acquired 
Canadian domicil.—Re GOTTRSMAN 
as 29 Can. Crim. Cas. 439; 41 

.L. BR. 547; 18 O. W. N. 344.—CAN. 


t(p. 195) ii. —— ———- ——- ——. ]—- 
Motion for release from custody of one 
held for deportation under an order of 
a Board of Inquiry, was dismissed for 
want of jurisdiction in the ct. under 


8 


Cases 548a—643b, HEINGLISH AND Emprmer Diaust SUPPLEMENT. 

548a. -.]—In making a recom- SHAFFNER (1920), 14 Or. App. Rep. 181, 
mendation for expulsion part of a sentence C. O. A. 
regard must be had to the period of the Dbo—— ee S.J] —R. ov. GILBERT 
alien’s residence in this country.—R. v. (1921), 16 Or. App. Rep. 34, C. O. A. 


a. 23 of the above Act. Appct. The 
not shown that ho was a Canadia 
citizen or had Canadian domicil.— 
R. v. SCHOPPELRE!I, [1919] 3 W. W. R. 
322.—CAN. 
t(p. 195) iii. --— 
The ct. has no power to interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered to be deported be a Canadian 
oar or have Canadian domicil.-~ 
Rte IMMIGRATION AcT & WonG SHEE 
1922), 66 D. L. R. at ; 37 Can. Crim. 
as. 3871; [1922] 2 W. W. R. 156; 
peoed- 59 D. L. a 626 ; a6 Can. Crim. 
t (p. 195)iv. -. }+—Habeas 
corpus will lie in respect of a eeparte- 
tion order made by an immigration 
officer whose jurisdiction so to act in the 
Stead of a Board of Inquiry is not shown 
on the face of the order, although an 
appeal by appct. to the Minister of 
fi e Interior under s. 19 of the above 
Act has pen unsuccessful.—R. oe. 
BaNNSTEAD, Kx P: hae eae EE Dp. 
AR (1920), 55 D. R. 287.— 


t (p. 195) v If it 
be tp ed that the Board of Inquiry 
has not acted judicially, but meroy 
on instructions from Ottaw 
ordering the deportation of a Ching: 
man, the ct. would be bound to grant 
an application for a writ of habeas 
a —He UNG YIN, [1921) 3 

W. W. R. 194.—CAN. 

tp. 195) vi. -.}-——Anap: 
peal lies in habeas corpus sproceea tae: 
where a person is detained under the 
above Act.—Re ImMiGRaTION Act & 
ene SHEE (1922), 66 D. L. R. 485; 

Can. Crim. Cas. 371; {1922} 3 
xe W. R. 156.—CAN e 

t(p. -195) vii. ~.-—An ap: 
peal lies to the Ct. of Appeal fron: an 
order made in Aabeas corpus corpus proceedings 
releasing a person detained under the 
above Act.—Re PonGe Fook rentals sing 




















IMMIGRATION Act, [1923] 4 
1034; 3 W. W. R. 819.—CAN. 


v(p. 195) i. Chinese 
immigran.J—Under 8s. 23 of the above 
Act the ct. is prevented froin interfering 
with the decision of a Board of Inquiry 
concerning the admission of a China- 
man to Canada.—He Wone Sit Kir, 
nae 3 W. W. R. 116.—CAN. 

- 195) fi. 
The \ ecision of a Board of Inquiry as 
to the admission of a Chinaman is not 
subject to review by the ct.—He 
Wone ee Mong, [1921] 3 W. W. R. 
8a. Stree ation Amendment Act, 
1919 fe. 35 -—-Not retrospective, }— 
Re IMMIGRATION AcT & BANTA SINGH, 
[1920] 2 W. ye R. 999.-—CAN. 


sb. pointment of immigra- 
tion iit ae uplciency.}— }~—The_ signa- 
ture of the Acting Deputy Minister 
of Immigration & Colonisation {is 
sufficient. — Re Parpas, [1921] 1 
W. W. RR. 949.— CAN. 

sc. Deportation order~— Form 
of order. }—_Where an order only stated 

P. C. 23 ” as the reason for deporta- 
tion :—Held: such sae oe ae 
defective.—-R. v. LAN e; 
OFFMAN (1921), 62 D. a ae R. none ‘ 
Can. Crim. Cas. 295; 48 N. B. R. 448 
—OAN. 


sd. Amenmiment of 
order.j—An order of deportation, 
insufficient in form sas not showing 
jurisdiction, may be amended by the 
imm tion officer.—-Re Parpas, [1921] 
1 W. Rt. 949.—-CAN. 

se. Opium dé: Narcotic Drugs Acts 
oceans wee ee criminal 
ceedings. }-~Re LOO LEN (No. 1), [192 

















tee 

















1D. L. R. 909; 1 W. W. RR. 733; 41 
Can. Crim. Cas. 886; 83 B. C. R. 
pe eth 





Conviction under-—No 
jean against deportation—Power to 
make subsequent order.}——-There is no 
ower to make an order except at the 
ime of conviction.—Re Jon woe 
(1923), 58 O. L. R. 498; 24 O. W. N. 
39.—-CAN. 











sh. an, Jo AN 
order ainst de A pha pes made sub- 
reityewe 7 in val v. LEE wen 
883; ; 3 W. W. BR. 


[1924} 4 L. zn 

ae 4) i 

Necessity for 
opdes: }—-Since under Opium & N a eectie 
Drug Act, 1923, s. 35, deportation 
follows automatically fo the case of the 
conviction of an alien under sect. 4 (d), 
t is not necessary for a formal order 
for rors to be made in such a 
case.— Woo Foxe Toy (B.C.), 
{1926} 8 Ww. “W. R. 703.—CA N. 
Validity of warrant. 

The omission of the ures ‘* 192 
from the citation of the Act does ook 

invalidate the warrant.—R. v. GAN, 
[1925] 3 W. W. R. 783.—CAN. 

sl, Subs detention 
for deportation— Validity. }—- Accused 
was convictcd under s. 5a (2) of the 
1911 Act & fined with imprisonment 
in default of payment. The fine was 
not paid, & on the termination of 
the imprisonment prisoner was held 
for deportation under s. 10b :—Held: 
the purpose of s. 10b was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission . ed a the aera ee offences 
crested —R, How, [1923] 
Dd. 1. Reivor 66N. ‘s. R. (GQ. & R.) 

















sm. — mals agar 
for release.}—Where an alien has bee 
convicted under s. 5a 7) of the 1911 
Act & upon termination of the im- 
prisonment imposed is detained for 
deportation under s. 10b, he is not 
entitled to release on cor on 
the ground of having Canadian domicil 
veo Immigration Act, 8. 43.— 
R. v. Caana Sona, [1924] "1D. L. RB. 
1161: 1 W. W. R. 778; 42 Can. 
Crim. Cas. 8 8; 383 B. C. R. 176.—CAN. 


warrant of deportation regular on its 
face having issued after prisoner had 
served his sentence on conviction under 
the 1911 Act, the ou on abn application 
in habeas corpus proceedings, can only 
inquire into the erith of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful imposl- 
tion of hard labour by the sentence & 
conviction.—R. v. Caow TonG (1924), 
34 B.C. R. 12.—CAN. 

.}+—Where 


prisoner has been convicted of an 
infraction of the 1923 Act & is held for 
deportation, the mere fact that the 
watrant committing him for deporta- 
tion, although stating him to be an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, is not a ground 
for granting a writ of habeas corpus.— 
R. v. GEE Dew (No. 3), (1924) 3D. L. R. 
186; 2 W. W. R. 793; 42 Can. Crim, 
Cas. 213; 33 B.C. R. 548, ~CAN. 


sp. -——— eee. J — Held: 
habeas corpus proceedings were pro- 
ceedings “ arising out of a criminal 
charge,’’ & within the exception to the 
jurisdiction of the Supreme Ct. of 
Canada under Supreme Ct. raat R, 8. C., 
ee 8. 36.—JUNGO LEE »v. R., [1927] 

1D. L. R. 721; 46 Can. Crim. Cas, 329 ; 
(192618. C. R.652—CAN. 


Accused was convicted under 8, $a (2) 


114 


of the 1911 Act, & condemned to eg @ 
fine, & in default of pa 
imprisonment. Upon te Bian ot 
the tmprisonment he was kept in 
custoey o Bal agdosope under 8. 108. 
A writ of a a ay ie was granted & 
econ’ pe ei to discharged from 

ustody. On a ee the order was 
sic ed.-—— SHIN HONG, 
Re SING Ym ote, (1923) 4 D. L. R. 
844; 39 Can. im. Cas. 401; 382 
B. O. R. 176; [1928] 1 W. W. R. 
1365.—CAN. 

DS a iincitensenen't tana 
Where an alien on the termination 
of his imprisonment, imposed on con- 
viction under the 1911 Act, is detained 

Sodus ere ee & he applies for 
t is refused release, 

oo aD} eal teat from inn refusal lies to the 
A pbea. oe ah oon (No. 1), 





(vo2d) i R. 733: 
1 Can. Gru Cas “ete 33 B. G. R. 448. 
st. : —— —— Palidiiy of. war- 

rant of d }—The omission of 


eportation. 
the figures “‘ 1923 " from the citation 
of the Act does not invalidate the ers 
rent.—R. v. JUNGO LEE pee) 
Can. Crim. Cas. 92; 37 B eg 
{1926] 2 W. W. RB. ise Ban. 
aw. Chinese Exclusion Act, 1904 
Son 37) (cape Bp gid pushrod after con- 
viction——K f exemption certificate.) 
—Applts., wee or Chinamen & holders 
of exemption certificates under the 
above Act, having each been convicted 
at least twice for offences against 
the gambling laws, but none of them 
having served two terms of imprison- 
ment :—Held: not to be exempted 
under as. 2 (e) of the Act from s. 34, 
& liable under the terras of the latter 
sect. to be doported.—AH YET ¥. 
UNION Gov cRNMENT, {1921] App. D. 
97 ——8. AF. 
sx. Act 22 of 1913-—— Prohibited 
immigrant—Astatic—Holding qualifi- 
cations for residence.J--The entry of 
applt., an Asiatic, into Nata] was not 
dlosavarod until Apr. 1916, when he 
was arrested as a prohibited immi- 
grant under s. 4 (1) (a) of the above 
Act :—~Held: he had obtained no title 
to reside in the Union until he had 
successfully prosented himself as an 
t no matter how well quali- 
fied he might be to obtain a title to 
reside in the Union.—Desali v. IMMI- 
GRANTS’ APPEAL Boarp (1916), 37 
N. L. Ri. 277.—S. AF. 
sy. Indian returning 
after temporary residence in India— 
Domicil certificate not utred before 
departure to India.J—Applt., a resident 
in Natal from 1897, in “gil went to 
India with the object of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for India he 
epee se to the authorities for a cer- 
cate of domicil, but that certificate 
was illegally refused, Applt.’s visit 
to India was extcnded to a period of 
four yoars, & he returned to Natal in 
Apr. 1915 :—Held: Seppe. ’s visit to 
India was for a special or temporary 
purpose ; the home in Natal continued 
to be his place of permanent abode, & 
he was domiciled in Natal Mae a. 30 
of the above Act.—EAJES IMMI- 
Lari Se ey BoakRD (1916), 37 


N.L ; 

“ Se eaeeeeeilamectnen Domicil cer- 
tificate palate ee departure to 
India| —Im Indian, 
came to Nata} in eos Daphne He aone 
tinued to reside. In iboo he obtained 
a certificate of domicil. In 1902 
immigrant went back to India. 
roeetoyd he returned to Natal but was 

used admission as be a prohibited 


immigrant t under the above Act i-~— 
the certificate conferred upon 











544. Add. Annotations :--As to (2) Folld. R. v. 
Shaffner (1920), 14 Cr. App. Rep. 181; R. v. 
Rogoff (1924), 18 Cr. App. Rep. 1. 


5444. ——~ a Family domiciled in 
England.]—R. v. Rocors (1924), 18 Cr. 
App. Rep. 1, 0. 0. A. 


547. Add. Annotation :—Folld. R. ». 
(1921), 16 Cr. App. Rep. 34. 


548a, ——- -_—- ——— Unnecessary aggravation 
of sentence involved.}—R. v. Irvine (1920), 
15 Cr. App. Rep. 61, C. C. A. 


551. Add. Annotations :—Refd. Brightman v. Tate 
(1919), 35 T. L. R. 209; R. v. Brixton 
Prison, Ex p. Bloom (1920), 90 L. J. K. B. 
574; KR. v. Home Secretary, Hx p. Bressler 
(1924), 181 L. T. 386. 

551a. ———- ———- ———.]—Aliens Order, 1919, art. 
12, par. 1, which empowers the Secretary 
of State ‘‘ if he deems it to be conducive to 
the public good’’ to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard.—R. v. LEMAN 
STREET POLICE STATION INSPECTOR, Ez p. 
VENICOFF, R. v. SECRETARY OF STATE FOR 
Home AFfFrairs, £2 e. VENICOFF, [1920] 8 
K. B. 72; 89 L. J. K. B. 1200; 23 L. T. 
573; 84 J. P. 222; 36 T. L. R. 677, D.C. 


Annotation :—Reld. R. v. Home Secretary, Ex p. 
(1924), 131 L. T. 386, Ty, &z p. Bressler 








Gilbert 


553b. — 


Vol. IL—Aliens. Cases 544—553c. 


L. T. 886. Refd. Brightman v. Tate (1919), 
35 T. L. R. 209. 


553a. ——— Aliens Restriction (Smendinen) Act, 


1919 (c. 92)—Power of expulsion in time of 
peace,|—Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus :—Held: the order of the Secretary 
of State was not ulira vires, but was within 
the powers conferred upog t 1 by the above 
Acts, & Aliens Order, day, art. 12.—R. v. 
Brixton PRISON (GOVERNOR), Ex p. BLoom 
(1920), 90 L. J. K. B. 574; 124 L. T. 375; 85 
cf G 87; 19 L. G. R. 62; 26 Cox, O. C. 687, 
—— ——.|—The Order in Council 
made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 28, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).—R. va 
BRIXTON PRISON (GOVERNOR), Ea p. SUGAR- 
MAN (1922), 127 L. T. 27; 86 J. P. 75; 38 
T. L. R. 325 ; 27 Cox, C. C. 208, D. C. 








558. Add. Annotations :—As to (1) Consd. R. v. 5&58¢, —— —— 
Home Secretary, Hx p. Bressler (1924), 131 


him rights, which were not restricted 
by the above Act, & there was no 
intention on the part of immigrant to 
abandon his domicil in Natal.—/Jee 
RONGASAMY CH8TTY (1917), 38 N. L. R. 
42.—8. AF. 

sb. -—— Domicil cer- 
t ¢ acquired by deceased parent. }— 

- the possessor of a certiticate of 
domicil under the above Act, brought 
hie wife & son, N., to Natal from India 
in 1911, In 1914 they returned to 
India & Iived there till after K.’s 
death in Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal in 1920 :—Held: N. had 
no such right under s, 6(g) of the 
above Act, as be had no father domi- 
ciled in Natal.—NatTHoo v. Llwomi- 
GRANTS’ APPEAL Boarp (1921), 42 
N. L. R. 30.—S. AF. 

sc. ——_- -—— Second wife of 
Mohammedan.j——Where a Mohamme- 
dan’s daughter & her mother have re- 
turned to India & both are residing there, 
another wife of such Mohammedan its 
not a prohibited immigrant.—MaRiaAM 
& MAHOMED v. IMMIGRANTS’ APPEAL 
Boarp (1918), 39 N. L. R. 382.—8. AF. 


sd, ——— -——~ Sons of domiciled 
parents-—Resident in another province.) 
~—M. & Y., Aslatics, & the minor sons 
of parents resident ip the Transvaal, 
but formerly resident in Natal, & 
holding certificates of domicil under 
the above Act, were declared pro- 
hibited tm nots in Natal, neither 
M. or Y. having ever been resident in 
Natal save for temporary purposes 
during which periods their parents 
remained io the Transvaal.—-MAHOMED 
©. PRINCIPAL IMMIGRATION OFFILOER 
(1921), 42 N. L. R. 337,—S. AF. 
sf. ———- Deportation under—Con- 
vicition obtained without Union.}-—A 
on not born in the Union of South 
cw who is convicted of an offence un- 
dor g. 4 (1) (b) of the above Act is liable 








to be d3ported under s. 22, whether the 
conviction took place within or 
without the Union.—-CoLLIncwoop 
v. UNION GOVERNMENT, [1917] App. D. 
550.—S. AF. 

_ 88. -—— Boarding ship before 
examination of immigrants completed. |— 
Where a person was convic of beiu 

on board a ame before the genera 
examination of immigrants had been 
completed, & stated in defence that 
notice to the master of tbe ship had 
bean given :—Ilzeld: he was rightly 
N. L. R. 147.—S. AF 


sk. Decision of tmmigration 
authority—Jurisdiction of court to 
interfere.|}—The ct. may interfere 
where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently..— UNION 
GOVERNMENT 0. Fakir, [1923] App. D. 
466.—S. AF. 
al. ——— ——,]— Se 
Asiatic, had been declared by the 
immigration officer of Natal to be a 
rohibited immigrant. On _ applica- 
don to the ct. for an order restraining 
his deportation :—Held: as the im- 
ation officer had not acted out- 
side his jurisdiction or mala fide, the 
ct. had no jurisdiction to wake the 
order prayed.—NARAINSAMY ‘wv. PRIN- 
Seah ETo., [1923] App. D. 673.— 


sm. Indian Immigration Act, 1891 
(Natal)—Liabilily of employers for 
medical attendance on Indian immt- 
grants.]— Employers were held liable 
under the above Act for medica) 
attendance on Indian immigrants 
who, after being free, had not re- 
indentured, themselves & for their 
descendants. --~ INDIAN IMMIGRATION 
Trust Board or NaTAL v. GOVIND- 
SaMy (1920), 37 T: Ll. R. 128.—S. AF. 


6881. Aliens Restriction Order, 1916 
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Form of order by Secretary 


‘of State.]—The making of an order for the 


— Power of expulsion in war time— 
Vahauy of Oraer—Power to specrsfy 
destination, J-—Hela : Ph a 25 uf tne 
above Order war within the authority 
conferred by War Precantions Act, 
1914-1916, 8. 6; it conferred a dis- 
cretion upon the Minister to make an 
order for the deportation of any par- 
ticular alien, & authorised his subse- 
quent arrest & detention & the pacts 
him on board a ship chosen by the 
Minister, & his detention there whilst 
the ship was in the territoria!s limits of 
the Commonwealth; & sucn an order 
was not rendered invalid by tne tact 
that the Minister made it for the 
parrot of carrying out an agreement 
y which the Commonwea'th Govt. 
was under an obligation to the country 
of which the particular alicn was 4 
subject to aasist as far as possible in 
enforcing the return to that country 
of persons liable to military service 
there.—FERRANDO v. PEARCE (1918), 
25 Cc. L. R. 241.—-A US, 


sn. Phgeted oy 
munication of deportation order to alien.) 
—Par, 23 of the above Order does not 
require communication to the alien 
of a deportation order made under it 
by the Minister of Defence.—MEYER 








vw POYNTON (1920), 27 C. L. R. 436.— 
AUS 


sO. Form of deportation 
order.J——Such order need not be in 
any particular form.—JERGER _ v. 
PEARCE (1920), 28 C. L. R. 588.—AUS. 

sw. Aliens Restriction Order, 1916 
—Pawer of luton in war time— 
Subject of allied State liable for militia 
service.}—The Minister having ordere 
the a ll of an Italian subject 
for military service, the ct. retused 
an application for a rule mist for 
kabeas a dere the matter being in 
the Minister’s discretion under the 
above Order.—Ezx p. MaGai (1918), 18 
8. R. N. 8. W. 150.—AUS., 








Cases 558c—558h. ENGLISH AND Empire Digest SUPPLEMENT. 


deportation of an alien under Aliens’ Order, 
1920, art. 12 (@), lies within the discretion of 
the Home Secretary. It igs desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order.—R. v. HoME SECRETARY, 


553d. 


Ex p. BRESSLER (1924), 181 L. T. 386; 88 
J. P. 89; 68 Sol. Jo. 646; 22 L. G. BR. 460; 
27 Cox, C. 0. 655, C. A. 

——— Recommendation for deportation 
—Right of appeal.|—R. v. GRAHAM CAMP- 
Bert Exp. AHMED Hamip Moussa, No. 558h, 
post. 





Part IX.—Registration, Internment, and other Restrictions. 


557. Add. Citation :—(1917), 26 Cox, C. C. 16, D.C. 

558a. Aliens Order, 1920.]—(1) 
The word “keeper’’ in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitute ‘‘ premises ’’ within the above 
Order of 1920, art. 6, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on.—RODDA v. 
GODFREY (1926), 95 L. J. K. B. 704; 90 
J.P. 111; 42 T. L. R. 473; 24 L. G. R. 
311; 28 Cox, C. C. 209, D. C. 

558b. -|—The fact that 
the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premiscs is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality. 
v. JONES, [1928] 2 K. B. 227; 97 L. J. K. B. 
606; 139 L. T. 167; 92J.P.78; 44T. L. R. 
511; 26 L. G. R. 318, D.C. 


558c. Aliens Restriction (Amendment) Act, 
1919 (c. 92)—Restrictions as to change of 
name—Carrying on business under pre-war 
name.!|—Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under gistration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information :—Held ; the justices were right, 
as resp. had committed no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carry it on under that name.—-BRUNNING 
v. KoLuross, [1923] 1 K. B. 311; 92 











L. J. K. B. 323; 128 L. T. 600; 87 J. P.! 


558d. 


558e. 


558f. ——- ——— 
558g oa 
558h. pee ie as ee 


41; 89 T. L. R. 129; 67 Sol. Jo. 278 21 
L. G. R. 108; 27 Cox, O. OC. 383, D. C. 
Addition of ‘* & Co.’’"]—An 
alien uses a name ‘“ other than that by which 
he was ordinarily known ”’ on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words ‘‘ & Co.’’— 
EVANS Vv. PIAUNEAU, [1927] 2 K. B. 3743; 96 
L. J. K. B. 734; 187 L. T. 482; 915. P. 97; 
43 T. L. R. 624; 25 L. G. R. 321; 28 Cox, 
C. C. 410, D. C. 

Prosecution under—Whether 
offences triable on indictment.J—(1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & tho 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed.—R. v. KAKELO, 
{1923} 2 K. B. 793; 92 L. J. K. B. 997; 129 
L. T. 477; 87 J. P. 184; 39 T. L. f. 671; 
68 Sol. Jo. 41; 27 Cox, ©. C. 454; 17 Cr. 
App. Rep. 150, C. C. A. 

Proof of Order.]-——R. v. 
KAKELO, No. 558e, anile. 

—— Proof of alienage.|—R. v. 
KAKELO, No. 558e, ante. 

Appeal —Effect of ambiguous 
sip ie oa was chargéd under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
an Egyptian?’ to which he answered 
‘* Yes.”’ He was then asked ‘‘ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going?” to which he 























. answered ‘‘ No.’’ Thereupon the magistrate 


entered a plea of guilty & sentenced appct. 


was convicted for neglect to register as could not succeed.—R. v. rae as oe 


; PART IX, anenemy alien. Therewasnoevidence (1919), 44 0. L. R. 224; 150 W. 
sx. Ttegistration--No oof of no_ that deft. had no permanent place of 190.-——CAN. 
permanent place of mr .t~—Deft. residencein Canada :—Held: the charge 
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558i. ee ee 


to imprisonment for one month & recom- 
mended the making of a deportation order 
against him :—Held ; wy de had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), s. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 58), s. 37, &, therefore, 
he had a right of appeal to quarter 
sessions by virtue of those sections.—R. v. 
GRAHAM CAMPBELL, Ex p. AHMED Hamp 
Moussa, [1921] 2 K. B. 473; 90 L. J. K. B. 
818; 125 L. T. 810; 85 J. P. 189; 87 
T. L. R. 611; 19 L. G. R. 461 ; 26 Cox, C. O. 
747,D.0. 


From recommendation 
for deportation.|—R. v. GRAHAM OAMPBELL, 
Ez p. AHMED Hamip Moussa, No. 558h, ante. 





SE 





559. Add. Annotation: — Refd. Ronnfeldt v. 


Phillips (1918), 35 T. L. R. 46. 


560. Add. Annotations :—Consd. Ernest v. Metro- 


olitan Police Comr. (1919), 89 L. J. K. B. 42. 

efd. Brightman v. Tate (1919), 35 T. L. R. 
209; Re De Keyser’s Royal Hotel, De 
Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197; 
Chester v. Bateson, [1920] 1 K. B. 829; 
Fowle v. Monsell (1920), 90 L. J. K. B. 105; 
Gurney v. Houghton (1920), 123 L. T. 706; 
Hudsons’ Bay Co. v. Maclay (1920), 36 
T. L. R. 469; R. v. Leman Street Police 
Station Inspector, Kx p. Venicoff, [1920] 
38 K. B. 72; R.v. Wormwood Scrubbs Prison, 
; [1920] 2 K. B. 805; Shutler v. Rolfe (1920), 
36 T. L. R. 828; R. v. Cannon Row Police 
ee pene, Ea p. Brady (1921), 91 


561. Add. Annotalions :—Refd. R. v. Secretary of 
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State for Home Affairs, Fx p. O’Brien, 
(1923] 2 K. B. 861. Mentd. Re Clifford & 
O’Sullivan, [1921] 2 A. OC. 470; Secretary of 
ae Hs Home Affairs v. O’Brien, [1923] 


561a. ——~ Restrictions as to change of name— 


Validity.|——Appit., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was ulira vires, on_ the 
ground that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8), t deprive him of 
any rights, powers, or piiivileges which were 
not at the same time taken away from all 
British subjects; & that the regulations 
purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so :—Held: reg. 14h was not 
ultra vires because it discriminated between 
naturalised & natural-born British subjects. 

Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty.—ERNEsT v. METROPOLITAN 
PonticE Compr. (1919), 89 L. J. K. B. 42; 
121 L. T. 222; 83 J. P. 182; 35 T. L. R. 
512; 17 L. G. R. 448; 26 Cox, C. C. 458, 


. 


Cases 3-180, 


ANIMALS. 


EnouisH AND Empmer Dicest SUPPLEMENT. 


Part |1-—Property in Animals. 


Add. Annotation :—Refd. 


The Tubantia, 


Add. Annotation :—Mentd. The Fagernes, 


Add. Annotation :—Mentd. Nye v. Niblett 


(1917), 16 L. G. R. 57. 


Add. Annotation :—Refd. The Tubantia, 


Re 


8. Add. Annotation :—-Mentd. Jebara v. Otto- 46. 

man Bank, [1927] 2 K. B. 264. [1924] P. 78. 
84. Add. Annotation :—As to (8) Refd. Granby v. 47, 

Bakewell U. D. C. (1923), 87 J. P. 105. [1926] P. 185. 
483. Add. Annotation :—Refd. Re Powell, Dodd v. 6A. 

Williams, [1921] 1 Ch. 178. 
44, Add. Annotations :—As to (1) Refd. Re 

Powell, Dodd v. Williams, [1921] 1 Ch. 178. 78. ie og 

‘Ae to (2) Consd. Re Powell, Dodd v. Williams, (1924) 

[1921] 1 Ch. 178. 90. 


45 Add. Annotations :—Refd. 
Pratt v. 
[1919] 1 K. B. 244. 


[1924] P. 78. Mentd. 


Medical Assocn., 


The Tubantia, 
British 


Add. Annotations :—As to (1) 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
As to (2) Refd. Re Powell, Dodd v. Williams, 


[1921] 1 Ch. 178. 


Consd. 


Part IIl—Rights and Liabilities of Owners of Animals. 


101. Add. Annotation :—Apld. Barnard v. Evans, 


{1925} 2 K. B. 794. 


107. Add. Annotation :—Refd. Stearn v. Prentice, 


[191911 K. B. 394. 


109. Add. Annotation :—Consd. Hines v. Tousley 


(1926), 95 L. J. K. B. 7738. 


118. Add. Annotation :—Generally, Mentd. Hardy 
v. C. L. Ry., [1920] 3 K. B. 459. 


PART II. SECT. 1, SUB-SECT. 1. 

sa. Camel.}—Under the condition 
of affairs which har existed in Western 
Australia for many years, comer are 
to be regarded as longing to the 
class of domestic animals. — Napa 
SHAH 1. SLEEMAN (1917), 19 W. A. L. R. 
119.—AUS. 


PART Il. SECT. 2, SUB-SECT. 1.—A. 


19 fi, —~- ~-—- ——.]—A fox born 
& reared in papi, eacaped & was 
killed ny defts, on a etranger’s land 
a week later :-— Held : the fox was an 
animal fere nature; pltf.’s qualified 
property therein came to an end when 
the anima! escaped & was reduced into 
actual] possession by defts.; there was 
no immediate pursuit, nor was there 
animus revertendt. —CAMPBELL wv. Hep- 
er Rees 39 O. L. R. 528; 37 
D 9.—CAN. 


PART Ul. SECT. 2, SUB-SECT. 2. 
74 il. Animal killed by tres- 
passer.J—When a person kills a wild 
anes on the property of another 
e carcass does not belong to the 
killer but to the proprietor of the pro- 
perty, & the latter, either bimself or 
pe his duly authorised agent, is entitled 
demand &, if refused, seize the 
eel & such persons as help him to 
exercise his right are doing no Bathe, $e 
but as against any other person, the 
killer has a right to retain possession 
of the ‘a is oa o. fo RANTRA 


PART II. SECT. 3. 


As between hushand & a i 
Woes cattle on husband’s farm.}-— 
Where cattle belongin ng to a wife are 
y on her husband's farm, fed from 

eg crops grown thereon & looked after 
by him {n carrying on farming opera- 
tions, not as her agent or manager, 
but as bie own business, & the offspring 
of the original stock are treated in the 
same way & sold from time to time & 





the proceeds invested in other stock, - 


the inereaae of the original animals & 


116. Add. Annotation :—Consd. Barnard v. Evans, 


{1925] 2 K. B. 794. ‘ 


117. Add. Annotation :—Refd. 


Nye v. Niblett 


(1917), 87 L. J. K. B. 590. 


119. Add. Annotation :—Consd. Horton v. Gwynne, 


(1921]2 K. B. 661. 


the animals bought from the 
of the sale cannot be claime y the 
wife.—-MINAKER v. HADDEN, eT) 3 
W. W. R. 774.——CAN. 

so. Brood of tame & domestic animals 
— Belongs to ee a dam. or mother.}— 
CALHOUN v. (Sask.), Sad 4 
a R. 808 ; srr W. 2. 429.— 


rooeeds 


PART III. SECT. 1, SUB-SECT. 1.—B. 


ad. Straying bull tied up during 
night—Releused & driven away nezt 
day—Subsequently found dying }~-Deft, 
tied up over night a bul) which had 
strayed on his premises, to prevent it 
damaging his cows, & released it next 
day & drove it away. In the evening 
it was found castrated near the 
boundary of deft.’s farm & died the 
next day. In an action for damages : 
—Held: deft.’s actions were justified, 
& in the absence of evidence as to 
when or how or by whom the animal 
wan aired: pitf. could not succeed.— 
FicowicwH MALESHCHAK, [1924 
D. L. R. 686; 3W WR , 308.—C N. 


PART III. SECT. 1, SUB-SECT. 1.—E. 


se. Claim against custodian of 
animal—Onus of proof as.to absence of 
negligence.}—The onus {s upon the 
custodian to show that the injury did 
not occur through his act or negligence 
only where it is shown that the inju 
occu when the anima! was or shou! 
have been In his custody or control, or 
that he was under an obligation to 
account for it to the owner.— F1coWiIcH 
v. MALESHCHAK, [1924] 4 D. L. R. 585; 
3 W. W. R. 308.—CAN. 

132 iia. ie alling in well 
— Animal gar plated Hed ge. }—Pltf.’s 
horse while lawfully running at large 
was killed by falling into — open well 
on deft.’s land. Deft., who ew of 
the open well, was residing outeide the 
province, the land be occupied by 
a tenant :—dHeld: deft.’s breach of 
Open Wells Act gave pitt. a right of 

action “on a tort committed within 
the jurisdiction,’’ justifying allowance 
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180. Add. Annotation :—Mentd. Ilford U. D. C. 
v. Beal, [1925] 1 K. B. 671. 


of the issue of a writ for service on 
deft. ex jaria, ROTH OTHEERSON vt KEN- 


NEDY, [1919] 2 W. W. R. 803; 47 
D. L. R. 131; 12 Sask. L. R. 364.— 
CAN. 

132 iib. What is an “‘ open 


well. "*}-— Whether a well is an “* open 
well’ or not is a question of fact to be 
proved at the trial, While it might be 
an ‘open well” if insecurel covered, 
the fact that an animal falls into it 
without any evidence of how it 
occurred does not prove it such, ROE 
docs the fact that the material] of t 

covering was seven years ae Date: 


182 ifc. 
a large. }-—Owners of such anitmal- 
no right of action where they are killed 
or infured by falling {nto an open well. 
— nlarals v. eet oe LIFE ASSUR- 


{1026 D. L. R. $39; 
(i201 3 2 ew. i gis 20 Sask. L. R. 
es Ape 


The digging 
by a munielpality of a ditch dangerous 
animals alongside the travelled 
portion of a highway & the leaving of 
it unprotected, was held be a mis- 
feasance which rendered the munici- 
pality Hable for the loss of a horse 
which plunged into the or og As GP biog 
killed.—HOowr.L. v. WIL 
MUNICIPALITY NO. 473. Toman a 

L. R. SH; 18 Sank. Le Te 427 
(1922) 2 we ow R. 568.—CAN, 

182 iv. ——— Animal falling in exca- 
Suton: }~Deft. & pitf. were neighbours. 
Pitf.’s cow while running at large fell into 
an excavation on deft.’s ne ‘— Held: 
nitf. could net recover 5 eo 
PITTZEN v. SHOKLUE, fipat 2 W R. 
686; 16 Alta. L. co 482.-~-6. 

— The pe or 








Animal unlacfully 
ave 








Vol, 0,—Animals. Cases 194—1465a. 


184, Add. Annotation :—Refd. British Petroleum to accidental external & visible injury to any 
Co. v. A.-G. for Ceylon, [1926] A. C. 147. horse the property. of the insured, duly 
136a. Negligent driving by farrier — Measure 3 certified by a veterinary surgeon, & further 
damages.|—HuGuHs v. oo (1838), ° provided that the due abearvance & fulfilment 
©. & P. 708 5 ; 173 B. R. 681, of the conditions of the policy should be a 
Amnoiations :—Apld. Greenbirt v. Smee i876), 1 135 eee condition precedent to any liability of the 
168, “Held. Tho Medians (1900), 69 . 36, co. under the policy. The insured’s horse, 
189. Add. eee :—Consd. Dunster . Hollis, drawing a loaded van, en out of the driver’s 
[1918] 2 ‘B. 795. Mentd. Fairman -»v. control, bolted, & fell into a ditch with the 
Perpetual “versace Bldg. Soc., [1923] van on top of it, & died is in consequence of the 
A. C. 74; crea 4 Docks & Harbour Board v. pressure of a shaft upon its windpipe. There 
Procter, 1 923] A. O. 258. was ho mark visible on the skin of the horse, 
145, Add. Annotation see to (1) Refd. British & & no certificate of a veterinary surgeon was 
Foreign Marine Insce. v. Gaunt, [1921] 2 obtained :—Held: (1) it was not geese 
.C, 41. that. there should have been any mar 
145a. Animal killed—Meaning of ‘external & visible on‘tho skin of the horse, & the injury 


visible injury.’’]}—A policy of insurance pro- 
vided that an insurance co. should indemnify 


was external & visible; & (2) it was a con- 
dition precedent to the inr ‘ed’s right to 


the insured against death solely attributable recover that the death of the horse ahould 


182 vi. Cellar of unused though the horses are trespassers.— 
house. |—-Deft. owned unfenced land on FULron v. RANDALL, GEE & MITCHELL, 
which was an unused open house with Lrp., [1918] 3 W. W. RB. 331.—CAN. 
acellar beneath. Pitf.’s horse, running k iv. .J~—A. person 
at large, got into the house, &, while no allows threshed grain to bo acces- 
there, one of its feet broke through gible to stock, is liable in damages for 
the foor above the gre pa a eing the death of an anita! resulting there- 
unable to withdraw it, A die aad from, even though the animal was 
the animals must take the land a8 iniawfally at large, unless the owner 
wey find it, & Open Wells Aat did not of the animal when turning it at large 
apply. —WRUBLESEI v. Lory, [1923] knew that such grain was aaeeeinls 

















W. R. 764.—CAN. Ha noe Rater v. WEBB (1922), 

% i. .]—Where there is & 65 D. BR 174; 15 Sask. L. R. 275; 
bye-law permitting cattle to run at nba we W. R. 1070.——CAN. 

large & such cattle are te bd yee Plt, allegod 

barbed wire of a fence which has e ne” “ofL, Se rile Saeco at Sen be 

Gown through the . rottenness of ie left out in his unfence we gash gl fle) 


osts, the owner of the fence ts lable 
an anprotected warg c 
hig Ma anjury voscatile lewseully on the contained wheat & th at E pitt ms horse 





y, & injured thereon.—CHASE v. 
gg —. While lawfully running arge gorged 
CourtabuE, [1917] 2 W. W. R. 736. laelf with the Wheat at Lae Held + 
z ii, On racecourse—Injury to i nea, SO GoaY RE Le aE 
racehorse.] —- Applt.’ 8 racehorse was aoe ow (1922), 88 se 350 , 


aie on resp.’s racecourse by a 

ter from a stake used to flag off k vi. -}—-The result 

4 portion of the regular course, which of an action under Open Wells de 
bad become dangerous owing to heavy RH. 8.-8S., 1920 (c. 169), does not depen 

rain :—Held: resp. having taken upon whether or not the animals 

proper steps to ensure that the course injured were unlawfully at large under 
was as safe as reasonable care & skill . nee Animals Act, R. S. 8S. 1920 

could make it, & tho risk not being in 124). a ana ae PERKS [1924] 

















the nature of a ‘trap,’ no Hability Ww. W. R. . 
attached for the injury.—W AcKROW 2. k vil. —— Grain mi with 
TAKAPUNA JQOKEY CLUB, [1928] N. Z poisonous pubstaioe\==No lability 
L. R. 249.—N.Z. ee to a paves oo grab 
Perce or the loss of cattle whic e from 
187 xiii. Negligence Of ating grain which has becomo mixed 


owner.J}—An action will not lie for 

damagos for the loss of cattle killed by ahs ae vee Rhea ae ne the 

@ train when the cattle were on the a ehclasc lead oie Be a customer of 

erp line ensouge aoe coe mone the railway co. while unloading grain 

p pitf.--NELSON TROURK from the company’ ’*g cars.— DAWSON ¥. 
ase yt ak Co. $20), 5 81 D * Paranise Ming & CANADIAN PAoIrio 


Ry. Co., [1919] 1.W. W. R. 499.— 

; sur ie weft acovasible to oy oe we ae iieke: 
Peery rom cating——Grain escaping fram Vv —_—— —Tho obligation 
a ~}—Where animals Stra yine Imposed by Open — clis, etc., Act, 
Woon he premises were injured by R. S. 8., 1920 (c. 160), 8. 4, is an 
consuming grain which had escaped absolute one, & where another’s animals 
Na & erenety ete tp no fault of have been injured as the result of 
grower : eld: eft. wee not Hide epi rain being accessible to them, 
liable under Open Wells Act, R. S. 8. the fact that the granary in question 
oe 8. 3.—- ett MALLACH, 1818) was reasonably fit for the storage of 
owe . R. 103; 10 Sask. L. R. 419; dans as against animals running at 
37 “VD. i R. 109.-OAN. ere rt ne ee Corse a koe eT 

LENN ABB, 

large {Where the ‘hen gbearvanes by tba a ea 


aero Gard = land of O Pee 
8., 1909 (c. Bh, 8. 3, ni. ——~ Running tnto oe agit 





results in injury als ee tally highway.J)—Deft., while 8. oe 
i lange which havé strayed u grin peepee He at dusk at twen ave 
eae ene in damages miles an hour with his lights on, ran 

over —-WATSON ¥. GUILLAUME ats) into pitt, ‘s cow which he had not seen 
2W. W. R. i047 : ML Back, Li, Be 84 until very close to tt. He was held 

2 D. L, Bi. $80,—GAN. CCS AER a FA a 
k fii, ——— ——- Animal trespassing. ’ «de 

~~If be left in such fa unguard W. W. R. oe 

con as to permit of horses being wi, —— ftp boatowner for 


by it & eating it to their repairer. -—. a ag em- 
injury, , the owner of the grain will be sr a @ joiner to his boats, 
liable ‘tor the resulting damage, even he paint sc a rapings were pe lett lying on 
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the es & poisoned a cow that was 
grazing on the pasture : :~—Held : it was 
he boatowner’s duty to see that the 
eerie SOraninga were removed, & he 
was liable in damages for the cow’s 
death.—STEWART v. ApDams, [1920] 
S.C. 129; 57 Se. L. R. 83.—SCOT, 

w ii. Animals lawfully at large-—— 
Whether noison hidden tran.+—Poison 
which deft. had put in bags on his 
unfonced land & carefully covered wih 
manure, & which, wera his know- 
ledge, became exposed & caused the 
death of pltf.’s cattle ely at Bie: 
which entered on the land :—ZIZeld 
Boe to constitute a hidden trap.- 

MILL & THOMAS v. COLLINS (St 
wae 3 W. W. R. sf Santee a eer 


1411. Wrong quantity 

dip— Animals poisoned. Pitt, alleged alfoged 

that the death of his sheep was due 
to the presence of an excess of ursenic 
in powder manufactured & sold by 
defts, which he had added, together 
with more than the quantity of water 
specified in defts.’ printed instructions, 
to a solution aeee which the Orne 
had already assed without 
injury —Held : Pe rat not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder.— 
area v. VISSER, [1920] App. D. 111 
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ci, -——~- 2 Fare Claimant has a 
tight of action to compel council & 
valuer to comply with the Acts as far 
as may be necessary to give effect to a 
valid claim OF compensation ; but he 
has no right of action in the nature of 
appeal against the determination of 
the council or the valuaiion of the 
valuer. AOTRT ak v. HRNESTTOWN TOWN: 
ow. N aie? O. L. R. 394; 13 








$47: 1D. Re 123.—CAN, 
Mandamus.)-~The 
Sieetion to the municipal council to 
award compensation under the apa 
1914is mandatory ; & they may b 
a Ba required to qbey the s tute, 
v. tay ee TOWNSHIP 
apis), 4 41 0. L. 400; - O. W.N 
: 41 D. L. a 99.—GAN 
0 iil. ee coer j—It a town- 
ship council fail to perform the duties 
eT upon it by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel thé council to make the 
inquiry directed by the sect. & award 
compensation.— Hvupson ARDY 
v. BMDPULPH TOWNSHIP (1920), 46 
Q. L. R. 216.—CAN. 
sf. —— ‘Wanton “killing of un- 
dog. ey Ab carton td the 
Act of 191 AE ‘ one is liable in 
damages for causing dee th or injury 
to an uniicense in’ a ci 
rotection district, ite the injury is 
wanton! W. W. Yr v. 
FITO TE, 11020) aN 2 R. 421; 82 








Cases 145a—187. 


146. 


151. 


154. 


156a. ——-.]—MANTON v. 


156b. 


be duly certified, by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition.— 
BuRRIDGE & SON v. HAINES (F. H.) & Sons, 
Lrp. (1918), 87 L. J. K. B. 641; 118 L. T. 
681; 62 Sol. Jo. 521, D.C. 

Add. Annotation :—Generally, Mentd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108. 
After this case add ‘‘ See, also, CONSTITU- 
TIONAL Law, Vol. XI., p. 589; CoPpyHOLps, 
Vol. XIII., pp. 21 et seq. 


Add. Citation :—-17 C. B. N. S. 251, n. 

Add. Annotations :—Refd. Read v. Edwards 

(1864), 17 C. B. N. 8S. 2453; Gayler & Pope 

v. Davies (1924), 938 L. J. K. B. 702. 
BROCKLEBANK, No. 

258a, post. 


~--—(1) For injury caused by horses 
or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is primd 
facie evidence of negligence on the part of 
the owner.—GAaAYLER & Pork, LID. v. 
DAVIES (B.) & Son, Lrw., [1924] 2 K. B. 75; 
93 L. J. K. B. 702; 1381 L. T. 507; 40T.L. BR. 
591; 68 Sol. Jo. 685. 
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Add. Annotation :—As to (1) Refd. Richards 
». Davies, [1921] 1 Ch. 90. ° 

After this case add ‘‘ See, now, Dogs Act, 
1906 (c. 32), s. 1-(1) (8).” 


168a. Cat killing pigeons.}—In the case of a cat 


166. 
167. 
168. 
180. 


181. 
183. 


187. 


attacking pigeons it is necessary to prove 
scienter before the owner of the cat can be 
made responsible in law.—BUCKLE v. HOLMES, 
[1926] 2 K. B. 125; 95 L. J. K. B. 5473 184 
L. T. 743; 90 J. P. 109; 42 T. L. R. 869; 
70 Sol. Jo. 464, 0. A. ' 

Add. Annotation :—Consd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 

Add. Annotation :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

Add. Annotation :—Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 
Add. Annotations :—As to (1) Consd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. As to 
(2) Refd. Manton v. Brocklebank, [1923] 
2K. B. 212. 

After this case add ‘‘ See, also, BOUNDARIES, 
Vol. VII., pp. 281, 282.”’ 

Add. Annotations: —  Consd. Manton  v. 
Brocklebank, [1923] 2 K. B. 212; Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 333. 

Add. Annotations :—~Rofd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 


159. Add. Citation :—62 Sol. Jo. 161. 


PART III. SECT. 2, SUB-SECT. 1.—A. 


154 ix. ———.]—The owner of an 
animal in which by law the rule of 
property can exist is bound to take 
care that it does not stray into the 
land of his neighbour, & he is liable for 
any trespass it may commit, & for the 
ordinary consequences of that trespass. 
Whether or not the escape of the animal 
is due to the owner’s negligence is 
immaterial.—WHALLEY  v. ANDER- 
GRAND [1919] 1 W. W. R. 873 44 
D. L. R. 319.—CAN. 

154 x, To remove cattle—Under 
Domestic Animals Act, R. S. A., 1922 
(c. 67), 8. 64.]—If lands of A. adjoin 
lands of B. without a fence between 
them, & the lands are within an extra- 
municipal area which has not been 
closed under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.’s cattle stray on to B.’s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal.—R. (GAGAN) v. HILLMER, 


176 iii, —— ———- ———..]—- Where a 
fence crected by one of two adjoining 
owners becomes by agreement, express 
or implied, the line fence & the other 
adjoining owner fences three sides of 
his land & joins on to the line fence, he 
must pay a just proportion of the then 
value thereof & thereafter bear an 
equal share of the costs of maintenance 
& repair, but it also vests in him al) the 

hts of an owner in respect of the 
line fence. He is entitled to strengthen 
& repair it by adding strands of wire 
to prevent his cattle getting upon the 
land of his neighbour, & the Jatter has 
no ht to remove the strands. If he 
does so, & the cattle get upon his land 
it fre act, he cannot claim against the 
adjoining owner for resulting damages. 
--~ARMSTRONG v. THOMPSON, [1923] 3 
D. L. R. 74; 2 W. W. R. 609.—CAN. 


h i. -}—-A horse belongi 
to applt. was being grazed in a ficl 
which adjoined resp.'s farm, upon 
which he kept cattle, including a bull. 











The cattle were continually breaking 
through the dividing fence, & on one 
occasion the bull gored the horse. 
The fence between tho properties was 
not a sufficient fence within Fencing 
Act, 1908:—Held; there was no 
evidence of negligence by resp. towards 
applt. & without proof of scienter 
damages were not recoverable.— 
EDWARDS vw. RAWLINS, [1924] N. Z. 
L. R. 333.—N.Z. 

1i. ~+—Where there exists a 
valid bye-law permitt animals to 
run at large in a municipality, an owner 
cannot be held to be guilty of negli- 
gence in allowing his annnals so to run. 
—KocH v. GRAND TRUNK PACIFIO 
BRANCH LINES Co., [1917] 1 W. W. R. 
1120; 10 Sask. L. R. 35.—CAN. 

1 il. -}—-Damage caused by a 
bull running at large contrary to 
Entire Animals Ordinance, s. 4, is 
recoverable though the property dam- 
aged is not surrounded by a lawful 
fence.—-MCLEAN v. BRETT, [1919] 3 
ee R. 521; 49 D. L. R. 162 


liii. ———.}—-The owner of cattle 
rightfully running at large is not liable 
for damage to prone done by them on 
unfenced land.—McKay v. Loucks, 
{1920} 2 W. W. R. 1007; 53 D. L. R. 
394.—CAN. 











Liv. ——.}—Animals are not running 
at large when in charge of a herdsman. 
—R. v. PETERSON, ag 1 W. W. R. 
506; 51D. L. R. 104; 32 Can. Crim. 
Cas. 218.—CA 


3 W. W. RR. 130.—CA ° 

1 vi. .}~~-Pitf. & deft. owned ad- 
joining farms, & the line between the 
farms was unfenced. Deft. turned his 
cattle loose & they went on to pitf,’s 
land & ate up his grain which was, to 
deft.’s knowledge, dying in stocks 
thereon :——Held; deft. was Mable in 
damages.—DOBROLOWSKI v. DANYLUE, 


1 vii. ~F-A bull, which has 
broken through from ita owner’s 
enclosed land on to adjoining enclosed 
land of another person & without 
a herder, is oreo at large within 

v. 








Stray Animals Act.—R. Y, 


120 


caused 


Pope v. Davies, [1924] 2 K. B. 75. 


[1921] 3 W. W. R. 396.—CAN. 


1 viii. ———.]—Under Animals <Act, 
R. S. B. C., 1924 (c. 11), s. 11, the 
owner of an anima] unlawfully at largo 
is liable for personal injuries committed 
by it when running at large, as well 
as for injury to property.—--J ACOBSON 
v. SCHNEIDER, (1927) 1 D. T. R. 1006 ; 
{1927) 2 W..W. BR. 257; 38 B.C. RR. 
83.—CAN. 


ni. --—-Where a municipal 
bye-law is passed pursuant to Stray 
Animals Act, H. S. 8S. 1920 (c. 124), to 
prohibit the porte of horscs to 
run at large, the duty imposed thereby 
is one towards the proprietors of 
cultivated Jand as defined in s, 2 Nite 
of the Act, & not towards the public 
at large.—OSADCHUK wv. RUSSNIAK 
1922), 63 D. L. R. 323 ; 15 Sask. L. R. 
86; £1922] 1 W. W. jt. 829.—CAN. 


n il. ——J—A municipalit 
passed a byc-law providing that all 
animals should be allowed to run at 
large.in the municipality with certain 
exceptions & except botween certain 
dates. Another byo-law prescribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no byo- 
law was passed for the purposes of 
Municipal Act, Man., s. 602 (d 
Held: the effect of the first-mentioned 
bye-law was to permit cattle, other 
than those excepted in it, to run at 
large between cor 8, & in this 
it ousted the common law liability of 
the owner of the cattle for damages 
by them when so running at 
large, & such damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful fence. 

2) The. bye-law also provided that 
no g therein contained should pre- 
vent the owner of any lands trespassed 
upon or of an pore sprees heat 
from waiving rights created by that 

ringing 











bye-law & b his action any 
competent ct. consequence of any 
respass :—-Held;: that provision gave 
no right of action taken away by the 
other bye-law provision.—JuKEs v. 
MISKELLY, (1923) 2 D. L. R. 561: 38 
Man..L. R. 673 [1928] 1 W. W. R. 
1057.—CAN. 


194 i. 


194. Add. Annotation :—Consd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


195. Add. Annotations :—Consd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212; Hines v. Tousley 
(1926), 95 L. J K. B. 778. Refd. Mansel v. 
Webb (1918), 88 L. J. K. B. 323; Musgrove 
v. Pandelis, [1919] 2 K. B. 48; A.-G. v. Cory, 
Kennard v. Cory, [1921] 1 A. C. 521; Rain- 
ham Chemical Works v. Belvedere Fish 
Guano Co., [1921] 2 A. C. 465; Hoare vw. 
McAlpine, [1923] 1 Ch. 167; Edwards v. 


201. Add. 


202. 


203. 


Vol. 1.—Animals. Cases 194—214. 


Annotation: —- Consd. Phillips ». 
es Hygienic Laundry Co., [1923} 1 


Add. Annotation :—Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539. 


Add. Annotations :—Consd. Gayler. & Pope v. 
Davies, [1924] 2 K. B. 75. Refd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Phillips 
v. Britannia Hygienic Laundry Co., [1923} 
1K. B. 539. 





Birmingham Navigations, [1924] 1 K. B. 9 4, . seta 
a “Gaylor & a i ig Petey) con rr ? rapes lig st el {1 on "5 a ag Oeia. 
~ B. ; Glanville v. Sutton ; 
T L. BR. 98 Mentd. De Silva v. Korossa Manton v. Brocklebank, [1923] 2 K.-B. 212. 
(Ceylon) Rubber Co. (1919), 88 L. J. P.C.54; 205. Add. Annotation :—Refd. Gayler & Pope v. 
Quebec Ry. Light, Heat & Power Oo. v. Davies, [1924] 2 K. B. 75. 
Vandry, [1920] A. ©. 662; Boynton v. 206a. ——.]--GAYLER org, Lrp. ». 
Ancholme Drainage & Navigation Comrs., Davizs (B.) & Son, Lrp.“No. 156b, ante. 
[1921] 2 K. B. 213; Jefferson v. Derbyshire 208, Add. Annotations :—Consd. Glasgow Corpn 
Farmers, [1921] 2 K. B. 281; Postmaster- * o Tavlor 11922) 1 A. O. 44 te td. Hardy 
a agrees rr Soa AeA v. C. I. Ry., [1920] 8 K. B. 459; Weld- 
» J. K. B. 23 ips v. Britannia Sees tae °? er are 
Hygienic Laundry Oo., [1923] 1 K. B. 539; Blundell v. Stephens, [1920] A. O. 956 
Cockburn v. Smith, [1924] 2 K. B. 119.; 214. Add. Annotations :—Consd. Paul v. G. E. Ry. 


Performing Right Soc. v. Ciryl Theéatrical 
Syndicate, [1924] 1 K. B. 1; Booth v. 
Thomas (1925), 42 T. L. R. 114; Ilford 
U. D.C. v. Beal, [1925] 1 K. B. 671; Noble v. 
Harrison, [1926] 2 K. B. 832; Smith v. 
G. W. Ry. (1926), 185 L. T. 112; G. W. Ry. 
v. S.S. Mostyn, The Mostyn, [1928] A. C. 57; 
St. Anne’s Well Brewery Co. v. Roberts (1928), 
92 J. P. 180. 





Remoteness of damage. )— 


the heifer of another owner on that 


(1920), 36 T. L. R. 344. Refd. Ellerman 
Lines v. Grayson, [1919] 2 K. B. 514; Saies 
v. Bristol Petroleum Co. v. G. W. Ry. (1920), 
90 L. J.“K. B. 1289; Admiralty Corrs. v. 
S.S. Volute, [19822] 1 A. C. 129; Anglo- 
Newfoundland Development Co. v. Pacific 
Steam Navigation Co., [1924] A. C. 406. 
Peas Manorbier Castle (1922), 129 


when he tried to stop the horacs.— 


Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighbour’s trespassing horse are 
not too remote where the trespassing 
horse’s owner knows that the neigh- 
bour aig hpanes rides on horseback, & 
where it is customary in the country to 
ride horses when bringing home horses 
or cattlc,—_-WHALLEY v. VANDERGRAND, 
(1919) 1 W. W. BR. 87; 44 D. L. R. 
319.—CAN. 


194 fi. -J—Where a heifer 
was thoroughbred & rogistered & its 
owner intended to breed it to a certain 
thoroughbred registered bull,the owner 
of the heifer was given damuges for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing & the calf that was born as the 
result of o bull’s trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent offspring was 
held too remote & uncertain to*bo con- 
sidered.—-MOLEAN v. BRETT, ee 
3°W. W. R. 521; 49 D. L. R. 162.— 

tres- 








CAN. 


194 iii, —— -t—Deft.’s 
passing ‘“‘scrub ” bull served pitf.’s 
young purebred heifer :—Held: pltf. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growtb being stunted & shape being 
affected by being bred at an early age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was liable to “‘ throw back ”’ 
to the first bul] in future Lae a 
COUSINS v. GREAVES, [1920] 3 W. W. R. 
702; 54D. L. R. 650.—CAN. 


194 iv. —— -}—Deft. negli- 
ntly allowed his mare to escape & 
respass in another’s field where she 
kicked & injured a farm boy while 
she was being ejected :—Held: the 
injury was not too remote.— HARRISON 
co MeTBORG (1917), 51 1. L. T. 88.— 


pulr bit. — ron is oe meet be 
& con w must be 
held te have known that he would 
naturally seek to cover any heifer or 
cow which he can reach, & cove 








owner’s property & against his will i3 
a trespass for which the owner of the 
bull is Hable-—McLeAN v. BRETT, 
(1919] 3 W. W. R. 621; 49 DL. R. 
162.—CAN. 


195 iv. .J—Deft.’e cattle 
trespassed on pltf.’s land which was 
not enclosed by a lawful fence. Plitf.’s 
son on horseback was chasing the 
cattle out when pitf. proceeded on foot 
to drive a steer through a gateway & 
was charged by the steer & injured. 
Deft. had no knowledge that the steer 
was of a vicious nature or liable to 
attack persons :—Held: pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass; the damages claimed were too 
romote, & the proximate cause of the 
injury was pitf.’s action in approaching 
the animal on foot which he should 
not have done.-HATTON v. MORTON, 
{1921) 2 W. W. R. 803.—CAN. 


197 in. --~A sheep 
owner cannot join the owners of 
trespassing dogs as defts. in onc action 
for damages for the loss of his sheep.— 
MCDERMOTT v. HuDSON (1920), 16 
Tas. L. R. 21.— AUS. 

197 iv. .~Whoere 
damage is done by animals belonging 
to several owners the fact that the 
injured arty cannot specify the 
amount of damage done by the animals 
of each owner does not disentitle him 
to substantial damages.—PIXLKY v. 
BEDFORD, [1918] 2 W. W. R. 10553 11 
Sask. L. R. 345; 42 D. L. R. 560.— 




















Se mnaaetanearies al 





197 v. ~. }—-The owners 
of different animals were held liable as 
joint tortfeasors for destruction of 

in.—ALTHOUBE vw. BESANA, [1919] 
oan W. R. 725 ; 49 D. Le. R. 158.— 
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200 ia. --—-Where by § deft.’s 
negligence his four-horse team ran 
away & pitf. ran out to stop them & 
received injuries :—Held : tf. could 
not recover dani as ho failed to 
show that any person was in danger 


121. 





McDONALD v. BuRR, [1919] 3 W. W. R. 
825.—CA 


208 x. ‘Mechanical pre- 
cautions for control of horse.|-—-TUCKER 
fue [1918] V. L. R. 56.— 














wi. .}—It is negligence for 
& man mounted on a. bicycle to drive 
loose horses at 6.15 a.m. along the 
streets of a populated district, urrzing 
them round corners at a fast trot.-—— 
BARRETT v. HARDIE & THOMPSON, 
LtTp., [1924] N. Z. L. R. 228.——N.Z. 

y i. Restive jorse — Negligence.) — 
Plitf. was driving a motor car when he 
was beld up by the traffic police. 
Deft.’s driver pulled up his horse & 
cart between the car & the footpath, 
& the horse became restive & backed 
into the motor car, occasioning damage 
to it. The horse had not previously 
been known to be restive, & was usually 
quict, & the driver was unable to say 
what had frightencd the horse. The 
driver was not in any way negligont 
in the manner in which he looked 
after the horse :—JIeld: there was no 
evidence of negligence on .the part of 
the driver of the horse or of deft. 
SARTORI v. REYNOLDS, LTp. (1927), 
29 Ww. A. Ju. R. 32.—AUS. 

215 fii. Liability of dog owner.) 
—Deft.’s dog, to his knowledge, had.for 
long had a habit of running after & 
barking at horses & carriages travelling 
upon highways :—Held: deft. was 
liable in damages for injury caused by 
the running away of horses frightened 
by the dog so acting.—BIRDSALL v. 
MERRITT (1917), 38 O. L. R. 587; 35 
D. L. R. 260.—CAN 





215 iv. —— Scienter.}—Deft.’s 
dog jumped from an automobile & ran 
at pitf.’s horses & barked causing the 
horses to Jump sideways, the pole strap 
to break, & the team to run away, 
causing loss & bodily injuries. The ot. 
found that the dog jad, to deft.’s 
knowledge, the mischievous propensity 
of cote such Sci 2G @ HOOsON, 

able amages.—SPAT 2. ; 
[1919] 3 W. W. BR. 210.—CAN. 





Cases 216—258a. 


216. 


218. 


220. 
222. 
226. 
2384. 
2365. 
238. 
239. 


Add. Annotations :—Roefd. Manton v. Brockle- 
bank, (1923) 2 K. B. 212; Phillips v. 
Britannia Hygienic Laundry Oo., [1923] 
1 K. B. 539; Gayler & Pope v. Davies, 
[1924] 2 K. B. 75. 

Add. Annotations: — Consd. Manton  v. 
Brocklebank, [1923] 2 K. B. 212; Buckle 
v. Holmes, [1926] 2 K. B. 125. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 
Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


Add. Annotation :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotation :—As to (1) Refd. Manton 
v. Brocklebank, [1928] 2 K. B. 212. 


Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

Add. Annotation :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 

Add. Annotation :-—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. 

Add. Annotations : — Consd. Manton  v. 
Brocklebank, [1923] 2 K. B. 212; Hines 
v. Tousley (1926), 05 L. J. K. B. 773. Refd. 
Mansel v. Webb (1918), 88 L. J. K. B. 3238; 
Musgrove v. Pandelis, [1919] 2 K. B. 48; 
A.-G. v. Cory, Kennard v. Cory, [1921] 1 
A. ©. 6213; Rainham Chemical Works v. 
Belvedere Fish Guano Co., [1921] 2 A. C. 
465; Hoare v. McAlpine, [1923] 1 Ch. 167; 
Cockburn v. Smith, [1924] 2 K. B. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341; Gayler & Pope v. Davies, 
[1924] 2 K. B. 75; Booth v. Thomas (1925), 
42 T. L. R. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith v. G. W. Ry. (1926), 
135 L. T, 112; Glanville v. Sutton (1927), 44 
T. L. R. 98 Mentd. De Silva v. Korossa 
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(Ceylon) Rubber Co, (1919), 88 L. J. P. C. 
54; Quebec Ry. Light, Heat & Power 
Oo. v. Vandry, [1920] A. C. 662; Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213; Jefferson v. Derby- 
shire Farmers, [1921] 2 K. B. 281; Post- 
master-General v. ar Corpn. (1922), 
92 L. J. K. B. 882; Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 589; 
Performing Right Soc. v. Ciryl Theatrical 
Syndicate, [1924] 1 K. B.1; Lford U. D. C. 
v. Beal, [1925] 1 K. B. 671; G. W. Ry. v. SS. 
Mostyn, The Mostyn, [1928] A. C. 57; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
92 J. P. 180. 

Add. Annotations :—-Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; Buckle v. Holmes 
(1925), 95 L. J. K. B. 158. 


246a. Bull attacking cow—Bull in auction yard.] 


—In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of deft.’s servants, 
but otherwise unsecured :—Held: there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger; further, if such negligence 
were proved, it would be no answer for deft. 
to set up absence of scienter.—HINCKES v. 
HARRIS (1921), 65 Sol. Jo. 781. 


258a. Mare attacking horse—Strange mare turned 


into field with horse.]|—Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft. put a mare into a field in which there 
was a horse belonging to pltf. without 


225 iti. ———, }—Pitf.’3 motor 
ccr collided with a dark brown heifer 
bclonging to deft. which had strayed 
from deft.’s unfenced land & came 
suddenly out on to the highway from 
the land of an adjo owner; the 
car was overturned & pltf. sustained 
injury. There was no negligence in the 
driviug or management of the car :— 
Held: deft. was not liable to pitf.— 

v. WIGHTMAN, [1926] N. 92.—IR. 





226 i. Sheep——Defective fence— 
Natural propensity.J—A motor cyclist 
was injured by a collision in daylight 
with a sheep upon a public road. 
hogligent Ey Lnowingiy falls to keoo 
negligen c y fa eep 
his fentre in such repair as would 
prevent his sheep from spi das on to 
the road, &, in any event, in allowing 
his sheep to upon the road :— 
Held: the accident was not the natural 
& probable result of the negligence 
alleged.—FRaZER v. Pate, (1923] 8. C. 
748; 60 Sc. L. R. 470.—SCOT. 


sk. Animals running “ at large — 
Dog—Biting pedestrian.}—The owner 
is ble in damages only if he knew 
that the dog was viciously disposed.— 
BOWEN v. LIGHTFOOT, [1920] 2 W. W. 
R. 153; 32 D. L. KR. 305; 30 Man. 
L. R. 3$87.—CAN, 





Horses — Collision with 
motor car.}—~The owner is primé facie 
liable only for such damages as a horse 
is likely to commit if allowed to stray. 
The doctrine of scienler applies, & the 
Case in the same class as that of a 
horse biting or kicking a person on the 
highway.—-OSADCHUK v. RUSSNIAK 
(1922), 63 D. L. 823; 15 Sask. L. R. 
286; (1922) 1 W. W. R. 829.—CAN. 


PART IIL SECT. 2, SUB-BEOT. 1.—D. 
sm. Person in unfenced garden-— 





Cow escaping from railway yard.}—The 
anima! knocked down & injured pitt., 
but was not vicious, but nervous & 
excitable :—Held: pltf.’s action to 
recover damages for her injuries failed. 
-~~STREET v. CRAIG (1920), 48 O. L. R. 
324; 56 D. L. R. 105.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 


sn. Husky.}—An animal which Is the 
result of a cross between a dog & ao 
wolf must be conxidered as essentially 
a wild animal, & a person in charge 
thereof will be responsible for injury 
done by it to a human being.—TEMPLE 
v. ELVERY (Sask.), [1926] 3 W. W. R. 
652.—CAN, 


sp. Steer.}—The rule that an owner 
of an animal of an o rily quiet 
nature is Hable for the vicious acts 
thereof only if he knew that the animal 
was accustomed or likely to commit 
such acts, applics to an action for 
damagea for personal Injuries caused 
by_an attack by a stecr.— ROSENTHAL 
v. Hess (Sask.), (1927) 1D L. R. 493; 
[1927] 1 W. W. R. 15.—CAN.,. 
PART WI. SECT. 2, SUB-BECT. 2.— 

B. (a). 


245 1. Victous animals in general— 
Duty to under control.}--If an 
owner of a dangerous animal knows it 
to be ary Poe & neglects to keep it 
safe, he is liable in daztages for injuries 
or death caused by it.—TARASOFF 0. 
ZIBLINBKY, [1921] 2 W. W. R. 135; 
oa L. R. 226; 69 D. L. R. 177.— 


246 ia, ——~ ———.,}—-In an action 
for damages for the death of a person 
killed by a bull known to be dangerous 
allowed to be-at on the farm where 
deceased lived, a defence of contribu- 
tory negligence cannot be supported 
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by the fact that deceased, though 
knowing of the possible danger, went 
about her ordinary business on the 
farm, in the course of which she was 
killed.—T SOFF v. ZIELINSKY, [1921] 
2 W. W. R. 135; 14 Sask. L. R. 226; 
59 D. L. R. 177.—CAN. 

246 iii. .}~—While deft.’s servants 
were unload cattle at a railway 
station a bullock “got wild” on 
the platform, rushed upon adjo 
driven back, 
through a gate, ran through the 
streets of the city, & injured plitf. :— 
Held: tthe bullock on emerging from 
the railway wagon had displayed its 

condition to deft.’s servants 
in such a way as to deprive them of the 
benefit of the doctrine of the prima 
facie barmleesness of domestic animals 
as frequentersa of the pene. & the 
duty of controlling it as t h ft 
belonged to the class of animals 
erce nolure had fallen on deft. & 
is servants.—HowaRD wv. BERGIN, 
O'CONNOR & Co., [1925] 2 I. R. 110, 
118.—IR. 
Date fc Tarte narhounre aan, 
premises. a y harbours a ' 
or allows it to remain about his pre- 
mises, with a knowledge of its vicious 
character, he ia liable for injuries caused 
by it, though he is not the owner.—- 
OOD v. VAUGHAN (1889), 28 N. B. R. 
472.—DOAN, 

oi, ———.}--It-is negligence on the 
part of the owner of @ stallion, whose 
disposition tyuwards mares is known 
to him to be dangerous, not to take 
reasonable care to prevent the stallion 
from being in an enclosure in whjch, as 
he is aware, mares belo to other 
persons are or may_be rt , & he 
will be Hable in damages if infary 
ensues.-~MATHESON v. STUCKEY, [199 
V.L. R. 687.—AU6. 





ground, escape 


notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
—-Held: (1) the mare was not within the 
class of erous animals’ which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands (see No. 195); (2) 
deft. was entitled to assume that the mare, 
being mansuete nature, was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf..to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft. was not liable 
either for breach of an absolute duty or for 
Dee ee AnnON v. BROCKLEBANE, [1923] 
2K. B. 212; 92 L. J. K. B. 624; 129 L. T. 
135; 39 T. L. R. 844; 67 Sol. Jo. 455, O. A. 
Annotations :—-Ag to (2) Apld. Buckle v. Holmes, (1926) 2 
K. B. 125. Refi. Gayler & Pope v. Davies [1924] 2 K. B. 
75; Glanville v. Sutton (1927), 44 'T. L. R. 98. 
260. Add. Citations :-——6 Exch. 697; 17 L. T. O.S. 
158; 155 BE. R. 724. 
Add. Annotation :——Hefd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


Add. Annotations :-—As to (1) Refd. Hardy v. 
C. I. Ry., [1920]3 K.B.459. Aa to (2) Consd. 
Coleshill v. Manchester Corpn., [1928] 1 K. B. 
776. Refd. Fairman v. Perpetual Investment 
Bldg. Soc., [1923] A. C. 74; Manton v. 
Brocklebank, [1923] 1 K. B. 406. Generally, 
eee ar ea v. Sheftield Corpn. (1927), 136 


Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1K. B. 431. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; Letang 
v. Ottawa Electric Ry., [1926] A. O. 725. 


Add. Annotation :-—Mentd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. ~ 


270a. Mare kicking horse.] — MANTON vw. 
BROCKLEBANK, No. 258a, ante. 


274. Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1925), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 lL. J. K. B. 773. 

274a. ——. -|—The owner of a dog, which was 
a well-behaved dog, & against whose character 
nothing was known :—Held: not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog.—HINES uv. 
ToOusLEY (1926), 95 L. J. K. B. 7733. 185 
L. T. 296; 70 Sol. Jo. 732; 19 B. W. O. CO. 
216, C. A. 

275. Add. Annotations :—Consd. Manton v. Brock- 


261. 


264. 


267. 








PART III, SECT. 2, SUB-SECT. 4. 
887 i. Horsea—Noise 
Though a livery oe is constructed 
pro 


PART III. SECT. 2, SUB-SECT. 8. 


To order to be with all modern 
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lebank, [1923] 2 K.B.212; Buckle v. Holmes, 
[1926] 2 K. B. 125. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


277. Add. Annotation :--Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


801a. Dog biting cattle—Furious disposition— 
Previous biting of cattle.|—Held: no evi- 
dence of scienter.—THOMAS v. MORGAN (1885), 
2 Cr. M. & R. 496; 1 Gale, 172; 5 Tyr. 
1085; 5L. J. Ex. 64; 150 E.R. 214. 

Annotations :-—Reid. Owen v. Knight (1837), 5 Scott, 307 

May v. Burdett (1846), 9 Q. B. 101. 

305a. Horse biting man—Previous biting of horses. 
—The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human befng.—-GLANVILLE v. 
Sutton & Co., Lrp., [1928] : «. B. 571; 97 
L. J. K. B. 166; 138 La. 336; 44 T. L. R. 
981, D. O. 

306. Add. Annotation :—Refd. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

325. Add. Annotation :—As to (2) Apld. Stearn v. 
Prentice, [1919] 1 K. B. 394. 


825a. Rats—Damage to crops.|—Defts. carried 
on the business of bone manure manufac- 
turers on premises near pitf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
pitf.’s land, & ate his corn, causing substantial 
loss, in respect of which plitf. claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity :—Held: no cause of action had 
been established against defts.—STEARN v. 
PRENTICE BROTHEKS, LTn., [1919] 1 K. B. 
304; 88 L. J. K. B. 422 ;:120 L. T. 445; 85 
T. L. R. 207; 63 Sol. Jq. 229; 17 L. G. R. 
142, D. C. ; 

328a. ——- ———-.]—-R. v. FATRBANK (1850), 15 
L. T. O. 8S. 259; sub nom. R. v. Huis JV., 
14 J. P. Jo. 384. 

3382. Add. Annotation :—Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. . 

332a. ——— ——-- ——— Proof that infraction of bye- 
law caused nuisance not necessaty.|—TONG 
STREET Local BoarpD v. SEED (1874), 39 
J. P. 278. 

—See, also, No. 331, 

ante. 

388a. ——— Metropolis Management Act, 
1862 (c. 102), s. 73—Proof of actual nuisance 
necessary.|—-CHELSEA VeEsrry v. KING 
(1864), 17 C. B. N. S. 625; 5 New Rep. 85; 
34L.J.M.C.9; 11 L. T. 419; 29 J. P. 39; 
10 Jur. N.S: 1150; 18 W. R. 157; 14415. R. 
250. 

338. Add. Annotations :—Refd. Sack v. Jones, 
[1925] Ch. 235. Mentd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 841. 





residents, the proprietor is Hable in 
damacgvus for the injury caused thereby. 
—DRYSDALE vw. Doagas (1896), 26 
S. C. R. 20.—OAN. 


les. }—— 


from stab 
vements for 





Pii—— —— 
kept under control—Person in ge of & ventilation, if offensive 
goo. — ALKER v. BRANDER, (1920) odour therefrom, & the noise made by 840 i. Smell from _stables.}— 
8.-O. (J.) 20; 57 Sc. L. R. 651.— the horses, are a source of annoyance DRYSDALE v. Dugas, No. 337 1, ante.— 
SCOT. & inconvenience to the neighbouring OAN. 
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Cases 342380, 


Part 1V.—Agistment. 


ENGLISH AND Emprre.Digrst SUPPLEMENT. 


842. Add. Annotation :—Refd. Back v. Daniels 346. Add. Annotation :—Refd. Weld-Blundell v. 
Stephene, [1920] A. C. 956. 


(1924), 69 Sol. Jo. 160. 


342a. ——— Whether breach of covenant not to 
underlet.|—Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep—i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 


in that part of the country. 


Semble: agistment, t.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—RICHARDS v. Davigs, [1921] 1 
Ch. 90; 89 L. J. Ch. 601; 124 L. T. 288; 


65 Sol. Jo. 44. 


343. Add. Annotation :—Refd. Coldman v. Hill, 


[1919] 1 K. B. 4438. 


844. Add. Annotation :—Refd. Coldman v. Hill, 


[1919] 1 K. B. 443. 


371. Add. Annotation :—Retd. Edwards v. Porter 


(1924), 41 T. L. R. 57. 
377. 


PART IV. 

b i. Construction.}—~—By a con- 
tract for agistment pitf. agreed to make 
available .certain properties for the 
agistment of deft.’s sheep. The terms 
of payment were 1!d. per head per 
week, £500 to be paid when the sheep 
arrived, £500 in six months, & the 
balance when tho sheep were removed : 
-~-Held; the payment contemplated 
by the contract, was lid. per head per 
week, according to the number of 
sheep on the properties from time to 
time ; the contract was one for making 
available the area of land agreed on 
for the sheep, & included the taking 
care of the sheep agisted at the above 
remuneration while thoy were in pltf’s. 
custody.—-SPRING wv. OUNG, [1923] 
S. A. 8. R. 116.—AUS. 


344 xii. Loss of animals.}— 
Plitf. was the owner of a mare which he 
delivered to deft. for agistment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered & covered with 
blackboys. After the mare had re- 
mained in the paddock for some time, 
pitt. requested the delivery of the 
mare in two months’ time. Deft. 
made endeavours to find the mare, 
but only saw it on one occasion, & 
thereafter made many attempts to 
locate the mare, but without success : 
—Held: deft. was not Hable to pitt. 
for the value of the mare, there being 
no evidence of negligence,— ROBINSON 
Ve aaa (1920), 22 W. A. L. R. 66.— 


344 xiii. Fatlure to detect 
loss within reasonable time.J—A large 
number of sheep were lost, & there was 
evidence rendering it probable that 














Add. Annotation :—As to (4) Refd. Kemp vt. 





346a. 


ment. 


166, C. A. 


Animal stolen—Duty of agister.]}—An 
agister of cattle does not discharge himself of 
his duty as a bailee for reward by t 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them. 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
Some of them were stolen without 
his default. After learning that they were 
missing he made no efiort, whether by 1n- 
forming the owner or the police, or otherwise, 
to recover them. 
any reasonable attempt on his part would 
have led to their recovery :—Held: he was 
liable for their loss.—COLDMAN v. 
[1919] 1 K. B. 448; 88 L. J. K. B. 491; 120 
L. T. 412; 


roving 


It was doubtful whether 


HILt, 


385 T. L. BR. 1463; 63 Sol. Jo. 


347. Add. Annotation :—Consd. White v. Smith 


(1927), 96 L. J. K. B. 397. 


Part V.—Hiring. 


Elisha, [1918] 1 K. B. 228. 


880. Add. Annotation :—Mentd. Albemarle Supply 


these had been driven off the run :-— 
Held: an ter of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
& failure to detect this loss within a 
reasonable time was clear cvidence of 
negligence.—-SPRING v. YOUNG, [1923)} 
S. A. S. R. 116.—AUS. 

344 xiv. .J—An agister fs 
bound to take reasonable care of the 
animal entrusted to him, & when the 
owner comes for it, if hecannot produce 
it he must show that he took all 
reasonable precautions against Its 
disappearance.—-COMSTOCK »v. ASH- 
CROFT ESTATES, LTp., [11917]1 W. W. R. 
1412; 23 B.C. R. 4761 —CAN. 


344 xv. —— Onus of negativing 
negtigence.|—In case of lose of animals 
while in the care of an agister, the 
onus is on him to show circunwstances 
negativing negligence on his part.— 
MCCAULEY v. HUBER, [1920]3 W. W. R. 
123; 54 D. L. R. 150.—CAN. 


844 xvi. Agister not insurer— 
What amounts to negligence.|—Porrs v. 
aaa (Alta.), [1927] 3 W. W. R. 619.— 














sq. ——— Failure to provide food ¢: 
et ere horses have been de- 
livered into the custody of an owner of 
 goaher a lands to be kept & pastured 
y him in return for a money payment, 
it is his duty to see that the horses are 
rovided witb sufficient food & water, 
if he negiecte these duties & a Inas 
through death or a loss through de- 
reciation igs thereby incurred he is 
lable in damages.—METX v. MARSHALL 
(1922),70 D. L. R143 [1922)3 W. W. R. 
660.—CAN, 
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Co. v. Hind (1927), 43 T. L. R. 783. 





356 iii. .}—An agister has no 
Iflen, in the absence of specia) agrec- 
ment, upon the animals he agists.— 
coe A aad [1923] 2 W. W. R. 600. 





356 iv. Or static. }—An agister 
has a lien on the pastured animals under 
Possessory Liens Act, R.S.A., 1922 
(c. 104), but not under Livery Stable- 
Keepers Act, R.S.A., 1922 (6. 107).— 
SPARLING v. WARD, [1925] 2 D. L. R. 
922; {1925} 2 W. W. R. 181.—CAN, 


862 i. For malicious injury. }— 
Appect. had cattle on his land under 
grazing contracta with the owners. 
These cattle were maliciously driven 
off the lands & injured :—Held; appct. 
as bailee in possession could claim com- 

ensation for the cattle entrusted to 

is care.—WORTHINGTON 0, TIPPERARY 
County Counocinz, [1920] 2 1. R. 233; 
641.L. R. 77.—IR. 


PART V. 











369 xv. --If a 
bired horse is in a sound condition 
when taken out, & it is brought back 
injured, the onus of proof in a claim for 
dama for negligence ison deft. The 
hirer is bound to treat the horse with 
the degree of care which a person of 
ordinary discretion would use towards 
his own, but if the horre is so treated 
& nevertheless revelves an ipjury the 
hirer is not Hable in damages for such 
injury.— REINSETH v. CAMPBELL (1920), 
62 D, L. R. 357.—CAN. 


369 xvi. ———- —-—- ———. ] — 
Where a person hires an animal & it 
dies while in his custody, the onus is 
upon him to establish that he took 





Vol. 11.—Animals, 


Cases 384—410. 


Part Vl——Sale and Exchange of Animals. 


884, Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


390a. ——— ——— Resale of horse at loss—Form of 
action.|—A vendor gave a warranty of sound 
workable condition on the sale of a horse. 


than nominal damages, as he had failed 


to prove his damages to be the difference 


between the contract price & the price realised 
at the auction.—MackKLIN v. 
SANITARY LAUNDRY (1919), 63 Sol. Jo. 337, 


NEWBURY 


The warranty was fulfilled, but the purchaser D. O. 
wrongfully refused delivery, & returned the 390b. ——— Rescission by vendor—Vender liable 
horse. The vendor then put it up at auction for keep during period animal kept by pur- 


as ‘‘ in dispute,’’ & without a warranty, when 
it was sold for about £40 less than the 
In an action for the differ- 
ence between the price realised at the duction 
& the contract price :—Held: 
not the proper form of action; (2) the action 
must be for damages; (3) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
‘‘in dispute,” & without warranty, & quite 
different from the original contract con- 
(4) pitf. was not entitled to more 


contract price. 


ditions ; 


care of it. That care is the care which 
@ prudent man would take of his own 
animal under the circumstances.— 
MURRAY v. COLLINS, [1920) 2 W. W. R. 
845; 53 D. L. R. 120.—CAN. 


xVii. 

hired a horse from pltf. to drive from 
T,to L. & return. At a distance of 
between six & eight miles from S., the 
horse fell lame in the right hind leg. 
Deft. drove it to S., put it in a livery 
stable & gave instructions to have the 
hoof of tho right hind leg re-shod. 
Deft. hired another horse & continued 
his journey to L., a distance of over 
eight iniles. He returned next day, 
took the horse out, & finding that it 
was not then lame, started with It on 
the return journey. After travelling 
about three miles, tho horse again fell 
lame & kept getting a little lamer all 
the way to T. ‘The journey from 38. 

J., a distance of twenty-two miles, 
took seven & one-half hours. There 
was no evidence as to what caused the 
horse's lumencas. There was no ovi- 
dence that there was, between the 
place where the horse fell lame & T. 
apy suitable place in which the horse 
could huve been placed & cared for, or 
where deft. could have hired another 
horse to continue the return journcy : 
—Held: as the lameness when 
first developed on the return journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse which may nevertheless walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft. 
could not be held guilty of neglizence 
until he had travelled a_i sufficient 
distance to satisfy himself that the 
lameness was increasing so as to make 
it dangerous to the welfare of the horse 
to continue the journcy.—GAGNON v. 
LANGIS (1920), 48 N. B. R. 76.—CAN. 


$74 ii. Bill of sale granted by 
bailee—Rights of grantee.)-—A., the 
owner of twonty-seven cows depastur- 
ing on his farm, agreed to lease his 
farm & cows to G. for a term of years, 
& it was agreed that G. should have 
the right to purchase the farm & stock 
at any time during the term. G. was 
even possession of the stock & farm. 

. gave to applt. a bill of sale over the 
cows. A. recovered possession of his 
farm & cows from G., & shortly there- 
after applt. seized & sold the cows 
under bis billofsale. Thirty-four cows 
were solzed & sold, only nine of which 
were of the original herd, the balance 
having been bought by G. during the 
time he had possession of the farm. 
A. claimed damages for the seizure :-— 
Held; it had not been shown that the 





401. Add. 


(1) this was 


409. 
410. 


cattle substituted by @G. for those 
originally bailed to him had become the 
property of A., wbo was entitled to 
damages only in respect of the cows 
originally bailed. — NORFOLK  Co- 
OPERATIVE Dairy Co., LTD. v. ALLEN, 
[1924] N. Zz. L. nr. 136.—N.Z. 


374 iii, Loss by bailee—Negli- 
gence.}—In an action for the value of 
a horse which was Jost after it had becn 
hired to deft. under an agrecment 
whereby the latter undertook to take 
‘good care in every way * thereof, it 
appeared that the horse, which was 
unbroken, was reccived by deft. & put 
into a pasture belonging to a neighbour 
of deft., & deft. went to see it every 
other day. ‘The pasture was sur- 
rounded by a fence of two strands of 
wire, & the horse got out twice during 
the winter but was put buck. It dis- 
appeared about the end of the following 
April. Tho fence was down in one 
place, & the evidence showed a custom 
ainong tho .armers in the neighbour- 
hood to allow horses not in use to run 
at large during the winter. While 
deft. was given the right to work the 
horse, it was shown that it was not 
customary in that locality to break 
horses until the spring :—~Held: deft. 
had taken sufficiently good care of the 
horse & was not liable for its loss.— 
ZIMMERMAN v. ARCHER (1922), 63 
bD. L. R. 399; [1922] 2 W. W. R. 524. 
—CAN,. 





$80 i. Contract — Covering mare — 
Damages for breach.}—Breach of a 
contract to breod mares to a stallion 
is not a ground for damages, in the 
absence of evidence upon which such 
dumages may be estimated with reason- 
able certainty.—SINCLAIR v WALKER, 
[1917] 2 W. W. R. 321.—CAN. 


PART VI. SECT. 1. 

t i. ~—— —— Action by pur- 
chaser for damages—What damayes 
recoverable. }-—-PERRY v. KIDD (1909), 
12 WwW. L. R. 9.—CAN. 


t il. Sale of butl—~Buil sterile.|— 
At an auction sale advertised “as 
pedigree stock sale’ resp. purchased 

om appt. a bull described in the sale 
catalogue under the heading “* Jersey 
Bulls”? as ‘“* Lot 78, Bull Harbour 
Light.”” The conditions of sale ox- 
pressly negatived the existence of any 
warranties on the vendor’s part. 
the time of the sale the bul] had not 
been used, but subsequently was found 
to be sterile. This condition was 
shown to be a latent defect not dis- 
coverable upou examination. In an 
action by resp., claiming damages :-— 
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chaser.|—-KING v. FRICE (1816), 2 Chit. 416. 
891. Add. <Annotalion :—Consd. Re A Debtor, 

[1927] 2 Ch. 367. 
Annotation : — Refd. 
Britannia Hygienic Laundr~ Co., [1923] 1 
K, B. 539. i! 
Add. Annotation ;—Refd”’ Manchester Liners 
v. Rea, [1922] 2 A. O. 74. 
Add. Annotations :—Refd. Manchester Liners 


v. Rea, [1922] 2 A.C. 74; Baldry v. Marshall, 
{1925] 1 K. B. 260. 


Phillips iv. 


2 


Held: as the papacity for procreation 
was not, by implication, a part of the 
descmiption, & as the bul] complied in 
all other respects with the description, 
resp. was witbout remedy.—DkELL v, 
Guay {1924] N. Z L. R. 1270.— 





t iii. - Sale of horse as gelding— 
Horse in fact a “ rigot "—Whrether 
Sailure of tan lied condition on sale of 
goods by scription. }—TIWAITES v. 
MORRISON (Alta.), (1918] 3 W. W. BR, 
349 ; 43 D. L. It. 73.—CAN. 





t iv. Default by purchaser-— 
Resale by vendor.|-—Held ; (1) money 
paid, not as a deposit, but on account 


of the purchase-price, must be returned 
to the purchaser; (2) having clected 
to treat the contract as at an end, 
instead of suing for damages for breach, 
the vendor was not entitled to recovor 
anything for the care of the aniz:nals 
from the time fixed by the contract 
for delivery until he resold.—BaLpWwin 
v. BRIANGER, [1920) 1 W. W. R. 216; 
ye L. R. 540; 13 Alta. L. R. 27.— 


zi. .J}~-Held : oral evidence 
that it was part of the agrecment for 
sale of a stallion that the pedigree 
papers should be delivered to the pur- 
chaser within a few days of the sale, 
being in contradiction of the written 
agroement, was not admissible,— 
KASTER v. COWAN, [1925] 2 D. L. R. 
742; [1925] 2 W. W. BR. 186; 21 
Alta. L. R. 366;  revag., (1923] 4 
D. ro 491; (1923) 3 W. W. BR. 610, 








PART VI. SECT. 2, SUB-SECT. 1. 


396 vi. -J—An auctioneer 
in selling a horse said: ‘“ Here tg o 
horse about nine years old ” in presenco 
of the vendor who did not contradict 
it. A note given for the balance of 
the price ad indorsed thereon: 
** Given for onc bay mare nine years 
old.” The purchaser believed the 
horse was of that age:—Held: the 
statement amounted to a warranty, & 
the vendor was bound thcreby.—ALLEN 


410 iv. ——.J—Plt?. pur- 
chased a horse from deft. which deft. 
warranted to be suitable for the goncral 
purposes of a farmer & sound in every 
respect. The trial juage found tnat 
there was o defect iu the horse which 
could not be discovered by an ordinary 
examination at the time of the sale & 
that the horse was not suitable for the 
purpose tor which it was required: 
~-Hield > the findings of the trial 














Part VII—Carriage of Animals. 


§17;' Ada. Annotations -—Consd. Gould v. S, E. & 526. Add. Annotations :—Refd. Hemmings v. Stoke 


Cc. Ry., [1920] 2 K. B. 186. Refd. L. & 
N. W. Ry. v. Hudson, [1920] A. C. 824. 


518. Add Annotation :—As to (2) Retd. L. & N. W. 
Ry. v. Hudson, [1920] A. C. 324. 


622. Add. Annotations :—Refd. Gould v. S. E. & C. 
Ry., [1920] 2 K. B. 186; L. & N. W. Ry. v. 


Hudson, [1920] A. C. 324. 


523. Add. Annotations :—Mentd. Denholm v. Ship 
ing Controller (1920), 124 L. T. 378; Brad 
ey v. Federal Steam Navigation Co. (1927), 


137 L. T. 266. 


judge must be accepted.—MARTELL v. 


sr. Sale of male animal—Under 
Livestock Purchase & Sale Act, R.SS., 
1920 (¢. 125}—No implied warranty 
that animal capable of reproducing type 
é colour.}--R. (MINISTT:R oF AGRI- 
CULTURE FOR SASKATCHEWAN) 0. 
Bourke, [1925] 3 D. L. R. 537; [1925 
ANG W. R. 397; 19 Sask. L. R. 483.— 


PART VI. SECT. 2, SUB-SECT. 2. 
420 ii. ——-.}] — EISENHAUER  v. 


PART VI. SECT. 2, SUB-SECT. 3.—A. 


4388 i. Sound—Meani of term— 
Seeds of disease at date uf sale.}—-At an 
suction sale the auctioneer said 
* Would you let this good sound mare 
go for that money ? ’”’ The mare was 
diseased at the time. No fraud was 

roved :—Held : one who was induced 
y the statement to bid for & purchase 
the mare was entitled to rescission on 
the ground of misrepresentation.— 
ANDURSON t. KENNEDY, [1920] 1 

. W. RB. 25; 50D. L. R. 105; 18 

Bask. L. R. 38.—CAN. 


459 i. Warranty relating to future— 
Dairy cattle warranted *“‘to calve at 
proper time & correct in teats only.’’}~ 
A cow, due to calve within a 
fortnight, was bought at a cattle 
market under the following warranty : 
** Dairy cattle are warranted to calve 
at thelr proper time & correct in 
their teats only.” The cow calved at 
her proper time, but, owing to disease 
which appeared in her teats, her milk 
supply was defective :— L/eld: (1) the 
warranty applicod to the period of 
calving, & guaranteed, against the 
ordinary risks of that period, that the 
cow's teats would then be capable of 
performing their function of giv 
milk; (2) as the disease from whic 


the cow suffered had not been proved 
to be due either to nerligence on 
pursuer’s part or to external accident, 
the guarantee applied.—KYLE wv. Sim, 
(1925] S. GC. 425.—SCOT. 


PART VI. SECT. 2, SUB-SECT. 4.—A. 

st. Rescission—Affirmance of con- 
tract after notice of misrepresentation, }— 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ct. found was ap innocent misrepre- 
sentation as to her being in foal to a 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
he repeatedly attempted to get her In 
foal by breeding her to another 
stallion, this being held to amount to 
an affirmance of the contract.— 
MONTICELLO STATE BANK ¥v. QUEST, 


PART VI. SECT. 2, SUB-SECT. 4.-—-B. 


.b—-In an action on 
promissory notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft, must claim 
under the breach of warranty setting 
it up in diminution of the price, or in 
an action for damages.——EDWARDS v. 
PEARSON (Alta.), [1919] 3 W. W. R. 
505.—CAN. 


a eae 
i. 





sv. Cheque given for price—Whether 
breach of warranty a defence.|--MYELE- 
quer vw. GaLEy ok) (1919), 46 
. L. I. 699—CA 
PART VI. SECT. 2, SUB-SECT. 4.—C. 


484 fi. Effect of—On other 
remedies of purchascr.j—A condition 
for return of a borse in 4s good con- 
dition as when sold & the substitution 
of another horse of equal value prevents 
the purchaser from resorting to any 
other form of remedy, unless he can 
show that he returned the horse in 
good condition & the vendor failed to 
substitute ag agreed.-—-EDWARDS v. 
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Poges Golf Club, [1920] 1 K. B. 720. 
Phillips v. Britannia Hygienic Laundry Co. 
(1923), 98 L. J. K. B. 6. 


530. For ‘‘ Expenses reasonably—Incurred in dis- 
infecting,’’ etc., read ‘‘ Expenses reasonably 
incurred—In disinfecting,’’ etc. 


581. Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; 
Italiana Di Navigazione v. Shipton, [1923] 1 
K. B. 31; Prager v. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 566. 


Mentd. 


Transoceanica Soc. 


PRARSON (Alta.), [1919] 3 W. W. Rh. 
505.—CAN. 

485 ii. Purchaser not liable for 
cost of keep aftcr repudiation of con- 
trart.J--LONG v. BYERS (Sask.), [1927] 
4D. L. IR. 223.--CAN. 


PART VI. SECT. 2, SUB-SECT. 4.—D. 
486 ix. -)~— The measure of 
damuge in an action for breach of 
warranty of a bu) is the difference 
between the value at the time of 
delivery to the buyer & the value it 
would have had if it had answered to 
the warranty.—-WARD ». ROSSER 
(1920), 64 D. e R. 531.—CAN, 
PART VI. SECT. 2, SUB-SECT. 4.—E. 
sw. Proof of breach at time of sale 
necessary-—Suficiency of nce. j— 
Wrstwoop v. McMILLAN  (Sask.), 
ieee) 2W. W. R. 857; 563 D. L. R. 
17.—CAN. 








8x, ~~ ~—-. }~ AHEIR v. CAPLETTE 
778) 3D. L. KH. 346; [1926] 2 
CAN ° R. 846; 20 Sask, L. Rh. 549,—— 


Vf -——~-,)—-LonGe vw. Byers (Saask.), 
{1927} 4 D. L. R. 233.—CAN. 


PART VII. SECT. 1, SUB-SECT. 1.—-A. 


affirmative gmat) chipped 


horses by defts,’ railway. On a 
at destination, some of the horses had 
died & others were sick & died soon 
after. It was subsequently estab- 
lished that they died of arsenic poleon. 
An action t deft. railway co, 
for negligence was dismissed, as there 
was no evidence connecting the cause 
of injury with any alleged negligence. 
The cause of the damage was purely 
@ matter of speculation, & oertain 
proyisions of the contract were a com- 
lete answer to pitf.’s claim that the 
arose from defts.’ negligence. 
® OaNaDIan Paciric Ry. 


Go. (1922), 66 
a Ww. W. ¢ 858.—CAN 


6638a, ——- ——— 


Annotation :—-Aa to (1) Refd. G. N. Ry. 
L. EB. _P. Transport & Depository, [1922] 


Ce. 


Vol, U.—Animals. Cases 535-574. 


542, Add. Annotation :—-As to (1) Refd. G. N. ae 
Transpo ] 


Vv. Le B. P. 


rt & Depository, [192 
K. B. 742. 


Part Vill—Wild Birds. 





Birds lawfully taken else- 
where.|—Applit. was charged under Wild 
Birds Protection Act, 1880 (c. 35), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 8, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 


They were found in applt.’s posser ion in a 
wild & terrified state on Jan. IF 1919 :— 
Held: the magistrate was justified 1. taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken.—Harris v. Lucas, [1919] 
2K. B. 291; 88 L. J. K. B. 1082; 121 . T. 
317; 83 J. P. 208; 35 T. L. R. 486; 17 
L. G. R. 421; 26 Cox, C. C. 468, D. C. 


564. Add. Annotation :—Apld. Harris v. Lucas, 


[1919) 2 K. B. 201. 


Part X. Cruelty to and Killing, Maiming, and Wounding 


Notr.—The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14). .In considering 
the cases in Sect. 1 of this Part, regard should be 
had to their dates & the Act under which they were 


decided. 


568. Add. Annotation :—Mentd. Gould v. Hough- 


ton, [1921] 1 K. B. 509. 


572a. Shooting trespassing dog—-No attempt to 
drive dog away before shooting.|—A farm 
labourer shot at a dog which was trespassing 


PART VII. SECT. 1, SUB-SECT. 2. 
582 1. Declaration of value — Re- 


 kagfond of.}—-Fox v. LONDON, MIDLAND 
Scorrisn Ry. Co., No. 541 i, post.— 


641 i. Carrier exempted from liability 
** dn any case’? above ared value. ae 
A railway co. made conditions limiting 
their liability for loss of or damage to 
any live stock delivered to them for 
transit beyond the value, in the case 
of horses, of £50, unless a higher value 
was declared {in writing at the time of 
delivery, & a percentage of 13 per cent. 
paid on the value, so declared, in 
an of the oe ee a A 
race horse, exceeding value, was 
delivered to the co. for transit by the 
sender’s m, who informed the 
booking clerk that he had got “a ve 

valuable ‘chaser, worth about £1,000,” 
a ved at by the groom him- 
eelf from casual gossip. The clerk gave 
the om the co.’s form of “ consign- 
nent note & waybill ’ for live arg & 


the groom filled it in for carriage at the 
0 rate, & signed it, with 
ordinary of ‘ite contents. The eo 


Anima s. 


on his master’s land, & wounded it. 
dog was not doing damage & deft. made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary :—Held : he was guilty of “ cruelly 
il-treating ’’ the dog within Protection of 


The 


Animals Act, 1911 (c. 27), s. 1.—-BARNARD v. 


932 ; 


having been injured in tranrit :-— 
Held: (1) the above conditions were 
not unreasonable; (2) the contract. of 
carriage, which was signed by the 
groom under a direction by his em- 
Ployer that the horse was to be carried 
at the o rate, exempted the 
co. from Jfiability for any greator 
amount than 850; in order to 
make the co. Hable for the full value 
of the horse, the declaration of value 
must have heen made with the in- 
tention of paying the higher rate, & 
the statement of value made by the 
groom to the booking olerk was in- 
sufficient.—Fox v. LONDON IDLAND 
a ScorrisnH Ry. Co., {1926} 1. R. 106.— 

SZ. Shipper undertaking obligotion tn 
** feed”? & “* water’ animalea—Obligation 
0 eupniying feed & water. -—The oblira- 
tion to furnish the feed & water is upon 
the shipper.—EK NIGHT-WaTSON RANCH- 


apian Pacific Ry. Co.: 


ING Co, v. CAN 

gt 62 D. L. R. 601; 15 Sask. L. R. 
; [1921] 3 W. W. R. 7883 revsg., 

14 . R. 6.--OAN, 
a. Carrter under no liability “‘ un- 
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Evans, [1925] 2 K. B. 794; 94 L. J. K. B. 
133 L. T. 829; 
T. L. R. 682; 28 Cox, 0. 0. 69, D. 0. 


574. Add. Annotation :—Distd. Barnard v. Evans, 
[1925] 2 K. B. 704. 


89 J. P. 165; 41 


less_writien notice delivered at point 
of delivery "—Sufficiency of notice.J— 

NIGHT-WATSON RANCHING CO, 9, 
CANADIAN Pacific Ry. Co. (1921), 
62 D. L. R. 601; 15 Sask. L. R. 13 
11921] 3. W. W. R. 788: revag., 14 
Sask. L. R. 5.—CAN,. 


PART X. SECT. 1, SUB-SECT. 1. 


5 ‘ Failure to remove from 
animal broken pieces of inatrument.}-—- 
Resp. undertook to treat a horse, & 
inserted into the animal’s urethra a 
catheter, which broke, & the horse was 
returned to its owner with the broken 
pees left in the urethra :—Held: (1) 

resp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an unreasonable time, without taking 
any stepr to alleviate the pain or with- 
ou bmg 4 any atepa to secure their 
removal, be unreasonably caused un- 
necessary Seleady (2) resp. was under a 
duty to inform the owner of the horse 
within a reasonable time fhat the 
fragments were in the animal]’s urethra. 
—MARTIN 0. CARPENTER, [1925] S. A. 
8. R. 421.—AUS. 





Cases 576—705a. 


576. Add. Annotation :—Distd. Barnard v. Evans, 


[1925] 2 K. B. 794. 


613. Add. Annotation :—Refd. R. v. Wood, Lz p. 
Farwell (1918), 87 L. J. K. B. 918. 


651. Add. Citation :— 26 Cox, C. C. 118. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 
653, Add. Annotation :—Refd. Nye v. Niblett 


(1918), 87 L. J. K. B. 590. 


654. Add. Annotation :—Consd. Horton v. Gwynne, 
[1921]2 K. B. 661. 

-656. Add. Annotation :—Refd. 
(1918), 87 L. J. K. B. 690. | 


Nye v. Niblett 


Part X!l—Diseased Animals. 


657. Add. Annotation :—Refd. Theyer v. Purnell, 


[1918] 2 K. B. 833. 


659. Add. Citation 2-—88 L. ni I K. B. 263. 
664, Add. Annotation :—Refd. Phillips v. Britannia 
ee veents Laundry Co., [1923] 1 K. B. 


690a. 





‘Double dipping ’’—-Meaning.]—Held : 
the words ‘‘ double dipped’’ meant twice 
dipped & not dipped for a second time after 


705a. rope ee 


NotTre.—It has been found desirable to add the following Part :- 


Part XIl—Breeding of Animals. 


Statutory control—Horse breeding.]|—Sce Horse 


Breeding Act, 1918 (c. 13). 


Hire of stallion’s services—Right of lien on mare 


sb. Abandoning horse in sireet— 
Horse found starving—Whelher ouner 
erercising control.}—Held: accused 
could not be convicted of ill-treatmont 
under Prevention of Cruelty 
Animals Act, 1890, 8. 3 (a), as he was 
not in a position to exercise contro! 
over the anima! at the time of the ill- 
treatment.—R. v NaziIR Wazm (1919), 
a L. R, 44 Bom, 159.—IND. 

sc. Permitting animal injured on 
ship to land— Master of ship ignorant of 
animal's condition.}—Held: the mas- 
ter’s want of knowledge was no defence. 
—M‘LAREN tv. SMITH, [1923] 8. C. (J.) 
91.—SCOT. 


PART X. SECT. 1, SUB-SECT. 2. 

sd. Carrying cranes by train— 
With eyes stitched up.}—Held : accused 
had committed no offence under I’re- 
vention of Cruelty to Animals Act, 
1890, s. 3, cl. (b), for the cruelty was 
caused by the persons who stitched up 
the eyes & not by the manner or 
position -in which the birds were 
carried in the train.—R. o. IRRAHIM 
MEER SHIKAR (1917), I. L. R. 41 Bom. 
654.-—-IND. 


PART X. SECT. 1, SUB-SECT. 3. 

sf. Commitment for trial for over- 
driving—Jurisdiction of ane justice. J— 
R. 0. Nuw_son (1916), 28 Can. Crim. 
Cas. 276.—CAN. 


PART XI. SECT. 1. 


662 vi. —-—.}~—A contract for the 
sale of animals affected with a con- 
tagious or infectious disease is an 
offence against R. S. C. 1906 (. 75), 
a. 38, whether or not the seller knows 
that the animals are so affccted.— 
BALDWIN v SNOOK, [1918] 2 W. W. R. 
314 ? 40 D. L. R. 433.—CAN. 


~ 662 vii. .-—-On a sale without 
warranty of an animal known to the 
eeller to be affected with a certain 
contagious disease there ls no common- 
aw duty upon the seller to warn the 
buyer of the disease, where the latter 
is reputed to Le possessed of more than 
ordin akill & knowledge in the treat- 
meut of animals, the disease in question 
is fairly common in the neighbourhood, 








the first prescribed dipping.—ADams v. 
GALLOWAY (1925), 23 L. G. R. 588, D. OC. 

697. Add. Annotations :—Cenerally, Mentd. Everett 
v. Griffiths, [1924] 1 K. B. 941; Aylott v. 
West Ham Corpn., [1927] 1 Ch. 30. 


Burden of proof—Diseases of 


Animals Act, 1894 (c. 57), ss. 4 (1), 57 ey 
WILSON v. YATES (1927), 91 J. P. >; 44 
Tt I. R. 25 $ 25 L. G. R. 514, D. C. 


18 


—For expense of covering.|—See original 


volume, p. 257, No. 880. 
Increase in animals—Who entitled to.]—<Sce 


the buyer knows that the animal is 
suffering from some complaint, al- 
though not the particular nature of it, 
& the buyer refuses to complete the 
sale until he has had the animal in 
his possession a certain time. 

The Anima! Contagious Diseases Act, 
R. S. C. 1906 (c. 75), does not give'a 
right of action to a buyer of animals 
who suffers damage from a rale which 
is illegal under that Act.—O’MEALEY 
SN aia {1918) 3 W. W. R. 98.— 


’ 


662 viii. -}~-In view of Orders 
in Council authorised under s. 38k 
exempting tuberculosis from the effect 
of Animal Contagious Diseases Act, 
R. 8. C. 1906 (c. 75), 8. 38, Baldwin v. 
Snook, No. 662 vi., ante, was held not 
applicable to support a defence of 
illegal sale of cattle—Woop, WEILLER 
& MoCaRTuy, LTD. v. VALCOUR, [1921] 
2 W. W. RR. 32.—CAN. 


662 ix. -J—Where animals are 
exposed for sale by a vendor & he knows 
that they are infected with a contagious 
disease he ts liable to a penalty under 
Animal Contagious Diseaser Act, & if 
he effects a sale of the animals under 
such eircumstances the sale is {llegal & 
void. If in addition to the breach of 
hiz statutory duty the vendor makes 
false representations as to the con- 
dition of the animala & thereby in- 
duces a person to purchase them, the 
latter is entitled to succecd in an action 
for any resulting damages sustained 
by him, & in any event. he is entitled 
to recover any one, paid by him to 
the vendor on the Ulogal contract, he 
not be in part delicto with the 
vendor.— LONG v. ZLATNICK (1922), 70 
ean R. 88 > (1922) 3 Ww. W. R. 687.— 








PART XI. SECT. 2, SUB-SECT. 3. 


sk. Hogs fed on garbage— Under 
licence waiving compensatiun— Disease 
necessitating slaughter—Onus of vroof. 
of cause of disease.}-—-A. obtained a 
licence to feed his hogs on garbage 
obtained from outside, which licence 
contained the following words: ‘In 
consideration of the granting of a 
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original volume, pp. 212, 213. 


licence to me I hereby agree .. . (4) to 
forfeit all claim to compensation, 
case it is necessary to destroy otf of 
my hogs, as a result of hog cholera, 
unless it can be shown that the in- 
fection came from some other source 
than garbage feeding "':—Held: the 
onus of proving that the cholera in 
question came from some other source 
than garbage feeding was upon sup- 
liant.—ALDERSON vw. RR. (1922), 65 
op . R. 398; 21 Exch. C. R. 359.— 


PART XI. SECT. 2, SUB-SECT. 5. 


sl. Power to make bye-law— Pro- 
hibiling admission of infected animals 
into municipality.}—To provide in a 
bye-law that no animnl affected with 
any infectious or contagious discase 
shall be brought into the municipality 
waa held to be beyond the powers uf a 
municipal council under Municipal Act. 
—R. vo. MOULD, [1920] 2 W. W ‘ 
510; 52D. L. R. 302.—CAN. 


PART XII. 


sm. Stafutory control— Horse breed+ 
ing—RKefusal of certificate of registration 
of sitallion—Regstration of Stailions 
Act, 1916.) —At the trial of an action 
by a person, who was the owner of a 
stallion, against the members of the 
Board of Control & Appeal under the 
above Act for wrongful refusal to 
consider an Sppeal against the refusal 
of a certifica of registration, it 
appeared that pltf. was not actual 
owner but had contro! & management 
of the animal:—Held;: he was en- 
titled to maintain the action.— DUTTON 
poevane (1920), 16 Tas. LL. R 45.— 

Hire of stallion’s services—Liability 
of owner of stallion—Injury to mare, }-— 
See Vol. II., p. 220, cases q, r. 

——— ——— Mare improperly served by 
stallion.}—See Vol. II., p. 220, cases 
8, t, u. 

sp. —— Breach of contract. }— 
SINCLAIR 0. WALKER, No, 380 i., ante, 


e 





24. 


26. 


26a. 


36a. 


d i. 
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ARBITRATION. 


Part l—The Submission. 


Add, Annotation :—Refd. Charles v. Cardiff 
Collierics (1928), 44 T. L. R. 448. 

Ada. Annotation :—Refd. Anglo-Newfound- 
Tie Development Co. v. R., [1920] 2 K. B. 


Add. Annotations :—Refd. Anglo-Newfound- 
land Development Co. v. &., [1920] 2 K. B. 
214. Mentd. Agricultural Wholesale Soc. 
v. Biddulph & District Agricultural Soc., 
{1925] Oh. 769. 

~——- Verbal agreement to grant royalties— 
Amount to be settled by arbitration—Refusal 
of grantee to arbitrate..—In 1913 a patent 
was granted for ‘‘ Improvements in winches 
for operating the rope of a duplex derrick.” 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under ai verbal = agreement, 
entered the service of a co. engayed in 
making windlasses as technical adviser & 
enyineer draughtsman; & the co., while the 
patentee was in thcir employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the co. should have pltf.’s licence to make & 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent. on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf.:—Held: pltf. had proved 
that the agreement for a liconce had been 
made; he was entitled to a reasonable 
royalty; &, as the agreement was verbal, 
& defts, refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry & report 
under sect. 13 of the above Act.—FLEMING 
: ae ie 8S.) (GrimsBy), Lrp. (1921), 38 


Reference under National Health Insurance 


PART I. SECT. 2. 
——— ——— Informal ertension of 


41. 
44a, 


arbn. may be collected from a series 
of documents, even though connected 
by parol evidence, & signature of any 


Regulations of Insurance Commissioners.]— 
By an agreement between a medica) prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
‘‘any dispute or question arising between 
the committee & the practiti ‘er... relating 
to the construction ot thi agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Comrs.”’ By reg. 51 of the regulations, 
‘* Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practitioner ... is referred, 
or any appeal from a decision of the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
fina] & conclusive.’’ A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action : 
—Held: the action must he _ stayed 
(PIcKFORD, L.J. & SARGANT, J.) upon the 
ground that there was a ‘‘ submission’ to 
arbn. within the Act of 1889, s. 27 (BANKES, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committes.-— 
CLEMENTS v. CouNTy oF DEvoN INsuR- 
ANCE OoMMITTEER, [1918] | K. B 904; 
87 " J. K. B. 203; 118 L. T. 89; 82 5. P. 
71, C. A. 


Add. Annotation :—Consd. O’Rourke v. Dar- 
bishire, [1920] A. O. 581. 


Appeal.]/—Where proceedings are 
decided by arbn.—BuRJOR v. ELLER- 
MAN Ciry Lings, LTp. (1925), I. L. Re 
49 Bom. 854.—-IND. 


written submission amounting to new 
parol submission.}—An award was not 
made within the time fixed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
proveened after the expiry of the time, 

oth parties appearing before them & 
ete part in the proceedings, & the 
award was made & not appealed from 
or moved against, & had ever since 
been acted upon :—Held: a parol 
submission must be taken to have been 
made & to include the terms contained 
in the written one, & thé award to 
have been made pursuant to the parol 
submission.—HARRISON v. HARRISON 
£1918), 41 0. L. R. 195; 13 0. W.N, 
45.—OAN, 


10 v. —— —-— Signature of one of 
sertes of documenis—Forming part of 
agreement.J)—A submission or written 
agreement to submit differences to 


J.B. 


document forming part of the agree- 
ment is sufficient to bind the person 
so signing to the submission contained 
in the agreement.—SvuKHAMAL BAN- 
SIDHAR vt. BABN Lat Kervin & Co. 
(1920), I. L. R. 42 All. §25.—IND. 


li, General requisites.}— An 
award made by arbitrators is not 
invalid on the ground that in the 
reference to arbn. the actual disputo 
is stated merely in general terma, when 
the award itself shows that the nature 
of the dispute wae properly explained 
to the arbitrators.—Ram BAHADUR 
San v. MAHANATH GANESH BHAGAT 
(1923), L 6 R. 2 Pat. §64.—IND. 


lii. ——~—]— A submission to arbn. 
according to the above sect. is a sub- 
mission which provides that either 
party in erase of a dispute arising on 
the contract is at liberty to take the 
necessary steps to get the dispute 
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PART I. SECT. 3, SUB-SECT. 1. 

sa. Appoiniment of appraisers— 
Under arrangement separate from 
policy.}—Held: not to constitute a 
submiasion to arbn., but a provision for 
appraisement.—SEARLE v. ALLIANCE 
INSURANOB Co., [1925] 4 D. L. R. 378; 
(1925) 3 W. W. R., 729.—CAN. 


PART 1. SECT. 3, SUB-SECT. 2. 

iil. ——.}—In an action of 
slander the parties agreed to trial before 
a judge & seven jurymen instead of the 
requisite eight. A verdict war given 
for pitf. Deft. appealed :—-Held: the 
ct. had acted as an arbitrator, & no 
appeal lay.—LOANE v: BLaoK, [1925] 3 
D. L. R. 940.—CAN, 

42 iv. .}—FRe FRASER’S 
APPEAL, I2e WINNIPEG CHARTER, [1927] 
4D, L. R. 213; [1927] 2 W. W. R. 
600; 36 Man. L. R. 597.—CAN. 


9 











Cases 44a—135a. 


taken out of the ordinary cursus curiae, with 78. 


the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive either party 
of the right of appeal, unless there has been 
an attempt to give the ct. a jurisdiction 
which it Ase not possess, or unless the pro- 
cedure has been so violently strained as to 
be put entirely out of its course.—PISANI ‘v 
A-C. FOR GIBRALTAR (1874), L. R. & P. C. 
616; 30 L. T. 720; 22 W. R. 900, P. C. 


Annotations -—Mentd. Readdy v. Pendergast (1886), 55 


L. T. 76 


Moody v. Cox & Hatt ED 116 L. T. 740; 


7 e 
Ware v. Whitlock, [1923] 2 K. B. 4 


53. 
58a. 
66. 
68. 


70. 
71. 


71a. 


PART I. SECT. 3, SUB-SECT. 6. 


$1 fi. 
propriated for railway purposes the 


Add, Annotation :—Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

.|—BOYNTON v. RicHaRDsON, No. 
JTla, posi. 


Add. Annotation :—Consd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 
Add. Annotations :—Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. Mentd. 
Hirji Mulji v. Cheong Yue S.S. Co., [1926] 
A. C. 497. 

Add. Annotation :—Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

Add. Annotations :—Apld. Boynton. v. 
Richardson (1924), 69 Sol Jo. 107. Consd. 
Wisbech R. D.C. v. Ward (1927), 91 J. P. 200. 
Refd. Brightman v. Tate, [1919] 1 K. B. 463; 
Wisbech R. C. v. Ward, [1928] 2 K. B. 1. 
Surveyor’s certificate—Valuation of timber— 
Liability for negligence.|—A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the sre beth for damages for negligence in 
respect of their valuation of the timber :— 
Held: the surveyors were in the position of 
quasi-arbitrators, & the action failed.— 
oo v. RICHARDSON (1924), 69 Sol. Jo. 








-J—Where land was ex: 





v. ADAI 
47 Mad. 


79. 


80. 


as it is not a matter of private intorest 
between parties.— PALANIANDI CHETTI 
KALAM CHETTI 1923), I. L. R. 


Ewatiso AND Empire Dicest SUPPLEMENT. 


Add, Annotation :—Refd. L. & N. B. Ry. v. 
Hasington Union Assmt. Com. & Has n- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

Add. Annotations :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. Mentd. 
Lebeaupin v. Crispin, [1920] 2 K. B. 714. 


Add. Annotations :—Refd. Fried Krupp Akt. 
vy. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
804; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331; Jebara v. Ottoman Bank, [1927] 
2K.B.254. Mentd. Guaranty Trust Co. of 
New York v. Hannay, [1018] 2 K. B. 623; 
Central India Mining Oo. v. Soc. Coloniale 
Anversoise, [1920] 1 K. B. 753; Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 88 T. L. R. 789. 


135a. ——.]—By a contract made between an 


talian buyer & English sellers it was pro- 

vided as follows: ‘‘ Any dispute arising out 
of this contract to be settled by arbn. in 
London in the usual way.’ A _ dispute 
having arisen between the parties, defts. 
appointed M. as their arbitrator. Pitt. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defts., & defts. thereupon counter- 
claimed to enforce the award :—Held: (1) the 
words ‘‘ to be settled by arbn. in London in 
the usual way ’’ meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 
settled ‘‘ in the usual way’; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pltf. 
having failed to move within the limited 
time, his remedy in that respect had lapsed.— 
ScCRIMAGLIO v. THORNETT & FHHR (1924), 131 
L. T. 174; 40 T. L. R. 8203 68' Sol. Jo. 
630 ; 29 Com. Cas. 175, C. A. 


referred to arbn., such arbn. tu be & 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not upon the 


railway co. & the owner to have 
the compensation determined by refer- 
ence to three named persons called 
** yaluers ’ in the submission; their 
decision was to be binding & con- 
clusitve on both parties & not subject 
to appeal; they could view the pro- 
perty & cali such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 
proper; & either party could have a 
representative BF peo at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision :— 
Held: this agreement did not provide 
for a judicial arbn. but for a valuation 
merely.—CaMPBELLFORD, KE ON- 
TARIO & WESTERN Ry. Co. v. Massip 
(1914), 60 S. C. R, 409.—CAN. 

m i. Assessing loss by theft & fire— 
Appointment of appraseers under ar- 
rangement separate from  policy.}— 
Held: wa provision for es aarp eet 
& not a submission to arbn.—-SkARLE 
vo. ALLIANCE INSURANCE Co., [1925] 4 
D. L. R. 3783 [1925] 3 W. W. R. 729. 
CAN, 


ni. &.P. Inwiy co. CAMPBELL (1914 
32 O. L. R. 48.—CAN. ee 


PART J. SECT. 4. 
ti. S.P. JNAUENDRA NaTsH Baccui 
v. SuRES CHANDRA Roy (1927), 1. L. BR. 
6 Pat. 556.-——IND. 
vi. -J~~The selection of a 
guardian cannot be referred to 





sm. Liability for d& amount of ali- 
mony.}—Held: proper subjects for 
arbn.— HARRISON v. HARRISON (1918), 
eG L. R. 195; 130 W. N. 245.— 


=p. diight to receiver & injunction. 
Held: not a matter to refer. 

SURENDRA KUMAR Roy CHOWDHURY 
v. SUSHIL KuMAR Roy CHOWDHURY 


(1927), I. L. R. 55 Calc. 249,—IND. 


PART I. SECT. 5. 
st. Reference by Crown—By whom 
signed.}-—-DOMINION BUILDING CORPN., 
LTp. v. R., 2027) 2D. L. R. 5103 
[1927] Exch, C. R. 79.—CAN. 
PART I. SEOT. 6, SUB-SECT. 1. 


137 tt. ——.}—-Where a submission 
to arbn. is made subject to Arbn. Act. 
R.8.A., 1922 (c. 98), the provisions of 
that Act must be held to applicable 
in so far as they can reasonably be 
applied.—-M asters & McDOUGALL v. 
STEPHEN, STEPHEN »v. Masters & 
McDoua 1926) 4 D. L. R. 684; 
[1925] 3 W. ° R. 483.—OAN. 


PART I. SECT. 6, SUB-SEOT. 3. 


145 v7. -— JA pomey of fire 
insurance provided that it a claim be 
rejected’ & an action be not commenced 
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agree 
amount claimed & that under the con- 
ditions of the policy bias f did not 
admit. their liability :—Held;: 
right of action was that it might be 
decided whether such rejection was 
right or wrong, & it was only in the 
event of that question being decided 
against the co, that it would become 
necessary to ascertain the amount of 
the loss by arbn.—Eaacip Srar & 
BRITISH DOUOMINIONS INSURANOR CO. 
an hg (1922), I. L. R. 47 Bom. 


ei, -——— -——.}--The parties in 
framing a contract may insert a clause 
bitding them to refer all future 
disputes, either in the carrying out 
of the contract or in respect of a breach 
of it, arbn., & one to such & 
contract. cannot, by averring that. the 
other party has repudia the con- 
tract, get rid of the arbn. clause.— 
SANDERSON & SON ¥. ARMOUR & CO. 
LTD. (1922), 91 L. J. P. ©. 167; 127 
L. T. 597; [1922] 8. OC. (WH. L.) 1173 
59 So. L. BR. 268.—SCOP, 


et. —~—— ——~—.}—Where there is a 
which .. 


person setting up that repudiation can- 
not insist on a subordinate term of the 
contract still being enforced.—GRaHAM 
«. PROVIDENT LiFE ASSURANCE CO., 
[1922] N. Z. L. R. 718.—N.Z. 


8 i, ———~ ye ormaate contract 
prevented by Sermon tik firm 


14724. 


of onus. war, “or any other unfore- 
visions for the shipment of pear dg 
a 


the oon 
she chip vols & unenforceable quoad 
B1OR I ald : 


146. Add. Annotations :—~Consd. Woodall v. Pearl 


‘Assce., [1919] 1 K. B. 598. Distd. Macaura 
v. Northern Assce., [1925] A. O. 619. Refd. 
Sanderson v. Armour (1922), 91 L. J. P. ©. 167; 
re oo v. Cheong Yue S.S8. Co., [1926] 


147. Add. Annotation :-—Consd. Macaura v. North- 


ern Assce., [1925] A. C. 619. 


-In a proposal for insurance 

accident the intending assured stated 

his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the .declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration ‘‘ which proposal & declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy null & void’; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by (inter alia) the assured 
engaging in some other occupation, then 
‘‘ unless notice in writing of such increased 
risk is given to the co. ... & any extra 
premium that may be required paid... the 
policy is void & no claim can be made.” 
By condition 11, “If any question shall 
arise touching this policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 
persons claiming through the assured may 
refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889 ... & no person shall 
be entitled to bring or to maintain any action 
or peice on this policy except for the 
sum awarded under such arbn.’”’ During 
the currency of the policy the assured was 
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liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy :—Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition vrecedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as & binding contract between the parties, 
& were entitled to rely tipon the arbn. clause 
as a defence to the actior —WOODALI. v. 
PEARL ASSURANCE Co.,,{1919; 1 K. B. 593; 
88 I. J. K. B. 706; 120°L. T. 556; 83 J. P. 
ay ; 63 Sol. Jo. 352; 24 Com. Oas. 237, 


A. 
—Ags ito (2) Refd. Macaura v. Northern Assce., 


Annotation: 
[1925] A. C. 619. 


158. 


155. 


156. 


164. 


164a 


Compare original volume, p. 356, No. 293. 


Add. Annotations :—Refd. Lowther v. Clifford 
(1926), 96 L. J. K. B. 576. Mentd. Croft v. 
Blay, (1919] 2 Ch. 343; Cole v. Kelly, [1920] 
2K. B. 106; Re Leeds & Batley Breweries & 
Bradbury’s Lease, Bradbury »v. QGrimble, 
[1920] 2 Ch. 548. 

Add. Annotations :—As to (1) Refd. Jones wv. 
Oceanic Steam Navigation Oo., [1924] 2 K. B. 
730; N. V. Kwik Hoo Tong Handel Maat- 
schappij v. Finlay, [1927] A. C. 604. As fo 
(2) Refd. Sanderson v. Armour (1922), 91 
L. J. P. C. 167. 

Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


Add. Annotation :—Consd. Pinnock v. Lewis 
& Peat, [1923) 1 K. B. 690. 


‘ | | two contracts made in 1919, 
applt. bought from resps. a large quantity 
of ‘‘ American Fresh Eggs.’’ The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
‘* such reference shall be claimed in writing 
within three days after the goods have been 
landed.”” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 


killed by an accident. The co. denied to the right of appeal. The goods arrived in 
agreed to sell & to ship from Calcutta arbn.—Scotr & Sons v. DEL SEL, issue between the parties was not the 
to Buenos ayes bales of jute goods. (1923) 8. C. (H. L.) 37.—S0O0T. idity of a notice to quit but the 
he contracts contained provistons sil. —— Contract cancelled.}—If a question Whether the tenant was 
péing the sellers from liability contract is cancelled, an arbn. clause Possessing under the lease or under o 

& short shipment attributable f¢ajlis with such cancellation.—Cox mew. bargain:—Held: as the lease 

alia) to Govt. commandeering Towra LINE ¥v _ itself was in dispute, the arbn. clause 


* & included pro- 





. BUNFIELD & 

(1922), 68 D. L. R. 133.—OAN. 
sili, ——— KHzistence of dieput 

The right of one party to a contract to 


in the lease did not apply.—Hors# v. 
Cowan, [1926] 8. C. 68. COT. 


ab. Clause in broker's note-— Rules 


e.j— 


cargoes ae soon as possible, subjec . 
right of refusal on the part of the pe morales oe aanen BN pained applicable to members only.}—Flour was 
chasers. Hach contract contained an jace the pe latenne of a dispute.— sold by detts. to pltf. under contracts 
arbn. clause in these terms: “Any #000 00 Sit onaworCo.v.8canpReTr 18 broker’s notes which containcd a 
dispute that may arise under this con- 1998), 23 8. R. N.S WwW 254; 40 condition that the rules & ations 
tract to be settled by arbn.” Before y 8 Xe W. N. 92.-—AUS of the S. Assocn. should apply. The 

ll the bales had been shipped, the ee ee ee eee : t rules of the assocn. provided that every 
farther export of jnte from India to the siv. ——~ .J—The rrebes er 6d vt no dispute or difference arising out of any 
Argentine was prohibited. A  con- piepute | is an essential condition forthe contract or dealing should be referred 
troversy h arisen between the J ction of arbitrators——-UTTAM to arbn. Plit?., who was not a member 
Parties as to JEWA of the aasocn., baving sued defts. for 


whether, in the circum- 
tracts had been 





158 iv. 
of the remainder of the 
nstruction of the 
ntroversy was 4 
the contracts, & 


p er 
rdingly, ii to be determined by 


ease Ww may 
parties.” In arbn. 


CHAaAND SALIGRAM 2%. 

(1919), I. L. R. 46 Calo. 634.—IND. 
Lease’ in dispute.}—A 
lease contained a clause referring 
arbn. certain specific matters & “ any 
uvestions in reference to this 
arise between the 
proceedings the 
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MaMOOJI 

° damages for breach of contract :-— 
Held: as the rules referring to arbn., 
were applicable only to disputes 
between members of the assocn., an 
application for a stay of proceedings 
must be dismissed.—L&VIN v. BERG, 
ETO., [1981] App. D. 78.—S. AF. 


to 


Cases 164a—166d. ENGLISH AND Empire Dicrest SuPPLEMENT. 


England, & were not examined at the port 4165p. 


of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps 
complaining that the goods were of inferior 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Resps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt.’s 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded ‘‘ that the buyer 
was out of time in examining & making claim 
on the goods, & also in claiming arbn., & 
that therefore his case fails.’”’ The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract :— 
Held; the awards were a bar to the action.— 
AYSCOUGH v. SHEED THOMSON & Co. (1924), 93 
L J. K. B. 924; 181 L. T. 610; 40T. L R. 
707; 80 Com. Cas. 23, H. I..; affg. (1923), 92 


L. J. K. B. 878, C. A. 165c. 


Annotation :-—Distd. Pinnock v. Lewis & Peat, [1923] 1 
K. B. 690. 


165a. Arbitrator to be appointed within limited 
time.|—A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued: ‘‘ Any claim must 
be made in writing & claimants’ arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.” After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, & by order of the ct., the! . 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law :—Held: (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct.; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause.— 
ATLANTIC SHIPPING 
DrEyYFus (L.) & Co., [1922] 2 A. ©. 250; 91 


.|—A_ charterparty contained a clause 
providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein Jimited, & if he was not so 
appointed the claim was to be deemed to be. 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing :—Held : although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award.—Forp (H.) & Co. v. 
COMPAGNIE FURNESS (FRANCE), [1922] 2 
K. B. 797; 92 L. J. K. B. 88; 128 L. T. 
286; 16 Asp. M. L. C. 102, D. C. 

.|—Pitis. bought from defts. a quantity 
of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ‘‘ the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not ap- 
parent on reasonable examination’’; that any 
disputes arising out of the contract should 
be settled by arbn.; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Co., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else :—Held: 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 








Which dealt merely with the arbitrator’s 


jurisdiction & not with the claim.—PINNOCK 
BROTHERS v. Lewis & PEAT, Ltp., [1923] 1 
K. B. 690; 92 L. J. K. B. 695; 129 L. T. 
320; 89 T. L. R. 212; 67 Sol. Jo. 501; 28 
Com. Cas. 210. 


. Annotation :—Distd. A h v. Shoed Thomson (1924), 93 
& -TRavina Co. ov. ore Se utd yscoug ' 


L. J. K. B. 613; 127 L. T.411; 387. L. R. 165d. ——.]—Pltfs. chartered their ship to defts. 


534 ; 66 Sol. Jo. 437; 15 Asp. M. L. OC. 566; 

27 Com. Cas. 311, H. L.3; varying 8. OC. sub 

nom. DrEYFus & Co. v. ATLANTIC SHIPPING 

& TRADING Co. (1921), 87 T. L. R. 417, C. A. 

Annotations :-—4s to (1) Distd. & Expld. Czarnikow v. Roth, 

Sohmidt, [1922] 2 K. B. 478. As to (2) Distd. Ford wv. 

Comp 6 Furness (France), (1922) 2K. B. 797 : Pinnock 

v. Lowis & Peat, [1923] 1 K. B. 600. Generatly, Mentd. 

The Christel Vinnen, [1924] P. 61; Reed v. Page & East, 
{1927} 1 K. B. 743. 
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to carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be “ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shail be deemed to be waived 
& absolutely barred.” Before completion of 
discharge defts. made various payments to 
pltfs. on account of freight, & on final dis. 


charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltfs. brought an action 
for £568 balance of freight & defts. counter- 
claimed £581 for short delivery :—Held: 
though pltfs. could not recover the £568, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause.—BEDE 
STEAM SHIPPING Co., LTD. v. BUNGE y BORN 
Limitavd S.A. (1927), 438 T. L. R. 874. 
Add. Annotation :—Distd. Crediton Gas Co. 
v. Crediton U. D. C., [1928] 1 Ch. 447. 
Add. Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 371. 
Add. Annotation :—Consd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 
Add. Citation :—2 Hudson's B. C. 4th ed. 100. 
Add. Annotations :—Consd. Re Nott & Cardiff 
Corpn., [1918] 2 K. B. 146. Refd. Hirji Mulji 
v. Cheong Yue 8.S. Co., [1926] A. C. 497. 
237a. ‘‘ If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.’’]—-Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
—Held: such dispute came within the clause, 
& was not a dispute dehors the contract.— 
DE LA GARDE v. WoRSNoP & Cc., [1928] Ch. 
17; 96 L. J. Ch. 446; 187 L. T. 475; 71 
Sol. Jo. 604. 


2388a. ‘* All loss.’*J—In an action in Manitoba 
agginst building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided (inter alia) 
that pltf. should recover, among other sums, 
‘‘all loss to pltf. by reason of defective 
workmanship & materials,’ & that there 
should be set off against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
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172. 
234. 
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to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be final ; & that the Manitoba 
Arbn. Act should not apply. Defts. moved 
to set aside or vary an award made.:—Held : 
(1) under the words “all loss’’ there was 
jurisdiction to award to pltf. not only 
sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not be ques- 
tioned either on the facts or on the law.— 
A.-G. FoR MANITOBA ¥. KELLY, [1922] 1 
A. C. 268; 91L. J. P. C. O91: 126 L. T. 
711; 38 T. L. R. 281, P, C. 

Annotations :—As to (2) Consd. ntan Government »v. 
Duff Development Co., [1923] A. C. 395; Refd. Hirji Mulji 
Cheong Yue S.S. Co., {1926] A. C. 497. 

240. Add. Annotation :-—Refd. Re Boks & Peters, 

Rushton, [1919] 1 K. B. 491. 


254. Add. Annotation :—Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 
j—Unless the submission otherwise 
provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act.—CayzER, IRVINE & Co. v. BOARD 
OF TRADE (1925), 95 L. J. K. B. 1843 186 
LT. 7; 42 T. L. R. 163; 70 Sol. Jo. 347; 
revsd. on other grounds, sub nom. BOARD OF 
TRADE v. CAYZER, IRVINE & Co., [1927] A. C. 
610, H.L. 
Annotation :-—Refd. Hyman, v. Wyman, Hughes v. Hughes 
(1928), 339 L. T. 416. 
255. “Add. Annotation :—--Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 
263. Add. Annotations :—Consd., Czarnikow v. 
Roth, Schmidt, [1922] 2 K. B. 478; Hallen 
v. Spaeth, [1923] A. O. 684. Expld. Caven 
v. Canadian Pacific Ry. (1925), 1383 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
503; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. C. 250; Cayzer, Irvine 
v. Board of Trade (1926), 95 L. J. K. B. 1054; 
Gowar v. Hales (1927), 96 L. J. K. B. 1088 ; 
Hyman v. Hyman, Ilughes v. Tlughes (1928), 
1389 L. T. 416; Wales v. Iron ‘l'rades Em- 
ployers’ Assoen. (1928), 21 B. W. ©. C. 316. 
Mentd. Hill v. South Staffordshire Ry. (1865), 
12 L. T. 63; Lothian v. Epworth Press (1927), 
; 137 L. T. 582. 
265. Add. Annotation :—Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. IK. B. 1054. 
Action on charterparty.|——ATLAN- 
TIC SHIPPING & TRADING Co. v. DREyFus (L.) 
& Co., No. 165a, ante. 
269. Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 
273. Add. Annotation :—Refd. Kerr v. 
Products (1928), 44 T. L. BR. 292. 


254a. 





265a. 








Marine 


sc. Waivcr of right to tmmediate 


166 iv. ———.]}—An arbitrator can- 
not, by an erroneous construction of the 
contract, give himself jurisdiction over 
matters not covered by it; he cannot 
go beyond the matters as to which the 
parties ed to give him jurisdiction, 
nor can he deprive the ct. of the right 
& duty of determining the limita of the 
jurisdiction.— Law wv. Ciry OF TORONTO 
(1920), 47 O. L. R. 251; 18 O. W.N. 
58.—CAN, 


PART I. SECT. 6, SUB-SECT. 7.—-D. 
a(p.343)4.'" Any difference” —Partner- 


clause in a deed of partnership provided 
that any difference between the partners 
in regard to any matter relating to the 
artnership affairs should be submitted 
arbn. Pitf. sued deft. for damages 
suffered through the fraudulent acts 
of deft. in breach of his duty as a part- 
ner :—Held: such a claim fell within 
the terms of the arbn. clause.— 
WALTERS tv. ALLISON (1922), 43 N. L. R. 
238.—S., AF. 


PART I. SECT. 7. 
ri, ——.}—-GROTHE v. MONTREAL 
CoRPN., [1924] 4 D. L. R. 401.—CAN. 
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appraisal—Repossession by vendor of 
farm implement—Farm Implement Act, 
R.S.S. 1920 (ce, 128), 8. 24.}+—Re GRAY 
TRACTOR Co. OF CANADA & VAN 
TROYEN, [1925] 1D. L. R. 718; [1925] 
1 W. W. R. 513; 19 Sask. L. R. 202.— 


PART I. SECT. 8. 


263 vii. .J}—An agreement 
to refer a dispute to arbn. does not 
oust the j diction of the ct.— 
BHOWANIDAS RAMGORIND v. PANNA- 
CHAND LUCHMIPAT (1924), I. L. RR. 
52 Calc. 453.— IND. 








Cases 278-3380. 


8. Add. Annotation :- 
a Schmidt, [1922] 2 B. 478. 

dd. Annotation Refd. Sanderson 
ees (1922), 91 L. J. P. C. 167. 


90. Add. Annotations :—Apld. Woodall v. Pearl 

: Assce., {1919]1 K. B. 503. Consd. Ozarnikow 

v. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 

Hallen v. Spaeth, [1923] A. C. 684. Expld. 

Caven v. Canadian Pacific Ry. (1925), 1383 

L. fT. 774. Apld. Board of Trade v. Cayzer, 

Irvine, [1927] A.C. 610. Refd. Hill v. South 

Staffordshire Ry. (1865), 12 L. T. 63; Atlantic 

Shipping & Trading Co. v. Dreyfus, [1922] 2 

A. C. 250; Gowar v. Hales (1927), 96 L. J. 

K. B. 1088; Hyman v. Hyman, Hughes »v. 

Hughes (1928), 189 L. T. 416; Wales v. Iron 

Trades Employers’ Assocn. (1928), 21 B. W. 

Cc. C. 316. Mentd. Lothian v. Epworth 
Press (1927), 187 L. T. 682. 


291. Add. Annotation :—Mentd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


298. Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 


299. Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. ©. 610. 


800. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


801. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


302. Add. Annotations :—As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W.C. C. 816. 


802a. Reference of disputes under charterparty— 
No action maintainable till after pein vr a 
WintiaMs & MorprEy v. MULLER (W. H.) 
a Co. (LoNbonN), Lirp. (1924), 18 Lloyd, L. R. 
vU, 

3038. Add. Annotation :——Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. It. 448. 


305. Add. Annotation :—As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 


305a. Provision for fixing valuation of buildings by 
reference to arbitration.])— Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase ‘by valuation buildings 
erected by the lessee,’’ with a reference to 
arbn. if the parties were unable to agree the 
valuation. esp. covenanted not to transfer 
the demised premises without the written 
consent of appit.; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term appl. having 
resumed possession, resp. sued him to 


|. Czarnikow v. Roth, 


v. 
288. 
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290 v. Reference of 


disputed prohibited the b 
craim under policy. }—Conditions an 
Cc 





after bilration.}—Held : 
on such a dispute outside the provinge 


anp Empire DIGEST 


recover the value of buildings erected by the 
Ech ines. There had been no agreement 
as to the amount of the valuation, & no 
arbn. :—Held :; the action failed, since upon 
the true construction ot Lape holiness 
ee. awced, aa to the amount of 


aw 
the eahiedsn —Easine ». SPaAmTH, [1928] 


A. OC. 684 ; 92 L. J. Ps CO. 181 3 129 L. T. 
803, P. O. efd OG I , 

306. Add. Annotations :—Refd. Cayzer, irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 
Mentd. Blackburn Bobbin Co. v. Allen, [1918] 


1 K. B. 540. 
307. Add. Annotation :— Generally, Mentd. Mo- 


riarty v. Regents’ Garage Co., [1921] 1 

. B. 428. 

310a. Jurisdiction of arbitrator—Dismissal of action 
on ground that award is condition precedent.| ' 
—When an action on a contract has been 
dismissed upon a contention by deft. that an 
award is a condition precedent to the right 
to sue, & the claim is then submitted to arbn., 
deft. is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due.— 
SoutH BririsH INSURANCE Co. v. GAUCI 
BroTHers & Co., [1928] A. C. 352; 97 
L. J. P. C. 1013; 189 L. T. 362, P. C. 

316a. Petition of right.]|—-(1) Where a petition of 
ight, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 
King’s fiat is not a step in the proceedings 
within that sect. 

Held: (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition’ ought not 
to be stayed.—ANGLO-NEWFOUNDLAND Dp- 
VELOPMENT O95. v. R., [1920] 2 K. B. 214; 
89 L. J. K. B. 5670; 122 L. T. 731; 84 J. P. 
121; 14 Asp. M. L. O. 584, C. A. 

Annotation :—As to (1) Refd. Ruffy-Arnell,.etc. Co. v. R., 

[1922] 1 K. B. 599. 

324. To the existing paragraph, after the last 
words “ being known ”’ add as follows :— 
; (4) although the ct. had jurisdiction to 
appoint a recciver pending a reference to 
arbn., it was not proper to do so tnless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
parties themselves would thereby be inter- 


fered with. 
380. Add. Annotations :—Mentd. Mortimer v. 
. Beckett, [1920] 1 Ch. 571; hs gual v. 


Lloyds’ Bank (1923), 39 T. L. R. 87 


price by agreement or arbn. was a 
condition precedent to the right of 
Itf, to sue to recover the price,— 


the clause 
of an action 


insurance policy requiring the reference in which the port of 1 was IDAL v. ROBINSON (WILLIAM) Co. 
of any disnuted hte to arbn. & the %ituated.—Cox Towina LINE ». BUN- LTpD.;: STEVENS v. ROBINSON Writram) 
precedent to any right of action onthe CAN. bi rama ya Ltp., {19235}1 D. L. R. 


olicy, & requiring the action to be 
brought within three months after 
Gon nee or valid.—-WEBB  v, 
UEENSLAND INSURANCE Co., LTD. 
[1920] N. Z L. R. 118.—N.Z. , w 
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298 v. ———.]-—BRYLINSEI v. INKOL 
(1924), 656 O. L. R. 369.—CAN, 
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at by the decision of three arbitrators.” 
Provision was made for appointment 
of the arbitrators who were ** deter- 
rice for the winter fish & the 
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deft. to pltf. :—~Held: the fi 
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price so 
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oi. ———.}~A clause in a polioy of 

insurance whereby the parties 
agreed that, if any ce should 
arise as to the amount of loss, it should 
be submitted to arbn., but which did 
not provide that the determination of 
the insurer’s ability should be post- 
poned until the loss had been aascer- 


The 
upon 


shall be paid ” by 


of the 
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882, Add. Annotation: — Mentd. Metropolitan 
Tunnel & Public Works vw. L. Hlec. Ry., 
[1926] Ch. 371. 


338. Add. Annotation :—Consd; Metropolitan 
Tunnel & Public Works v. L. lec. Ry., 
{1926] Ch. $71. 


839. Add. Annotation :—Folld. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 871. 


843. Add. Annotations :—Refd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 
Mentd. Blackburn Bobbin Co. v. Allen, [1918] 
1K. B. 640. 

350a, ———.]—LAw v. GARRETT, No. 324, ante. 

855. Add. Annotations :—Refd. Metropolitan Tunnel 
& Public Works v. L. Elec. Ry., [1926] Ch. 371. 
Mentd. R. v. Leman Street Police Station 
Inspector, Ex p. Venicoff, [1920] 3 K. B. 72. 

367. Add. Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry,, 
[1926] Ch. 871. 

3872. Add. Annotation :—As to (1) Apld. Metro- 
politan Tunnel & Public Works v. L. Elec. 
Ry., [1926] Ch. 871. 

372a. ———.|—-Pitfs. agreed with defts. to execute 
railway works at prices contained in schedules 
amounting to £359,383 Os. 10d., & with the 
addition thereto of 10 per cent. for ‘* general 
coutingencies,’’ amounting in the aggregate 
to £395,321 6s. lld., & there was incorporated 
in the contract a letter from defts. accepting 
pitfs.’ tender for that sum. The contract 
provided for the payment by monthly insta)- 
ments on the certificate of defts.’ engineer at 
the rate of 90 per cent. of the value of the 
work actually executed, the remaining 10 
per cent. to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
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decision of an engineer to be agreed upon, or, 
aot agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
eet been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for ‘‘ general contingencies,’’ defts. 
moved for a stay of proceedings under the 
summons :—Held: there was a clear 
definite contract between the .rties that the 
matter in dispute should be referred to an 
arbitrator as being a‘pPerson who possessed 
the necessary technica] knowledge for dealing 
with the subject-matter of the contract; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meani of the expression ‘‘ general con- 
tingencies ’’ & a number of other expressions 
used in the contract; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
roceed.—METROPOLITAN TUNNEL & PUBLIC 
ORKS v. LONDON ELEcTRIc Ry. Co., [1926] 
a ole ; 95 L. J. Ch. 246; 135 L. T. 35, 


879a. Matters in dispute including important con- 


stitutional question.] — ANGI.0o-NEWFOUND- 


tained :—Held : not to be a reason for 
sta an action by the insured on the 
Nias ten Pap ces cae tt v SPRINGFIELD 
Er & MARINE INSURANCE Co., [1925] 
1D. L. R. 857; [1925] 1 W. W. RK 
272; 35 Man. L. R. 139.—OAN. 
sf. Arbitration Act, R. S. M.. 1918 
(c. 9)—-Agreement to refer to foreign 
court, |}—Sect. 6 ofthe above Act enables 
deft. to take advantage of an agree- 
ment, to refer disputes: to arbn. by an 
application to jong proceedings in the 
action. A clause in an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ct. is a submission within s. 6.— 
BRAND ¥. NATIONAL LIFE URANCE 
Co. oF Canaba, [1918] 3 W. W. R. 
858.—CAN. 
sg. Arbitration abortive.|—Where an 
arbn. proves abortive & an action is 
brought with respect to the matter 
arbitrated, the objection that the 
arties shonld be compelled to resort 
o arbn. should be taken at the com- 
mencement of the action.—BFrran v. 


PART I. SECT. 10, SUB-SEOCT. 5. 
339 lil; -}~When the ct. has 
been apprised that a suit has been 
instituted in contravention of an arbn. 
agreement, the ct. has a discretion to' 
y the suit. The burden lies on pitt. 
to show that some sufficient reason 
existe why the matter should not be 
referred to arbn.—DINABANDHU JANA 
t. DURGAPRASAD JaNa (1919), I. L. R. 
46 Cale, 1041.—IND. 
849 1. Power to receiver, }-— 
ere on account of an arbn. clause 





the ct. stays proceedings ponding before 
itsclf, it retains jurisdiction to deal with 
a prayer for an injunction or for a 
receiver.—SURENDRA KumMarR Roy 
CHOWDHURY v. SUSHIL KUMAR Roy 
Cee Y (1927), I. L. R. 55 Cale. 


PART I. SECT. 10, SUB-SECT. 6.——C. 


8611. Surveyor of one party.}~-A 
contract provided that every dispute 
which might arise between the partics 
touching the construction of the con- 
tract, or as to the rights or liabilities 
of {ther pee, thereunder, should be 
referred efts.” surveyor, whose 
decision should be final:—Heild: if 

uestions would come before him for 

ecision In which he would be a neces- 
sary witness defts.” surveyor would be 
disqualified from acting as arbitrator 
but as, in the circumstances, he would 
not be a necessary witness, he was not 
disqualified, although he had already 
expressed an opinion in favour of defts. 
—Hoaa v. BELFAST CoRPN., [1919] 2 
I. R. 305.—IR, 


363 ii. ———.]—-When a ersonal 
interest which may conflict with duty 
exists, an arbitrator is disqualified ; 
& the inference necessary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the oontracting parties.— 
Law vw. Crry or Toronto (1920), 47 


PART I. SECT. 10, SUB-SECT. 6.—D. 


$691. Only question one of law.)-— 
Held: the ciestion should Ce deter- 
mined in the course of the action itself. 
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—GRAHAM &. PROVIDENT LIFE AR: 
oo Co., [1922) N. Z. L. R. 718.— 


374 iii. .}~—An important ques- 
tion of law being involved, the ct, In 
the exercise of its discretion, refused 
to stay the action.—RICHARDSON v. 
ARMY, Navy & GENERAL ASSURANCK 
ASBOCN., LTp., [1924] 2 I. R. 96.—IR. 


874 iv, -I—ANGLO-PERSIAN OIL 
Co., LTD. (MADRAS) vt. PANCHAPAKKSA 


AYYAR (1923), I. L. R. 47 Mad. 164.— 
IND. 








sk. Fundamental questions of law.) 
—On motion by defts. to satay the proe 
ceedings, & to refer the matters in 
dispute to defts.’ surveyor :—Held: 
fundamental questions of law were 
involved which should be tried In ‘an 
action. Motion refused.—Hoae  v. 
peleeet Corpn., [1919] 2 I. R. 305.— 


876 vi. .}—In an action forspecific 
erformance of a contract, deft. applied 
or atay of proceedings under an arbn. 
clause :—-Held : the dispute going to 
the making of the contract was not 
within the arbn. clause, & atay refused. 
—McINTOSH ©. LAYFIELD, [1919] 1 
W. W. R. 590.—CAN 


876 vii. }-On a motion by 
defts, to stay proceedings & to rofer 
the matters in dispute to arbn. :-— 
Held: the matters in dispute were 
outside the arbn. clanse, & motion 
refused.—Hoae v. BELFAST CORPN., 
[1919) 31. R. 305.—IR. 








Cases 379a—629. 
LAND DEVELOPMENT Oo. v. R., No. 316a, 
ante, 


880. Add. Annotation :—Consd. Smith v. Martin, 
[1925] 1 K. B. 745. 
Add. Annotation :—As to (1) Refd. Metro- 
p tan Tunnel & Pyblic Works v. L. Elec. 

y., [1926] Ch. 371. 

891. Add. Annotation eRe 4 Metropolitan Tun- 
ne] & Public Works v. L. Elec. Ry., [1926] 
Ch. 371. 

394. Add. Annotation :—Mentd. Metropolitan Tun- 
nel & Public Works v. L. Elec. Ry., [1926] 
Ch. 371. : 

400. Add. Annotation :—Refd. Metropolitan Tun- 
ol & Public Works v. L. Elec. Ry., [1926] Ch. 

402a. Summons for discovery.|—A party to a 
written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pitfs. in the action took out a summons for 
discovery. Deft. asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action :—Held: he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay. — 
PARKER. GAINES & Co. v. TURPIN, [1918] 1 
K. B. 358; 87 L. J. K. B. 3573; 118 L. T 
346 ; 62 Sol. Jo. 331, D.C. 

408a. Granting of filat—Petition of right.|— 
ANGLO-NEWFOUNDLAND DEVELOPMENT Co. 
v. R., No. 316a, ante. 

410. Add. Annotation :—Mentd. Metropolitan Tun- 
ae & Public Works v. L. Elec. Ry., [1926] Ch. 

413. Add. Annotation :—Mentd. Prosperity v- 
Lloyds Bank (1923), 39 T. L. R. 372. 

419. Add. Annotations :—Mentd. Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain, [1917] 2 
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K. B. 584; North Shipping Co. v. Rank (1926), 
43 T. L. BR. 82. 


420. Add. Annotation :—Mentd. Blackburn Bobbin 
Co. v. Allen, [1918] 1 K. B. 640. 


442. Add. Annotation :—Mentd. Samuel v. Dumas, 
[1924] A. O. 481. 


503. Add. Annotation :—Refd. Re Cogstad & New- 
sum, [1921] 1 K. B. 87. 


521. Add. sa Sree :—Mentd. Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain. [1917] 2 
K.B. 584; North Shipping Co. v. Rank (1926), 
43 'T. L. R. 82. 


565. After this case, following ‘‘ D. By Lunacy.— 
See case infra,” add as follows :— 


E. Other Cases. 


565a. Frustration of adventure—Charterparty con- 
jaining arbitration clause.|—-Resps. agreed 
to place their steamship at the disposal of 
applits. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which al) disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt. before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award :—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction.— Hirm MULJ1 v. CHEONG 
YuE 8.8. Co., [1926] A. C. 497; 95L. J.P. C. 
121; 1384 L. T. 737; 42 T. L. RR. 859; 31 
Com. Cas. 199; 17 Asp. M. L. C. 8, P. C. 

sia :—-Distd. Do la Gardo v. Worsnop (127), 96 L. J. 


Part Il——The Arbitrators and Umpire. 


582. Add. Annoiation: — Mentd. Macaulay v. 
ee Trust Co. of New York (1927), 44 
-L. R. 99. 


627. After this case insert, ‘‘ See, now, Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.” 
629. Add. Annotation :—As to (3) Distd. Re 


888 ia. ——.]— The cts. should be 
reluctant to permit an appeal to them 
by one of the parties to an agreement 
tw refer questions that may arise 
between them to a domestic forum 
rather than the ordinary cts., when the 
agreement is couched in wide terms.— 
STOKES-STEPHENS Orit Co. v. Mc» 
aon [1918] 2 W. W. R. 124.— 


PART I. SECT. 10, SUB-SECT. 7. 


sl, After anpearanre.}—An applica- 
tion must be made after eppesrances 
& where appearance is not requisite 
ae a0 eypucedon may be made at any 
fore taking any other atep in 
tue proceedings.— Hannison, ETC. 9. 

peer (1921] V. L. R. 643.—AUS. 
a ea application for a 
is too if made after delivery 
tthe sopra -—BRAND v. NATIONAL 
NCE Co. OF CANADA, 

ROCER kG W. R. 858.-—CAN. 

fi. ——.}--An application for stay 
of proceedings before deft. has filed 
his Tatton statement or taken any 





other step in the suit does not con- 
stitute taking a step in the pro- 
ceedings within Arbn. Act, 8. ea 50 
as to operate as a bar.—J oaroee & Co. 
vw. GOPIRAM BHOTICA (1920), I. L. R 
47 Calc. 611.~—IND. 


808i. Security for coats.J—Defts. 
were held to be precluded from moving 
for an order staying proceedings in an 
action, by having previously issued & 
served an order a ou for costs.— 
HristTein & SON PoLson TRON 
LA cae LTD., (1920) 46 0. L. R. 285.— 


398i. Summons for dirertions.}— 
If a party on a summons for directions 
taker objection, this is a “‘ step in the 
action "° & prevente him applying for 

a atay of the action, althougb he may 
aay at the time he ier to apply 
for a stay.— BUCKLEY v. QUEEN 
euaaNce Co., (1923] 3 D. L. R. 163.— 


PART \. SECT. 12, SUB-SECT. 2. 
441 1. Powers & duty of court.}~An 
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arbn. as to the value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree :—Held: it was 
the duty of the ct. in working out a 
contract which tovided for such 
arbn. to receive evidence of such sete 
& to decide the question.—CaLoaR 
CITY vw. BLOw, [1925] 3 D. L. R. 1165 : 
[1925] 3 W. W. R. 225.—CAN, 


PART I. SECT. 13, SUB-SECT. 1.—B. 


494 ti. —— Submission by Crown in 
right 4 Dominion.}—Ontario Arbn, 
Act, 8s. 5, making a submission to arbn. 


irrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown in en of hae Dominion.— 
GAUTHIER v. (1916), 56 S. Cc. fF. 
176; 40 D. ui R. 353.—CAN. 


PART II. SECT. 1, SUB-SECT. 1. 
gan X 8. FINO v, SOUTH 
FRICAN RaritwAays & Harpours 
asian, ae ‘i L. R. 369.—S. AF, 
_——. J— ae v. SELLER 


629a. 


630a., 


PART II. SECT. 1, SUB-SECT. 2.—A. 


n. Add as follows :—Revsd. sub nom. 
INVERNESS Ry. & Coat Co. v. MCIBAAC 


Bjornstad & Ouse Shipping Oo., [1924] 2 
K. B. 673. Bee Sse 
Discretion of court to refuse to appoint 
except upon terms.]—-On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
In & proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator :— 
Held: in the case of an application for arbn. 
‘by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application.—Re BJoRn- 
STAD & OUSE SHIPPING Co., [1924] 2 K. B. 
673 ; sub nom. BJORNSTAD v. OUSE SHIPPING 
Co., 93 L. J. K. B. 977; 1381 L. T. 663; 40 
i t re 636; 68 Sol. Jo. 754; 30 Com. Cas. 





630. Add. Annotation :-—Folld. Wichardsons & 


Bradley v. Bernhard, [1925] 2 K. B. 121. 

.J—A contract for the sale 
of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the forcign 
firm & R., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 











6338. 


639. 


686. 
696. 


704. 


791. 


793 


794. 


SYNOD OF HURON vw. FERGUSON (1924), 
56 O. L. R. 161.—-CAN 


PART II. SECT. 1, SUB-SECT. 5. 


Vol. I.—Arbitration. Cases 629—794. 


mitted to arbn. B., while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had’sold 
to R. as principals. R. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
8. 5:—Held: it being in dispute whether 
there was a submission between B. on the 
one hand & R. & the foreign firm on the 
other, there was no ‘ matter’’ pending in 
the High Ct. as between those parties; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R.S. C. 
Ord. 54, r. 23, &, consequently, it lay not to 
the Ct of Appeal, but to the Div. Ct.— 
RICHARNSONS & BRADLEY ~ Co. v. BERN- 
HARD, [1925] 2 K. B. 421; 04 L. J. K. B. 
691 ; 183 L. T. 234, D. C. 

Add. Annotation :—Mentd. Dibble v. Wilts 
& Somerset Farmers, [1923] 1 Ch. 342. 


Add. Annotations: —Mentd. A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395. 

Add. Annotation :—-Mentd. Samuel v. Dumas, 
[1924] A. C. 431. 

Add. Annotation :—Refd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. C. C. 621. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


Add. Annotation :—Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 


Add. Annotation :—Refd. Wisbech R. C. v. 
Ward (1927), 138 L. T. 308. 


Add. Annotations :—As to (1) Consd. Wisbech 
R. D. C. v. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
fo (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


Co., LtTp. ». GAuCcI BROTHERS & Co., 
[1928] A. C. 352; 97 L. J. BP. C. 101; 
139 L. T. 362, P. C.—EGYPT. 

sn. Arbitrator incapable of acting-— 


(1905), 37 8S. C. R. 134. 


oi. Objection to—Whether main- 
lainable.}—-Where an agreement with 
an incorporated club oe that it 
shall be compensated for damage from 
the acts which the agreement authorises 
the other party to perform. it ig not 
open to such party to object that 
notice of the appointment. in pursuance 
of the agreement, of the club’s arbitra- 
tor is not properly signed.—Re WINNI- 
PEG GOLF CLUB v. HUTCHINGS (Man.), 
3926) 4D. L. R. 1188; [1926] 3 
W. W. R. 443.—CAN, 





PART II. SECT. 1, SUB-SECT. 2.—B. 


il, .J—A motion to ap- 
point an arbitrator under s. 8 of the 
above Act on the refusal of the muni- 
cipality to appoint its arbitrator, 
refused on the ground of lack of juria- 
diction.—-GoLp v. SOUTH VANCOUVER, 
{1918} 8 W. WwW. R. 585.—OAN. 

See, also, Vol. II., p. 409, case n. 








PART II, SEOT. 1, SUB-SEOT. 4. 
618 1. Time for appotntmeni.})— 


sm. Original nominee incapable of 
ucting.J—-A party to an arbn. has power 
to appoint another arbitrator in place 
of a first who has rendered himself 
incapable of acting.—Re WRITTR 
BrRotTHers & Ciry OF VICTORIA CORLN. 


PART II. SECT. 1, SUB-SECT. 6.—C. . 





d(p. 408) 1. ——— Vancouver Incerpora- 
tion Act.)}—SPENCER v. Ciry OF VAN- 
COUVER (1922), 68 D. L. R. 747; 30 
B.C. R. 382; [1922] 1 W. W. RR. 779.— 
CAN. 

d(p. 408) ii. Costs of applica- 
tion. }—A Supreme Ct. judge in appoint- 
ing an arbitrator is acting as persona 
designaia, & has no jurisdiction under 
8. 133 (9) of the above Act to award 
costs.—MATTE vw. VANCOUVER (CITY), 
(1917] 2 W. W. R. 53.—CAN. 

n i, —— ——.}—-BULGER v. HOME 
INSURANCE Co., [1927] 2 D. L. R. 585 ; 
Rie 2 Ae W. RR. 456; 38 B.C. R. 











0 i. Party declining to apnoint— 
Ottoman Order in Council, 1910, arts. 90, 
99, 129.}—SouTH BRITISH INSURANCE 
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Removal of residence to United States 
of America— Arbitration Act, 1909,}— 
Where an arbitrator hud romoved his 
residence to Buffalo, N.Y., & was not 
oxpected to return :—Held: the ap- 
ointment of a new arbitrator was 
ustified as the first was ‘‘ incapable 
of acting ” within s. 7 of the above Act. 
—Ite McNauGoT & STOKES-STEPIENS 
O1L Co. (No. 2), [1918] 3 W. W. R. 337; 
3 D. L. Rn. 7.—CAN. 


PART II. SECT. 5, SUB-SECT. 1. 


so. Arbitrator a barrister.|-—ScrnooL 
DISTRICT St. BONIFACK v. MACDONALD, 
(1927] 2. D. Iu. Lt. 735.—CAN. 


PART II. SECT. 5, SUB-SECT. 4. 


sp. Action for return of excess paid 
—Payment by one cheque to arbitrators 
jotnitly—Form of judament.)}—The Judg- 
ment should be against each deft. for 
the sum received by him in excess of 
the amount to which he was entitled.— 
CANADIAN NORTHERN Ry. Co. v. 
OusLey, [1918] 2 W. W. BR. 1005; 11 
ren L. R. 282; 42 D. L. R. 772.— 
AN. 


$l6g—-G06.  Eousy AND Empire Diexst 


Part Ill——-The Hearing. 


t of 1889, s. 2, Sched. I. 
Me Subject to any legal objection. ;— 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. -1 (f ), In- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (f), incorporated 
in sect. 2 of the above Act, the words ‘‘ subject 
to any legal objection ” apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall ‘‘ do 
all other things which... the arbitrators or 
umpire may require.’’—Re SocittTre LxEs 
AFFRETEURS Retunis & SHIPPING CoN- 
TROLLER, [1921]3 K. B.1; sub nom. SocrtTé 
Les AFFRETEURS REUNIS v. SHIPPING CON- 
TROLLER, 90 L. J. K. B. 812; 124 L. T. 727; 
37 T. L. R. 460, D. C. 

Annotation :—As to (2) Refd. Kursell » Timber Operators & 

Contractors, [1923] 2 K. B. 202. : 
Discovery against the Crown generally, see 

Discovery, Vol. XVIII., p. 60. 


817. Add. Annotations :—Consd. Re Soc. Les Afiré- 
teurs Réunis & Shipping Controller, [1921} 
3 K. B. 13; Kursell v. Timber Operators & 
Contractors, [1923]2 K.B.202. Mentd. Light 
v. West, [1926] 2 K. B. 238. 
Power of arbitrator to order — Refer- 
ence by consent out of court.])—In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 (f ) of the Act.— KURSELL v. ToreErR 
OPERATORS & Contractors, Lrp., [1923] 
2K. B. 202; 92 L. J. K. B. 607; 129 L. T. 
21; 87J.P.79; 39T. L. R. 419; 67 Sol. Jo. 
557; 28 Com. Cas. 376, D. C. 
Add. Annotation :—Refd. Ricketts v. Gurney 
(1819), 7 Price, 699. 


816a. --- 


817a. 





830. 





of Exch. on the same facta as set ou 

No. 880:—- Held: the party wae privil 

during the journey, prying A his stay _ 
Clifton, on the ground of the deviation bei::.. 
for a neccesary purpose, & the delay no mo. 
than reasonable for the accomplishment 0! 
it.—-RicKEeTts v. GuRNEY (1819), 7 Price, 
699; 1 Chit. 682; 146 E. R. 1106. ied a 


tations :—Refd. Spencer v. Newton (1887), e 
Annotations :— Reid. Spencer». Nuns (1689), ¢ Moo. & S. 


253. 
885. Add. Annotations :—Refd. A.-G. for Manitoba 


v. Kelly, [1922] 1 A. C, 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

836. Add. Annotation :—Consd. Cayzer, Irvine v. 
_ Board of Trade (1926), 95 L. J. K. B. 1054. 
840. Add. Annotation :—Refd. R. v. Sullivan, 
[1928] 1 K. B. 47; R. v. Harris, [1927] 2 

K. B. 587. 


841a. Whether entitled to act as advocate for part- 
appointing him.]—An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
osition of an advocate for the party appoint- 
ng him, but should act impartially.—RoFrr 
v. British & FRENCH CHEMICAL MANUFAC- 
TURING Co. & Grsson, [1918] 2 K. B. 677; 
87L. J. K. B. 996 ; 119 L. T. 486 ; 347. 1. Ry. 
485 ; 62 Sol. Jo. 620, C. A. 

841b. -———.]—-FRENCH GOVERNMENT v. TSURU- 
SHIMA Maru (OWNERS), No. 1022a, post. 

862, Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. . 

874. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

888a. —— Agreement to dispense with 

notice.|—-FRENCH GOVERNMENT v. TsURU- 

SHIMA Maru (OWNERS), No. 1022a, post. 

906. Add. Annotations ;—As to (1) Apprvd. & 
Folid. Oppenheim v. Mahomed Haneef, 
1922] 1 A. O. 482. Refd. Scrimaglio v. 
Thornett & Fehr (1924), 181 L. T. 174. 
As to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Haneef, [1922]1 A. 0. 482. Refd. 
Scrimaglio v. Thornett & Fehr (1924), 181 





880a. ——— ——-.J—-On an application to the Ct. L. T. 174 
PART III. SECT. 2, SUB-SECT. 2. P i. ——.}--In an cultural being represented :—Held: as the 
wn  Yreference when the gehera! question arbiter had decided the question in 
‘s favour, he had suffered 


ti. ——.]}—Re Suitun & PLYMPTO 
(TOWNSHIP) (1886), 12 O. R. 20.—CAN, 

PART III. SECT. 2, SUB-SECT. 4. 4 

883 iii. -—.}—-There is no 
atatutory rule that if an arbitrator pro- 
ceeds ex parte without giving notice of 
his intention to procoed in that man- 
ner, the award made by him must be 








dence.—- 
. 260.—S 





submitted was a matter depending 
upon opinion :—Held: the oversman, 
himself a farmer & skilled valuer, was 
able to form a just & conscientious 
opinion without the necessity of hear- 


evi 
BON Sa et 56 8c. 
18.L.T co 
PART II. SECT. 2, SUB-SECT. 8.—B. 


that part 
no injustice, & reduction refused.— 
BLAcK v. WiLtuiaMs & Co. (WisHAw) 
Ltp., [1924] 8S. ©. (MH. L.) 22.—SCOT. 
938 vil, ———.}—-An arbitrator heard 
evidence from one party in the absence 
of his opponent, & aleo took evidence 
in the absence of both parties. The 
award was consequently ast aside b 


TOHER t. ROBERT- 
a R. 305; [1919] 


S panee i aw ANtaar (10e0}, I ie 88 the ct.—BURNS BURNE (1922), 4 
v. EWANRAM LL. KR. 938 v. --~-An award was set 6 _ct.— v. 
47 Cale. 951.—IND. aside tor the tal of evidence by the N. L. B. 461.—8. AF. : 
arbitrator ea ce of the other pameees i 
PART III. SECT. 2, SUB-SECT. 8.—A. arbitrators & of one of the parties.— Po aa thtes ie aitered. = maiter on 
. i, ———~ ———-.]—An arbitrator can- He SNIDER & MILLER’S ARBITRATION, gubmitted to an umpire, who made 
not decide the case submitted to him here! 4D. L. R. 318; 3 W. W. R. uiries in the absence of deft., but 
his own knowl & without 226.—OAN. denied that he had recorded any evi- 
dence at the time :—Held: in making 





on 
taking evidence, unless the terms of the 038 vi. 


reference espectally permit him to do 
80.~—-LACHMI NARAIN »v. SHEONATH 


-}—One of the parties 
to an arbn. sought redunotion of the 
arbiter’s award on the ground that 
the arbiter had examined witnesses 
without that party 


these inquiries the umpire was guilty 
of nulaconduct.-ABpuL Hii vo, Mus 
A¥rzaL (1927), I. LL. BR. 8 


BHAMMAD 
being present or Lah. 829.—END, 
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"989. Add. Annotation -—Retd, Royal Commission 
on Sugar Su v. Kwik-Hoo-Tong Trading 
Soc. (1922), ae i. L. R. 684. on 

941, aoa aay ate eae at hel Commission 
on Sugar Supply »., -Hoo-Tong Tradin 
Soc. (1922); 88 T. L. R. 684, a . 


943. ae pki eitach eke Royal Commission 
on Sugar Supply v. ik-Hoo-Tong Tradi 
Soc. (1922), 38 tr L. R. 684. oe os 

949a, page aa arbitrator appointed unde™ 
Agricultural Holdings Act, 1908 (c. 28), fot 
the purpose of determining claims & com* 
pensation _peyetls in respect of (inter alia 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date ‘‘ to value 
the hay & straw & to receive an account of 
the hay & straw removed.’ The tenant not 
having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
—Held: the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant.— 
Ke O’Conork & WHITLAW’S ARBITRATION 
(1919), 88 L. J. K. B. 1242, 0. A. 

949b. ———.]—-In an arbn. between sellers & buyer 
arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it. aside :—Held: the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other.— 
RamMsven (W.) & Co. v. Jacoss, [1922] 1 
K. B. 640 ; 91 L. a K. B. 482 ; 126 L. T 
409; 26 Com. Cas. 287, D. O 

949c. ——— Evidence immaterial.]}—It is mis- 
conduct which may justify the setting aside 


959 v. —-—.}— ard was set & Moran, [1921 


ewe 
Mm one who had been a witness on 
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of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence go received is immaterial. It makes 
no difference that the arbitrators could not 
propeny have made any other award than 
hat which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 


' eannot inquire to what extent their minds 


952. 


955. 


956. 


960. 


964, 


969. 


were affected by such evidence.—RoYAL 
COMMISSION ON Suacar Suppiy v. Kwik- 
Hoo-Tone TRADING Socrery (1922), 38 
T. L. R. 684, D. C.; subsequent proceedings, 
sub nom. Kwik-Hoo-Tona TRADING SOCIETY 
v. RoyvAL COMMISSION ON SrGAR SUPPLY 
(1923), 129 L. T. 600. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik Hoo-Tong Trading 
Soc. (1922), 38 T. I. R. 684. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. ( 
Add. Annotation :—Folld. Caven v. Canadian 
Ry. (1925), 133 L. T. 774. 


1000. Add. Annotation :-—Refd. Kursell v. Timber 


Operators & Contractors, [1923] 2 K. B. 202. 


10222. ——- ———- ———.]—In_ commercial arbns. 


arties :—Heid : 


the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & argumente to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
und of misconduct by the umpire : — 
eld: there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings rrimd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings:'so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by egreement, & the ct. 
would give effect to their agreement (ATKIN, 
L.J.).—FRENCH GOVERNMENT ¥v. TSURU- 
sHimaA Maru (Owners) (1921), 87 T. L. R. 
961, O. A. 


Aunoion :—Refd. Bourgeois v. Weddell, [1924] 1 K. B. 


10238a. Right to call arbitrator as witness.|—A 


dispute arose between the buyer & sellers of 
@ quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 


An aw 1 W. W. R. 760; (1932), 43 N. L. R. 461.-—-8. AF. 
aside Because, in considering the same 67 D. L. R. 229.—CAN. 


abeenos oft rg witho t notice to the 959 vi. ‘Where the arbitrator 
ub n ——, ’ 
artics d & got information had taken evidence in the absence of 968 x. S. P. LATHAM ¥. atts 


PART Ill. SECT. 2, SUB-SECT. 8.—C. 


the awa Fisres, LTod., 


both AN 
the hearing.—Re Yuron Gortp Co. should set aside.—BURNA v. BURNE OV. L. R. 427.—AUS. 
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arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 


to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings :—Held: as 
it was a commercia) arbn. td was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator.—BOURGEOIS v. WEDDELL & 
Co., (1924] 1 K. B. 639; 938 L. J. K. B. 2323 
130 L. T. 685; 40 T. L. R. 261; 68 Sol. Jo. 
421; 29 Com. Cas. 152; 88 J.P. Jo. 25, D.C. 


1034. Add. Annotation :—Refd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 


1035. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1036. Add. Annotation :-—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1036a. -I—A contract for the sale 
of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn.; & by r. 19: ‘‘ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.”’ A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889, 8. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by vt. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing :—Held: rv. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside.—-CZARNIKOW ¥v. RoTH, SCHMIDT 
& Co., [1922]2 K. B. 478; 92 L. J. K. B. 81; 
127 L. T. 824; 38 T. L. R. 797; 28 Com. 
Cas. 29, C. A. 


1087. Add. Annotations :—Refd. Buerger v. Bar- 


PART III. SECT. 8, SUB-SECT. 1. 
1034 v. Arbitration Act, R.S.O., of 
1914 (c. 65).}--A case may be stated 
uy oe arbitrators under 8s. 29 of the 
above Act.—Re TORONTO GRNERAL 
T & McConkey 


RUSTS CORPN. (1918), 
41 OQ. L. R. 814; 2 _ 
CAN. 





13 O. W.N. 281 


i. ———.J—A case stated by arbi- 


ap 
m e Cy oO 
trators, under Arbn. Act, R. 8. O., whe bave consul 


1914 (c. 65), a. 22, for the determination 
the ct., is now to be heard b 
in the Weckly Ct.—Re Mo 

ARBITRATION (1918), 42 O. L. 
140. W.N.31; 433 


1069 i, —— ——— Where erroneous 
award can be set aside.}—Although an 
eal cannot be brought wu 

on of the A, i to arbitrators, 


the ct. on a@ point 


nett (1919), 89 L. J. K. B. 1613; Ozarnikow 
wv. Roth, Schmidt, [1922] 2 K. B. 478. 

10389. Add. Annotations :—Mentd. Cornelius v. 
Phillips, [1918] A. ©. 199; Anderson v. 
Daniel, [1924] 1 K. B. 188. 


1039a. Well-defined question of law must be 
formulated.|—An arbitrator should not state 
@ special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinicn of the ct. on any questions of law 
involved.— WILLIAMS v. MANISSALIAN FRERES 
(1923), 29 Com. Cas. 42, C. A. 

1043. Add. Annotation :—Mentd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1047. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 

1049. Add. Citation :—On appeal, [1914] 1 Ch. 
8300, C. A. 
Add. Annotations :—Mentd. R. v. Bedfordshire 
County Council. Ez p. Sear, [1920] 2 K. B. 465 ; 
Morris v. Harris, [1927] A. C. 252. 

1051a. Application to stay proceedings — 
Until security for costs given.]—The Govt. of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt. 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt. was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused todoso. ‘The Govt. 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
arbn. :—Held: so far as concerned the 
summons for a case to be stated the Govt. 
was in the position of a pitf., & it could not 
rely on its foreign sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons.-—DUFF 
DEVELOPMENT C©o., Lrp. v. KELANTAN 
GOVERNMENT (1925), 41 T. L. R. 375; sub 
nom. Re Durr DEVELOPMENT Co., Lro. & 
KELANTAN GOVERNMENT, 69 S. Jo. 491. 


Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government (1925), 
41 T. L. R. 3875. Refd. Northwood v. L. ©. C. 
(1927), 137 L. '. 49. Mentd. Manbre Saccha- 
rine Co. v. Corn Products Co., [1919] 1 K. B. 
198; Cogstad v. Newsum, [1921] 2 A. OC. 528. 








1053. 


of law arising in tho course of the 
arbn. proceedings, yet the award 
expressed to be based upon such 
opinion & inoorporating same, if the 
opinion is erroneous, may be set aside 
& referred back to the arbitrators as 
b based on an error of law apparent 
upon the face of the award.—Re 
BREORIN & DRAPERY IMPORTING Co., 
LTD., {1928} N. L. L. R. 241.—N.Z. 


a judge 
NKEY’S 
R. 380; 
» L. R. 732.—CAN. 


mn an 
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1054. Add. Annotation :—Reid. Cogstad v. New- 
sum, [1921] 2 A. C. 528. 


1055. Add. Annotationa :—As to (1) Consd, Cogstad 

v. Newsum, [1921] 2 A. ©. 528. As ito (2) 

_ Refd. Cogstad v. Newsum, [1921] 2 A. O. 528. 

1056. Add. Annotations:—Consd. Northwood v. 

L. C. C. (1927), 187 L. T. 49. Refd. Manbro 

Saccharine Co. v. Corn Products Co., [1919] 

I K. B. 198; Cogstad v. Newsum, [1921] 2 

A. C. 528 ; Duff Development Co. v. Kelantan 
Government (1925), 41 T. L. R. 375. 


1057. Add. Annotations :—Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 528. Refd. Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 


1058a. --]—A special case 
stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
8. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 
By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words: ‘‘ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.” :—Held:; this was not a final 
award; the case was, therefore, stated under 


sect. 19 & no appeal lay to the Ct. of Appeal. 


—-Coastap (C. T.) & Co. v. Newsum (H.), 
Sons & Co., ([1921]2 A.0.528 90L.J. K.B. 
1293; 85 J. P. 253; 87 T. L. BR. 995; 19 
L. G. R. 581; 27 Com. Cas. 113 sub nom. 
Re Coastap (C. T.) & Co. & Newsum (H.), 
Sons & Co., Lrp., 126 L. T. 65; 15 Asp. 
M. L. C. 369, H. L.; affg. S. C. sub nom. Re 
CoastaD & Co. & NEwsum, Sons & Co., 
{1921]1 K. B. 87, O. A.; previous proceedings, 
sub nom. LORD (OWNERS) v. NEwsum, Sons 
& Co., Lrp., [1920] 1 K. B. 846. 


Annotation :—Expld. Distd. Lernees v. Soc. Franco- 
poe P cee Phosphates de edulla (1922), 92 


1059. Add. Annotations :—Consd. Re Wulff & 
Dreyfus (1917), 117 L. T. 583; Re Cogstad 
& Newsum, [1921] 1 K. B. 873; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. O. 395. Refd. Re Olympia 
Oil & Cake Co. & MacAndrew Moreland, 
{1918} 2 K. B. 771; Re Parsons & Brixham 
Fishing Smack Insce. Soc. (1918), 62 So]. Jo. 
384; Westacott v. Hahn, [1918] 1 K. B. 
495; Champsey Bhara v. Jivraj Balloo 
Spinning & Weaving Co., [1928] A. OC. 480; 
Northwood v. L. C. C. (1927), 1387 L. T. 49; 
Roberts v. Anglo-Saxon Insce. ¢{ssocn. (1927), 
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96 L. J. K. B. 590. Mentd. Hill v. Showell 
(1918),87 L. J. K. B. 1106; Payzu v. Saunders, 
{1919} 2 K. B. 581; Finlay v. N. V. Kwik Hoo 
Sone Handel Maatschappij, [1928] 2 K. B. 

1062. Add. Annotation :—Mentd. Harnett v. Bond, 
(1924) 2 K. B. 517. 


1067. Add. Annotations :—As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 
Generally, Mentd. Metropolitan Water Board 
v. Kingston Union Assmt. Com., [1925] 
2 K. B. 509. 


1067a. Finality—Request to court to vary if award 
wrong in law.]—Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made hig,a,. rd in the form 
of a special case in whict, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows: ‘‘ The question for the 
opinion ot the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then 1 request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
.. except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ’’ :—Held: the award was a complete 
& final award under sect. 7 of the Act of 
1889.— Larrinaaa & Co. v. SocIETE FRANCO- 
AMERICAINE DES PHOSPHATES DE MEDULLA 
(1922), 92 L. J. K&. B. 45; 27 Com. Cas. 160. 
Annotation.—Mentd. Hirji Mulji v. Cheong: Yue S.S. Co., 
[1926] A. C. 497. 
1069a. Subject-matter of commercial nature— 
May be transferred to & heard in Com- 
mercial Court.]-—PractTivE Nore, [1927] 
W.N. 258. 


1070. For ‘*‘ Burden of proof on party disputing 
award ’’? read ‘‘ Right to begin—Burden of 
proof on party disputing award.’’ 

1071. For ‘*‘ *? read ‘* ad 

1071a. Award in alternative form—-Party 
claiming damages entitled to begin.| PATRICK 
& Co. v. Russo-BRITISH GRAIN Export Co., 
Lrp. (1927), 43 T. L. R. 724. 


1071b. Case stated on unstamped document— 
Struck out.|—Symineton & Co. v. UNION 
INSURANCE SOCIETY OF CANTON (1927), 164 
L. T. Jo. 390. 


1078. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 31. 


1075. Add. Annotations :—Mentd. County Hotel 
& Wine Co. v. L. & N. W. Ry. (1918), 17 
L. @. R. 274; S. E. Ry. v. Cooper, [1924] 
1 Ch. 211; Birkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. C. 355. 

1082. Add. Annotation :—Refd. He Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1088. Add. Annotation :—Refd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 

1088a. Act of 1889, s. 7—Appeal lies to Court of 
Appeal.}—Coasrap (C. T.) & Co. v. NEwsum 
(H.), Sons & Co., No. 1058a, ante. 
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1083b. Loss of right to appeal—Acceptance of 
award.|—In an arbn. concerning a contract 
~ of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 


EnGLisH AND Empree Dicest SUPPLEMENT. 


pealed from the decision of the judge & 


eutanded that the second award was the 
right one:—Held: having demansed oe 


accepted payment under the first 
Saale. were precluded from contending thst 
it was wrong.—DExtTrERs, LTD. v. i 

OiL Co. (BRADFORD), (1026) 1 K. B. 848; 95 
L. J. K. B. 386; 184 L. T. 404; 42 T. L. R. 
212; 31 Com, Cas. 161, O, A. 


Part 1V.—The Award. 


1086. Add. Annotations anes A.-G. for Mani- 

toba v. Kelly, [1922] 1 A. C. 268; Larri : 
v. Soc. Franco-Americaine des Phosphates 

Medulla (1922), 92 L. J. K. oe 45; Rocking. 
ae Sisters of Charity v. R., (1922) 2A. 6. 

1107a. Award signed by all three as arbitra- 
tors.]|—Under a submission to arbn. each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “ arbitrators’ :—Held: the third per- 
son who signed the award was proper! 
appointed as umpire, he acted as umpire, & 
he really intended to sign as umpire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment.— 
BENABU & Co. v. PrRopUCE Broxers Co., 
Isrp. (1921), 37 T. L. R. 609; on appeal, 37 
T. L. R. 851, C. A. 

1152a, —— Existence of written contract-——-Signa- 
ture by one party only.|—To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
signed by one of them only does not con- 


stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. eas (T. A.) & Co. v. PAUWELS, 
[1819] 1K.B - 660 3 88 L. J. K. B. 674; 121 

. T.. 86; 83 J. P. 150; 35 T. L. R. 822; 
o Sol. Jo. 872, 0. A. 


1165. Add. Annotations ee A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. = 45; Rocking- 
_ Sisters of Charity v. R , (1922) 2 A.C, 


1172. Add. Annotation :—Mentd. Cayzer, Irvine 
v. Board of Trade (1926), 95 L. J. K. B. 1054. 

1182, Add. Annotation :—Refd. Re Rubel Bronze 
& Metal Co. & Vos, [1918] 1 K. B. 315. 


1187. Add. Annotations :—Consd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. Mentd. 
Manbre Saccharine Co. v. Corn Products 
Oo., [1919] 1 K. B. 198; Clark v. Cox, 
McEnen, [1921] 1 K. B. "189; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. ©. "268. 


1188. Add. Annotations :—Refd. Lebeaupin v. 
Crispin. (1920), 124 L. T. 124; Sheik Moham 
mad Habib Ullah v. Bird (1921), 37 T. L. R. 
405. Mentd. Montevideo Gas & Drydock 
Co. v. Clan Line Steamers (1921), 37 T. 7. R. 
544; Taylor v. Bank of Athens, Pinnock v, 
Bank of Athens (1922), 128 L. T. 795. 


& equitable basis, & had a discretion 


PART IV. SECT. 2. 1109 ix. ——- -———.}—-RYk Farm 
ee whether any interest should be allowed 
Phe are Majortt 7 LA aa Se fis =f Se ©. BRITISH OAK INSURANCE ar to either party, & in the exeroise of that 


(ec. 171). ocak a submission town arbn. 





TD.» (1924) 3D. L. Re 706; 
W. CAN. rule of law.—FISHER v. MATSON & Co., 


discretion waa not bound to apply any 


of three persons under statutory con- 

dition No. 22 in Sched. C. to the above PART IV. SECT. 5. SATBON Ag pe v. BisHeR, [1918] 
, to determine the amount of loss, 4425 x. ‘aw | awards Gnade N. Z. L. R. 1.~-N.Z. 
eco Minding —~Giagce om Ux upon an arbn. under Municipal tis PART IV. SECT. 8, SUB-8ECT. 2.—0. 
95 ublished when notice thereo ven 

DOT ab sctiry g C. Rebs afen (18a) PY the arbitrators to tho municipality. 1186 ii, —-— Award diemtasing claim 
187: 1 W. W. RB. os fl ow aa SWRINSS "De 1201 Bowron aire oF Aas ia or aiswate asus a 7 ne 
ARLESWOOD, tain nnection 
Alte. i. Eq 114 Lan, 793: 27 Man. L. R. Jd, GAN, with this contract ’* in arbn. clause 


arcade <n 
award was valid.—Re Bap & 
Ne rea tear Na ee] 1DL. R. wit? 


1100 v. ——— “Award by one. dap aege 
valid._-He NATIONAL RUS 
a iad ricer oF VALE, Maes 
$ D. L. 9.—CAN, 
11408 ta. — & Mantes: = 
——M As c ieee 
STEPHEN, STEPHEN v. MASTE & 
McDovGat, ie i DL. R. wre 
[1925] 3 W. W. R,. 493.—CAN. 


651. L 206 


ages of the pro 


Gicstucs did noe meet temsther & OOlke 

ar not mee oge er 

sign the formal document in the A.C. 177, P.O. 
prseence 0 of a eae other rBomble the a8. Reference o 
award invalid. ISON 0. ‘‘ justice” of 
HARRIGON 1918) 41 oo 5 a R. 195; arbitrator was appo 
13 O. W. N. 245.—CAN. 


ears IV. SECT. 8, SUB-SECT. 2.-—~A. 


R —CAN, 1 xi. a —, }—T 

booed by the terms of fie aul submission, 
& he cannot make an award not 
ite eee Sag ghd ny v. PORTER (1921), 


P ART IV. SECT. 8, SUB-SECT. 2.—B. 


ei, ——.}—Held: 
had no power to include in their award 
t on the amount found to be the 


on.— 
N. © Tonowro Rr. Oc CORPR., ro Deb 


aceounis fttal . ie. Goan 


to adfust th 
accounts between the parties on a igi? Pan’ 


included a claim for shart ees - 
lah at —GBHAMANDI LAL-NARAI 
eee URANJI mag haa) MAL 11923), 
“4488 L Submtaston ea any ion 
artsing Bigg nog contract A dined gtotng 
contract provided for a reference to 
arbn. of any question arising under it: 
— Held: 6 per conctusion upon 
the evidence was that arties, by 
their oourse of sontante re the 
arbitrators, eatablished that the ques- 
tion as to the dam wae & matter 


in — fee bina & a subject of the reference. 
Me Woep Fiarep Co., eps 


mn 1920) p30] 47,0. Le B. B00; BA 
DL. R. 672; 18 0. W. Ne.” 


be umpire 
within 


the arbitrators 


cote 


TAD 


1263. Add. Annotation :—Refd. Weber v. Birkett, 
{[1925] 1 K. B. 720. 
1281. Add. Annotation :—Mentd. Royal Commis- 


sion on Sugar Supply v. Kw Pore 
. Trading iste (1922), 38 T. L. R. 6 


1288. Add, Annotation :-—Refd. a v. een 
{1925] 1 K. B. 720. 


1291. Add. Citation :—T Mod. Rep. 845. 


1807. Add. Annotation :—Mentd. Re Boks & 
Peters, Rushton, [1919] 1 K. B. 491. 


1357a. ——.J]—CoasTtap (C. T.) & Co. wv. 
NEwsum (H.) Sons & Co., No. 1058a, ante. 
13857b. ——- ———.]—-LaRRINAGA & Co. v. SOCIETE 
FRANCO-AMERICAINI DES PHOSPHATES DBE 
MEDULLA, No. 1067a, ante. 
1861. Add. Citations :—88 L. J. K. B. 227; 
LT. 658; 8387. P. 9. 


Add. Annotation :—Refd. Re Fiscel & Mann 
& Cook, (1919] 2 K. B. 431. 


1361a. ———.]— Arbitrators.made their award 
in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper :— 
Held: the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to deal with.—LYon (J. L.) & Co., Ltn. 
v. HADDOCK, PARKER & Oo., [1919] W. N. ll. 

1898. Add. Annotation :—Mentd. Ayscough v. 
Sheed Thomson (1923), 92 L. J. K. B. 878. 

1415a. Reserved for consideration if 
required.])—Ze O’Conor & WHITLAW’S ARBI- 
TRATION, No. 949a, ante. 

1435a. ——.]—-(1) Where parties submitted all 
matters in difference to arbn., & the award, 
. after reciting the submission, awarded that 
a, certain sum was due & owing from one party 
to the other :—Held: the award must be 
intended to be made on alJl the matters 
referred. 


PART IV. SECT. 8, SUB-SEOCT. 2.—G. 


g (p. 479). ——— Valuation to be flredas to" 
in open market— Absence of any market.) 
—CANADIAN Paciric Ry. ris v. WINDE- 
BANK, [1917] 3 W. W. R. 99.—CAN. 

qi. -}~—The emer ae decision 
ona submission to arbn. were on which 
partner rested the responsiblity for the 
causes necessitating dissolution, & 
on which ood eee _the coe agree 
should be dissolved 
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“i estimated ”* 





could be asce 


Award for payment for workin ng 
depth.J—An awar 
stated that a contractor was entitled 
to payment at the contract-price for Ss. a 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount to which the contractor was 
thus entitled :—Held ; 
the contract-price & credits allowed 
rtained b 


& the use of the wer ** estimated ”’ 
in the award was definite & amounted 
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(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due, & also for prospective damages, 
in consequence of a conttact between the 
pe being put an end to by the other side, 
ut as it also appeared that each of the claims 
was investigated before the arbitrators :— 
Held: a general finding was sufficient that 
a balance was due to one of the parties. 
(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off.—Re CROYDON CANAL Co. 
(1839), 1 Per. & Dav. 391. 
1439. Add. Annstation :—Mentd Toachimson v. 
Swiss Bank Oorpn., [1921] 3 h. B. 110. 
1461. Add. Fake s—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1467. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1468. Add. Annotation :—Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annotation :—Refd. Weber v. Birkett, 

[1925] 1 K. B. 720. , 

Add. Annotation :— -Refd. Weber v. Birkett, 

[1925] 1 K. B. 720. 

1477. Add. Annotation :--Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1497. Add. Annotation :—-Consd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1506. Add. Annotation :—-Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 


1511. Add. Annotation :—Refd. Caven v. Canadian 
Pacific Ry. (1925), 183 L. T. 774. 


1473. 





1516a. |—Re Croypon CANAL Co., No. 
1435a, ante. 
1593a. —— A.-G. FoR MANITOBA v. 





KELLY, No. 9% Sa; ante. 

1598. Add. Annotations :—Distd. Champsey Bhara 
v. Jivraj] Balloo Spinning & Weaving Ca., 
[1923] A. C. 480. Consd. Kelantan Govern- 
pont v. Duff Development Co., [1923] A. CO. 


tersa—One award.)—-Held: the award 
must be referred to the ‘arbitrator to 
or up two awardis.—Re DREYFUS 
ILLING & TRADING COoO., 


T1923) s "A. 8. R. 75.—AUS. 


PART IV. SECT. 10. 
1520 v. .J—Where an arbn. 
award is valid as to a part thereof & 


void as to another part, the valid por- 
tion, if severable from the rest, is 


the amount of 





y evidence, 


not give jurisdiction ee the arbitrator 
to award payment by one partner of 
damages because of ‘aa pay dissolu- 
tion Py) the partnership.—Re ARBITRA- 
TION oo e Guror & VicouRrT & 
Gy4RD MADE BY GOSSELIN, [{1919] 3 
W. R. 957.—CAN., 


PART IV. SECT. 8, SUB-SEOT. 3. ri 





1286 iv. ae taal l, tas of g008e is int 


bs ier ee 
direction to delives goods 
fa tate roportion to all imports ” 
& lacking in finality & 
therefare not enforceable.--THOMP- 
armr & Co., LTp. v. Moony 
Coto) ae a1 8. RON. SW. 196: 87 
yew. 267.—AUS. 7 


de IV. SECT. 8, SUB-SECT. 3.—E. 
. diward of sum subject to 
how Good A epécial reasons." }— 

NOBLE 9, Ciuc LAKE 
TARIO & WusTRan Ry. C Co. sie), 31 
Oan. Ry. Cas. 380.—OANs 


to a fixing of the depth - 2,400 feet.— 
ee rae v. STOKES-STEPHENS iis 


PART IV. SECT. 8, SUB-SECT. 3.—L. 

1356 i. Award setiling dispute— 
Alternative if court should decide 
differently.}—An arbitrator awarded a 

certain sum, &, in the event of the 
Supreme Ct. determining that certain 
views expressed by him in his reasons 
were erroneous, & certain larger sum :-— 
Held: in the absence of any such 
determination the alternative award 
did not come into operation, & the 
award was not thereby rendered uncer- 


reel ane ei HARBOUR Teves 
® HaANn K, [1927] V. hk. 
rer es 89 O. L. Re 570°: {1927] aoa 


L. R, 245.—AUS, 


PART IV. SECT. 8, SUB-SECT. 9.—D. 
15271. Reference of teo separate mat- 


143 


enforceablo.——CIrTy = Swirt CURRENT 
v. LESLIR, (1920) 1 W. W. R. 4867; 
52 D. L. R. 532.—CAN. 

.}~An award contained 
two directions:—Held: the two 
directions could not be severed, &, 
although the first direction was valid 
the second direction being invalid 
qerecient at Med t be ener. for deft.— 


LTD 
Moopy DY (1820 a1 a. ne N. re; Ww. 125: 
37 N.S. W. W. N. 267.—AUS. 





PART IV. SECT. 18, SUB-SECT. 1. 

1694 il. ——,j—The ct. has 
jurisdiction to set aside an award where 
aner ror of law appears on ine face of 
it.—Re CassweLtL & Co. 
DONALD & Jacoss, LTD., toa) N. 4. 
L. R. 368.—N.Z. 

1594 iii. conor a pere Ma- 
HOMED Umzr DoosaL v. NATHOOMAL 

(1927), 54 L. ‘R. Ind. App. 








Cases 1598a—1647. 


1598a, ———_ ——.]—-Certain trawlers were insured 


DRAPERY IMPORTING Co., Lirp., No. 

1059 i, antc.—N.Z. 
1604 ii. par 

award.}—Held: the mistake rendered 

the award invalid.—BEAcH v. HypRo- 

ELRCTHIC POWER COMMISSION OF 1630 vi 

ONTARIO, [1924] 4 D. L. R. 995; 56 or law has beon submitted to the PART IV. SECT. 13, SUB-SECT. 3. 


: "arbitraters their decision !s not open 
Omisston to mention Soe 1665 iva. 

ced disposition of pronerty.\—Held :  frpeniers Gee, MgNavgut & STORES arbitrator has made an award in rospoct 
e arbitrator was entitled to supply 1 
the omission by an addition to the 
award.—DERRET v. DEBRET, [1917] 
3 NG Ww. R. 503 Ps 10 Sask. L. R. 366.— 

A 


1606 vii. 


PART IV: goal a SUB-SECT. 2.— 
e a e 
1626 i. General reference of all mat- 


as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules Lari that all dis- 
utes should be settled in the first instance 
by a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that ‘‘ all matters in difference in 
reference to the said claim for a general 
average contribution are referred,”’ etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award :—-Held: it was bad as disclosing 
an error in law on,the face of it; &, having 
regard to the general terms of the submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside.— 
PARSONS v. BRIXHAM FISHING SMACK INSUR- 
ANCE Co., Lp. (1918), 118 L. T. 600; 14 
Asp. M. L. C. 307; sub nom. Re Parsons & 
BRIXHAM FISHING SMACK INSURANCE Co., 
Lrp., 62 Sol. Jo. 384, D. C: 


.]|—An error in law on the face 
of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award. to some special legal proposition which 
is unsound, the award will stand.—-CHAMPSEY 
BHARA & Co. v. JIVRAJ BALLOO SPINNING & 
WEAVING Co., [1923] A. O. 480; 92 L. J. P. C. 
163; 129 L. T. 166; 39 T. L. R. 253, P. O. 





Annotation: —Mentd. Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C, 497. 


1599. Add. Annotations :—Consd. Re Cogstad & 


Newsum, [1921] 1 K. B. 87; A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Government 
v. Duff Development Co., [1923] A. C. 395; 
Northwood v. L. C. C. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. B. B. 590. Mentd. Payzu v. Saun- 


ENGLISH AND EmpirE DIGEST SUPPLEMENT. 


ders, [1919] 2 K. B. 681; Taylor v, Bank 
of Athens. Pinnock v. Bank of Athens (1922), 
91 L. J. K. B. 776; Finlay v. N. V. Kwik 
Hoo Tong Handel Maatschappij, [1928] 2 
K. B. 604. , 

1603a. Immaterial to decision.]|—BuErRGaR & 
Co. v. BARNETT, No. 1822a, post. 

1614. Add. Annotation :—Consd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268. 

1622, Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391.. 

1624. Add. Annotations :—Expld. Re Becker, Shil- 
lan & Barry, [1921]1 K. B. 391. Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1643. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 895. 

1644, Add. Annotation :—Refd. Kelantan Govern- 
ment v. Duff Development Co., [1923] A. C. 


AM 





1644a. -] — Though an award may be set 
aside for an error-of law appearing on the 
face of it, & though a question of construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has procecded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose.—KELANTAN GOVERNMENT Uv. 
DUFF DEVELOPMENT Co., [1923] A. C. 395; 
129 L. T. 356; 39 T. L. BR. 337; 67 Sol. Jo. 
437, H. L.3; previous proceedings, sub nom. 
Dorr DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385, C. A. 


1645. Add. Annotations :—As to (1) Apprvd. 
Champsey Bhara v. Jivra}] Balloo Spinning 
& Weaving Co., [1923] A. C. 480. Consd. 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K.B. 590. Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Kelantan Gov- 
ernment v. Duff Development Co., [1923] 
A. O. 895. 

1647. Add. Annotation :—Consd. Kelantan Gov- 
esa v. Duff Development Co., [1923] 
A. ©. 395. 


special case sub- ters in dispute.|\—Ileld: the parties amination of the materials before the 











1599 i. —— In 
mitted to High Court.}—Re BRECHIN & were bound by the arbitrator’s award arbitrator discloses that his findings 
however erroneous in law it might be. are unsupported by, or against, the 
—NATIONAL MortTGaGE & AGENCY weight of evidence.—LATHAM v. Fos- 
Apparent on face of Co., LTD. v. Bram & Co., [1923] TER’8 AUSTRALIAN FIBRES, LTD., [1926] 
N. Zz. L. R, 933.—N.Z,. Vv. L. k, 427.—AUS. ° 


--—Where a question 


——-.J— Where an 





Lrp. (No. 3) of a claim involving the proof of a 


arbitrator setting out the items in 
respect of which he has made his 
award, & the amount he awarded in 


in issable in evidence.—HaLLigaN 


adm 
1649 vii. -——.]~It ig no ground for v. Lawson (1922), 22 8. R., N. S. W. 
setting aside an award that an ex- 6501; 39.N.5, W. W 


. N. 204.—AUS. 
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1668a. 


oven weer 8. Ay (¢) of the ks Act. 
~-— Re AITH ITY OF TORONTO ; 
(1917), 38 O. L. R. 337.—CAN, noe ne Cane aro AN, evidence & file their award, counsel 


1871 vii. 


poe nonese opinion of the arbitrators 


1671 villi, 
amount.J)~-The amount awarded by award made as 
an arbitrator may, upon consideration 
of the evidence, be increased by the 
appellate ct.—LAKE ERIE & NORTHERN 105; 86D. L 


1667. Add. Annotation :—Consd. Sutherland v. 


Hannevig, [1921] 1 K. B. 386. 


Act of 1889, s. 7 (c).|—An 
arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award :—Held : 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an “accidental slip or omission ’’ entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside.—-SUTHERLAND & Co. v. HANNEVIG 
BROTHERS, Lrp., [1921] 1 K. B. 38386; 
90 L. J. K. B 225; 87 T. L. BR. 102; 
sub nom. Re SUTHERLAND & Co. & HANNEVIG 
BROTHERS, LTp., 125 L. T. 281; 15 Asp. 
M. L. O. 203, D. O. 








1669. Add. Annotation :—Refd. Sutherland v. 


Hannevig, [1921] 1 K. B. 386. 


1698. Add. Annotations :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268. Mentd 
Larrinaga v. Soc. Franco-Americaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 
45; Rockingham Sisters of Charity v. R., 
[1922] 2 A. C. 815. 


1701a. Liability to cross-examination.|—In 


June, 1913, claimants, R. & Co., effected an 
insurance with resps., an insurance cCo., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all ninc months, on account 
of annual net profit & charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnov er for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 





Vol. 11.—Arbitration. Cases 1667—1'762, 


claimants’ auditors, L. & G. A condition 
on the back of the gee provided for 
reference to arbn. of differences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor :—Held: as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be’ cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire.x—REcHER & 
Co. v. NortH British & MERCANTILE INSUR- 
ANCE Co., [1915] 3 K. B. 277; 841. J. K. B. 
1813; 113 L. T. 827, D. C. 


1706. Add. Annotations :—Mentd. Stollmeyer v. 
Trinidad Lake Petroleum Co., [1918] A. C. 
498, n.; Slack v. Leeds Industrial Co-opera- 
tive Soc., [1923] 1 Ch. 431. 

1715. Add Annotation :—Mentd. Spencer v. Hem- 
merde (1922), 128 L. T. 83. 

1735. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

1738. After this case add ‘ Personal representa- 
tive.}—See Vol. XXIV., p. 621, Nos. 6508, 
6509, & compare origi volume, pp. 393 
et seq.”’ 

1751. Add. Annotation :-—Refd. Czarnikow v. Roth, 
Schmidt, {1922] 2 K. B. 478. 

1758. Add. Annotation :—Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1761. Add. Annotation :—Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation :—Reid. pee i v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 


1666 iii. —— Effect of statute— PART IV. SECT. 15, SUB-SECT. 2.—  reference.}—Where an order for a 
rbtiration Act, 1914 (ce. 65).+—Held: A. (b). reference is made with the consent 
e arbitrator had power to amend his 1723 xi. ——_ s—d&+3® — Unless of the solrs. on both sides, & arbi- 








amages 
wrong principle followed.|—LAKE ERIE 


trators are appointed in pursuance of 
. v. Mou (1918), such order, & the arbitrators take 


for botb parties taking no objection 


7 — to the regularity of the proceedings, 
oT vil, —— Unless award | not Or AV eens 2.— the parties will not be permitted, aftor- 
An appellate ct. should not interfere ni. 


wards, to attack the award or the 


.}—Where arbn. proceed- subsequent proceedings on the ground 


ary an award unless it is satistied ings are initiated by a provincial that the ct. by which the order for 


to v 
that the award did not truly represent railway co. & much of the evidence is reference waa made had no jurisdiction 
received before an amalgamation of the to do so.—HALuL v. ELECTRIC CoMRS. 


damager, or that their basis of oo, with a Dominion railway co. is op LAWRENCETOWN, [1921] 54 N.S. R. 


valuation waa crroneous.—He Scorr & effected & the proc 
Osmawa TOWN (1922), 62 O. L. R. 
4.—-CAN , aa ‘oes atte 


eedings are allowed 283; 57 D. L.-R. 535.—CAN. 
r the amalgamation, 


practically all that remained PART IV. SECT. 16, SUB-SECT. 1. 


be done is the making of the award, 





Power to tnerease the Dominton co. is 


roceedings,. — Ha 
S ORTHERN Ry. Co 


aid 


ai. —— Compulsory _reference— 
peound (by the subsequent voluntary eubmission. 
y wv. CANADIAN Held: the award of the arbitrator 
1917]3 W. W. R. was not open to review by the ct.— 
—CAN, RoyvaL COMMISSION oF WHEAT Sup- 
5 PLIES ». USHER & Co., LTD., [1920] 2 


Co. v. BRANTFORD GOLF & 
NTRY CLUB 191 Pp Can. R ° Cas, PART Iv. SECT. 15 SUB-SECT. 2.—D. I. R. 483.—IR. . 
; 33D.L. ke af AN. " ad. Jurtediction of court ordering 1786 ia. —— Appellate Division of 
J.8. 145 10 


1822a. 


1822b. 


Supreme Court.}——An appea) from or a 
motion to set aside or remit an award 


1802 lil. -——— -—— ay a submis- 
gion to arbn. the partics thereto agreed 
that the Arbn. Act should dpe ap y 


the 
arbitrator should be final 


1798a—1851a. 


1799a. —— Single judge of High Court.|—Pro- 


DUcE BROKERS, Lrp. v. BLYTH, GREENE, 
JouRDAIN & Co., Lrp., No. 1960a, post. 


22. Add. Annotations gtd a ee v. Bar- 
nett (1919), 89 L. J. K. 161; Ozarnikow 
v. Roth, Schmidt, [1922] ry K. B.. * 478. 


Question to be raised geen ipa ams 
(1) It is not misconduct on the part o 
arbitrator or umpire, within the Act of 7389, 
s. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a polnt of law, ‘it his findi g on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(z) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. —BUERGER & Co. v. 
BaRNETT (1919), 889 L. J. B. 1613 120 
L. T. 570; 35 T. L. R. 260; ene Sol. Jo. $391, 
D.C. 


-.]—When questions of law arise in an 
arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed through all the stages 
of its own proce ye ee for an appeal 
from the award. Satie by refus 

to make his mi c ‘he form of a speci 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside.—Re Fiscue. & Co. 
& Mann & Cook, [1919] 2 K. B. 481; 121 
L. T. 2753 sub nom. FiscHe, & Co. v. MANN 
& Coos, 88 L. J. K. B. 1178, D. O. 


1825a. Disregarding statute passed after hearing 


but before issue of ee bet — (1) Resps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, ; Siving claimant the amount 
due up to the date the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 


not strictly 


which surround judicial procedure Libba 
a 


ENGLISH AND Emprre Dicest SuprLEeMEnNrt. 


whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the raspleraion in not taking the 
- statute into consideration :—Held: whether-. 
or not the arbitrator was aware of the Act, 
he had applied its principles, &, consequently, 
there was no misconduct; the parties were 
not grag by surprise, & the award was good. 
(2) It has been contended that the fact 
that the ravers did not know or take cog- 
pee of ig Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that woulda amount 
to misconduct, although possibly it a 
amount to surprise (A. T. LAWRENCE, J.}— 
OsMOND v. WOOLLEY (1917), 87 L. J. kK. B. 
822; 118 L. T. 29; 84 T. L. R. 133, D. C. 
1826. Add. Annotation :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


1827. Add. Annotation :—Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 


1839a. Surprise—What amounts to.]—-Osmonp v. 
Woo.LLEy, No. 1825a, ante. 
1850a. ——— Objection to authority of arbitrator 
to determine dispute.}—The owner of a timber 
estate sold the whole of the timber thereon 
= a timber co. in consideration of fully paid 
shares in theco. Subsequently by policies 
ps ected in his own name with savaret incur 
ance cos. he insured this timber apainat Ae fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
co. toa large extent. The arbitrator held that 
claimant had no insurable interest in the 
ds insured & disallowed the claim :— 
eld: claimant having allowed the point 
of want of insurable interest to be raised 
before the arhitrator without objection, it 
was not epen to him to call in question the 
authority of the arbitrator to entertain it.— 
MacavURA v. NORTHERN ASSURANCE Co., 
[1925] A. O. 619; 94 L. J. P. ©. 164; 133 
L. T. 152; 41 T. L. R. 447; 69 Sol. Jo. 
7773 31 Com. Cas. 10, H. L. 
notation : ape Hirji Mulji v. Cheong Yue 8.8. Co., 


Ante%6] A. OC. 497 
1851a, —— .]— DEXxTE LID. HAIL 
, Crust. Orn Oo. (BRapeoxy): No.. 1088b, ante. 


N. Z. L. R. 1.—N.Z, 





d to.—Mavrti 
ust be to the Appellate Div. of the Bawa Heo v. U Min Nyon (1925 1811 fi a. ——~.}—Where in a paving 
Supreme Ct.—SNIDER 2 MILLER, [1924] I. L. R. 3 Ran. 387. oe ; reigucbey pahabart olf “ city 6 engineer 
bee 7 on hoe. (oaeh 18a Hy neh ising ta reciting, or der of reference § seninst t being unduly safiuenced his 
198; [i093] 3 We W. R. 1376.—-CAN. "an award which “recited” an omployers ; & if it that he ia 


& that the gecren aie 


be like not to decid 
fairly oee the contractor als vee t be 


boun: Jig decision 
INA, [1920] 4 twee W. E. 


upon both parties :—Held : aapren: 
ment was void as against public poe: 
—BEACH . x oF ONTARIO, [1024] 4 : 
COMMISSION OF ONTARIO 
D. L. R. 995: 56 0. L. R. tOAR. 
a Potatoes in the wenseduns 
adonted by by the arbitrators there has 
been something radically wrong or 
vicious an award cannot be impeached 


the und that the technical web 
oftudiee procedure & rules of evidence 


KWwEKU v TAYE, 
anes 3 755; 95 L. I. sP. O. 157 
$5 L. T. 642.—GOLD CGO 


PART IV. SECT. 16, SUB-SECT, 2.2-B, 


ci. -—— Refusal to state case. }-— 
Noglect by an spre teel to state a G & case 
for the opinion of the ct. after being 
definitely asked by either of the parties 
to do so is ‘acie technica] mis- 
condaat. for which his award may be 
set aside.—FisHzR v. MATSON & Co. 
Matson & Co. v. FISHER, [1918] 


811 ; 50 D. L. R. 93; 18 Al 
94.—OAN. a 


PART IV, SECT. 16, SUB-SEOCT, Be 
1852 xi. ——— Consent to extension o 
time for makt d.}—~Held : ot 
pot OF eonecnt ore an of time, & 
on 8 
arbitrators making 4 Ag rd, od 


of on ae —Powis 


GE v. VAN: 
O. R. 180. 


couvER (CITY) Pao) 988 23 B. O 
—OCAN, 


1852 xii. ——— 


1857a. By motion.|—Any objection-to an award 
on the ground of misconduct or trregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken [within the time limited b 

-R. 8. 0., Ord. 64, r. 14] cannot be pleade 

in answer to an action on the award (per 
Cur.).—OprpenHem & Oo. v. ManomEp 
Hanmer, (1922]1 A. 0. 482; 91 L. J. P.O. 
205; 127 L. T. 196, P. ©. 

Annotation :-—Apld. Scrimaglio v. Thornett & Fehr (1924), 

131 L. T. 174. 

1857b. ——.]—Scrm™MAGLIO v. THORNETY & Fru, 
No. 185a, ante. 

1857c. ——— Entered in special paper.|—-A motion 


to set aside an award which has been stated 


in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should. be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special B od ach 
—Re OCowaN Broruers, Lrp. & KRYMER 
(Henry) & Co., [1919] W. N. 140, D. ©. 

1869. Add. Annotation :—Refd. Re Campbell 
(1919), 88 L. J. Ch. 619. 

1912a. ——— Failure to apply within time limit.|— 
OpPENHEIM & Oo. v. MAHOMED HANEHEP, No. 
1857a, ante. 

1912b. —— .|—ScRIMAGLIO v. THORNETT & 
Four, No. 135a, ante. 

1925. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co.. [1923] 
A. ©, 395. 

1943. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480; Kelantan Government 
v. Duff Development Co., [1923] A. C. 395; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 690. 

1950a. Misconduct.}] — Oprpmnurim & Co. vw. 
MaHoMED HANEE?, No. 1857a, ante. 

1954a. ——~.|—Where an arbitrator in making 
his award deals with the costs of the award 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
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to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms.— Re BECKER, SHILLAN & Co. & Barry 
BROTHERS, [1921] 1 K.B.891; 90 L. J. K. B. 
816; 124 L. T. 604; sub nom. BECKER, 
SHiitan & Oo. v. Barry Brotrsers, 37 
T. L. R. 101, D. CO. 


Annotations :—Consd. Bradshaw v. Air Council, [1926] Ch. 


329. Refd. La v. Soc, Franco-Américaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 45. 
1960a. By motion—Before single judge of 
High Court./——A judge of the High Ct. sitting 
alone ‘may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case.—Pro- 
DUCE BROKERS, Lrp. wu BLYTH, GREENE, 
JOURDAIN & Co., Lrp. (191° 88 L. J. K. B. 
597; 119 L. T. 311; 844%. Lu. R. 419. 
Annotation :—Folld. Re Cowan & Rymer, [1919] W. N. 140. 
1960b. ———-—__ -.]—OprprnuEem & Co. v. MAHOMED 
HANEEF, No. 1857a, ante. 


1981. For the paragraph in original volume 
substitute the following paragraph :— 
Foreign award-—— Whether enforceable as 
judgment of foreign court.}—An award in a 
foreign arbn. [unenforceable in the foreign 
country without an enforcement order) is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced.—MERRIFIELD, ZIEGLER & Co. v. 
LIVERPOOL CoTron Assocn., Lip. (1911), 
106 L. T. 97; 55 Sol. Jo. 681. 

Annotation :—Refd. Harrop v. Harrop, [1920] 3 K. B. 386. 


198ia. Action on—By what law contract 
governed.] —- Pitfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed ‘‘ Re- 
insurance contract—Marine Insurance.’’ The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pitfs. in Norway & by defts. in 
London & was stamped with an English six- 
penny stamp, but not in accordance with the 
nglish law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 





went on with an arbn. without objection 
after an irregularity had : 
Held: they were precluded from 
see oe to set aside the award on the 
un of the _§ itrregularity. — 
uNawa © U PYINNYaDIPA (1923), 
I. L. R. 1 Ran. 15.—IND. 


1852 xiii. ———-. A reference 

satiety slander to tk 
oO ayabie @ landio 

tenaat in reapect ‘of sheep stock :— 


oe 


tenant : 
Heid ¢ pursuer having full knowledge 


of the nature of the stock that was 
tend 


» & vrata accepted 
the stock & dealt with it as if it was his 
own, was barred from objecting to 
eeopuaeow (i019) 86 8a. te Be 908 
0. ROBERTSON . ; 
[1919) 1 8. L. f 360:—SCOT, 

at. Award fon of court 

ivard {ono t ed, might 

be set aside notwithstanding that it 

followed the opinion of the ct. upon 

© cane stated onde Arbn. Eanaal #1090), 
NKE ARBITRA: 

iy @. we , 829; 470, L, R. 411.— 
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1898 i. Grounds for Not 
mistake of counsel on ton of law 
or practice.}—On a motion to extend 


the time for making an application to 
set aside an award iS eld : where the 
rules require special] circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not constitute 
a special circumstance justifying the 
joer veuuon of the paar a Laaoaets 
UNIOCIP ARLES Py 
a) 1W. Wy. R. 208; 27 Man. L. R. 
. Under Consolidated unticipa 
Act, 1922, ee. 383, 345 (1). Re VanRry 
& CARLETON County, [1924] 4 D. L. R. 
1055; 860. L. R. 129.—-CAN. 


PART IV, SECT. 16, SUB-SECT. 4.—D. 
wring brit pheasant 
Wick Ga8 & OWFIELDs, LTD. & NEw 


Brunswiox Exscrric Powzr Co 
____ (N.B.), [1996] 2 D. L. R. 102.-— 


CAN, 
147 


PART IV. SECT. 17, SUB-SECT. 2- 


sl. Under 2 Edw. 7, oc 107, 
as, 12, 21—Grounds for remitting. }— 
Re COLEMAN & TORONTO & NIAGARA 
POWER Co. (1917), 40 O. L. R. 130: 
88 D. L. R. 65.—-CAN, 


PART IV. SECT. 17, SUB-SECT. 8. 


ri. .}—Unless there is a mistake 
in law or fact evident on the face of 
the award itself, or the arbitrator 
admits that he has made a mistake in 
law or fact, or there has been fraud or 
corruption, the award wil] not bo 
refe back.—Re Fox & CoNsoLI- 
DATED MINING & SMELTING Co. oF 
CaNaDA, gts 1D. L. R. 245; [1924] 
3 'W. W. R. 861.—OCAN. 





r ii. -—— bitrators alleging mis- 
take. }—The ct. wil] not remit an award 
because the arbitrators allege a mistake 
ib pana Mo ng sae purse of ten 
a —ROBINS v0. ANDREWS, 

a L. R. 858; 1 W. Ww. R. 963.— 


J © 


Cases 1981a—2944. ~EnaiisH any Empimr Diaxst SUPPLEMENT. 


favour cf pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract. must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award :—Held: as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded.—NorsKE ATLAS INSUR- 
ANCE Co., LTp. v. LONDON GENERAL INSUR- 
ANCE Co., Lrp. (1927), 43 T. L. R. 541. 


1985. Add. Annotation :—Mentd. Re Campbell, 
[1920] 1 Ch. 35. 
After this case add ** See, now, R.S.C., Ord. 11, 
r. 8a.” ; 

1985a. Grounds for granting or refusing order— 
Objection to award.]—Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect. should be made giving leave 
to tata summarily under the award.— 
Ke Boxs & Co. & PETERS, Rusuton & Co., 
[1919] 1 K. B. 491; 88L. J. K. B. 351; 120 
L. T. 516, C. A. 


1985b. ———- Award against Crown.]—An award 
against the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
Judgment or order will be refused.—GRECH 
v. BOARD OF TRADE (1923), 92 L. J. K. B. 
956; 130 L. T. 15; 39 T. L. R. 630; 67 
Sol. Jo. 725, C. A. 


‘ Annotation :~-Distd. Richardsons & 
sai tiey v. Bernhard, [1925] 2 K. B. 121. 
2048. Add. Annotation :—Mentd. Spencer v. Hem- 

merde (1922), 128 L. T. 33. 

2048. Add: Annotation :—Mentd. Weber v. Birkett, 
[1925] 1 K. B. 720. ee. 

2058. Add. Annotation :—Mentd. L. . H. Ry. 
y. Easington Union Assmt. Com. & Nar 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

2056a. ——.]—OPprENHEIM & Co. v. MAHOMED 
Haneer, No. 1857a, ante. 

2059. Add. Annotation :—Refd. Joachimson uv. 
Swiss Bank Corpn., {1921] 3 K. B. 110. 
2141. Add. Annotation :—Mentd. Re Boks & 

Peters, Rushton, [1919] 1 K. B. 491. 

2187. Add. Annotations :—Apld. Bradshaw v. Air 
Council, [1926] Ch. 829. Refd. Haynes v. 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Mansfield v; Robinson, [1928] 2 K. B. 353. 

2213. Add. Annotation :—Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 


2226. Add. Annotation :—Mentd. Sutherland v. 
Hannevig, [1921] 1K. B. 336. 

2244. Add. Annotation :—Refd. Akt. 
Harding, [1928] 2 K. B. 371. 

2326. Add. Annotation :—As to (1) Refd. Reid, 
Hewitt v. Joseph, [1918] A. C. 717. 

2831. Add. Annotation :—Refd. Akt. 
Harding, [1928] 2 K. B. 371. 

23832. Add. Annotations :—Consd. Reid, Hewitt v. 
Joseph, [1918] A. C. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212; Weber 
v. Birkett, [1925] 1 K. B. 720. 

2836. Add. Annotation :—Consd. Reid, Hewitt v. 
Joseph, [1918} A. ©. 717. 


2340. Add. Annotations :—Consd. Keen v- Towler 
(1924), 41 T. L. R. 86. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 
133 L. T. 397. 


2344. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, {1921} 1 K. B. 391. 


Ocean v. 


Ocean v. 


PART IV. SECT. 19, SUB-SECT. 4.—C. 


2050 iii a. J—B., an arbi- 
trator, in the absence af & without 
notice to one of the parties, made an 
award :—Held: although the award 
might have been set aside for mis- 
conduct of the arbitrator if moved 
ag ip time, yet, the award bein 
final, the misconduct could not be ee 
up as an answer to an action upon the 
award.—TOURANGEAU ¥. SANDWICH 
Wrst Townasaip, (1920) 48 O. L. R. 
306 ; 56 D. L. R. 83.—CAN. 


2050 ili b. -}—-In a suit 
in India upon an award made upon 
@ submission to arbn. in England, 
irregularity or misconduct in arriving 
at the award is not a defence.— 
OPPENUEIM & Co. v. MAHOMED HANEKEF 
{1922)1A.C.482; 91L.J.P.C. 205; 127 
L. T. 196; 49 L. R. Ind. App. 174.—IND. 


2050 ili -}—An award 
duly made in England under the 
Englisb Act of 1889 can be enforced by 
a suit in an Indian ct., & cannot be set 
aside by an Indian ct. on any ground 
of misconduct or irregularity on the 

art of the arbitrator.—JOHN BaTr & 
Co. 














Co 





; een vw. KANOOLAL & 
(1925), I. L. R. 53 Calc. 65.—IND. 


PART IV. SECT. 19, SUB-SECT. 8. 


sm. What defences available.}— 
Applts. Drousot an action against the 
Commonwealth to recover money due 
under two contracts. While the action 
was pending the A.-G. of the Common- 


wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
This agreement recited the ma of 
the two contracts. The arbitrator 
having made his award in favour of the 
Commonwealth, applits. moved to set 
aside the award or to remit it to the 
arbitrator on certain grounds, none 
of which related to the validity of 
either of the contracts. That motion 
was dismissed. On an application by 
the Commonwealth for leave to enforce 
the award :—Held: applts. were not 
entitled to challenge the validity of the 
two contracts or the authority of the 
A.-G. to make the agreement for arbn. 
—-KIDMAN v. COMMONWEALTH OF 
AUSTRALIA (1925), 37 C. L. R. 233; 26 
8. R. N. 8 W. 379; 43 N. 8. W. W.N. 
11; (1926) Argus L. R. 118.—AUS. 
sn. Arbitration Act, 1909, 8. 13— 
Award merely determining rights.}— 
The above sect. does not authorise 
a, judge to give leave to issue execution 
directly on an award which merely 
determines rights, but says nothing 
as to the amount to which the success- 
ful party is entitled.— Re MCNaUGHT & 
STOKERS-STEPHENS O1L Co.(No.3),{1918] 
bs Ww, WwW. R. $37 $ 43 D. L. R. 7.—CAN, 
pe Arbitration Act, R. §. M., 1913 
(c. 9}—Award under Municipal Act.}— 
Arbn. Act, R.S8.M., 1913 (c. 9), applies 
to awards under Municipal Act unless 
expressly conflicting with the latter 
Act. here an award on an arbn. 
under Municipal Act is made on a 
written submission & fixes not only the 
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~ AL 
1913‘ (c. 9)}—Greater Winnipe 


amount but also the liability, it may 
be entered on application as a judg- 
ment of the Ct. of g’s Bench 

enforced accordingly.—SWEINSSON v0. 


RURAL MUNICIPALITY OF ARLES- 
woop, [{1917], 3 W. W. R. 201; 36 
D. L. R. 32.— CAN, 


PART IV. SECT. 20, SUB-SECT. 1.— 
D. (b). 


Arbitration Act, R. S. M., 
13° Water 
District Act, 1913 (c. 22),}— JVER- 
SON & GREATER INNIPKG WATER 
District, (1921] 1 W. W. R. 621: 57 
D. L. R. 184; 30 Man. L. R. 98.—CAN. 

li. Arbitration Act, 1908.j— 
An order provided that the costs of 
the reference & award should be with- 
in the discretion of the arbitrator under 
& subject to the above Act :—Held: 
the discretion of arbitrators with regard 
to .costs was not limited by the 

rinciples which the _ cts. apply. 


IyNanN v. FORBES, [1921] N. 
7138.—N.Z. 
PART IV. SECT. 20, SUB-SECT. 3. 
zi, —— Includes costs of countcr- 
claim.J—KIRK wv. KIRK (1897), 40 
N. 8. ‘ 600.—COAN. 
sq. “ Costs of attendance of party~—- 
Party atiending with several urtineases— 
Cosia of not included.}— 
McQUEEN v. VANCOUVER ISLAND 
Powrr Co., LTD, (1925), 35 B. C. R. 
558.—OAN. = 








2352. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 


2858. Add. Annotation :—Consd. Williams v. J 
[1926] 1 K. B. 285, en 


2854. Add. Annotation :—As to (1) Consd. Williams 
v. Jones, [1926] 2 K. B. 37, 


2355a. Whether more than one issue—R. 5S. C., 
Ord. 65, r. a a v. JONES (STANLEY) 
& Co., [1926] 2 K. B.87; 95 L. J. K. B. 471 ; 
134 L. T. 652; 70 Sol. Jo. 463, C. A. 

2358. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, [1921] 1K. B. 391. 





Vol. IL—Arbitration. Cases 2352—2580b. 


2361a. —— Award not providing for costs of 
Roa BECKER, SHILLAN & Co. & 
ARRY Broruers, No. 1954a, ante. 


2400. Add. Annotation :—Mentd. Barle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 758. 


2406. Add. Annotation :—Mentd. Barle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 758. 


2418. Add. Annotation :-~Mentd. Re Barker's 
eee Knocker v. Vernon Jones, [1920] 


Part V.—References by Order of Court. 


2489. Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 1638. 

2443. Add. Annotations :—Mentd. Countess War- 
wick 8.8. Co. v. Nickel Soc. Anon., Anglo- 
Northern Trading Co. v. Emlyn, Jones & 
Williams (1917), 87 L. J. K. B. 309; Robinson 
v. R., [1921] 3 K. B. 183. 


2447. Add. Annotation :—Mentd. Sack v. Jones 
{[1925] Ch. 235. 

2448, Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 

2455. Add. Annotations:—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 691. 


2456. Add. Annotation :—Mentd. Robinson v. R., 
[1921] 3 K. B. 183. 


2459. Add. Annotations :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 691. 


2474. Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 
R. P. C. 367. 

2523. Add. Annotation :—Mentd. Taylor v. Davies, 
[1920] A. C. 636. : 

2557. Add. Annotations :—As to (1) Consd. Re 
Soc. les Affréteurs Réunis & Shipping Con- 
troller, [1921] 3 K. B. 1; Kursell v. Timber 


Operators & Contractors, [19238] 2 K. B. 
202. Ae to (2) Consd. Re Soc. les Affréteurs 
Réunis & Shipping Controller, [1921] 3 
K..B. 1; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, (1926) 2 K. B. 238. 


2580a. No power to aijter his own order.]|——-Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R.S. C., Ord. 28, r. 11, to 
alter his report subsequently.—BENTLEY v. 
O’SULLIVAN (1925), 1383 L. T. 189; 41 
T. L. R. 374; 89 Sol. Jo. 509, D. C, 


2580b. Power to set aside his own order.|—-In an 
action tried by an official referee judgment 
was given against defts. by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. S. C., Ord. 59a, 
r. 3 (b), he had no jurisdiction to set aside 


PART IV. SECT. 20, SUB-SECT. 6. 

sr. Power of arbitrator to fix coun- 
sel’s feea.}---On an arbn. as to costs 
in an action, the arbitrator has power 
to fix the counsel’s foees.—CHATTER- 
SON %. DuTTroNn, (1917] 2 W. W. R. 
393; 83 D. L. R. 622; 10 Sask. L. R. 
169.—C t 

st. Power of arbltrator to postpone 
taration.J—~An arbitrator on making 
his award may reserve the question 
of the costs of the arbn. & tax them 
subsequently.—-CHATTERSON vo. DutT- 
TON ae 2 W. W. R. 393; 33 
D. L. R. 622; 10 Sask. L. R. 169.— 


officer having disallowed the fees for 
senior counsel on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were in no way neces- 
sary :~—Held: as the arbn. involved 
& sum of nearly £6,000 & the evidence 
was of a highly technical-nature, the 
services of a senior counsel were 
properly employed, & his fees & the 
accessory charges should have been 
allowed.—Gariioxk & Co. v. POYNTON 
(1917), 88 N. L. BR. 59.—~—8. AF. 





2414 viii. ——-. +-NEW BRUNSWICK 
ELECTRIC POWER COMMISSION vt. QUIN- 
TON, [1924] 4 D. L. R. 345.—CAN. 


PART V. SECT. 4, SUB-SECT. 4. 


ai. ‘© Acting °? Deputy Registrar 
of Supreme Court.}-—-Held: while the 
validity of the appointment was 
doubtful, yet as the above officer had 
acted since his appointment, a judge 
of first instance should uphold the 
appointment unless fully satisfied that 
there was no power of making it, 
especially where, as in this case, the 
reference had proceeded without ob- 
ection on the point.—FUSARELLI v. 
oco TOWNSITE Co., [1922] 1 W. W. R. 
1238.—CAN. 





PART Vv. SECT. 1, SUB-SECT. 5. 

p (p. 616) i. ——— ———- ——._ Alverta 
Rules, r. 312.}-—-MAINFROID ¥. MAIN- 
FROID (Alta.), (1926) 4D. L. R. 1060; 
{1926} 3 W .R. 617.--CAN. 

zi, ——— —~.]}—Re CocHRAN's 
Trusts’ No, 2 (1919), 52 N. 8. R. 278. 
—OAN 
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PART V. SECT. 1, SUB-SECT. 6. 


2474 li, ——.J—Avory & SON v. 
PARKS (1917), 12 O. W. N. 43; 39 
O. L. R. 74; 36 D. L. R. 71.—CAN. 


PART V. SECT. 2, SUB-SECT. 1.—D. 


sw. Under Alberta Rules.}--MAIN- 
FROID v. MAINFROID (Alta.), [1926] 4 
D. L. R. 1060; (1926) 3 W. W. R. 
617.—CAN. 

oi. Action on building contract.] 
~——Housk REPAIR & SERVICE Co. v. 
MILLER (1921), 64 D. L. R. 115; 49 
O. L. R. 205.—CAN. 





PART V. SECT. 2, SUB-SECT. 6. 


ey. Time for eal—Ezxtension of 
time—When granted. }—An at tare 
was refused for extension of tiwe for 
appea) from a matter in a referee's 
report, the report, although not salary 4 
confirmed, having been dealt wit 
nearly two months before, & the 
reason for extension & merits of appeal 
being, in the circumstances, insuffi- 
cient.—JAMIESON v, JAMIESON, [1921] 
1 W. WwW, R. 63.—~CAN. 


Cases 2580b—2618. ENarisn anpD Empree Dicust SupPLEMENT. 


his own (ndement :—Held: (1) the ob 
in regard to time, not ha een taken a 
the earliest opportunity, could not be relied 
upon by P care on the appeal; (2) as under 
R. 8. C., Ord. 86, rv. 50, the official referee 
“the same authority in the conduct of an 
reference or trial as a judge of the High Ct.,”’ 
he had jurisdiction to set aside his own judg- 
ment, & the words ‘‘ save as herein provided, 
no application for a new trial before a referee 
shall be made ”’ at the conclusion of Ord. 59a, 
r. 8 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct.—Lonpon StEamsHip & TRAD- 
ING CoRPN., LD. v. RUSSIAN VOLUNTEER 
FLEET (1926), 185 L. T. 607; 42 T. L. R. 
632; 70 Sol. Jo. 888, D. OC. 

2591. Add. Annotations :—Mentd. Evans v. Shot- 
ton (1918), 87 L. J. Ch. 627; Citron v. Cohen 
(1920), 36 T. L. R. 560; Woodifield v. Bond, 
{[1922]2 Ch. 40; Anstruther-Gough-Calthorpe 
v. McOscar, [1924] 1 K. B. 716; Hewitt v. 
Rowlands (1924), 181 L. T. 767. 

2598. Add. Annotation :—Refd. Ruf v. Pauwels, 
{1919} 1 K. B. 660. 


2595. Add. Annotation :—Mentd. 
Jones, [1926] 1 K. B. 255. 


2598. Add. Annolations :—Mentd. Ellis v. Torring- 
ton (1919), 35 T. L. R. 5381; 8.8. Celia v. 


Williams v». 


8.8. Volturno, [1921] 2 A. C. 544; Calthorpe 


v. McOscar, [1923] 2 K. B. 578. 


fon 2599. Add. Citation :—46 L. J. Q, B. 186. 


2608. Add. Annotations :—Aa to (1) Consd. Co 
v. Newsum, [1921] 2 A. 0. 628. As to (2) 
N.F. Cogstad v. Newsum, [1921] 2 A. O. 528. 


2610. Add. Annotation :—Mentd. Re Jewell’s 
Settlmt., Watts v. Public Trustee, [1919] 2 


ee Baa Pig peg are a miley 

e Hig . ju ent was given for ‘ 

for an amount’ hs Earagsortatnied on fakiag 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 
£83 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pltf.’s ey eenreeey ordered the costs 
to be taxed on the High Ct. scale :—Held: in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costes on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finall 
determined.—Liaut v. West (WILLIAM) 
Sons, Lrp., [1926] 2 K. B. 288 ; 95L. J. K. B. 
657; 1384 L. T. 693; 42 T. L. R. 311; 70 
Sol. Jo. 404, O. A. 


2612. Add. Annotation :—Mentd. Joachimson »v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Part Vl—Application of Arbitration Act, 1889, to 
References under Statute. 


2614. Add. Annotation :—Mentd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 


2618. Add. Annotations :—Consd. Re Becker, 


Shillan & Barry, [1921]1K.B.391. Mentd. 
Larrinaga v. c. Franco-Americaine des 
a aa de Medulla (1922), 92 L. J. K. B. 


PART V. SECT. 3. 


Scope of reference—Not facts in issue 
oft 8S OAN, i 


determined by court.)—FOSTER v. REAUME, [1926] 1 D. L. R. 1024; 60 


15a. 


21. 


56. 
57. 


58. 
59. 
63. 
63a. 


Vol. I1.—Cases 1—76a. 


AUCTION AND AUCTIONEERS. | 


Part |.—Definitions. 


1. Citations :—For “ 1 Day. 111” read * 1 Dow. 111, H. L.”’ 





Part Il. 


Use of Initials ‘‘A.A.I.’"|—Plitf. Bowler & his 
co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
& G., & in May, 1920, deft. entered their 
employment as an outside canvassing & 
negotiating clerk under a written agreement 
of service which provided (inter alia) that 
either party could terminate the employment 
on giving seven days’ notice in writing & 
(clause 5) “ after the termination from an 

cause of the employment aforesaid the cler 

shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agente after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


Part I11—-Authority 


Add. Annotations :—Mentd. Chillingworth v. 
Esche (1923), 129 L. T. 808; Monnickendam 
v. Leanse (1923), 39 T. L. R. 445. 
Add. Annotation :--Consd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 
Add. Annotation :-—Consd. Chancy v. Maclow 
(1928), 97 L. J. Ch. 349. 
Add. Annotations :—Consd. Cohen v. Roche 
(1926), 95 L. J. RK. B. 945. Refd. Chaney v. 
Maclow (1928), 45 T. L. R. 185. 
Add. Annotation :—Refd. Chaney v. Maclow 
(1928), 45 T. L. R. 135. 

Roche 


Add. Annotation :—Refd. 
(1926), 95 L. J. K. B. 9465. 
Add. Annotation :—Refd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 


-|—A freehold house was 
knocked down to deft. as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
Signed the contract as deft.’s agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 
was & memorandum in writing sufficient to 


Cohen v. 











67. 
68. 


78. 


76a. 


Auctioneers Licence. 


carrying on of such business within the 
borough of P. or in thé town of G.” In 
Sept. 1920, pitfs. duly.t inated deft.’s 
employment, & on leavig their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ‘‘ O. Love- 
grove, A.A.I.,Estate Agent,” the initials A.A.I. 
ing Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
licence nor do any business as an auctioneer 3 
—Held: deft. had not by the use of the 
initials A.A.I. held. himself out to be an 
auctioneer.— BOWLER v. LOVEGROVE, [1921] 
1 Ch. 642; 90 L. J. Ch. 356; 124° L. T. 
695; 37 'T. L. BR. 424; 65 Sol. Jo. 397. 


of Auctioneer. 


satisfy Law of Property Act, 1925 (c. 20), 
s. 40 :—Held: an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
affirmed.—CHANEY v. Macrtow (1928), 45 
T. L. R. 135, C. A. 


Add. Annotation :—Consd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 


Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


Add. Annotations :—Mentd, Chillingworth v. 
Esche (1928), 129 L. T. 808; Monnickendam 
v. Leanse (1928), 89 T. L. R. 445. 


——— Entry of purchaser’s name—Auctioneer’s 
name printed on catalogue.|—Pltf. bought 
for £60 at an auction one of the lotea, which 
was the property of deft., who was the 
auctioneer. he lot was included in the 
printed catalogue, the whole of which was 

asted into the auctioneer’s book, & after the 
ot in question was knocked down to pltf. 
deft. wrote its description in the book 
the price & pitf.’s trade name. Deft.’s name 


b, —~——- ——— Power cit F nce. BJA : ; 
sa. Acquisition of provincial itoence tb. Ta ae Power of ottu Can: Prova} 1 W, W. it, 1068—CAN. 
licence aa auctioneer under 1963.-—OAN. sd. Licensing & Bankrupt Salea in 
Auctioneers & Pediers’ Act, R. 8. A. . 80, ——— —— ——-_Cannot_ arbi- of St. John N. B., 1924 
Sehr eee RTL T a Wome Mise Sill ee ath Cente 
eo Ve vAA . e ° — Vv. ® e ? 
es ye oar eb. L. R. 955; 8&8 OAN. , . {1926] 2 D. L. R. ¢14.—OAN. 


151 


Cases 76a—194, 


was nowhere written by him in the book, ae 

his printed name appeared on the front 

of the catalogue pasted in the book.’ 

refused to hand over the goods on the seed 

that the lot in question had been the subject 

of a ‘‘ knock-out ’”’ to which pltf. had been 

a party. In an action for breach of contract 

deft. pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 

1893 (c. 71), s. 4 (1) :—Held: (1) the exist- 


Part 1V.—Conduct 


98. Add. Annotation :—Mentd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 
95. Add. Annotation :—Mentd. Yandle v. Sutton 


_ Young v. Yandle, [1922] 2 Ch. 199. 

107. Add. Annotation :—Mentd. Said v. Butt, 
[1920] 3 K. B. 497. 

120. Add. Annofation er hee Mentd. Said v. 
Butt, [1920] 3 K. B. 497 
Add. Annotation :—Mentd. Auerbach v. Nel- 
son, [1919} 2 Ch. 383. 
Add. Annotation :—Mentd. Re Clayton, Smith 
v. Clayton, [1920] 1 Ch. 257. 
Add. Annotations :—Refd. Beyfus v. Lodge, 
[1925] Ch. 350. Mentd. Simpson v. Gilley 
(1922), 92 L. J. Ch. 194. 
Add. Annotations :—Mentd. Re Lavey, Ez p. 
Trustee, [1919] B. & C. R. 116; French v. 
Gething, [1922] 1 K. B. 236. 
Add. Annotation :—Apld. nee v. General 
Trading Co., [1921] 1 K. B. 635. 
Add. Annotation :—Refd. a v. General 
Trading Co., [1921] 1 K. B. 635. 

150. Add. Annofation:—Consd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 
151a. ——.|—At a sale by public auction 
of surplus property belonging to the Ministry 
of Munitions pltf. & deft. agreed, in order to 


126. 
131. 
134. 


147. 


148. 
149. 





Part V.— 


184. Add. Annotations :—Mentd. Chillingworth v. 
Esche (1923), 129 L. T. 808 ; Monnickendam 
v. Leanse (1923), 39 T. L. R. 445. 


PART IV. SECT. 8, SUB-SECT. 2. 


se. Sale * without reaerve '’ — Bur- 
den of proof.}—The onus of proving 
that a eale by auction was * without 
reserve "' is upon the person alleging it. 
In case of doubt the presumption {s 
that the auction was one with ene: 
NEUGEBAUER & Cn., Lop. HER: 
MANN, [1923] fern D. 664. ~-g. "AF. 


(1 P. & B.) 4 


tae wid pines 


Sherhlt ent 


PART IV. SECT 5. 


CURRIER v. inet a 17 N. R, 
4,—CAN 


ENGLISH AND Empree Digest SUPPLEMENT. 


ence of a “ knock-out” did not afford any 
defence to the action; (2) deft.’s printed 
name, having been authenticated y his 
writing down the price & the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pitf. was ee ae recover.— 
OoHEN v. Rocug#, [1927] 1 K. B. 160, 96 
L. J. K. B. 946; 186 L. T. 219; 42 T. L 
674; 70 Sol. Jo. 942. 


of the Sale. 


avoid competition, that deft. alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft. subsequently 
repudiated the agreement. In an action by 
pitf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction.—Held: the 
agreement was not ille egal, & judgment should 
be entered for pltf.— RAWLINGS v. GENERAL 
TRADING Co., [1921] 1 K. B. 6385; 90 L. J. 
K. B. 404; 194 Li 562 ; 37° T. L. R. 
252; 65 Sol. Jo. 220; 26 Com. Cas. 171, 


C. A. 
Annotulion :—Apld. Cohen v. Roche, [1927] 1 K. B. 169. 
151b. ———.]—-COHEN v. RocnHE, No. 76a, 





ante, 

152. Add. Annotation :—Refd, Rawlings v. General 
Trading Co., [1921] 1K. B. 635. 

158. Add. Annotation :—Refd. Rawlings v. Genoral 
Trading Co., [1921] 1 K. B. 685. 

155a. ——.|—-BENNETT v. Smity (1852), 20 L. T. 
O. 8. 28; 16 Jur. 421. 


159. Add. Annotation :—Mentd. Christoforides v. 
Terry, [1924] A. O. 566. 


Deposit. 


192. Add. Annotation :—Refd. Beyfus v. Lodge, 
{1925} Ch. 350. 


194. Add. Annotation :—Mentd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


1611, Knock-oul sale—Enforcement 
Ye a, Watriala between parties. )}-—-GRANT 
HITZMAN (1921), 65 N. 8S. R. 16.— 


a Le ———.}—Sale declared void.— 
Foy »., MERRIOK (1860), 8 Gr. 323,— 


PART IV. SECT. 7. 

bidder to pay—Sale 
under executton— 

ean to to sell goods noain. j— CAN. 

HALIFAX AUTOMOBILE CoO. v. 

peers L RR. 891; 57 N.S. R.1.— 


DREW, n ii, ——.}—Held: the legal estate 
passed by the eonyer aut & if it was 


sought to Fe agar AL the oe must be 
yu 


PART IV. SECT. 9. taken ve RAYNES  ¥. 
48 vi. ——.]—A combination among CROWDER rag64). 4C. P. 111.—CAN. 
urchasers at an unr n iii. ———.J—A sale will not be sot 


1 
ai. —— Sale for cash—Bidder unable iutending 
eo ope K goss oe : no sale had been 
MORINILL CORPN, 
(Ate), i Pog 12 W. W, R. 323; 34 agains 


not bound 


pace affected by verbal state- 
miente nade by vendor’s clerk at sale.}— 


auction sale to stifle com not 
gable J against one another is a frend 
eller & the aan oe e is 


rec 
member of veaah @ combination.— 
NEUGEBAUER & Co., 


Ltp. v. HERMANN, 
(1923) App. D. 504.—8, AF. 


tition aside on the ground that a & party was 
prevented from bidding by promises 
made to him by the purchaser. 


uch 
fact, if estab oan would “constitute 


the peers 
ect the & suit. BROCK v. 


woul 


Vol. U1.—Auction. Cases 218—812a. 


Part VIl.—Rights and Duties in Relation to Vendor. 


213. Add. Annotation :—Refd. Cohen v. Roche 257. Add. Annotation :—Refd. Albemarle Supply 


(1926), 05 L. J. K. B. 945. | Co. v. Hind (1927), 43 'T. L. R. 783. 

Bee Ne 9) aiguaation :—-Mentd. The Jupiter 969. sda. Annotation :—Mentd, Weld-Blundell v. 
226, Add. Annotation :—Mentd. Schiller v. Peter- Stephens) Oe g TG Gees 

sen (1924), 180 L. T. 810. 263. Add. Te apace oe Tee 
246. Add. Annotation :—Consd. Bow’s E i gienic Laun o. v. Thornycro ; 

v. pers (1927), 44 TL. R. ion a a 135 L. T. 83. Mentd. Adams v. Morgan, 
255. Add. Annotations:—Retd. Page v. Sully [1923] 2 K. B. 234. 

(1919), 63 Sol. Jo. 55; Benton v. Campbell, 268, Add. Annotation :—Refd. Adams v. Morgan, 

Parker, (1925] 2 K. B. 410. [1923] 2 K. B. 234. 


Part VIIl—Rights and Liabilities in Relation to Purchaser. 


278. Add. Annotations :—Consd. Benton v. Camp- 293a. 
bell, Parker, (1925] 2 K. B. 410. Refd. Page post. 


v. Sully (1918), 63 Sol. Jo. 55. 295. Add. Annotation :—Distd. Benton v. Camp- 
Option to resell on purchaser’s default.] bell, Parker, [1925] 2 K. B. 410. 


—Goods were put up for sale by auction, the : 
conditions of sale printed on the auctioneers’ 296- Add. Annotation :—Consd. Benton v. Camp- 


catalogue providing: ‘‘ The lot to be taken bell, Parker, [1925] 2 K. B. 410. 


away & paid for the day after sale,” & “upon 301a, Non-delivery — Goods included in lot by mis- 
failure of complying with the above con- take.]—In the catalogue of a sale by auction 
ditions all lots uncleared within the time a lot marked 103 to 109* was included, being 
aforesaid shall be resold.’’ A purchaser, various bundles of paper. Item 109* was 
through his own negligence, bid for a lot for a bundle which the auctioneer did not intend 
which he had not intended to bid, & the lot to be in the catalogue, & he purposed to sell 
was knocked down to him. He afterwards it separately. It was, however, knocked 
endeavoured to persuade the auctioneers to down to pltf., & he paid for it, but the 
put up the lot for sale again, but they de- auctioneer refused to deliver it to him. The 
clined. Upon his refusing to pay, an action catalogue announced the sale as being ‘‘ By 
for the purchase price was brought by the order of J. S. & others.’? The buyer brought 
auctioneers, & the purchaser contended that an action for damages against the auctioneer : 
under the conditions of sale it was obligatory —Held: the various owners of the lots not 
upon the auctioneers to resell the lot in being disclosed as the principals, & there 
question, & that he could be charged only being no disclaimer by the auctioncer of 
with any deficiency upon resale :—Held: the personal liability, the auctioneer was per- 


words “all lots uncleared shall be resold ” sonally liable for non-delivery ; & the fact 
did not impose any obligation upon the that the buyer accidentally learned of the 
auctioneers, but merely conferred upon them ownership of lot 109* was not material._— 
an option of reselling at their discretion, & PaaE v. SuLLY (1918), 63 Sol. Jo. 55, D. CO. 
the auctioneers were entitled to recover the ‘on :-—Refd. P Sull 
full price at which the lot was knocked down 307. Add. Annotation :—Refd. Page v. y 





— .j]—-PaGE v. Sunty, No. 301a, 





280a. 


to the purchaser.—RORINSON, FISHER & (1918), 63 Sol. Jo. 55. 
HARDING v. Brwar, [1927) 1 K. B. 513; 96 311. Add. Annotation :—Consd. Benton v. Camp- 
L. J. K. B. 150; 136 L. T. 284; 91 J. P. 59; bell, Parker, [1925] 2 K. B. 410. 


43 T. L. R. 66, D. O. 


282. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 





812a. .J—An auctioneer who sells a chattel on: 
behalf of a principal does not by the mere 
fact of sale warrant his principal’s right to 


289. Add. Annotation :—Consd. Benton v. Camp- sell.—BENTON v. CAMPBELL, PARKER & CoO., 
bell, Parker, [1925] 2 K. B. 410. [1925] 2 K. B. 410; 94 L. J. K. B. 881; 

298. Add. Annotation :—Consd. Benton v. Camp- 134 L. T. 60; 89 J. P. 187; 41 T. L. R. 
bell, Parker, [1925] 2 K. B. 410. 662; 69 Sol. Jo. 842, D. C. 


PART VII. SECT. 6, SUB.-SECT. 2. entered into a hire-purchase agreement the vendor having been disclored to 

240 ii, ——-.J—Re McCoLt,, McCorn it frespect of a Tolar car. After the purchaser at the sale W. was not 

v, McCoL. (1881) 8 P, R. 480.—CAN, making his first payment C. delivered pop nei to the buyer.—ARCHIBALD 

outa the car to W. to sell at public auction. 0. V 

PART VIII. SECT. 2, SUB-SECT, 1. K. bought the car at an auction con- N. Z L. R. 165.—N.Z. 
296 ili, ——  ——.}—Pltf, & o, Aucted by W. Held: tho name of 


153 


Cases 313—329, EnouisH anp Emprme Dicest SuprLeMEnt. 


Part IX.—Rights and Liabilities in Relation to Third 


Parties. 
813. Add. Annotations :—Consd. Benton v. Camp- Bank of Liverpool, Underwood v. Barclays 
bell, Parker, (1925]2 K.B. 410. Mentd. Page Bank, [1924] 1 .B. 776. 
v, Sully (1918), 68 Sol. Jo. 55. 829. Add. Annotations :—Mentd. Phillips v. 
824. Add. Annotation :—Mentd. Underwood v. Brooks, {1919]2 K. B. 248, Folkes v. PKin ; 
aa of Liverpool, Underwood v. Barclays ‘ - [1923] 1 K. B. 282; Lake v. Simmons (1926), 
Bank, [1924] 1 K. B. 775. - 95 L. J. K. B. 586; Lowther v. Harris, [1927] 


826. Add. Annotation :—Mentd. Underwood v. 1K. B. 893. 


1. Add. ae ee s—Mentd. Coldman v. Hill, 
B. 448; The Empress (1922), 


{1919} 1 


92 L. J. * 42; Bilis’ 


J Bi asos 1924] 2 Ch. 451; Pratt v. Patrick, 


[1924) 1 K. B. 488. 


8. Add. Annotations :—Mentd. Re Thellusson, 
Hz p. Abdy, [1919] 2 K. B. 735 ; Re Comptoir 
Commercial Anversois & Power, [1920] : 
K. B. 868; Lebeaupin v. Crispin 
K. B. 714; Mertens v. Home 
{1921] 2 K. "B. 526; Larrinaga v. Soc. Franco- 
Americaine des ‘Phosphates De Medulla 
(1928), 92 L. J. K.B 465; Re Wait, [1926] 


Vol. I.—Bailment. Cases 1—50. 


BAILMENT. 


Part |.—lIn General. 


tractors, 


e v. Dixon- Insce. v. 


Oh. 962; a v. Timber Operators & Con- 
ndon & a eae Insce., [1928] 
Ch. 922; The Penelcpe, [1928] P. 180. 


. B. 298; First Russian 


8. Add. Annotation :—Refd. Folkes v. King, 


13. 

, [1920] 2 
ini Co., 17: 
38. 


[1923] 1 K. B 
Add. Annotation : — Mentd. 
Derbyshire Farmers, [1923] 2 K. B. 281. 
Add. Annotation :—Men 

(1924), 41T.L.R.57. * 


Add. Annotation :—Refd. 
Tredegars (1921), 87 T. L. R. 504. 


B. 282. 
Jefferson v. 


Ku ards v. Porter 


Van Oppen v. 


Part Il—Gratuitous Beilin, 


Dixon-Johnson, {1924] 2 Ok 4 451; 
Patrick, [1924] 1 K. B. 488. 


- B. 448; The Ee phe (1922), 
42. Moentd. Trustee v. 
Pratt v. 


50. Add. Annotations :—Refd. The Santa Catha- 


43. Add. Citation :—Palm. 381. f1919] 1 
Annotation :—~Refd. Hill v Vaux, 1 Ld. 92 L. ri 
Raym., 227. 

46. Add. Annotation :—Refd. Coldman v. Hill, 

[1919] 1 K. B. 448. 
47. Add. Annotations :—Refd. Coldman v. Hill, 


PART I. SECT. 1. 


sk. perione sport ieha possession & con- 
trol of goods oumer'a consent. } 
—To Aven Bir seg a bailment It is suffi- 
cient if the bailee, having obtained pos- 
session & contro] of the bailor’s goods 
without the latter’s knowledge or 
consent, afterwards acknowledges to 
the bailor that be holds them for him, 
& thereafter retains possession & 
pee for him with his consent.— 

KOWRR, ee & Co., Pro- 
PRIETARY, LTD. v, Daraery & Oo., 
Lrp., {1921} V. L. R. 365.—AUS. 

131. Licence to occupy floor 
space.}—Deft. was owner of a private 
garage, & rented to pitf. the right to 
store his motor car therein” The 
garage had no divid partitions or 
oa pea & no particular space was 

ed to pitf. Pitt. was given a key 
of. this garage & was able to enter at 
any time he saw fit todoso & remove 
& return his car as he chose :—Held : : 
deft. was not bailee of pltf.'s car.— 
LESsHR v. JONES, [1920] 47 N. B. R. 
318.—CAN. 

141. —— Goods left at cloak-room— 
Ball organised by committee.}—The 
committee hired a hall, & tickets were 
sold. A room was provided for a 
ee cn & a oaretaker of thie 

at a remuneration paid 
by. the commi When resp. pre- 
sented his numbered ticket correspond . 
ing to the number placed on his 
it was found that another coat pas 
been ears boar for his :—Held : 
the caretaker, there was no 
implied contract between him 
resp. As regards the members of th 
comumittes, any capaho the i ate 
make was a contract on be 


whole body, inc aging BL Re 


e wee § Deliv of mineral-water 
bottles —Oharge for d of empttes.] 
—Pitia, aol minaral-water bottles 

eee oe 


branded Aoaling wt gl pantoned 
A ig eer ty a Siepasit | mate e 
two snfliter per duon & when bottles 





were returned the customers were 
ae in ae Where bottles were 
urned the oustomers were 

debited with a mages for them, pltfs. 
peuptly accept: aif the deposit rate 
for missing bott hy where & peceney 
was found to exist :—Held: the trans- 
action was in law a bailment in which 
re possession of the bottles vested 

in “the borrower, the true ownership 


“remaining in the lender.—CaNTRELL & 
ai v. NEESON, [1926] N. 107. — 


PART I. SEOT. 2. 


8 fi. ——.]— Lone vo. R. 
D. af R. 134; 21 Exch. C. 
CAN. 


PART IT. SECT. 1, SUB-SECT. 1. 


sm. Timber sold remaining in mill 
given to 
seller gratuitous bailee 
for buyer.— FERGUSON v. EYER (1918), 


ards—Warehouse  recetpt 


yer. }—Held : 


43 O. L. R. 190.—CAN. 


40 ili, —— Valuables of bathera left 


with caretaker of bathtrg-shed.}—Applts. 


were sued by resp. for the value of 
a gold watch & other articles left by 
he caretaker 

ba ‘shed conducted by 
applts. & which were lost, presumably 


rep. in the custody of t 


rvien :-—~Held : e fact b 
taking the care of valuables belo 

to bathers the use of the bathing-sh 
was rende 
constitute a consideration.—TIMaRuU 


BoRovuGH COUNCIL v. BODETON, (1924) 


N. Z. L. R. 865.—N, 


P ART HI. SECT. i, SUB-SECT. 2. 


47 ii, ———- ——.]—~Pitf. on lea 

a Aitei noe allo to leave a lock 
bag in aggare room, which was 
ep t looked 6 onene yong opened ee 

"4 or eu n 
for the bag he found contents bad been 
stolen :-—~—Held : e hotelkeeper wae 
a gratuitous bailee & os pedigree the 
eipeidanetidal of a 
hea RI age 29 Oo OC. ‘R. 


155 


(1923), 63 
° 264.—~ 


under- 


red more attractive would 


rina (1919), 88 L. J. P. 170 ; The Cairnsmore, 


47 iil, ——- ——.]—GIBSON v. WIL- 
SON & DOWNER (1922), 67 D. Lh. R. 
410.—CAN. 


47 iv. ——.J—~The duty of a 
gratuitous 18 bailee is to take the came 
care of the goods deposited with him 
as a ressonably prudent & careful 
man micht fairly bo expected to take 
of his own property.—MUMFORD v. 
NORTHERN Trousts Co., [1924] 2 
W. W. R. 745.—OAN. 

Cloak-room— Of 


47¥ 
school: j—~Boards of Education are not 
insurers of school] children’s clothing; 
they are rosponsible for its loss or 
injury only when it is caused by their 
ty delat -—-STEVENSON v. TORONTO 

















OF EpvuvaTIOn (1919), 46 
Or 1463 170. W.N. 52. N. 
47 vi. Of racing 


club.}—Resp. sued applts., a racing 
club, for tho “value of a coat "which she 
had left at appits.’ cloak-room at the 
racecourse, & which disappeared from 
there. Resp. was holder of a ticket 
for the race meeting, but paid nee 
for the deposit of the coat. 

were hung on the wee of the waiting: 
room notices sreting hat while eve 
care would ep of deposite 
articles the club acc sa Peta no respon: 
aibility for same :—H there was & 
want of oare on the part of apylte. 


Pon 9d ng the d 
2 ie Weiine TOM Racine Cy poe 
v. na: [1923] N. Z. L. R. 1.—N.Z. 


Ae —— ee ‘orks exhibit 
at a dog show contents e a boll 

men for the benefit 

exhibitor & the club or cae aiding 
the exhibition, & the latter are liable 
for their own carelesaness notwith- 
standing a provision in the entry form 
signed by the exhibitor that “ sf shall 
be a condition of entry that the club 
shall not be liable for loss or damage 
to any exhibit occasioned by fire, 
accident, condition of structure, or 
iy ofa of other De lah of 

8 or servan oO 
peherwie ? samen ae ey a v. foal 


otherwise 


Cases 50—131a. 


The Gunda, [1921] 1 A. O. 489; The Canadia | 88. 


(1922), 127 1. T. 499. Mentd. The Bernisse 
& The Elve, [1920] P. 1; The Oscar II, The 
Bernisse, The Elve, [1921] P. 178. 


-|—Pltf., who was a member of a 
tesidential club, of which defts. were the tl 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 
The rules provided that ‘‘ No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in peepee of such deposits.’’ The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to hi 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal :—Held;: defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage due to their neglect to take such 
care, they were liable for the loss.— WILLIAMS 
v. CURZON SYNDICATE, Lrp. (1919), 35 
T. L. R. 475, C. A. 


Add. Annotation :—Refd. Coldman v. Hill, 
f1919] 1 K. B. 448. 


Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 


Add. Annotation :—Retd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662. 


Add. Annotations :—Consd. Coldman v. Hill, 
[1919] 1 K. B. 443. Distd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. L. R. 717. 

Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; G. N. Ry. v. L. BE. P. 
Transport & Depository, [1922] 2 K. B. 742. 
Mentd. Pratt v. Patrick, [1924] 1 K. B. 488. 


Add. Annnlalions :—Refd. Coldman v. Hill, 
{1919} 1 K. B. 443; Smith v. G. W. Ry. 
(1920), 37 T. L. R. 117. 


50a. 








52. 
64. 
65. 
67. 


70. 


75. 








59 iii. -J—Defts. having by 
mistake removed a suit case from a 
railway carriage, took the most speedy 
means of restoring the suit case to the 
owner by placing it on a steamer about 
to leave for @ point on the railway :— 
Held: (1) defts. ag bailees without 
reward were bound to use as much 
diligence in dealing with the goods in 
their possession as they would in 
dealing with their own; (2) In deliver- 
ing the sult case to a fireman on the 
steamer to he delivered to the mate, 


the prope 


true oumer—-Moncy found in shop.)-—— 
Deft. was a shopkeeper, & 
salesman in the shop, picked u 
the floor a roll of bankn 
it to deft., who ‘caused ing 
made for the owner, 
made, & deft. kept the notes -—Held: 
rty was “ lost,” & as t 
ali other persons than the owncr, the 
finder became the substantial owner of e y 

the thing found by him, & pltf. was not, he returns it damaged & fails to give 
by reason of being in the employment 

of deft., deprived of his rights 


ENGLISH AND Emprre Diasst SUPPLEMENT. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 
Add. Annotations :—Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 EK. B. 666; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 
Add. Annotations :—Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; London & Mont- 
rose Shipbuilding & nopeuis Oo. v. Barclays 
Bank (1925), 31 Com. . 67. 
Add. Annotations :—Refd. The Empress 
(1922), 92 L. J. P. 42. Mentd. Coldman v. 
Fiill, [1919] 1 K. B. 448; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451; Pratt v. 
Patrick, [1924] 1 K. B. 488. 
Add. Annotations :-—Mentd. Banb v. Bank 
of Montreal, [1918] A. C. 626; Everett v. 
Griffiths, [1920] 8 K. B. 168. 
108a. S. P. Parry v. ROBERTS (1835), 3 Ad. & El. 
118; 5 Nev. & M. K. B. 669; 4L. J. K. B. 
189; 111 E. R. 358; sub nom. Barry v. 
RosBeERts, 1 H. & W. 242. 
106. Add. Citation :-—sub nom. ANON., Cary, 9. 
108. Add. Annotations :—Mentd. Coldman v. Hill, 
[1919] 1 K. B. 448; The Empress (1922), 92 
L. J. P. 42; Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451; Pratt v. Patrick, [1924] 1 
K 8. 


89. 


01. 
96. 


101. 


110. Add. Annotation :—Mentd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 

118. Add. Annotation :—Refd. Sack v. Jones, 

[1925] Ch. 235. 

122. Add. Annotations :—Refd. Smith v. Wood 
(1928), 1389 L. T. 250. Mentd. Re Stokes, 
Ez p. Mellish, [1919] 2 K. B. 256; Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 


125a. S. P. Price v. Groom (1848), 11 L. T. O. S. 
475, N. P.3; on appeal, 2 Exch. 542. 
saat :~Mentd. Re Whiteley, Ex p. Smith (1892), 67 


131. Add. Annotation :—Consd. Lambert v. I. R. 
Comrs. (1927), 12 Tax. Cas. 1053. 


Distinct chattels.|—The doctrine of con- 
fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as corn, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (BRAMWELL, B.).—SmitH v. TORR 
(1862), 3 F. & F. 505. 


131a. 





motor car leaves it at a garage to be 
pitf.. a repaired & is given, without chargo, a 
from motor therefrom for use in the mean- 
otes, & handed’ time, he is a bailee from the garage 
to be Ba tie! without reward unless it 

was that the work of repairing is the 
consideration for the Joan of the car. 
He is therefore bound to take reason- 
able care of the oar hired, & if it be 
received by him in good condition & 


No cl 


any account of the time, place & man- 
ner ot the injury, the law will presume 
a 


as @ 
he bas been negligent.—B1i0U 


defts. failed to acquit themselves of finder—HaYNEN v. MUNDLE, 22 
the responsibility resting upon them.—  O. L. T. 152.—CAN,. MoTOR PARLORS v. KEEL, [1918] 1 
WAN _v. MoCutsocy, [1926] 1 1% ii, —— —— Or in bank.}—A W. W. R. 706; 89 D. L. R. 410.— 
D. L. R. 312; 58 N.S. R. 320.—CAN, clerk in a bank noticed lying on adesk, GAN. 
65 iv. —— }-—-The fact. that a trons of the bank in the to negative 


chattel has been lost or injured in 


the hands of a gratuitous bailee raisea con 

@ prima facie presumption against to the manager for the 
him. Tha presumption, however who never waa 

may be rebutted by hia proving that 

he was not to blame for the loss not “ lost.”—HE 


TRUSTS CO., {1924} 2 W. W. R. 745 CAN. ere 
CAN. 

PART II. SECT. 1, SUB-SECT. 4. 
17. Rights of finder against all but 


108i. Duties_o 


by pa 
public portion of the premises, a walict 
taining money, & handed it over 


to claim it:—Held: the money was 
DDLE wv. 

17 B.C. R. 306.— 
PART Il. SECT. 3. _ 


borrower-—~Measure 
of diligence.}—Where an owner of a OAN. 


108 flo ene OB 
negligence.}—Pitf. loaned deft. his 
traction engine to be used for hauling 
a gasoline engine to start same. While 
being ured for gra & separator 
over ike ground the crankshaft 
poke ae eld; itt onus i ber on oo 

negative negligence on part, &, 
not Taving discharged this onus, he 
in dam -——SMITH U. 
Moats, {1921] 1 W. W. R. 268; 66 
D. L. R. 415; 14 Sask. L. R. 


htful owner, 
ve; or appeared 


Bank OF 
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183. Add. Annotations :—Refd. Coldman v. Hill, 

{1919] 1 K. B. 448; The Empress (1922), 92 

iL. J. P. 42. Mentd. Ellis’ Trustee v. Dixon- 

Johnson, {1924]j 2 Ch. 451; Pratt v. Patrick, 
[19024] 1 K. B. 488. 


136. Add. Annotation ;—Refd. Coldman v. Hill, 
{1919} 1 K. B. 448. 


187. Add. Annotations :—Retd. Coldman v. Hill 
(1918), 88 L. J. K. B. 491; Welden v. Smith, 
[1924] A. 0. 484, 


140. Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 60. 
Refd. Coldman v. Hill, {1919] 1 K. B. 
4438; The Santa Catharina (1919), 88 L. J. P. 
170; Williams v. Curzon Syndicate (1919), 
85 T. L. R. 475; Gibaud v. G. E. Ry., 
[1921] 2 K. B. 426; Reynolds v. Boston 
Deep Sea Fishing & Ice Co. (1921), 38 
T. Ja. 22; Rutter v. Palmer, [1922]. 2 
K. B. 87; Layton v. General Steam Navi- 
gation Co. (1923), 180 L. T. 662; Fagan 
v. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432. Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Wasserman 
v. Blackburn (1926), 43 T. L. R. 95. 


140a. Car driven ‘‘ at customer’s sole risk.’’]- 

The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause: ‘‘ Cus- 
tomers’ cars are driven by your staff at 
customers’ sole risk.’? The car was sent out 
by deft. in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : 
—Held: the above clause protected deft. 
from liability for the negligence of his 
servants.— RUTTER v. PALMER, [1922] 2 
K. B. 87; 911. J. K. B. 657; 127 L. T. 419 ; 
88 T. L. R. 555; 66 Sol. Jo. 576, C, A. 


Annotations :—Apld. Forbes, Abbott & Lonnard v. G. W. Ry. 
1927), 138 Avid. 286. Befd. Durnford v. G. W. Ry. 
1927), 438 T. L. R. 527. 


141. 
142, 
143. 


144. 


145. 
146. 
159. 


163. 


163a. 


Add. Annotation :—Refd. Ooldman v. Hill, 
[1919] 1 K. B. 448. 

Add. Annotation :—Refd. Layton v. General 
Steam Navigation Co. (1923), 180 L. T. 662. 
Add. Annotation :—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
American Can Co. v. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 

Add. Annotations :—Consd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662; 
Gosse Millard v. Canadian G- vernment Mer- 
chant Marine, American (an vo v. Canadian 
Government Merchant ine, [1927] 2 K. B. 
432. Refd. Coldman v. Hill, [1919]1 K. B. 448; 
The Santa Catharina (1919), 88 L. J. P. 170; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assocn., {1926} 1 K. B. 60. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, {1921] 38 K. B. 443; Gibaud v. 


G. E. Ry., [1921] 2 K. B. 426; Reynolds 


v. Boston Deep Sea Fishing & Ice Co. (1921), 
88 T. L. R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87; Wasserman v. Blackburn (1926), 
43 T. L. R. 95. 


Add. Annotation :—Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 


Add. Annotation :—Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Add. Citation :—-88 L. J. K. B. 55. 


Annotations :-—Refd. Auchteroni v. Midland 
Bank, [1928] 2K.B.294. Mentd. Joachimson 
v. Swiss Bank Corpn., [1921] 3 K. B.110; Re 
Polemis & Furness, Withy, [1921] 8 K. B. 
od Jones v. Waring & Gillow, [1926] A. C. 
Add Annotations :—Consd. Gibaud v. G. B. 
Ry., [1921] 2 K. B. 426. Apld. Buerger v. 
Cunard S.S. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458, L. & N. W. 
Ry. v. Neilson, (1922] 2 A. C. 263; The 
Refrigerant, [1925] P. 130. 


Evidence of negligence—Failure to 
examine goods periodically.|—Resps.’ wheat 
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Motor car left at garage—Garage under Ooo, N. 151; 14 Man. 


repair.} — FOURNIER vo. MCKENNA 
(1921), 67 D. L. R. 725; 64 .N. 8. R. 
479.—CAN. 








135 fi. 





L. R. 


: Liability for acts o 141 v. 
vanis.}—A motor ited Rh Fart Dar by on pltf. in the first instance to establish 
ita owners to gatage lig 


-J—A restaurant 
keeper who invites customers to deposit oer tke wien wetin 


Bid edi for neg 


Cc LL. T. vo. Daroety & Co., Lrn., [1921] 
495.—CAN. Vv. L. R, 365.—AUS. 


-}—The burden is 








ence, but where the loss is 


the estab ished or the goods are not 


an haley eee returned, a sufficient case is raised 


articles. of clothing temporarily in a against the bailee to put him upon his 
pice provided by him for that purpose own purposes, eontrs oar oul for ne : 
rs” 


a bailee for hire & not a gratuitous 
bailee. It is part of the accommoda- poe 


em- defence. The law in such case pre- 


to his 
nstructions & without their sumes negligence to be the cause of 
nowledge. While being 


driven by the loss or non-return. Where there 


tion for which the keeper of the c liided is no explanation of the cause of loss 
reataurant receives his recompenso ‘{@, night watchman tho car vod: & doft. fails to meet the prima facie 
from his customers. The bailee in fyeig; as the defenders had delegated case against him he will be hold liable 
such a case is bound to exercise their duty of keeping the car safely for the consequences of his neglect.— 
ordinary diligence in caring for the geoured in the garage to their servant, MURPHY v. Harr (1919), 52 N.S. R. 
pee oe pairdaoes 2 ars ee eae y they were Hab e to pursuers for the pga 

we * gervant’s failure in performance, 141 vi. ——.}-—CAMMAERT 1. 


136 iii, ———- ——— Stable keeper.}——- CESSNOCK GARAGE 
Pltf.’2 mare, kept for him in an open [1925] 8, ©. 796.—S8COT. 


& 





MoTroR Co., 1062.—O 


stall in deft.’a stable, was kicked by 141 iv. ——— ———.}— Where a bailee PART III. SECT. 1, SUB-SECT. 2. 


a horse, which was kept in the adjoining for reward, or a 
had broken his halter 


the loss did not 163a iii. 


erson who is under 161 vi. Read now “ 168ai.” 
0 etal}, & the same | obligations as such a : ee Pees 
shank durin g the night & got loose:—  hailee, is Bay for the loss of goods, the 161 vii. Read now “ 163a ii. 

Held: as it was uot proved that the onus of proving that 





-]-—— Pitt. 








horse had ever broken a halter shank occur through any want of reason- pieces apples in the cool stores of deft. 


before, or that the shank was not as able care on the part of deft. or his 


157 


’ 


he apples were in good order & con-« 


dition when they were placed in the 
store. Several months later the apples 
were taken out of the store con- 
siderably da 
Held: 


bailee for reward 


inj urlously affected by failure to rage, 
erform any of these duties, & might The warehouse contract provided that condition on the back was, A The oo. 


duty of deft. to inspect the 
store at reasonable times, &, if indica- 


BON v. N 
{1932} N. Zz. L. R. 662.-——N.Z. 


1688 iv. ———~ -—— Failure to inspect 
premises~~ Defective wharf.}—Held: the were included in a shi 
collapse of the wharf was due to goods & sent to E 

."8 


failure of worm-eaten piles supporting 
, & such detect should have been 
if had been 


was stored at applts.’ warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, which 
had a special tendency to heat, & appits. 
were in consequence unable to f the 
obligation they were under to resps. to exe- 
cute their orders to turn & cool’as expe- 
ditiously as they were bound to do. Resps.’ 
wheat was moist, & there was evidence that 
even & small rise in the surrounding tem- 
rature might, unless it was expeditiously 
urned, cause it to heat :—Held: applts. 
were liable-—LIVERPOOL GRAIN STORAGE & 
TRANSIT Co., Lrp. v. CHARLTON & BaGsHAw 
(1918), 146 L. T. Jo. 20, H. L. 
Add. Annotation :-—Refd. Ooldman v. Hill, 
[1919] 1 K. B. 443. 
Add. Annotations :—Generally, Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. Mentd. 
Reader v. S. H. & O. Ry. & L. & N. W. Ry., 
Van Den Berghs v. G. W. Ry. (1921), 38 
T. L. R. 14. 
Add. Annotations :—Consd. Engel v. Lan- 
cashire & General Assce. (1925), 41 T. L. R. 
408. Mentd. Lake v. Simmons (1928), 95 
L. J. K. B. 586. 
Add. Annotation :—Refd. L. & N. W. Ry. 
v. Hudson, [1920] A. C. 824. 
For ‘‘ Company not responsible for package 
over £10,’ read “ Company not responsible 
for package over stated value.’’ 
Add. Annotation :—Refd. Gibaud v. G. E. Ry. 
(1921), 125 L. T. 76. 


192. Add. Annotation :—Consd. Gibaud v. G. E. 


Ry., [1921] 2 K. B. 426. 


192a. Loss of luggage left outside cloak- 


room.|——A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 

rson taking the ticket, is not prevented 
rom being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 


deteriorated :— 
it was the duty of deft. beinga =, 8. Delt to 
to provide a cool eld: det Oo. 


aintain the pro temperature 

& proper ciroulation of cold air in LID, v. GODERICH ELEVATOR € 1 

the store by efficient means, & to acre arr CO.; Lp. {1936} 
ea n such manner as wou ‘Z > 


& as fruit was Liable to 


used in inspection. 
Co., LTD. v. AHLIN ( 
97.—CAN. 


chaser without 
lake of lading.}— 
atore At for the purpose intended, & tiG os ous ed pag pact gl whom 


wha 
172 ii. ———.}—Pitf. delivered goods are received sub: 
to defts., a warehouse co., for asi 


Cases 168a—192a. ENGLISH AND Empire Digest 


show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

Pltf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 
pe to be a cloak-roém ticket upon the 
ace of which was legibly printed the follow- 
ing condition: ‘‘ The co. will not be in any 
way responsible in t of any article 
deposited the value whereof exceeds £5, 

ess at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & ld. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
c .’ The value of the bicycle exceeded 
£5, but pltf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by plitf. against defte. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to yive pltf. notice of the condition; & it 
was not found & there was no evidence to 
show that pltf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen :—Held: 
(1) assuming that the condition was un- 
reasonable which, semble, it was not, defts. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so | 
irrevelant as to be foreign to the contract ; 
(2) defts. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room; (3) on the above 
facta & findings judgment should be entered 
for defta.—GIBAUD v. GREAT EASTERN Ry. 
Co., [1921}]2 K. B. 426; 90 L. J. K. B. 535; 


limited by the clause of the warehouso 


FornEess WITHY 
1918),42 D. L. R. contract.-MAUNSELL tc. OaMPBELL 


Security FrrePROOF STORAGE & 
Movinea Co., Lrp., [1921] 2 W. W. R. 
$48: {1921] 2 W.. W. R. 579.—CAN 
172 fii. ———. A cold vile co. 
ve a receipt for hops stored with 
i “Go hem which bore, ‘‘ The oo. will tase 


ATOR & TRAN- every endeavour in taking care of 
Dp. 


: . ods consigned to its ch but 
oa will not be held responsible for any 
damage tsoever.... All foods 

ject to the conditions 

on the back of this receipt.”’ The first 


me affected at any ne en he the responsibility of the co. “for the will use every endeavour 


bet he pltfs., &, if necessary & 
ca 
goods from further damage.— 


ad raaiei 
proper diligence pltf. was entt 


the contents of any piece or package is care of all ds consigned to its 
limited th of $50, unless the » but will not be paige responsible 
tions of deterioration were observed, value thereof is made known at the for ide or dam goods sto 
receipted forin the through main too high or too 
Sotenale to"higner eatuaon Tae 
e for r valuation. 
AURORA TRaDING Co., Lp, & JACK- goods, which were in several packages, of other cause whatsoever other 
ELSON FREEZING Co., LTD., were stored without a declaration of a tract 
value & without any additional 
for a higher valuation. Through the their 
négligence of defts.’ servanta, the goods 


low a perature in the stores, failure 
The of machinery Sheba Plant fire 
than theft ’ :—~Held: ® con 
meant that defenders promised to do 
to take care of th 


g00 
of other 


ment for any 

land. Bome of they were not to be liable in damages 

ds were lost, others LLINGALL & 8 

Held: the amount which & CoLtp Sroraen Oo., [1924}) 8. O. 
tled to recover was " 


238.——600T. 


125 L, T. 76; 877. L. RB, 4225 66 Sol. Jo. 


Annotations :-—-As to (2 L. 
Hh . A. OC, 268 a LM Witera’ pS pe 
Neo 8 K. B. p. Paiog, “11084) P. 458; 
aan v. Scuthern, Be, Re ome Buerger v. 
Co., 1925] 2 K. B. Sa is; ge Peet 


[1985] P. “130. 


194. Add. Annotation :—Consd. Gibaud v. G. EB. 
Ry. (1921), 125 L. T. 76. 


195a, ——— ——— ——.]—-Dover v. Mitts (1831), 
50. &P.175; 172 B. R. 928, N. P. 
Annotations :—Retd. Galepepnre 4. Good (1832),5 C. & P. 380. 


197. Add. Annotations :—Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 76. Apld. Ehinger v. 
8S. EB. & C. Ry. & The Pullman Car Co. (1922), 
38 T. L. R. 678; Hearn v. Southern Ry. 
(1925), 41 T. ZL. R. 305. Mentd. Nunan v. 
Southern Ry. (1923), 180 L. T. 181. 


198. Add. Annotations :—Refd. Gibaud v. G. RE. 
Ry. (1921), 125 L. T. 76. Mentd. Walls v. 
Centaur Co. (1921), 126 L. T. 242; Nunan 
v. Southern Ry. (1923), 180 L. T. 181. 


199. Add. ee -—Mentd. Coldman v. Hill, 
Pate 1 K. B. 448; The Empress (1922), 
92 L. J. P. 42; Ellis’ Trustee v. Dixon- 
Johnson, [1924] g Ch. 451; Pratt v. Patrick, 
(1924] 1 K. B. 488. ' 


201. Add. Annotation :—Mentd. Brightman v. 
Tate, [1919] 1 K. B. 463. 


207. Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 

211. Add. Annotation :—Refd. Geddling v. Marsh, 
{1920} 1 K. B. 668. 

212. Add. Annotation: —Apld. Point Anne 
ener a The M. EF. Whalen (1922), 39 


215. Add. Annotation :—Refd. Britannia Hygienic 
ores. Co. v. Thornycroft (1926), 135 
216a. Duty to keep in repair.|—Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (BRETT, L.J.).—ROBERT- 
SON v. AMAZON Tua & LIGHTERAGE Co. 
aaa as reported in 7 Q. B. D., at p. 606, 


Annotations :—Retd oe Ba Cock, [1911] P. 208; 
Gignmorven, (1913) P Mentd. Point Anne Q 
haten (1929), 89 T. L. R. 87. 


218, Add. ee acme :—Folld. Mintz v. Silverton 
(1920), 86 T. L. R. 399. Refd. Williams 
A ae Syndicate (1919), 35 T. L. R. 


218a. Bie ey ini to insure chatte]—Against ‘* all 
ks.’"|—Defts. hired a crane-barge from 
, one of the terms of the contract bein 
hat plitfs. would insure the crane ag ainst ail 
risks, defts. paying the premiany. a ltte, 


The 
uarrios 


pltte, 
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from him Rs.5,000 upon the terms of a 
te payment 
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vold,. 
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wherever -they may 


219. 
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224. 


226. 


227. 


240. 
241. 


245. 


247. 


to pay any af the instalments on due 
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h been recel 
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urchaser has no right to mo 
pose of any lorries anti t 
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t toselae th the lorries NAN 
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took out a policy covering, as they thought, 
all risks. The crane, w en proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged, It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. Inan action for breach of contract : 
—Held : though defts. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 
the description ‘all risks’? & defts. had 
stipulated that they were not to bear those 

a the action failed.—B1ch & baa v. 
Curistiant & NIELSEN @2-~?; 44T L. R. 
335; 72 Sol. Jo. 172. 


Add. Annotations :-—Mentd. Coldman v. Hill, ' 
f1919] 1 K. B. 448; The Empress (1922), 92 
L. J. P. 423 Ellis’ Trustee v. Dixon-Johnson, 
ae 2 Ch. 451; Pratt v. Patrick, [1924] 1 


Add. Annotation :—As to (1) Refd. Gosse 
Millard v. Canadian cove Merchant 
Marine, American Can . v. Canadian 
ioe Merchant Marine, {1927} 2 K. B. 


For the existing paragraph substitute as 
follows:—Obligation to keep in repair— 
Agreement for redelivery in good working 
order.]—-SCHRODER v. WARD, No. 237, post. 


Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell 
v. Timber Operators & Contractors, [1927] 1 
K. B. 208; First Russian Insce. v. London 
& Lancashire Insce., [1928] Ch. 922; The 
Penelope, [1928] P. 180. Mentd. Re Thellusson, 
Ez p. Abdy, [1919] 2 K. B. 735; Re Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868; Lebeaupin v. ia? to [1920] 2 
K. B. 714; Larrinaga Soc. Franco- 
Americaine des Phosphates ae Medulla Or on 
cea J. K. B. 455; Re Wait, [1926] O 

6 e 


Add. Annotations :-—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448; The Empress (1922), 92 
I. J. P. 42. Mentd. Ellis’ Trustee v. Dixon: 
Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1K. B. 488. 


Add. Annotation :—Mentd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394. 

Add. Annotation :—Mentd. British a 
& Electric Co. v. O. R. C. Co. & L. © 

2 K. B. 260. 

Add. Annotations :—Consd. Lewis v. Thomas, 
[1919] 1 K. B. 819. Mentd. British Ry. 
Traffic & Electric Co. v.C. R.O Co. & LC. C., 

[1922] 2 K. B. 260; Lamb v. Wright, (1924) 1 


. Traffic 
+» [1922] 


K. B. 857 
Add. Annotation :—Mentd. British Ry. 
Trafic & Electric Co. v. O. RB. O. Co. & 


L. O. C., [1922] 2 K. B. 260. 


sideration money is to be paid as 
againat the 

000 I have to-day given to you 
delivery of all the nine lorries, & also 
a letter addressed to the Commissioner 
of ¢ Polics to transfer the lorries to your 
name ”’ hi ; es Learnt less 
an agreemen or 
ALAL MORARJI Dare (1924), I. ln R. 
49 Bom. on 173. —IND, 


he final 

The 
age or 
e full 


ved. 


cobe 


Cases 252—280. 


252. Add. Annotation :—Mentd. Dominion Coal 
ish v. Maskinonge S8.S. Co., [1922] 2 K. B. 
182. 


252a. Delivery—Refusal of hirer to take delivery— 
Remedy of owner.J]—Under a hire-purchase 
agreement deft. agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft. in breach of his contract, refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons :— 
Weld: no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only.—NATIONAL 
CasH REGISTER Co. v. STANLEY, [1921] 3 
K. B. 292; 90 L. J. K. B. 1220; 125 L. T. 
765; 87 T. L. R. 776; 65 Sol. Jo. 6438, D. C. 


254. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1K. B. 127. 


255. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1K. B. 127. ae 

257. Add. Annotation :—Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 


258. Add. Annotation :—Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

Recovery of unpaid instalments.]—On 
a claim by the owner of furniture for unpaid 
instalments :—Held: as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
proper remedy was to suc for damages for 
breach of contract.—A.-G. v. PRITCHARD 
(1928), 97 L. J. K. B. 561; 44 T. L. R. 490. 


258a. 
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261. Add. Annotation :—Mentd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 349. 
262. Add. Citation :—119 L. T. 632. 
Add. Annotations :-—As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745 Ae 
aa a Apld. Oohen v. Roche, [1927] 1 K. B. 











262a. |—Plitfs. let a piano on a 
hire-purchase agreement which provided that 
until al] the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
suhsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft. 
for conversion :—Held: the sale by the hirer 
to deft. was not ipso facto a repudiation of 
the hire-purchase agreement, as plitfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft.—NELSON MuR- 
pocH & Co. v. Woop (1921), 126 L. T. 745; 
38 T. L. R. 23; 66 Sol. Jo. (W. R.)6 D.C.; 
revsd. on other grounds (1922), 38 T. L. R. 
393, CO. A. 

After ‘‘ the owner can maintain an action for 
conversion against the purchaser’’ add “‘, as 
the hirer has not ‘ agreed to buy’ the goods 
within Factors Act, 1889 (c. 45), s. 9.” 

Add. Annotation: —Mentd. British Ry. 
Traffic & Electric Co. v. C. R. C. Co. & 
L. C. C., [1922] 2 K. B. 260. 


264. 


267. 


Part I1V.——Considerations Common to all Classes of Bailment. 


278. Add. Annotations :—Refd. Mertens v. Home 
.Freeholds Co., [1921] 2 K. B. 626; Kursell v. 
Timber Operators & Contractors, [1927] 1 

K. B. 298; First Russian Insce. v. London & 
Lancashire Insce., [1928] Ch. 922; The Pene- 


248 vi. ———— Whatis payment.}— 
Under a hire-purchase 
hirers made an initla] payment & gave 
to the owners bills of exchange for the 
total amount of the monthly payments 
as collateral security. These Mille | 
subsequent! counted by the 
owners :—Held: no conditional pay- 
ment, & the property in the goods 
remained in the owners.—Re RANKIN 
& SHILIDAY, {1927] N. 162.—IR. 


PART Ill. SECT. 8, SUB-SECT. 2. 


259 fi. mag er er es v. NANAIMO 
rN a Lrp. (1926), 37 B. C. R. 326.— 


eft. 


WASHER & 


264 Vv. ~}-Pitf, & C. éen- 


tered into a hire-purchase 
in the usual form in respect of a motor be 
car. After m 

C. delivered the car 
D - bought the car at an auction 
were conducted by W. :—Held 
were Hable to pltf.—-ARCHIBALD »v. 


Co. & KINNERNEY, [1923] 
N. Z. L. R. 165.—N.Z. 


PART III. SECT. 4. 





269 i. ———— 
firm of upholsterers 
tracted to remove, beat, & 
carpet, were not liab 
destruction while in the 
firm of carpet-beaters wit. 


lope, [1928] P. 180. Mentd. Re Wait, [1926] 
Ch. 962. 


280. Add. Annotations :—Consd. Kempler v. Brav- 
ingtons (1925), 1383 L. T. 680. Refd. Lake v. 
Simmons (1926), 95 L.. J. K. B. 586. 


ement had sub-contracted to beat it, there 
ing no delectus persone in such a 
contract as to bar them from employ- 
ing a sub-contractor, & no negligence 
in the selection of the sub-contractor.— 
STEVENSON & SONS v. MAULE & SON, 
pen 8. O. 3356; 57 Sc. L. BR. 284.— 


his first 
to deft. W. to sell. 


: both defts. 


PART IV. SECT. 1, SUB-SECT. 1. 

275 ii. .}-—-The law imposes an 
obligation pon a bailee to restore the 
article bailed to the bailor, subject to 
that the bailee is excused from 





}—Helad: a 
who had con- this, 


relay a restoring it if his inability to do so is 

le for its aa a due eal no oat of peeecnetle weer on 
rem of a PATERSON v. MILLER, [1 

whom they Vv. e R. 36.—AUS. f ] 


160 


285. Add. Annotations :—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D’Escompte de Mulhouse (1924), 98 L. J. 
K. B. 1098; The Jupiter (No. 3) (1927), 187 
L. T. 333. 

Add. Annotation :-—Mentd. The 

(No. 3) (1927), 187 L. T. 333. 

Add. Annotations :—Distd. Laurie & More- 
wood v, Dudin, [1926] 1 K. B. 228; Wait & 
James v. Midland Bank (1926), 81 Com. Cas. 
172. Mentd. Sterns v. Vickers, [1923] 1 K. B. 


78, 

Add. Citation :—19 Q. B. D. 68. 

Add. Annotations :—Consd. Flatau v. Sawyer 

(1892), 8 T. L. R. 656. Refd. Sarat Chunder 

i Chunder Lala (1892), 56 J. P. 741; H. 
.» [1928] P. 206. Mentd. L. & Y. Ry. a 

N. W. Ry.:& Graeser v. MacNicoll 

(1918), 88 L. J. K. B. 601. 

Add. Annotation :—Consd. Laurie & More- 

wood v. Dudin (1925), 1384 L. T. 309. 

Add. Annotations :—Consd. Laurie & More- 

wood v. Dudin, [1926] 1 K. B. 223. Mentd. 

tae v. Overseas Exporters, [1921] 3 K. B. 


287. Jupiter 


296, 


298. 


299. 
800. 


304a. --|— Defts., warehousemen, held 618 
quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Deftsa. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title :-— 
Held: the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters.—LAURIE & 
MoREWOOD v. Dupin & Sons, [1926] 1 K. B. 
223, 95 L. J. K. B. 191; 184 L. T. 309; 
42 T. L. R. 149; 81 Com. Cas. 96, C. A. 


Annotations :—Consd. Wait & James v. Midland Bank 
(1926), 31 Com. Cas. 172; Re Wait, [1927] 1 Ch. 606. 


804b. ——-.]— Wait & JAMES v. MIDLAND BANK 
(1926), 31 Com. Cas. 172. 


306. Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 

809. Add. Annotations :—Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
v. Shippiug Controller, [1922] 1 K. B. 127; 
G. N. Ry. v. L. BE. P. Transport Depository, 
[1922] 2 K. B. 742; The Zelo, [1922] P. 9; 
Mersey Docks & Harbour Board »v. Hay. 
11923]. A. C. 845. 

312. Add. Annotations :-—Consd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. Mentd. Williams 
v. Baltic Insce. Assocn. of London, [1924] 2 
K. B. 282. 

318. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

317. Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

319a. Completion of work—Goods sent to trades- 


PART IV. SECT. 1, SUB-SECT. 7. = 

316 ii. .}-S. sold certain 
sheep to D. Under the contract of 
sale, on a fixed date, a count & pro 
forma delivery was to be given, & 
Such delivery ee to be en only 
upon payment in cash of the full 
amount of the purchase-moncy & 
not before. Until such payment in 
cash, or until all cheques, etc., given 
in payment were met & satisfiod, the 
sheep were to remain the sole & abso- 
lute property of S. During the period 
between the pro formé delivery & 


J.8. 








payment the sheep were to be in charge 
of D. D. sold the sheep though 
ayment to 3. in accordance with the 
rms of the contract had not been 
: under the terms of 
the contract, S. had a right to im- 
mediate poxsession of the sheep.— 
ScotTron v. BRIDGE & Co., LTpD. eae? 
19 N. 8. W. L. R. 70.—AUS. 


stein IV. SECT. 2, SUB-SECT. 1. 


54 iii. Joint 
of bales & b third par party.)}—A. entrusted 
16] 


Vol. IfI.—Bailment. Cases 285—$3'73. 


man for work to be done.|—Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues.—MITCHELL v. DAVIS 
(1920), 37 T. L. R. 68. 

822. Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

324. Add. Annotation :—Mentd. Belvedere Fish 
Guano Co. v. Rainnam Chemical Works, 
Feldman & Partridge, Ind, Coope »v. Same, 
[1920] 2 K. B. 487. 

325. Add. Citation :—119 L. T. 632. 


Add. Annotations :—Consd. Nelson Murdoch 
v. Wood (1922), 126 L. T. 74F Refd. Cohen 
v. Roche (1926), 95 L. . ‘EK, b. 945. 

336. Add. Annotations :—Consd. Coldman v. Hill, 
[1919] 1 K B. 443. Refd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. L. R. 717. 


888. Add. Annotation :—Consd. Coldman v. Hill, 
[1919] 1 K. B. 4438. 


339. Add. Annotation :—Consd. White v. Smith 
(1927), 96 L. J. K. B. 397. 


339a. Right of sale—On non-payment of charges 
—Storage of goods.]——Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds :—Helda: 
defts. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling.—WILLETTS‘v. CHAPLIN 
& Co. (1923), 39 T. L. R. 222. 


340. Add. Annotation ;—Apld. Parkinson v. College 
a: oe & Harrison (1924), 40 T. L. R. 

357. Add. Annotations :—Apld. The Joannis Vatis, 
[1922} P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
v. Shipping Controller, [19227 1 K. B. 127; 
G. N. Ry. v. L. E. P. Transport Depository, 
[1922] 2 K. B. 742; The Zelo, [1922] P. 9; 
Mersey Docks & Harbour Board v. Hay, 
{1 923], A. C. 345. 


371. Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


372. Add. Annotation :—Refd. The Joannis Vatis: 
(1921), 15 Asp. M. L. C. 506. 


Add. Annotations :—Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92; The Zelo, [1922] P. 9 


his motor car to C, for repairs. While 
the car was being tested by C. it came 
ee a with a lorry belonging 
B. In ye action for damages 
brought by A. against B., the jury 
found that the driver of the lorry had 
driven at an excessive speed, & that 
the driver of the motor car was vegli- 
gent in not keeping a proper look-out : 
eld: the doctrine of identification 
of bailor & bailee was not a 


373. 


plicable 
ware dopants fs gate aa ree en08. 
v. KING LEXANDE 
neglinence 7 11921] 2 Le R. 274.—-IR. 


11 


374b. 


PART IV. SECT. 2, SUB-SECT. 2. 


376 ii. 
fictitious owner J—The owner of furni- 
ture entrueted it to pitf. for storage. 
Pitf. was fraudulently induced to send 
the furniture for sale by deft., who was 
to account to the owner for it. 


EnaiisH AND Emptre Dianst SUPPLEMENT: 


Roefd. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1922] | K. B. 127. Mentd. G. N. Ry. 
vw. L. E. P. Transport Depository, [1922] 2 
K. B. 742; Mersey Docks & Harbour Board 
v. Hay, [1923] A. C. 845. 


374a. S. P. BRown v. HAND-IN-HAND FIRE In- 


SURANCE Socigry (1895), 11 T. L. R. 638; 
39 Sol. Jo. 672. 

With interest from date of loss.]— 
While on hire by the Admlty. a steam trawler 
was sunk through a collision with the Rf. 
The value of the trawler was agreed between 
the parties. but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss The owners of the #. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners :—Held: under the Admlty. rule 


Proceeds of sale ta to 





Eleld : 
action 


GRACE 


Deft. (1922), 31 C. L. 


379. 


392. 


sold the furnlture & paid the purchase- 
money to the person who had falsely 
represented himself to be the owner :— 
pitf. could not maintain an 

i Peg deft. elther for conver- 
sion or for money had & received.— 
BROTHERS, 


LYp. 


130.—AUS, 


162 


a bailee in possession wae entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date; but inasmuch 
as there was an ment between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment.—THE RoOsaLiInp (1920), 90 L. J. P. 
126; 37 T. L. R. 116. 


Add. Annotations :—Apld. The Zelo, [1922] 
P.9. Refd. Eliott Steam Tug Co. v. Shipping 
Controller, {1922} 1 K. B. 127; Wilston S8.S. 
Oo. v. Andrew Weir (1925), 31 Com. Cas. 111. 


Add. Annotations :;—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. » Refd. Pratt v. Patrick, 
[1924] 1K. B. 488. 


PART IV. SECT. 2, SUB-SECT. 8. 
383 i. Negligence of hirer in use 
chattel, }—W AIN1O ae ji icine d 
(Ont.), (1927) 4 D. L. R. 1181.— CAN. 

883 ii. ---A  bailor is not 
responsible for the negligence of his 
v. LAWSON ae aay eh v. O’KEENEY, (1928) 





Vol, IlI.—Cases 23—208. 


BANKERS AND BANKING. 


Part |1—Constitution and General Position of Banks. 


28, Add. Annotation :—Mentd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 
Court of Chancery Act, 1841 (c. 5), 
8. 4.|—OHAMBERLAIN & SPROAT v. WALL & 
LLOYD (1920), 150 L. T. Jo. 387. 
Add. Annotation :—Mentd. Esquimault & 
Nanaimo Ry. v. Wilson, [1920] A. 0. 858. 
Add. Annotation :—Distd. Hong Kong & 
ct bea Bank v. Lo Lee Shi, [1928] A. C. 
Add. Annotations :—As to (2) Consd. Woollatt 
v. Stanley (1928), 188 L. T. 620. Generally, 
ies Bowling v. Camp (1922), 128 L. T. 
Add. Annotation :—Mentd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 821. 
Add. Annotation :—Mentd. South Behar Ry. 
v. I. R. Comrs., [1925] A. C. 476. 
Add. Annotation :—Mentd. South Behar Ry. 
v. I. R. Comrs., [1925] A. C. 476. 
98. Add. Annotation :—Consd. Bailey v. Bailey, 
[1926] Ch. 758, 
106. Citations i—For “3 L. T. M. O. 84” 
“3L. J. M. OC. 84.” 


112a. ‘‘ Dispute ’’—-Conflicting claims to deposit— 
Jurisdiction of Registrar of Friendly Societies.] 
—Held ; (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank” in Savings Bank Act, 1844 
(c. 83), 8. 14, were not limited to persons 
claiming through a depositor; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit.—BAILEY v. 
BaILEyY, [1926] Ch. 758; 95 L. J. Ch. 470; 
185 L. T. 431; 42 T. L. R. 502, C. A. 


112b. Nomination to deposit—Invalid nomination— 
Recovery of money paid under.|—P., who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s estate, 
claimed the money from deft., as money 
received by him to the use of pitf. :—Held: 
the form was invalid, & the position of deft. 
was the same as if he had received payment 
under a will afterwards held invalid, & pltf. 


38a. 








40. 
56. 


57. 


61. 


78. 
75. 


read 


was entitled to recover. — PEARMAN Vv. 
Pgs (1928), 44 T. L. R. 517; 72 Sol. 
O. e 


PART I, SECT. 6. 
t. Read now “ 112a i.’ 


PART I. SECT. 7, SUB-SECT. 3. 


R. v. BaRn 


Le ere ees, ARD in 
25), 44 Can. Orim. Cas. 137; 57 (19265), “44 Can. 


O. L. R. 397.—CAN. 
g. i. —— ——.}—R. v. SMITH 
oe 25) a Can. Crim. Cas. 361; 57 

383.——CAN. 


: Crim. 


Sect. 6a.—MUNICIPAL SAVINGS BANKS. 


112c. Nomination to deposit—Regulations—Power 
of bank to alter.|—A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was made by one of his next 
of kin for a declaration that be nomination 
was void, on the grougd thav there was a 
limit as to nomination#by depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void :—Held: regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary ; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good.—He KIMBER, VALE v. ROCKMAN, 
[1928] Ch. 749; 97 L. J. Ch. 480; 139 
L. T. 550; 72 Sol. Jo. 545. 


128. Add. Annotation :—-Mentd. Evans v. Brunner, 
Mond, [1921] 1 Ch. 359. 


To act as sole judicial trustee with 

remuneration.|—A bank may be appointed 

a sole judicial trustee, with remuneration, 

ander the sect. dealing with the appointment 

of ‘‘a person ’’ under Judicial Trustee Act, 

1896 (c. 35).—Re COHEN, COHEN v. CoHEN 
(1918), 62 Sol. Jo. 682. 

131. Add. Annotation :—Mentd. Hong Kong & 

ee Bank v. Lo Lee Shi, [1928] is C. 


128a. 





156. ae Citation :—sub nom. BANK OF AUSTRAL- 
ASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 
Add. Annotations :—Mentd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1K. B. 421; Re City Equitable Fire Insce., 
[1925] Ch. 407. 

Add. Citation :—18 Jur. 885. 

Add. Annotation :—Refd. Wright v. ‘Moreen: 
(1926] A. O. 788. 

Add. Annotations :—Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1K. B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Ch. 407. 

Add. Annotation :—Refd. Employers’ Lia- 
bility Assce. v. re Collins (1926), 95 
L. J. K. B. 1015 


O. L. R. 426.—CAN. 


PART I. SEOT. 7, SUB-SECT. 4.—B. 


Ry ae —— By adminisirator to 
of kin.}-——CLARKSON v. MOLIFAN 
(oie), 426. L. R. 1; 183 0. W.N., 


157. 


159. 
166. 


169. 


208. 


noe vw. GOUGH 
“oe Cas. 122; 657 


163 


Cases 215a—263. 


215a. S. P. Pry v. RUSSELL (1858),-8 C. B. N, S. 


Annotation :—M 
v. Hawkesford (1859), 29 L. J.C. P 


237. 


665; 140 EF. R. 9023; sub nom. FRY v. 
RusseiL, Powis v. Butter, 27 L. J. C. P. 
1538; 4 Jur. N.S. 198. 238. 


entd. Pe eee Waterworks 


Srot. 8.—FOREIGN AND BRITISH OVERSEAS 


BANKS (Vol. III., p. 159). 
For ‘‘ See COMPANIES ”’ read as follows :-— 


230a. Credit notes of Russian State Bank—Rights 


281. 


PART I. SECT. 7, SUB-SECT. 4.—C. 


holder’s death—-Belong to legatces.J— 


of holders.|——-MARSHALL v. GRINBAUM (1921), 
87 T. L. R. 9138. 

Foreign companies.|—See CoMPANIEs, Vol. 
X., pp. 1198-1209. 

Add. Annotations :—As to (4) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 321; 
Anchor Donaldson v. Crossland (1928) 45 
T. L. R. 97. Generally, Mentd. Dominion Coal 
Co. v. Maskinonge 8.S. Co., [1922] 2 K. B. 182 ; 
Boston Corpn. v. Fenwick (1928), 129 L. T. 
766; Holt v. Markham, [1923] 1 K. B. 504; 
Cantiare San Rocco, S.A. v. Clyde Ship- 
building & Engincering Co., [1924] A. C. 226; 
Bowling v. Cox, [1926] A. C. 751. 


Dividends payable after share- 38 B.C. R. 217.— 


R. 65 


289. 


247. 


254. 


263. 


BANK OF CANADA ee NCAT (1927), 
223 1. Liability to contribute—Trus- 
tee.}—Held: not personally liable, as 


ENGLISH AND EMPIRE Diarst SUPPLEMENT. 


Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A. O. 1. 


Add. Annotations :-——Mentd. Pratt v. British 
Medical Assocn., [1919] 1K. B. 244; Prager v. 
rpg oie Stamp & Heacock, [192411 K. B. 
566; Poland v. Parr, [1927] 1K. B. 236. 


Add. Annotations :—-As to (2) Refd. Kredit- 
bank Cassel G.M.B.H. v. Schenkers, [1927] 
1 K. B. 826. Generally, Refd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Mentd. Janvier v. Sweeney, [1919] 2 
K. B. 816; Pratt v. British Medical. Assocn., 
[1919] 1 K. B. 244. 


Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


Add. Annotations :—Generally, Mentd. Cal- 
menson wv. Merchants’ Warehousing Co. 
(1920), 125 L. T. 129; Dey v. Mayo, [1920] 
2K. B. 346; Everett v. Griffiths, [1921] 1 
A. C. 631; Hearn v. Southern Ry. (1925), 
41 T. L. R. 305. 


Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


245 i. Guaranteeing repayment of 
loan—Made hy third party to customer. } 
—Held: not within the ostensible 
authority of a local branch manager 


BRYSON v. Bryson (1927), Q. 
S. C. 112.—-CAN. 


PART I. SECT. 7, SUB-SECT. 5. 

u fi. —— Appointment of interim 
liquidator—Noturthstanding curator ap- 
pointed.|—Ke HOME BANK OF CANADA 
(Ont.), (1923) 4 D. L. R. 891.—CAN. 

x i. Pensions fund sociely—Right of 
members to fund.j—Where the merger 
or winding up of a bank constitutes a 
cessation of employment & a pensions 
fund society has been founded 
accordance with Pension Fund Societies 
Act, R. 8. C., 1906 (ce. 123), members, 
ex-members & pensioners rank for 
distribution of the funds of the society 
according to the byelaws of tho society 
regardless of the general law unloss the 
bye-laws make no provision for the 
case in quostion.—Zte SOCIETE DE LA 
CAISSE DE RETRAITE DE LA BANQUE 
NATIONALE, TRUDEL vv. LEMOINE, 
11925] 4 D. L. R. 97: (192518. C. R. 
698 ; affd., [1926] 3 D.L. R. 988.—CAN. 

b (p. 157) i. Bank not properly 
incorporated—Effect upon position of 
shareholders.|\—hke HioME BANK OF 
CANADA, [1927] 1]. L. It. 871; 59 
D.L. R. 654; 8 C. B. R. 143.—CAN. 

j i. Debt to party liable as 
surety.J—In the winding up of a bank 
@ person Hable to the bank as surety 
may set off his personal right against 
the bank as a depositor, where both 
debte exist at the time of the winding 
up.—CLARKSON v. ROBINET, [1925] 4 
D. L. R. 778; varying, 26 O. W. N 
466.—CAN. . 

j ii. —— Debt to party lable as 
partner.}—A partner. witb his co- 
partner, was sued by the liquidators 
of an insolvent bank for a partner- 
ship debt, for which he had pledged his 
individual deposit in the bank :—J/eld : 
he was entitled to have his separate 
deposit applied, elther as a set-off 
in the action, or against the partnership 
debt.— CLaRKson v. SMITH & age 








BERG, {1926} 1 D. L. R. 609; 
O. L. R. 241.—CAN, 
j iii. ——.}/-CLARKSON & HOME 


the will was sufficiently ‘‘ named ”’ in 
the books of the bank in connection 
with the actual holding.—Re Homer 
BaNK OF CANADA, NATIONAL TRUST 
Co.’s Case (1925), 57 O. L. R. 273; 6 
OAN R. 644 ; aff. 5 C. B. R. 318.— 


sb. detion by bank—Security for 
costs.|}—Order wade.—-HOME BANK ». 
HaMONA FARMERS ASSOCN., [1927] 1 
can” Rk, 528 ; 21 Sask. L. R. 420.— 


PART I. SECT. 10, SUB-SECT. 1. 

a (p. 159) i. —— ——.]}-—Cun- 
NINGHAM v. NORTHERN BANKING Co., 
Lrp., [1928] N. I. 112.—IR. 

sc. Right to give consent for adding 
bank as party.J—A local manager of 
& bank has authority to give the con- 
sent in writing required by Rules of 
Ct., r. 41, for the hie one a pltf.— 
Kvuson v. Peat, [1922) 2 W. W.R.174; 


63 D. L. R. 408 > 15 Sask. L. R. 324.— 
CAN. 
f (p. 160) i. -}--The local 








manager of a bank, in answer to the 
inquiry of a customor, informed him 
that a cheque held by him was good, & 
the customer indorsed the cheque & 
left it with the manager to be applied 
against his debt to the bank, &, relying 
on such = assurance, permitted hia 
position as against the maker of the 
cheque to be altered to his prejudice. 
On tho failure of the maker to provide 
funds to meet the cheque :—Held : the 
bank was estopped from denying that 
the customer paid in the.amount re- 
presented by the cheque. — BANQUE 








D’HOCHELAGA v. BRUNET, [1925] 2 
W. W. BR. 447.—CAN. 
{ (p. 160) fi. .——The 


acceptance of a cheque by a local bank 
manager is binding on the bank, 
altbough at the time the drawer has 
insufficient funds to meet it.—LEDUC 
v. LA BANQUE D’HOCHELAGA, [1926] 1 
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of a bank.—STEVENS v. MERCHANTS 
BANK OF CANADA, (1920} 1 W. W. R. 
52; 49 D. L. R. 5283; 30 Man. L. R. 
46.—CAN. 


248 ii. Delivery un of keys to 
purchaser from customer without getting 
cheque.J—Pitf. sold his business & 
agreed to assign to the purchasers the 
lease of the premises upon which the 
business was carried on. Pltf. sont 
the keys of the premises to deft. C., 
manager of a branch of deft. bank, in 
a letter, in which he requested C. to 
hand the keys to W., one of the 
purchasers, upou receiving from W. a 
oan fora named sum. C., without 
getting the cheque, gave up tho keys 
to the landlord of the premises, who 
handed them to W. :—Held: (1) C, 
had failed to carry out the terms of 
his instructions; (2) the keys were 
sent to C. in his capacity arm manager, 
& the transaction was within the scope 
of his authority as such; (3) the onus 
of proving damage was on plitf., & 
he had not satisfied it—GaRBER v. 
UNION BANK OF CaANapa_ (1919), 
46 O. L. R. 129; 17 0. Ww. N. 16.—CAN. 


ii a. .}—As the 
terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), 5. 6, 
are unequivocal & unambiguous, they 
cannot be construed as relating only 
to the case where the representations 
are founded on as the basis of a sub- 
stantive action but must equally 
apply where they are founded on 
in defence.—UNION BANK OF SCOT- 
re v. TAYLOR, [1925] 8. C. 835.— 


sd. Agrecing to forward bankers’ 
draft.)}—Held: as the promise by the 
acting manager to forward the draft 
was @ voluntary act without remunera- 
tion & not part of his duty as an officet 
of the b the bank was not liable 
for his failure in erforming it.— 
MAXWELL ¥. UNION BANK OF CANADA, 
bald ag W. W.R.7; 69D. L. R. 130. 














264. 
270. 


Vol. IJ.—Bankers. Cases 264—--282a. 


Part {l—Business of Banking. 


Add. Citation :-—sub nom. BANK oF AUSTRA- 
LASIA v. BANK OF AUSTRALIA, 12 Jur. 188. 

Add. Annotation :—Mentd. Ipswich Per- 
oe Money Club v. Arthy, [1920] 2 Ch. 


270a. Cheque presented after business hours— 


272. 


274. 


274a. 


275. 
276. 


276a. 


PART II. SECT. 1, SUB-SECT. 2. 


Right of bank to deal with cheque.|—Plté. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m, Pité. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid :—Held: 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque defts. had acted within their 
rights.—_BAINES v. NATIONAL PROVINCIAL 
BANK, Lrp. (1927), 96 L. J. K. B. 801; 
137 L. T. 631; 32 Com. Cas. 216. 

Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. Mentd. Re 
Richardson, Pole v. Pattenden, [1920] 1 
Ch. 428. 

Add. Annotation :—Consd. Re Farrow’s Bank, 
[1923] 1 Ch. 41. 


Bank stopping payment before final 
clearance of cheque received for collection.} 
Re K'aARROW’sS BANK, Lrp., No. 479a, post. 
Add. Annotation :—Refd. Garrard v. James, 
[1925] Ch. 616. 

Add. Annotation :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

At branch where account 
kept.|—-In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a, promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although aftor local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt.— 











‘ RICHARDSON v. RICHARDSON, [1927] P. 228; 


the p 


278. 
279. 


281. 


282. 


96 L. J. P. 125; 187 L. T. 492; 43 T. L. R. 
681; 71 Sol. Jo. 695. 

Add. Annotation :—Mentd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1K. B. 394. 
Add. Annotation :—Mentd. The Tervaete, 
[1922] P. 259. 


Add. Annotations :—Consd. Auchtcroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry. Light, Heat & Power Co. v. 
Vandry, [1920] A. 0. 662 ; McDonald v. Nash, 
[1924] A. O. 625; Samuel v. Dumas, [1924] 
A. C. 431; Ouellette v. Oan’ lian Pacific Ry., 
[19265] A. C. 569; Gilbert. u..bert & Bougher 
(1927), 96 L. J. P. 137; Tilling-Stevens Motors 
v. Kent County Council & Transport Minister 
(1928), 189 L. T. 265. 


Add. Annolations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828. Refd. Admiralt 

Comrs. v. National Provincial & Union Ban 

of England (1922), 127 L. T. 452; Jones v. 
Waring & Gillow, [1926] A. C. 670. Mentd. 
“am Saw Mills Co. v. Baring, [1922] 1 Ch. 


282a. Account opened in assumed name—Payment 


ose of collecting it to act also 
as agent of the drawee in appropriating 


in of cheque obtained by duress—Payment out 
On forged cheques—Action by party whose 
hame assumed.|—Pltf. brought an action 
ayainst deft. bank for £125,000, money had 
& received by defts. to his use. Pltf.’s case 
was that an account was’opened in his name 
at a branch of deft. bank by some one other 
than himself, that a cheque for £150,000: 
payable to his order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pltf., for £130,000 
was cashed by one H., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. alleged that 
the cheque for £150,000 was obtained by a 
blackmaiJing conspiracy from one A.. who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, & H. & N. 
Pitf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proccedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 


in Canadian or American currency 
discussed.—SHEPPARD v. FirsT INTER- 








b i, ——.]-—RBRANDON v. BANK OF 
: the money.— BRANTFORD CORDAGE CO. NATIONAL BANK OF SWEET GRASS, 
Pua le tage yf cr) dma MUwE, (1925) iD. L. R. 862; [1995] [1924] 1 D. L. R. 682; 1 W. W. 
275 va. JA de- 1 W. jens oe : eer wars : 290.—CAN. 
osit of money in a bank to meet a os 7 sede ave e as 2 275 viii. Cheque delivered 
et W. W. R, 442.—CAN. to bank to be cashed.)—The fact that 


t is not payment of the draft. The 
money 80 
priated b 
draft. 
so to appropriate the money it acta in bone created mercl 
doing so as agent of the depositor, &, 
if it fails to carry out its duties as such 

nt, the loss fails on its 
It is possible for a bank w 
as agent of the drawer of a draft for 


eposited must be appro- 
the depositor thereof to the 
here the bank is authorised 


rincipal. 
le acting 


275 vii. — -———— In Canadian paper 
tn American bank—In what currency 
payable by bank.)—Held: 
the relation of 

ebtor & creditor, & the bank's obliga- 
tion under that relationship was to 
repay the exact amount of money 
whic was received on deposit. 
Whether amounts of deposits repayable 


165 


the holder of a cheque delivers it to a 
bank to be cashed does not constituto 
a deposit nor render the bank _ his 
debtor, & the bank has no right to 
set off against the proceeds of the 
cheque a debt owing to it by the 
holder.—ROYXEI. v. RoyaL BANK OF 
OANADA, [1918] 2 W. W. KR. 791; 11 
Sask. L. It. 218.—CAN 


pitf.’s de- 


two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf.’s wife, but that pitt. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
& that his parting with it was not free & 
voluntary :—Held: pltf. never got the pro- 
perty in the cheque for £150,000 & boald 
not sue in conversion, & he had no tight to 
sue in contract because the dealings with 
deft. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed.— ROBINSON v. MIDLAND Bank, Lp. 
(1925), 41 T. L. R. 402; 69 Sol. Jo. 428, 


284a. ——~ Effect of mere book entries.] — In 


dealings between banker & customer, where 
it is sought to treat a mere book entry as 
&® payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made.—BritisH & 
Norta EUROPEAN BANK, LTD. v. ZALZSTEIN, 
(1927] 2 K. B. 92; 96 L. J. K. B. 539 ; 137 
L. T. 127; 43 T. L. R. 299. 


289a. ——— Bills specifically appropriated to one 


292. 


292a. 


of any special contract to 
customer’s accounts se 
may combine bis accounts in different 


account—Payment of proceeds to other 
account.|—-A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account.—GREENHALGH (W. P.) & 
Sons v. UNION BANK OF MANCHESTER, (1924] 
2K. B. 153; 93 L. J. K. B. 844; 181 L. T. 637, 


Add. Annotation :-—Refd. Taxation Comrs. v 
ae & Australian Bank, 1920} 


-|—(1) The word ‘“‘ cus- 
tomer’? in Bills of Exchange Dok. 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terms as the above sect. 
signifies a relationship in which duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 
(2) The negligence referred to in the sub- 
sect. is pate da in collecting the cheque, 
not in o ng the account. The test is 
whether the paying in of any given esa 
coupled with the circumstances antecedent 
& present, was so out of the ordi course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. 
is that derived from the practice of bankers. 


In the epeence 
keep 
soparate a Lank 


9, —— ——, 


Annotations 
oe (1933), 40 to (2) 
Bank es aber a, Aus 


298. 


204. 


297. 


EENGLISH AND Emprre Dicest SupPLEMENT. 


—TAXATION Comms. v. ENGLISH, SCOTTISH & 
AUSTRALIAN BANK [1920] A. O. 683; 89 
L. J. P. 0. 181; 128 L. T. 84; 86 T.. L. R. 


805, P. Oe 
ad era ”. Barclays 
ther Dae k v. Ie 


Another bank for whom cheque 
collected—Bills of Exchange Act, 1882 {c. é1), 
s.82.]—-(1) The word ‘‘ customer” in the 
above sect. applies to another bank for whom 
the bank, which relies on the protection of 
the sect., ‘collects & cheque. 

(2) The words “ receives payment ” in the 





sect. apply to a bank which receives pa ey 
as a collecting bank. aca ee 

WESTMINSTER BANK, [1927] 2 K. B. 207 3 ; 
96 L. J. K. B. 919; 137 L. r 603; 43 


-T. L. R. 639; 32 Com. Cas. 869, 0. A. 


Add. Citation :—88 L. J. K. B. 6565. 

Add. Annotations :—Consd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 204 Mentd. 
Joachimson v. Swiss Bank Oorpn., [1921] 3 
K. B. 110; Re Polemis & Furness, Withy, 
[1921] 8 K. B. 560; Jones v. Waring & 
Gillow, [1926] A. O. 670. 


Add. Annotation :—Mentd. Guaranty Trust 
re of New York v. Hannay, [1918] 2 K. B 


Add. Annotations :—Mentd. Calmenson v. 


Merchant's Wareho Co. (1920), ve 
L. T. 129; Everett v. Griffiths, (1921] 1 
A. O. 681; Hearn v. BSouthers Ry. (1925), 


41 T. L. R. 305. 


298a. Remittance sent abroad on request—Obliga~ 


800. 


PART II. SECT. 1, SUB-SEOCT. 3.— 


801 ii. ——-  -————.] — For 
limited purposes a branch bank may be 
treated as a separate o 


nisation, Lar 


—Pltfs., customers of defts., 
bankers in ndon, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by iota post 
to him personally. The cheque never 
reached him, but someone af empaeed ya 
on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited pitfs. with the 
anrount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered :—Held: as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed.—Osk GESELL- 
CHAFT, ETC. v. JEWISH OOLONIAL TRUST 
- (1927), 48 T. L. R. 398. 
rags Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 
85 T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 


tion of bank. 


The standard of care required 3801. Add. Annotation :—Consd. Brown v. Swan 


(1921), 87 T. L. R. 787. 


Where a branch office of a bank, in 
the usual] course of ban business 
sends to another office of 
the bank for collection on behalf of 
@ customer negotiable documents of 


pats 


departments of the bank for tho pur- 
ose of meeting his indebtedness to fF all purposes of eo fed ive by such as participation certifoates 
obtaintag rithout notifying, bin of Bang or Caxapa, (1928) 4D. L. Re Which, having been indorsed by the 
oe ; pacar} BANK OF Canada, oe ; 630.L. BR. 5 ih AN. Eee are, in tect: t, made ayable 
Forwar another bearer on rer on surrendes § whose 
dooumente ering fo enatie brnch l— bility in thereot, & Wheat 
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302. Add. Arinotations :—Refd. Republica de Guate- 
mala v. Nunez, {1927} 1 K. B. 669; Richard- 

. son v. Richardson, {1927} P. 228. 

803. Add. Citation :—63 Sol. Jo. 246. 

804. Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. Refd. Kimber 
Coal Co. v. Stone & Roife, [1926] A. C. 414; 
Kettle v. Dunster & Wakefield (1927), 43 
T. L. R. 770. 


310. Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ex p. Trustee, [1919] 
B. & O. R. 99. 

312. Add. Annotations :-—Generally, Refd. Earle v:- 
Hemsworth R. D. ©. (1928), 44 IT. L. R. 758. 
Mentd. Joachimson v. Swiss Bank Corpn., 

- (1921) 8 K. B. 110. 

317. Add. Annotations :—As to (1) Refd. Joachim- 
son v. Swiss Bank Corpn., [1921] 3 K. B. 110. 
Generally, Refd. Richardson v. Richardson, 
[1927] P. 228. 

380. Add. Citation :—40 L. T. 404. 

331. Add. Annotations :—Refd. Jones v. Waring & 
Gillow, [1926] A. ©. 670. Mentd. Holt v. 
Markham (1922), 128 L. T. 719. 

832. Add. Annotations :—Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones ». Waring 
& Gillow, [1926] A. C. 670. 

883. Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

383a. ——— Payment into account under belief that 
customer alive—Liability to refund.]—Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action.—Ap- 
MIRALTY Comrs. v. NATIONAL PROVINCIAL 
& UNION Rank og ENGLAND, LTD. (1922), 
re L. T. 452; 88 T. L. R. 492; 66 Sol. Jo. 

834. Add. Annotations :—-Consd. He Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189. Refd. Bradford Old Bank v. Sutcliffe 


Vol. I.—-Bankers. Cases 302-—363. 


(1918), 88 L. J. K. B. 853; Albemarle Supply 
Co. v. Hind (1927), 48 T. L. R. 652. 


838a. Necessity for demand—Whether condition 
precedent to action against banker on account.) 
—-Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is ao necessary 
ingredient in the cause of action against the 
banker for money lent. —-JOACHIMSON  v. 
Swiss BANE Corpn., [1921]8 K. B. 110; 90 
L. J. K. B. 973; 125 L. T. 338; 87 T. L. RB. 
a . 65 Sol. Jo. 434; 26 Com. Cas. 196, 


Annotations :—Consd. Admiralty Comrs. v. National Pro- 
vincial & Unioo Bank of England Aiea: 38 T. L. R. 4923 
Richardson v. Richardson, 11987] J’. 228. Refd. he 
British American Oontinental a Credit. Genoral 
Leigeois’ Claim, [1922] 2 Ch. 58 Prosperity v. Lloyds 
Bank (1923), 39 T. L. R.372; Touytter v. National Provin- 
cia] & Union Bank of England, {1421} 1 K. B. 461. 

342a. Account in credit—Reasonable notice.| 

—In the absence of special stipulation a 

banker can close his customer’s banking 

account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facta & circumstances of the 
case. When a banking account, opened by 
pitfs. with defts., & having a credit. balance 

of some £7,000, was so interwoven with a 

‘* snowball ’’ scheme of insurance devised by 
Itfs. that it became in respect to subscrip- 

ions to the scheme a part thereof :—Held: 

a month’s notice by defts. to discontinue the 

account was not, in the circumstances of the 

case, sufficient, but an injunction restraining 
defts. from closing the account must he 
refused.— PROSPERITY, LTp. v. LLOYDS BANK, 

Lrp. (19238), 89 T. 1. R. 372. 

Add. Citation :-—-affq. 8. C. suh nom. Re 

Gross, Hx p. ADAIR (1871), 24 L. T. 198. 


Add. Annotations :—Mentd. Aksionairnoye 
Ohbschestvo A. M. T.uther v. Sagor, [1921] 
8 K. B. 532; The Tervaete, [1922] P. 259 ; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 


Add. Annotations :—Consd. Banque Belge v. 
Hambrouck. [1921] 1 K. B. 821. Refd. Re 
Hodgson’s Trusts, Public Trustee v. Milne, 
are 2 Ch. 189. Mentd. Re Wait, [1927] ] 
Ch. 606. 





347. 


858. 


863. 


Board with respect to indorsements, &, 
failing to receive a return letter of 
acknowledgment, the sending office 
makes no inquiry of the receiving 
office as to the ssfety of the documents 
until after the lapse of six weeks, it 
is guilty of negligence. The bank is 
stil] more guilty of negligence, whien, 
having made the belated inquiry & 
learned that the documente have not 
been received at the other office it 
fails to take immediate steps in the 
quickest manner avuallable to warn 
the dobtor liable under the documenta 
of the loss thereof, & thus stop pay- 
ment to any unauthorised person.— 
NELSON v. UNION BANE oF OANADA, 
[1923] 3 W. Ww. R. 1330.—OAN. 


303i, ——— ———— _ -———, }-—- GARRIOCH 
v. CANADIAN BANK OF COMMEROE, 
{1919} 3 W. W. R. 185.—CAN. 


PART Il. SECT. 1, SUB-SEOT. 4. 


317 xi. Account in trade name.) 
~Where an individual keeps his bank 
account under a trade name & ts sued 
& his banker is heed, it is for the 

ankere to sat themuelves that the 
udgment debtor named is the person 


coping such account, & if satisfied 
beyond reasonable ‘doubt that the right 





fund {ie being garnisheed to pay it 
into ct.—SmirH vo. GauTscur, [1917] 
oan. W. R. 225; 23 B. Cc. R. 455.— 


PART I]. SECT. 2, SUB-SECT. 1. 

834 Vv. ——~.}—Pitf. made a promis- 
sory note in favour of S., which was 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
indebted on overdraft for a greater 
sum than the amount of the uote. 


Subseguently pltf. paid £100 into his 
account, & defts. immediately, without 
reference 


to pittf., pale the note for 
2119 198. 10d. & debited pitf.’s account 
with the amount by which hie funds 
in the hands of defts. were insufficient 
to meet the note :—Held: defts. were 
at liberty to eppt whatever funds of 
pitf. they had and In satisfaction. 
pro tanto, of the note of which they were 
he holders for value.—Br.1. v. UNION 
BANK, (1923) N. Z. L. R. 379.——N.Z. 


PART Il. SECT. 2, SUB-SECT. 2.—B. 


sf. Right of bank to refuse to pay.}— 
In order to hold a banker justified in 
ref to pay a demand of his 
customer the customer being an exor., 
& drawing a cheque as exor., there 
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must in the first place be some mis- 
application, some breach of trust in- 
tended by the exor., & there must in 
the second place be proof that the 
bankers are privy to the intent to 
make their misapplication of the trust 
funds. If it be shown that auy per- 
sonal benefit to the bankers themselves 
is designed or stipulated for, that 
circumstance ebovre all others wil} mort 
readily extablish the fact that tho 
bankers are tn privity with the breach 
of truet that is about to be committed. 
—2TANDARD BANK v. ESTATE VAN 
RHYN, ([1925] App. dD. 266.—S. AF. 


PART Il. SECT. 2, SUB-SECT. 3.—A. 

8713. Joint account of persons not 
partners—Cheque drawn d& counter- 
manded one after decease of other— 
Payment bank -—~ No right of action 
in survivor. -— CLIFFE v. BANK OF 


871 ii. ——- Subsequent claim by one 
to whole acrount—Postlion of bank. }— 
Where a bank deposit is mad in the 
name of either of two persons it is a 
notification that either one may dea] 
with the funds & that the account 
will be subject to the control of either 


Cases 378—38la. ENGLISH AND Empire Dicest SUPPLEMENT. 


878. Add. Annotation :—Mentd. Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

887a. ——— .|—For some years before 
1919 one U., a merchant, had a banking 
account at defts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts. of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 








the bank had received the proceeds :— 
Held: (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques ‘before they are cleared 
does not make them holders for value; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should he allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
—UnpERwoon (A. L.), Lrp, v. EANK OF 
LIVERPOOL, SAME v. BARCLAYS BANK, [1924] 
1K. B. 775; 93 L. J. K. B. 690; 131 L. T. 
271; 40 T. L. R. 802; 68 Sol. Jo. 716; 29 
Com. Cas. 182, O. A. 


transferred to the co. Theco. had aseparate Annotations:—<As to (1) Apld: London & Montrose Ship- 


account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them ‘' A.L.U., Ltd.—A.L.U. sole 
director,”’ & paid them into his own account 
with defts. instead of paying them in to the 
co.’3s account with the other bank. Defts., 
without inquiring whether the co. had a 


building & Repairing Co. v. Barclays Bank (1925), 31 
Com. Cas. 67; Liggett (Liverpool) r. Barclays Bank (1227), 
137 L. T. 443; Lioyds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J. K. B. 609. Consd. 
Auchteroni v. Midland Bank, 11928) 2 K. B. 204. Refd. 
Kreditbank Casve) G. m. b. H. v. Schenkers, [1926] 2 
K. B. 450: Houghton vr. Nothard, Lowe & Wills, [1927] 
1K. 3B. 246; Reckitt v. Barnett, Pembroke & Slater (1928), 
45 T. 1. R. 36. As to (2) Consd. London & Montrose 
eu pbulldine & Repairing Co. v. Barclays Bunk (1925), 
7 ee fe Refd. Robinson v. Midland Bank (1925), 


separate banking account, collected the 889. Add. Annotations :—Consd. Jones v. Waring 


cheques & credited UT. with the proceeds, 
which he misappropriated. When doiny so 
they treated bim as being identical with the 
co., as he owned al) the shares, & overlooked 


& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Belge pour |’Etranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T. 495. 
Mentd. Brocklebank v. R., [1925] 1 K. B. 62. 


the materiality of the at by being drawn 391, Add. Annotation :—Distd. Re Harrison, Day 
8. 


in the co.’s favour & not in In an action 
brought by the co. on behalf of the debenture- 


holder for conversion of the cheques:— 891a. 


Held: (1) defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent. authority as agent of the co., 
upon two grounds: first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence; &, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
- the co., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s. 82. 

A customer of a bank paid into his account 
soine cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank & the customer 
that be should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 


v. Harrison (1920), 90 L. J. Ch. 186. 


Cheques drawn by wife on bank 
manager’s advice—Title of wife to balance.} 
— A husband, in 1908, transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one depasit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 

' dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said: ‘J would like this paying away at 
once if possible as under,’’ with a list of 
names with amounts against them :—Held: 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife ag survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 








of them in_ the absence of special Bawk, [1921] 3 W. W. R. 430.—CAN. PART lI. SECT. 2, SUB-SECT. 3.—E. 


directions. But upon a subsequent 
notice to the bank by one of such per- 


$901. Joint account of husband & 
uife—Subsequent claim by wife to whole 


sons that he claims {t all, the bank PART I. SECT. 2, SUB-SECT. 3.—B. gecount—Bank entttled to sel off suma 


in dealing with the money thereafter p 
in any way affecting such claim acts 658: 
100, 


at its own risk.—HILL v. HOCHELAGA P.C 
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Add “on appeal, [1919] A. C. advanced for husband's benefil before 
88 LL. J.P. © 118; 121 L. T. 


notice of m.}-—HILL v. HOCHRLAGA 
BANE, 1921) 3 W. W. R., 430.—OAN. 


own property.—Re HARRISON, DAY v. Har- 
RISON (1920), 90 L. J. Ch. 186. 

402. Add. Annotation :—Refd. Joachimson v. Swiss 
Bank Corpp., ([1921] 3 K. B. 110. 

402a. Effect of need for notice of withdrawal.|— 
There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a ag not requiring notice of 
withdrawal.— Re GLENDINNING, STEEL v. 
GLENDINNING (1918), 88 L. J. Ch. 87; 120 
L. T. 222 ; 63 Sol. Jo. 156. 


409. Add. Annotation :—Apld. Re Westerton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 


409a. Assignment by order in writing to bank to 
pay third party sum on deposit—Unindorsed 
deposit receipt—Letter to assignee.|—About 
a year before his death, which happened in 
1917, testator Handed to his lanilady: G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing: (1) A deposit receipt for £500 
deposited with his bank in 1914; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit; & (3) a letter addressed to G.: 
‘* You have been very kind to me & I desire 
to make some return by giving you the 
amount £500 now on deposit at the ... bank 
as per receipt enclosed.”’ The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
after his death, the interest on the sum on 
deposit having been carried by the bank to 
his current account :—Held: there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1878, 8. 25 (6).—He WESTERTON, PUBLIC 
TRUSTEE v. GRAY, [1919] 2 Ch. 104; 88 
L. J.Ch 392 ; 122 1. T. 264 ; 63 Sol. Jo. 410. 
<{nnotation ----Apprvd. & Apld. epublica de Guatomala 
v. Nunez, [1927] 1 K. B. 669. 
410. Add. Annoiations :—Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104; Re 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 513. 


411. Add. Annotations :—Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104; Re 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 518. 


431. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


432. Add. Annotation :—Mentd. Re City Life 
Assce. (1925), 42 FF. L. R. 45. 


458. Add. Annotation :—Refd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 625. 


454. Add. Annotations :—Mentd. Dey v. Mayo, 


PART Il. SECT. 4, SUB-SECT. 3. 


sg. Money paid to retire draft— 
Failure of purnorse for which draft paid 
Be parle of bank to refund.}—Held: 
pltfs. could recover from the bank the 
amount paid by them to retire the 


7; 69D. L. R.13 


479b. ep ee 


PART II. SECT. 5, SUB-SECT. 1. 
463i. ——— Stoppage of bank-cheque 


Vol. Iff.—Bankers. Cases 391a—528. 


[1920] 2 K. B. 846; Brown v. Swan (1921), 
87 T. L. R. 787; Sutters v. Briggs, [1922] 1 
A. ©. 1; Re Farrow’s Bank, [1923] 1 Ch. 
41; Underwood v. Bank of Liverpool & 
Martins, Underwood v. Barclays Bank, 
{1924} 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 


456. Add. Annotation :-—Mentd. Brown v. Swan 


(1921), 37 T. L. R. 787. 


479. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922]1 A.C. 1. 


479a. Cheque credited before clearancé— Whether 


bank holders for value—Bank stopping pay- 
ment before final clearance.|—(1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the b nk receive it as 
holders for value or as @genvs for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank reccive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up.—Re FarRRow’s BANK, Ltp., {1923] 1 Ch. 
41; 92 L. J. Ch. 153; 128 L. T. 332; 67 
Sol. Jo. 78; [1925] B. & C.R. 8, C. A. 
.|—UnpERwoop (A. L.), Ln. v. 
BANK OF LIVERPOOL, SAME v. BARCLAYS 
BANK, No. 387a, ante. 





484, Add. Annotation :—Refd. Guaranty Trust 


Co. of New York v. Hannay, [1918] 2 K. B. 
623. 


487. Add. Annotations :—Refd. Jones v. Waring 


& Gillow, [1926] A. C. 670. Mentd. Holt v. 
Markham, [1923] 1 K. B. 504. 


489. Add. Annotation :—Mentd. The Sheaf Brook, 


[1926] P. 61. 


493. Add. Annotations :—Apld. London Provincial 


& South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
87 T. L. BR. 787. 


500. Add. Annotation :—Generally, Mentd. Brown 


v. Swan (1921), 37 T. L. R. 787. 


528. Add. Annotation :—Generally, Mentd. Under- 


wood v. Bank of Liverpool & Martine, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775. 


in performing it.—MAXWELL ». UNION bank was overdrawn to & large amount. 
BANK OF eee bar 1 W. W. R. 


In the liquidation the bank claimed 
that they were ownors of the bills, & 
that they were not bound to value & 
deduct the obligations in the bills for 
the purpose ‘of a ranking. The bank’s 


lien over the proceeds of the bills was 
draft.—G1BBONS & CARNES v. ROYAL for debt—Debt not paid. |}—UnNIon BANK Hed: the bills, havin 
BANK OF CANADA, [1921] 2 W. W. R, OF OANADA v. NETTLETON (1924), 55 ae Fag eee ga ars 


370.—CAN. Oo. 


sj. Delay in transmitting draft — 
Transaction not t of manager’s duty— 


L. R. 643.—CAN. 


PART II. SECT. 6, SUB-SECT. 1. 
of, ———.}~A co. drew bills of ex- in virtue of their lien, & the obligations 


for the limited parece: of collection, 
remained assets of the co., over which 
the bank held a mere right in security 


Liability of bank.}-—Held : as the pro- 
mise reg the acting manager to for- 
ward the draft was a voluntarv act 
without remuneration & not part of 

out as an officer of the bank, 
the bank was not liable for his failure 


change upon customers to whom they 
had Bubp ted foodae & who accepted the 
hilis. he co. indorsed the bills in 
blank, & delivered them to a bank for 

The co. went into liquida- 
tion. Its current account with the 


169 


under the bills must be valued & 
deducted for the purposes of a ranking. 
—COLYDESDALE BANK, LTD. v. SENIOR 
ao ALLAN) & SON LIQUIDATORS, 
1926] 3S. O. 235.—SCOT. 


Cases 587—557. 
587. Add. Annotations :—Consd. Barclay v. Mal- | 


538. 


colm (1925), 183 L. T. 612; Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Mentd. Soc. 
Des Hotels Le ae leery Paris Plage v. Cum- 
mings, [1922] 1 K. B. 451. 

Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


538a. ——-.] — A. drew a cheque for £700 in 


540. 
544. 


5444. 


PART 11. SECT. 8, SUB-SECT. 2.—A. 


favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done :— 
Held; in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque; & there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity.—Re 
SWINBURNE, SUTTON v. FEATHERLEY, [1926] 
Ch. 38; 95 L. J. Ch. 104; 184 L. T. 121; 70 
Sol. Jo. 64, C. A. 

Add. Annotation :—Refd. Australian Bank of 
Commerce v. Perel, [1926] A. C. 737. 

Add. Annoiations:—Apld. Underwood v. 
Bank of Liverpoo! & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Kreditbank Cassel G. m. b. H. v. Schenkers, 
[1926] 2 K. B. 450; Houghton v. Nothard, 
Lowe & Willis, [1927] 1 K. B 246; Liggett 
read : at cant (1927), 187 L. T. 

‘ entd. Dey uv. inger Iingineeri 

Co., [1921] 1 K. B. 77. oe 


J—A bye-law of applt. co. 
authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A.series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
ie Se collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
appits.’ account sufficient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 














557. Add. Annotations :-—Consd. 


bank cashed such a cheque on it, 


Enguisy anD Evers Digest SUPPLEMENT. 


to draw, & paid it into applts.’ account. 
Applts. sued a. to recover the aggregate 
amount of the cheques collected by them :— 
Held: the action failed, because (1) re 
had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to applita.’ credit.— 
CORPORATION AGENCIES v. HOME BANK OF 
CANADA, [1927] A. C. 818; 96 L. J. P. ©. 


9 * 


Annotations :-—As to (1) Consd, Lloyds Bank v, Chartered 
Bank of India, Australia & Ohina (1928), 9% L. J. K. B. 
yo? : coe v. Barnett, Pembroke & Slater, [1928) 2 


546a. 








Cheques paid to customer's 
creditors.] —— Deft. bank negligently, & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors :—Held: (1) the bank being put 
on inquiry & being negligent, as the Jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf. co. ; (8) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque.— 
LiaGett (B.) (LIVERPOOL), Lp. v. BARCLAYS 
Bank, Ltn., [1928] 1 K. B.48; 97 L. J. K. B. 
1: 187 L. T. 448 ; 43 T. L. R. 449. 


Annotation :-—As to (2) Retd. Lloyds Bank v. Chartered Bank 
of India, Australia & China (1928), 97 L. J. K. B. 609. 


548. Add. Annotation :—Refd. Brown v. Swan 


(1921), 87 T. L. R. 787. 


549. Add. Annotations :—Retfd. Wilson v. United 


Counties Bank, [1920] A. C. 102. Mentd. 
Neville v. London Express Newspaper, [1919] 
A. O. 368; Re Thellusson, Ez p. Abdy, [1919] 
2 K. B. 786. 


550. Add. Annotation :—Refd. Wilson v. United 


Counties Bank, [1920] A. C, 102. 


554. Add. Annotation :—Refd. Prosperity v. Lloyds 


Bank (1923), 39 T. L. R. 372. 
Re Farrow’s 
Bank, (1923]1Ch. 41. Refd. British & North 


ced terms-~—~—Bank holding security.J— 


538 i, Constructive payment—Cheque paying the clerk the proceeds :—Held : INUCANE. v. STANDARD BANE OF 
. Ses) 2D e bank was negligent as inqui CaNaDa, [1921] 3 W. W. R. 314: 62 
& credit slip stamped © paid.""}-—WaiTE should have been made as to the olork'e 8.C R. sjo : 59 D. L. R. 465.—~CAN. 


”. ROYAL 
D.L. R. 1206; 630. L. R. 6 


eollected to the credit of the Receiver- 
her ha in a derignated bank 


to 


the head office of the businera. 
Such charges were almost wey aid 
to him 


ANK OF CANADA, [1923] 4 
43.—CAN. 


& at 
intervals to remit by draft 


by accepted cheque 


authority & the unnsual act of a 
business firm cashing such a cheque, 


STANDARD BANK, (1927) 3 D. L. R. 
$36 -o 60 oO. L. R. 461.—CAN. 


PART IL SECT. 8, SUB-BECT, 8.—A. 
oft, 549 ili. ———- Money advanced on 


170 


y i,——— Dishonour of cheques _ 
able to self.}—A demand made personalty 


: mes especially of o large amount, & & by a customer upon his banker for 

5451. To clerk—Notice of limitation of the payee in the cheque & the name The refusal of payment cannot give 
of authority.|— A clerk’s expresa duties in the indorsement should have aroused rige to the implication of defamation 
were to collect amounts due from  suspicion.—R. v. Rovat BANK OF of the customer to a third party, which 
grain dealers for freight charges, etc., CANADA (1920), 1 W. W._R. 198; 50 necessarily arises when a trader’s 
on presentation of bills of lading D. L. R. 293; 30 Man. L. R. 104.— cheque, wn or indorsed in favour 

& payment of charges to hand out ware- CAN of a third party, is presented by the 
house eceipts, & deposit all moneys G48. 4h. ose ». holder & dishonoured by the banker. 


Judgment for pltf. for £250 set aside, 
& ig ps Bir for defts., A 
having a tted Deniltty, to pay pitt. 
nominal mages aving p 

into ct.—EKINLAN »v. ULSTER BANE, 


Euro . Bank v. Zalzstein, [1927] 2 K. B. 
92. entd. Dey v. Mayo, [1920] 2 K. B. 
346; Sutters v. Briggs, [1922] 1 A. 1997 


aaa Co. v. Westminster Bank, 
2K. B. 297. 


560. Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

561. Add. Annotation :—Mentd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 689. 

569. Add. Annotations :-—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110; 
Richardson v. Richardson, [1927] P. 228. 

574. Add. Annotations :—Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. Mentd. Pocahontas 
a Oo. v. Ambatielos (1922), 27 Com. Cas. 

577. Add. Annotation :—Mentd. Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

582, Add. Annotations ;—Moentd. Re Gunsbourg, 
Ex p. Trustee, [1919] B. & C. R. 99; Joachim- 
son v. Swiss Bank Corpn., [1921] 3 K. B. 110. 

585, Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. O. 670. 

586, Add. Annotations :—Mentd. Dey v. Mayo, 
[1920] 2 K. B. 846; Robinson v. Marsh, 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922] 
1A.C.1; Re Farrow’s Bank, [1923] 1 Ch. 41. 

589. Add. Annotation :—Consd. Westminster Bank 
v. Hilton (1926), 186 L. T. 315. 

589a. Mistake in telegram—Duty of bank to 
make inquiry.]—Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars’ were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence :—Held: the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which the 
were bound to cash, was correct, & pitf. 
was not entitled to recover.—WESTMINSTER 
BANK, Lrp. v. HILTON (1926), 186 L. T. 315; 
48 T. L. R. 124; 70 Sol. Jo. 1196 ; sub nom. 
HILTON v. WESTMINSTER BANK, LTD., 162 
L. T. Jo. 450, H. L. 

592. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

504. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

595. Add. Annotation :—As to (2) Refd. Baines »v. 
National Provincial Bank (1927), 96 L. J. 
K. B. 801. 

600a. Presentment over counter—Duty of bank to 
pay.|—Pltfs., a partnership firm at Liverpool, 
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sold goods to the P. Co. & drew upon the co. 
a bill for a large amount eyes in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft. 
bank at Liverpool, where they kept their 
account, Shortly before the bill became 
payable the co., who were then overdrawn 
at deft. bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
& the bill was within the limits of that 
overdraft. When the bill became due it 
was brought by W., a servant of pltfs., to 
a partner of pitf. firm, whe, -t W.’s request, 
indorsed the bill in blank. V., instead of 
taking the bill to pltfs.’ for the purpose 
of collection through the clearing house, 
presented the bill for payment over the 
counter to deft. bank & received the moucy, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had & received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular :-— 
Held: deft. bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & pltfs., 
& defts. owed no duty to pltfs.; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payce of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill scent 
by the acceptors to defts. gave no rights to 
a as against defts.; (8) defts. were not 
iable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum-— 
stances of suspicion.—AUCHTERONI & Co. v. 
MIDLAND BANK, Lrp., [1928] 2 K. B. 204; 
97 L. J. K. B. 625; 189 L. T. 344; 44 
T. L. R. 441; 72 Sol. Jo. 337; 33 Com. Cas. 
345. 


Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 204. Mentd. 
Quebec Ry. Light, Heat & Power Oo. »v. 
Vandry, [1920] A. O. 662 ; McDonald v. Nash, 
[1924] A. ©. 625; Samuel v. Dumas, [1924] 


the customer, but notice of his death, 
that operates as a revocation of the 
authority of a bank to pay the ousto- 
mer’s cheque.— KENDRICK v. DOMINION 
Bang & Bownas 1920), 47 O. L. RH. 
372 7 18 O. W. N. $8.—CAN. 


80, ———. }— WINNIPEG SAVINGS BANK 
TRUSTED) KENNY, (1924] 1D. L. R. 


Cases 615—668a. 


A. ©. 481; Ouellette v. Canadian Pacific Ry., 
(1925] A. C. 6569; Gilbert v. Gilbert & 
Bougher (1927), 96 L. J. P. 1873; Tilling- 
Stevens Motors v. Kent County Council & 
Transport Minister (1928), 189 L. T. 265. 

617. Add. Annotation :—Refd. Wilson v. United 
Counties Bank, [1920] A. O. 102. 

625. Add. Annotation :—Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

627. Add. Annotation :-—Consd. Garrard v. James, 
[1925] Ch. 616. 

628. Add. Annotation :—Mentd. British & North 
i Bank v. Zaizstein, [1927] 2 K. B. 


629. Add. Ciialion :-—88 1. J. K. B. 55. 


Add. Annotations :—Consd. <Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimson v Swiss Bank Corpn., [1921] 3 
K. B. 110; Re Polemis & Furness, Withy, 
[1921] 3 K. B. 560; Jones v. Waring & Gillow, 
[1926] A. C. 670. 


631. Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Mentd. Taxation Comrs. v. English, Scottish 
& Australian Bank, [1920] A. OC. 683; Gold- 
man v. Cox (1924), 40 T. L. R. 423; Under- 
wood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
774; Australian Bank of Commerce v. Perel, 
{1926] A. C. 737; Jones v. Waring & Gillow, 
[1926] A. C. 670. 


636. Add. Annotation :—Mentd. British & North 
auaebean Bank v. Zalzstein, [1927] 2 K. B. 


639a. Payment to third party without valuable 
consideration—Right of bank to recover.|— 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft. bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid 
into her account with deft. bank any money 
except money which was part of the proceeds 
of H1.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft. bank was the property of pltf. 
bank :—Held: on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet plitf. bank had established 
their right to the money claimed, as it was 
capable of being traced.—BANQUE BELGE 
Pour L’ETRANGER v. HAMBROUCE, [1921] 1 
K. B. 321; 90 L. J. K. B. 822; 37 T.L. R. 
76 ; 65 Sol. Jo. 74; 26 Com. Cas. 72, °C. A. 


Annotation :-—~Expld. Jones v. Waring & Gillow, 9 
aK. B. ae ver aring & Gillow, [1925] 


PART IW. SECT. 10. 


635 iia. <1 an 
action by a customer of deft. bank to 
recover the aggregate amount of a 
pumber of cheques forged by a con- 
fidential clerk omployed by the cus- 
tomer, which were paid by the bank 
& charged to the customer’s account, 
the fraud beingskiltully concealed from 








———.J—In 


the customer or 
to 


both customer & bank :<-Heid: with 
the exception of certain cheques 
bearing genuine signatures, the amounts 
of which were raised by the clerk, there 
was no negligence on the part of either 
the bank in falling 

discover the frauds.—C 
GRAPHOPHONR Co. v. UNION BANE OF 
CANADA (1916), 38 O. L. R. 326; 34 
D. L. R. 743.—CAN 


ENGLISH AND Emprre Dicsest SUPPLEMENT. 


640. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 

644. Add. Citation :-—88 L. J. K. B. 55. 
Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 204. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110; Re Polemis & Furness, Withy, 
(1921}8 K. B. 560; Jones v. Waring & Gillow, 
[1926] A. CO. 670. 


646. Add. Annotation :—As ito (2) Refd. J ones v. 
Waring & Gillow, [1926] A. O. 670. 


Add. Annotations :-—Consd. Koechlin ». 
Kestenbaum, [1927] 1K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669. 


Add. Annotations :—Refd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Mentd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annotation :—Refd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 

Add, Annotation :—Generally, Mentd. Under- 
wood v. Bank of Liverpool & Martins, Under- 
woud v. Barclays Bank, [192411 K. B. 775. 


Add. Annotations :—Refd. Auchteroni v. Mid- 
land Bank, |1928] 2 K. B. 294. Mentd. 
Quebec Ry. Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662; McDonald v. 
Nash, [1924] A. C. 625; Samuel v. Dumas, 
[1924] A. C. 481; Ouellette v. Canadian 
Pacific Ry., [1925] A. C. 569; Gilbert v. 
Gilbert & Bougher (1927), 96 L. J. P. 187; 
Tilling-Stevens Motors v. Kent County Council 
& Transport Minister (1928), 139 L. T. 265. 


Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
(1928), 97 L. J. K. B. 609. Mentd. Under- 
wood v. Bank of Liverpool & Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775. 
Add Annotation:~-Refd. Lloyds Bank v. 
Chartered Bank of India (1927), 44 T. L. R. 
165. 


649. 


652. 


658. 
662. 


663. 


666. 


667. 


668a, ——- ——- —— ——.])—M., who was 
secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft. 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the oe of five cheques 
‘to order’’ for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to “self or order”’ & signed 
by M. & a co-director, was refused by the 
bank, & came back to them after such refusal 


635 ii ———.J—A ous- 
tomer of a bank was estopped from 
denying that certain fornet cheques 
wore signed by him or by his authority, 
bs reason of his conduct in not ha 
notified the bank when he learned o 
the forgery of previous cheques on 
his account by the same person.-— 
CABANA ¥. BANK OF MONTREAL, (1919) 
3 Ww, ® R. 969.—CAN, ‘ 
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with M.’s name written in after the word 
self,’’ but the alteration was not initialed 
by both directors, & the addition was in M.’s 


writing. Pltf. co. repudiated the transactions 
& sued the bank for damages for conversion 


of the cheques, or alternatively for money 
had & received. Deft. bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), 8. 82, & also as holders for value :— 
Held: (1) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 10s. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
1918, as it should have scen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 108.; (5) there must 
be judgment for pltf. co. for £2 10s. on 
four of the cheques “ to order’ for £62 10s., 
£62 10s. on the fifth cheque for the same 
amount, & £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170.— 
SOUCHETTE, Lrp. v. LONDON CouNTY, WEST- 
MINSTER & PARR’S BANK, Lrp. (1920), 36 
T. L. R. 195. 

670. Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297. 
Mentd. Dey v. Mayo, [1920] 2 K. B. 346; 
Brown v. Swan (1921), 87 T. L. R. 787; 
Sutters v. Briggs, [1922] 1 A. C. 1; Re 
Farrow’s Bank, [1923] 1 Ch. 41; Underwood 
v. Bank of Liverpool & Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775. 


671. Add. Citations :-—sub nom. MATHEWS v. 
WILLIAMS, Brown & Co., 10 R. 210. 


672a, Collection for another bank.| — Im- 
PORTERS Co. v. WESTMINSTER BANK, No. 
292b, ante. 


673. Add. Annotation :—Refd. Taxation Comrs. 
v. English, Scottish & Australian Bank, 
[1920] A. O. 683. 


674. Add. Annotations :—As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
Jhina (1928), 97 L. J. K. B. 609. Refd. 
London & Montrose Shipbuilding & Repairing 
Co v. Barclays Bank (1925), 31 Com. Cas. 67. 


676. Add. Annotations :—Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Ch. 41. Refd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v. Briggs. [1922] 
1 A. C. 1; Underwood v. Bank of Liverpool 
& Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 

677. Add. Annotations :—Refd. Dey v. Mayo. 
[1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1A.C.1; Re Farrow’s Bank, [1923] 1 Ch. 41; 
papers Co. v. Westminster Bank, [1927] 
2 K. B. 297. Mentd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

678. Add. Annotation :—Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 

679. Add. Annotation :—Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

680. Add. Annotation :—Consd. Lloyds Bank. v. 
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Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 


680a. ‘* Receives payment ’’—Collecting bank.]— 
IMPORTERS Co. v. WESTMINSTER BANK, No. 
292b, ante. 


ari this case add ‘' See, also, Nos. 674- 


Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. Refd. Underwood 
v. Bank of Liverpool & Martins. Underwood 
v. Barclays Bank, [1924] 1 K. B. 775. 


Add. Annotation :—Apld. Underwood v. Bank 
of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


Add. Annotations :—Refd. Une -vwood v. Bank 

of Liverpool & Marti Uuderwood  »v. 

Barclays Bank, [1924] 1 K. B. 775; Lloyds 

Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 

——.]—-L., who was the chief 
accountant at the Bombay branch of pltf. 
bank, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft. bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft. 

-bank to place the proceeds of the cheques 
to the credit of a joint account which L. 
had opened at deft. bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
after they had been paid in. ‘It appeared 
from the account itself that it was gencrally 
in small credit until the arrival of cach 
fraudulent cheque, & there was a failure on 
the part of deft. bank to make inquiries of 
plitf. bank as to the regularity of the trans- 
actions :—Held: (1) each cheque taken by 
itself was “issued,” being signed & dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the ‘holding in due 
course ’’?; (2) deft. bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they were 
not ‘‘ true owners ”’ within the sect. ; (3) deft. 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to tho 
source from which these payments were ' 
made, & pltfs. were entitled to succecd in 
their claim for conversion.—LLOYDS BANK v. 
CHARTERED BANK OF INDIA, AUSTRALIA & 
Cuina (1928), 97.L. J. K. B. 609; 139 
L. T. 126; 44 1. L, R. 5384; 38 Com. Cas. 
306, C. A. : 
Add. Annotations :—As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928),97 L. J. K. B. 609; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Taxation Comrs. v. English, 
Scottish & Australian Bank, [1920] A. C. 683 ; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
7175; Australian Bank of Commerce v. Perel, 
[1926] A. C. 737. Generally, Refd. Goldman 
v. Cox, (1924), 40 T. L. R. 423. Mentd. 
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: ones » Waring & Gillow, [1926] A. C. 


691. Add. Annotation :—As to (2) Refd. Underwood 
v. Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 K. B. 776. 


691a. Cheque payable to & indorsed by 
public official.|—A banker to whom a private 
customer hands, for collection on his account, 
a pk Ne payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State fonthe Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to ‘“‘ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,’”? & was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques :—Held: the fact 
that the cheques were drawn payable to & 
indorsed by a Pee official should have put 
the cashiers of defts. upon inguiry whether 
their private customer was entitled to the 
cheques; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence; & 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c. 61), s. 82, from 
liability to pltf.—Ross v. Lonpon County, 
WESTMINSTER & Parr’s BAnx, [1919] 
1 K. B. 678; 88 L. J. K. B. 927; 120 L. T. 
636; 35 T. L. R. 815; 63 Sol. Jo. 411. 


Annotations :—Consd. Lioyds Bank wv. Chartered Bank of 
India, Australia & China (1928), 97 L. J. K. B. 609. Refd. 
Underwood v. Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


691b. Cheque payable to company.|— 


691c. 


UNDERWOOD (A. L.), Lap. v. BANK OF LIVER- 
ae Same v. BAnctaAys BANK, No. 387a, 
ante 
-In pltfs. were build- 
ing ships for a firm, L. M. & P., & in con- 
nection with that business L. M. & P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & B., 
a director, signed a receipt form on the back 
of the cheque as follows: ‘‘L. & M. Ship- 
building Co. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then iadorsed by B. ‘‘ for & on be of B. 
& Co. T. B. director,’? & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to plitfis. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 
£10,450 against B. The money was not 
paid, & pltfs. brought an action against defts. 
for conversion of the £8,000 cheque :—Held : 
there was clear evidence of negligence on the 
art of defts., & Bills of Exchange Act, 1882 
c. 61), 8. 81, gave no defence to the claim.— 
LONDON & MoNnTROSE SHIPBUILDING & 
REPAIRING Co., Lrp. v. BarcLays BANK 
(1926), 31 Com. Cas. 182, C. A. 


692a. ——-.]— TAXATION ComRs. v. ENGLISH, SCOT- 


692b. 


693. 


694. 


TisH & AUSTRALIAN BANK, No. 292a, ante. 


Question of fact.]—— The question 
whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected a Bills of 
Exchange Act, 1882 (c. 61), 8. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer :— 
Held: that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect.—HAMPSTEAD GUARDIANS 2. 
BARCLAYS BANK, Lrp. (1923), 89 T. L. R. 
229; 67 Sol. Jo. 440. 

Add. Annotation :—Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

For “forgot ’’ in the seventh line of the 
paragraph read “ forged.” 
Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank, [1927]2 K.B.297 Mentd. 
Dey v. Mayo, [1920] 2 K. B. 346; Brown v. 
Swan (1921), 37 T..L. R. 787; Sutters v. 





rs making any in as to the man’s cumstances in which the account was 
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6911. What is negligence—Defective them. On the following day the man, upon inquiry j the duty of inquiry 


title of customer—Collection for stranger.] 


b 
_—, an unknown to b whole of the amount to the credit of 
oar ‘ncoount with his account, & paid in for collection inquiry the bank was guilty of negli- 


tted to open an account with 


an open cheque, drew outalmostthe extended 


ble 


next day & in the absence of reasonable 


e bank b paying in a deposit of four other crossed cheques, including nce.—-LONDON BANK OF AUBTRALIO: 
i) .L. R. 


£6 in notes 


payable | to @ number or bearer & it in had no title. 


.” or “not negotiable,”* were collected by the bank almost 


ur crossed cheques for one drawn by pltf, paya 
collection, such. cheques being made oF bearer to which the man who paid 40 
These four cheques 691 il, —— ———- ———. MASON . 


to a number Cu v, KENDALL (1920), 28 O 


—AUS. 
OF SOUTH AUATRALIA, 


peo Savinas Bank 
or “bank not negotiable.” Without without inquiry:—Held;: the oif- (1925]5. 4.8. R. 198.—-AUB8. 
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696. 


Briggs, {1922} 1 A. 0.1; Re Farrow’s Bank, 
[1923}1 Oh. 41; Onderwood v. Bank of Liver- 
eo & Martins, Underwood 
ank, [1924] 1 K. B. 7765. 
Add. Annotations :—Mentd. Liggett (Liver- 
poo!) v. Barclays Bank (1927), 187 LL. T. 443; 


loyds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J. K. B. 609. 


v. Barclays 


697. Add. Annotation :—Mentd. Sun Bldg. Soc. 


708. 


704, 


710. 
713. 
717. 


728. 
784. 


748. 
752. 


758. 


756, 


Wenwes Suburban Bldg. Soc., (1921] 2 
Add. Annotations :—Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry. Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662; McDonald v. 
Nash, [1924] A. C. 625; Samuel v. Dumas, 
[1924] A. C. 481; Ouellette v. Canadian 
Pacific Ry., [1925] A. C. 569; Gilbert v. Gilbert 
& Bougher (1927), 96 L. J P. 137; Tilling- 
Stevens Motors v. Kent County Council & 
Transport Minister (1928), 189 L. T. 265. 
Add. Annotation :—-As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92. 

Add. Annotation :—Mentd. Albemarle Supply 
Oo. v. Hind, [1928] 1 K. B. 307. 


Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 
Add. Annotation :—Mentd. Souchette v. Lon- 
don Oounty Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 


Add. Annotation :-—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Co. 
v. Baring, [1922] 1 Ch. 244; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Add. Annotations :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. ©. 711. 
Mentd. Wilson v. United Counties Bank, 
[1920] A. C. 102. 


Add. Annotations :—Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Re Dresdner Bank (London Agency) 
(1920), 64 Sol. Jo. 426. 


Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 582; The Tervaete, [1922] P. 259; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 885. 
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609 fii, ———-. —-——.]——-BHARAT Na- 
TIONAL BANK v. BANARJE Das (1923), 
R. 5 Lah. 129.—IND. 


sp. Signing vouchers as to correct- 
ness of account in pass-book-——Estoppel.] ae 
COLUMBIA GRAPHOPHONE CO. ¥ 1) 7 "Rings: [192 
UNION BANK OF CANADA (1916), 38 7157" GAN > f 
O. L. R. 326; 34D. L. R. 743.—-CAN. —OAN. 


I. L. 


et. 


aoe the ote 
as it stood from time to time & given 
in exchange for cancelled cheques, were 
held to be fatal 
pertasn Gheques had not been credited 


——-U 
CAN. 





0. L. R. 3l 
713 ii. -——— 


——, 1 Monthly vouchers 
y a bank’s customer a 


the correctness of account 


to his contention that 
—UNION BANK OF CANADA WU. 
G. & 


A.C. 711; 
1928), 138 L. T. 703. 
T. L. R. 38; Tredegar v. Harwood, [1928] Ch. 59. 


: ~}—CAMPBELL . 
PERIAL BANK, [1924] 4 D. L. R. 28 
55 8.—CAN. 








livery of a pass-book cannot constitute 
& is causd so as to give the 
donee title to the money represented 


Day, [1925] 3 
W W. R. 


PART II. SECT. 16. 
i, ———.}--A document in the form 
of a letter written by a bank 
follows :—‘' We beg to inform you that 
we are in receipt of advice by wire 
from our London office that a con- 
firmed irrevocable credit has been 
opened under which we are authorised 
tiate b bedeg? bills, as offered on 
.» of London, to the extent of 
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756a. Credit conditional on tender of approved in- 


surance policy—-What is approved insurance 
policy.|— Bankers issued a letter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the Iectter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight & ineusance 
to R., provided the draft were accompanied 
by an approved insurance poy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft :—Held: the certific te was not an 
‘‘ approved insurance lic, ’’ within the 
meaning of the letter of Gedit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made.—ScoTr 
(DONALD H.) & Co., Lav. v. BARCLAYS BANK, 
Lfrp., [1923]2 K. B.1; 92 L. J. K. B 772; 
129 L. T. 108; 39 T. L. R. 198; 67 Sol. Jo. 
456; 28 Com. Cas. 253, C. A. 


Annotations :—Refd. HWarpor v. Mackechnie, [1925] 2 K. B. 
423: Koskas v. Standard Marine Insczg. (1926), 42 T. L. R. 
692; Sassoon v. International Banking Corpn., [1927 


11; De Monchy r. Phosnix Insee. Co. of Hartfor 
Menid. Malmberg ». Evanr (1924), 


756b. Irrevocable letter of credit—Paymont for 


goods—Refusal of bank to pay invoices— 
Liability of bank to seller.]|—Pitfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of Jabour or wages increase, there should be 
® corresponding increase in the purchase 
price. he buyers were also to open a ‘“‘ con- 
firmed irrevocable credit’? in favour of 
pitis. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay hills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, ‘‘ this to be 
considered a confirmed irrevocable credit.”’ 
Pitfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
rice on account of wages & material, & 
tructed defts. only to pay so much of the 
next invoices as represented the original 


Im- £16,875 on the following conditions: 
9; bills to be drawn payable three months 
after sight & to be accompanied by 
proper shipping documents repre- 
senting shipment of two thousand 
bales of jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Dec. 1920."’ Among the conditions, 
the two following were the most 
important :—(a) ‘* Please note that 
this advice does not release you from 
tho liability attaching to the drawer 
of a bill of exchange ’’; (b) ‘“ Under 
present conditions we can give no 
undertaking to negotiate bills drawn 
under this credit ’ :—Held : the docu- 
ment was not an ordinary hanker’s 
letter of credit. NDANMULL BEN- 
GANEY v. NATIONAL BANK OF INDIA, 
im. (1923), J. L. R. 51 Cale. 43.— 


-}—-The de- 


was as 


Cases 756b—809. 


prices. Defts. accordingly refused to pay 
the bill presented on the next shipment 
pitfis. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers :—Held: the credit being irre- 
vocable, the refusal of defte. to take & pay 
for the particular bills on presentation of the 
proper. documents constituted a repudiation 
of the contract as a whole, & pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself & the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer.—URQUHART LINDSAY 
& Co. v. EASTERN BANK, Lrv., {1922] 1 
K. B. 318; 91 L. J. K. B. 2743; 126 L. T. 
584; 27 Com. Cas. 124. 

ae rr aaa Prosperity v. Lloyds Bank (1923), 39 


756c. Revocable letter of credit—Duty of bank to 


give notice of withdrawal.|—A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
‘‘is merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same.’’ On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of Jading & a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging (inter alia) that it was the 
duty of defts. to give to ‘pltfis. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
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defts alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection :—Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation.—_CaprE ASBESTOS 
Co., Lrp. v. Luoyps Bank, Lrp., [1921] 
W. N. 274. 


Add. Annotations :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97L. J. K. B. 609; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Janvier v. Sweeney (1919), 35 T. L. R. 
226; Pratt v. British Medical Assocn., [1919] 
1K. B. 244; Rand v. Craig, [1919] 1 Ch. 1; 
Percy v. Glasgow Corpn., (1922] 2 A. C. 298; 
Underwood v. Bank of Iiverpoo] & Martins, 
Underwood v Barclays Bank, [1924] 1K. B. 
775; Kreditbank Cassel G.mM.B.H.v Schenkers, 
[1927] 1 K. B. 826; Britt v. Galmoye & 
Nevill (1428), 44 T. L. R. 294. 


Add. Annotation :—Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston, Ogston v. 
Provident Mutual Life Assce. Assocn. (1921), 
8 Tax. Cas. 57. 


Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378 


Add. Annotation :—Mentd. Omnium Insce. 
Corpn. v. United London & Scottish Insce. 
(1920), 36 T. L. R. 386. 


Add. Annotation :—Mentd. Maskell v. Hill, 
[1921] 3 K. B. 157, 

Add. Annotations :—As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 


Add. Citations :—88 L. J. K. B. 85; 
L. T. 727. 
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PART II. SECT. 19. 


sz. Unauthorised application of pro- 
ceeds—In payment of borruwer’s debts to 
other customers—Right to damages.}— 
After crediting pltf. with the proceeds 
of a note which it discounted for 
him, deft. bank, without authorit 
from him, applied nearly all of suc 
proceeds to pay off debts which he 
owed to other customers of the same 
bank, & paid itsclf the amount of 
the note out of the proceeds f pro- 
missory notes which it held as col- 
lateral securities for advances made by 
it to him :—Held: pltf. was entitled 
to nominal damages & costa for the 
breach of the contract to lend him the 
. money, & to judgment for the amount 
of the proceeds of his note which the 
bank had so applied, together with 
interest.—MaARSH v. ROYAL BANK oF 
CANADA, [1922] 1 W. W. It. 486; 63 
vee R. 659: 15 Sask. L. R. 201.— 


PART II. SECT. 20, SUB-SECT. 1. 
809 i. Discharge of overdraft—Tender 


of cheque-—Vi' hat amounts to acceptance.) 
—Held: the action of the bank in 
retaining & clearing the cheque was 
not conclusive on the question of 
acceptance, & as the bank had not 
accepted the proceeds of the cheque 
in full settlement, Judgment had_been 
rightly centered fur the bank.—BurRtT 
v. NATIONAL BANK OF SOUTH AFRICA, 
LTp., [1921] App. D. 59.—S. AF. 


PART II. SECT. 20, SUB-SECT. 2. 

yi. ——.}) — Where 
there is an agreement between a bank 
& its customer, that he shall pay 
interest at the rate of 8 per cent. upon 
& promissory note, the agreement is 
not cntirely void, & the customer 
remains liable to pay interest at the 
rate of 5 per cent.—STANDARD BANK 
OF CANADA tv. ALBERTA E.NGINERRING 
Co., LTp. (1917), 1 W. W. R. 1177; 
33 D. L. R. 5423 11 Alta. L. R. 96.— 
CAN. 








i — ——— ———.,, ]-— The stipula- 
by a bank for an illegal rate of 
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yi 
tion 


interert merely avoids the rate & not 
the entire contract for interest.— 
UNION BANK v. Farmer, [1917] 1 
W. W. R. 1361.—CAN. 

Roary —_ i |} Pltf. was 
indebted to deft. bank for which debt 
they took hix note charged with 
interest at 9 percent. Order made for 
reduction of interest to 5 per cent.— 
Dearow v. UNION BANK OF CANADA 
(1922), 63 D. L. R. 688.—CAN 


yiv. —— ——,J—Where a 
bank contracts for 8 per cent. interest 
it can only collect the legal rate of 
6 per cent.— BANK OF MONTREAL ¥. 





y v. .}—A provision 
in a guarantee given a bank that any 
account settled or stated by or between 
the bank & ite customer may bo adduced. 
by the bank as conclusive evidence 

ist the a bpgloc hae cannot be held 
binding on the guarantor, when there 
is included in the amount so stated 
interest charges at a rate In cxcess of 











820. Add. Annotalion :—Mentd. Re Morris, May- 
hew v. Halton, [1921] 1 Ch. 172. 
844. Citations :—For ‘61 L. J. Ch. 732” read 


* 61 L. J. Ch. 7238.” 


Add. Annotations:—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 


Vol. U1.—Bankers. Cases 820—865. 


859. Add. Annotation :-—Mentd. Albemarle Supply 
Co. v. Hind, ‘[1928] 1 K. B. 307. 


862. Add. Annotations :—Mentd. 


Brandon vt. 


Michelham (1919), 351. L. R. 617; G. N. Ry. 


v. Barnett, Pembroke & Slater, [1928] 2 K. B. 


244, 
846a. 








T. L. R. 476. 


the maximum logal rate allowed under 
Bank Act.— ROYAL BANK OF CANADA 
v. McBripr, [1927] 1 D. L. RR. 909; 
[at ae W. RR. 245; 21 Sask. L. R. 


y vi. .J—-Where 
interest on a loan bas been charged up 
to a borrower’s current account at a 
rate in excess of 7 per cent. & such 
charges have becn included in the 
statements furnished him from month 
to month, &, without making an 
objection thereto, he has signed 
returned such statements as satis- 
factory, he cannot complain, in an 
action to recover the loan & interest, 
that the charges for interest at that 
rate were illogal.—ROYAL BANK oF 
CANADA v. DoTEN (Alta.), [1927] 3 
aan R. 305; [1927] 2 W. W. RR. 670.— 








y vii. —— Whether charged.|— 
pon the return of a dishonoured 
bill, the drawer would again draw for 
the same amount, & pltf. bank would 
discount the bill as before, & if the 
sccond bill came back dishonoured 
it would again be charged in ful) to the 
drawer’s account :—Held: there was 
no breach of Bank Act, s. 91.— 
IMPERIAL BANK OF CANADA v. ALLEY, 
en 3 D. L. R. 85 ° 59 O. L. R. 1.— 








sa. Faising rate of interest—W hether 
customer bound.|—-The mere sending 
of a notice that the interest charged 
on overdrafts against security held by 
the bank has been raised, is not of 
itself sufficient to render a customer 
liable to pay the enhanced rate, but 
where, after receiving such a notice, 
the customer borrows more money 
from the bank, the bank is justified 
in charging him interest at the enhanced 
rate.—GADDAR MAL v. TATA INDUS- 
TRIAL HANK, LYb., BOMBAY (1927), 
I. L. R. 49 All. 674.—IND. 


PART II. SECT. 21, SUB-SECT. 1. 

di. Liability contracted after 
execution of mortgage.jJ--A mtge. to a 
bank cannot be a valid security for a 
liability contracted subsequently to 
its execution.—He EDMONTON BREW- 
ING & Martina Co., Lrp. (No. 2), 
{1918] 3 W. W. R. 988; 43 D. L. R. 
748.—CAN. 


n. Add “ affd., 58S. C. R. 448.” 


PART Hi. SECT. 21, SUB-SECT. 2. 


oi, -—-QUEREC BANE v. PHIL- 
Lips, [1917] 2 W. W. RR. 3653; 10 Sask. 
L. R. 190; 36 D. L. R. 440.—CAN. 


PART II. SECT. 21, SUB-SECT. 8. 


ri. - Money advanced partly 
on security of land.J—A bank may 
recover upon a promissory note not- 
withstanding that the moneys were 
advanced upon the security in part of 
lands.—ROYAL BANK OF CANADA v. 
GOLp, [1918] 2 W. W. R. 745: 24 
B.C. R. 1453 41 D. L. R. 276.—OCAN, 

al, ——- —— New nole given by 
maker— Righta of bank.}—Held: the 
bank was entitled to recover on the 
note.—BaNK OF MONTREAL v. WRIS- 
DErp, (1917) 2 W. W. BR. 615: 24 
B,O. R78; 34D. L. BR. 26.—CAN. 


J.S. 














Bank entitled to hold securities not 
merely for specific advance but for balance of 
whole. account between broker & bank.|— 
TINDALL v. BARNETTS & HOARE (1887), 3 


v. L. E. P. Transport & Deposito 1922] 
2K. B. 742. sa 


865. Add. Annotations :—Apld. Re Allester, [1922} 


2 Ch. 211. 
Hind (1927), 43 T. L. R. 652; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Mentd. Pennington v. Reliance Motor Works, 


Refd. Albemarle Supply Co. v. 


[1923] 1 K. B. 127, 








a ii. Conversion of ee 
security into general security.}—Held : 
as the bank knew that debtor had no 
right to hypothecate generally the notes 
they could not recover, not being 
holders in due course.-BANK OF 
MONTREAL v. NORMANDIN, [1925] 3 
pe Rh. 975; [1925] 8S. C. R. 687.— 


fi. Obtained to cover overdraft— 
Alleged fraud of manager.)—Pitf. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft then due tothe bank. Appli- 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s parl.—BRASSETH v. ROYAL 
BANK OF CANADA (1921), 67 D. L. BR. 
740.—CAN. 


f ii. Renewal—Effect of.}—The 
renewal by defts. of a promissory note 
given to pltf. bank as security for a 
loan :—Held: not to estop them from 
setting up the defence that the bank 
had received & misapplied the procecds 
of goods covered by a lien note which 
they had assigned to the bank as 
sollateral security, such proceeds hav- 
ing been paid into the bank by the 
inaker of the Hen note.—-CANADIAN 
BANK OF COMMERCE v. REID, [1925] 3 
}D. L. R. 5093 (1925) 1 W. W. R. 1080 ; 
21 Alta, L. Kt. 337.—CAN. 


-PART II. SECT. 21, SUB-SECT. 4. 

m i. Stock registered in name of 
bank’s nominee—Identity of shares nol 
preserved—Rights of owner.]--A cus- 
tomer, who had a secured loan account 
with a bank which was operated upon 
in accordance with the above practice, 
averred that the bank had sold her 
shares without her authority, in breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of the loan :— 
Held: defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer bad om- 
ployed aa her agents in the transactions, 
& she was barred from insisting in the 
action.—-CRERAR v. BANK OF SOotT- 
LAND, [1922] S. C. (H. L.) 137; 59 
So. L. R. 312.—SCOT. 

pi. Shares of company—Sale_ by 
bank before defauli—Measure of dam- 
ages. }—-GEORGESON ¥. DOMINION BANK, 
[1924] 3 D. L. R. 607; 2 W. W. R. 
931,.—CAN. 

$611. Bearer securitics—Presumed tov 
belong to depositing cuslomer.}— BANK 
OF MONTREAL v. ISBELL, [1925] 2 
D. lh. R. 30 ? revsg. 26 QO. W. N. 26 ~ 


PART II. SECT. 21, SUB-SECT. 6, 

h (p. 277) i. Indorsed by shippcr 
to bank—Bank to apply part of proceeds 
fo cs tN of promissory note. )—H eld: 
no violation of Bank Act, 6. 90.— 
RovaL Bank oF CANADA v. WYE, 
1926) 4 D. L. R. 262; [1926) 2 

e W. R. 780 3 36 Man. L. R. li.— 
CAN. 


h (p. 














Bank taking 





277) if. 


bailee’s receipt fro’: parties for whom 
goods shipped—D -< of bank not to 
impair se ——-SALTERS (JOSEPH) 
Sons, LTp. v. BANK OF NoVA ScoTIA, 
[1926) 1 D. L. R. 681; 68 N.S. R. 
389.—CAN. : 


q (p. 280) i. Chattel morigage to 
secure past drbt-—Subsequent mortgage 
of OAL, Ug to enforce chattel mori- 
gage.jJ—Held: (1) the mee. was not 
contrary to Bank Act; (2) the fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
from realising first on the chattel 
mtgo.—PIPER v. CANADIAN BANK OF 
cae (1922] 1 W. W. R. 121.— 





qa (p. 280) ii, —— A. ob- 
tained advances & delivered to the 
bank storage tickets for wheat in 
elevators :—Held: the security of the 
warehouse reccipts would not cover 
past advances.—YoOuNG v. DENCHER, 
BANK OF TORONTO v. ADAMES, [1923] 
1D. L. R. 432; 18 Alta. L. R. 496; 
[1923] 1 W. W. R. 136.—CAN. 

q (p. 280) iii. Chattel mortgage 
as security fur loan—Whether crops of 
following year chargeable.|—Security 
on grain given to a bank In Oct. 1921, 
in respect of advances made in the 
spring of 1920, held invalid in respect 
of the 1921 crop.—NorRTH AMERICAN 
LUMBER Co., Lrp. v. BANK OF MoN- 
TREAL, [1922] 1 W. W. R. 1265; 65 
D. L. HR. 348; 15 Sask. L. RR. 375.— 








qa (p. 280) iv. —— Lease of chattels 
to secure advances.J}—Held: the lease 
was invalid, the bank not having the 
power under Bank Act to take a lcase 
of chattcls as seccurity.—LANK or 
MONTREAL 0, HUESTON (1922), 69 
D. L. R. 208; 51 QO. L. Rn. 584.—CAN. 


q (p. 280) v. Lien agreements on 
ea ag onal CANADIAN Hart 
-RODUCTS, LTD. (TRUSTEE) v. TOYAL 
BANK, [1924] 4 D. L. It. 225; 54 
O. L. R. 293; 4C. B. R. 211.—CAN, 


q (p. 280) vi. Warehouse receipt 
for gouds on leased preinises~Valid.}— 
Re J. STANLEY WepLock,' Lp. 
(P. WW. 1.), (1926) 2 D. L. R. 263; 
7 C. LB. ht. 147.—-CAN, 


6 (p. 281) i. S. P, BANQUER CANA- 
DIENNE NATIONALE v. SAWCHUK 
[1926] 3 D. L. R. 964; [1926] 3 
ea Rr. 771; 36 Man. L. R. 1. 


sb. Security on crop to be grown— 
Priority ower claim by vendor under 
crop-payment agreement.}—GORBEL v. 
CANADIAN BANK OF COMMERCR, [1921] 
aN Ww. Rh. 81 > 14 Sask. L. R. 451.— 


sc. Security invalid under Bank 
Acts—Sale of goods to third party— 
Bank not entitled to follow goods or 
proceeds. |—-HAWKER v. ROYAL BANK 
8 CANADA (1921), 59 D, L. R. 674.— 








sd. Title of bank as against municipal 
lien for tares. |\—He ELECTRICAL FITTINGS 
& FouNDRY Co., Lrp. (Ont.), [1926] 
] D. L. R. 7 2; 58 oO. lL. R. 364.— CAN, 
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Cases 865a—932a. 


865a. Bills of lading pledged—Authorised sale by 
Pee of bank to proceeds.|—A 
imited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised :— 
Held: the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation.—Re ALLESTER 
(D.), Lrv., [1922] 2 Ch. 211; 91 L J. Ch. 
797; 127 L T. 484; 88 T. L. R. 611; 66 
Sol. Jo. 4865 [1922] B. & C. R. 190. 

883. Add. Annotation :-—Generally, Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 


908. Add. Annotations :—Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1A.C.1; Re Farrow’s Bank, [1923] 1 Ch. 41; 
British & North European Bank v. Zalzstein, 
[1927] 2 K. B. 92; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 


Add. Annotation :—Mentd. Ord v. Ord, [1923] 
2K. B. 432. 


821. Add. Annotation :—Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 822. 


——.|—-Defts. acted as bankers 
for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned al! their 
property to pitf. as trustee for their creditors. 

he deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property & that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft. bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
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se. Assignment of mortgage—Or o 
agreement for sale of ai de addi- 
tional securtty—Valid.}—Re Wiarton 
LUMBER Co., Ex p. BANK OF COMMERCE, 
(1024) 2D,L. R.160; 40.B. R. 477.— 


sf. Assignment of debts present & 
future d& all contracts & securities— 
Valid.j}—Re WitarTon LUMBER CO., 
Ex p. BaNK OF COMMERCE, [1924] 
2D. LL. R. 160; 4C. B. KR. 477.—CAN. 


di. —— Subsequent assignment to 
creditor—Duty of bank to account— 
Jnterest.}-—Book debts were assigned 
as security to deft. bank. Subse- 
quently they were assigned to pitt. 
subject to the ass ent to the bank. 
The bank realised under its assign- 
ment :— Held: pltf. was entitled to an 
accounting from the bank in detail, & 
the bank could not, as against pit#., 
charge a higher rate of interest than 
permitted under Bank Act.—- RoBERT- 
SON (JOHN) & Son, LTD. ». CANADIAN 
BANK OF COMMERCE, [1920] 2 W. W. R. 
1003.—CAN. 


» Assignment of money due under 


916. 








921a. 


Snaw, [19251 3 
C. B. R. 825.—CA 


sk. Common 


security.—UNIon 


meee 





no epecific 
can operate. 


agreement for sale i land-——V alid. }—Re 
ne L. R. 5; 6 


law 
money—Subsequent 
Bank Act—Property passed 
ment—- Validity of security immaterial.} 
PER horcatieas Ba . hes , 
CQUIPMENT Co. 3 -L. 
803.——-CAN. one as 


PART II. SECT. 21, SUB-SECT. 8. 

sl. Prohibited security—Money 
thereunder recoverable.}—A bank ma 
recover money lent upon a prohibite 
security although 11 cannot enforce the 
BANK o. 
(1917) 1 W. W. R. 1361.—CAN. 


PART II. SEOT. 22, SUB-SECT. 1.—A, 


n i. }~-A bank has not a 
lien {p reepect of a deposit or balance 
to the credit of a customer, as there fs 
property on which a Hen 
——Re Mo 


PART II. SEOT. 22, SUB-GECT. 1.—~F, 
am. Pledged to third party—Duty 


ENGLISH AND Empire Digest SUPPLEMENT. 


£19,941. In an action by pltf. as_ trustee 
under the deed to recover from the bank 
the two sums of £2,984 & £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,041 against 
those sums :—Held: the bank’s claim was 
right on both points.—BaxkER v. LLOYDS 
Bank, [1920] 2 K. B. 322; 809 L. J. K. B. 
912; 123 L. T. 880; [1920] B. & O. R. 128. 

921b. —— Balance of proceeds of sale of 
shares—Held as security for advances.|— 
BAKER v. Luoyvps BAnk, No. 921a, ante. 

923. Add. Annotation :—-Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 822. 


925. Add. Annotation :—Refd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 


026. Add. Annotation :-—Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 


9382. Add. Annotations :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. Mentd. 
Barker v. Stickney, {1918] 2 K. B. 356. 


932a. Joint & several guarantee—Termina- 
tion.|—By an agreement the six signatories 
thereto Jaen & severally agreed with a 
Canadian b to guarantee repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank: it was provided that the 
agreement should be a continuing guarantee 
‘until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
ven the bank notice in writing to make no 
urther advances on the security of this 
guarantee.”’ In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (R. S. Can. c. 29), 8. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee :—Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 
their respective exors. or administrators 
ave notice to determine it; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay.— EGBERT v. 








of bank to disclose lien.}—-Held: such 

a duty existed.—LazaARD BROTHERS 

& Co. v. UNION Bank OF CANADA 
1920), 47 O. L. R. 608; 18 O. W.N. 
90; 61 D. L. R. 636.— CAN. 


PART Il. SECT. 22, SUB-SEOT. 2. 

m i. .}—Held;: money to 
the credit of the customer not shown 
to be trust funds, might be retained 
& set off by the bank as against the 
indebtedness of the customer on the 
note.—- Roy ©. CANADIAN BANK OF 
COMMERCE yele, 24 B. CG. BR. 3973 
38 D. L. R. 742.—CAN. er 

sp. Bank cashing cheque—Holder in- 
debled to bank 1d bank, to which a 
cheque has been delivered to be 
cashed, has no right to set off against 
the proceeds of the cheque a debt owing 
to it by the holder. RoyxkEx v. Rovan 
BANK OF CANADA, [1918] 2 W. W. R. 
791; 11 Sask. L. R AN. 

st. Debt not recoverable ~— Statute- 
barred.}~—~-A bank’s right of set-off can- 
not be exercised where a debt is 
statute-barred & not recoverable. 
Re Mornis, CONEYS v. Morris, (1922) 
11. R. 186.—IR. 


120 


assignment oo, 
security under 
assign- 


mmapemcnomeee 





ESTERN SUPPLY 


lent 


FARMER, 


RRB, CONEYS v, 


A ek * 


NATIONAL OROWN BANK, [1918] A. C. 903; 
87 L. J. P. C. 186; 119 L. T. 659; 85 
T. L. R. 1, P.O. 


Annotation :—As to (2) Retd. Re Darwen & Pearce, Associated 
Paper Mills ». Barnes (1926), 95 L. J. Ch. 487. 


961. Add. Annotations :—Refd. Re Wait, [1927] 1 
Ch. 606. Mentd. Ratner v. London Joint 
City & Midland Bank (1922), 38 T. L. R. 253. 

974. Add. Annotation :—Consd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 


978. Add. Annotations :—Mentd. Bradford Old 
Bank v. Sutclitfe (1918), 88 L. J. K. B. 85; 
Re Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 662. 


985. Add. Annotation: — Consd. ‘Tournier v. 
National Provincial & Union Bank of England, 
f[1924) 1K. B. 461. 


986. Add. Annotation :—Refd. Tournier v. National 
Okay bi Union Bank of England, [1924] 


986a. Without consent of customer.}— 
It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pitf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
Manager inquired of the last-named bank 
who the person was to whom it. had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
—Held: that disclosure constituted a breach 
of defts.’ duty to plitf., for though the in- 


PART II. SECT. 23. 

O35 i. Whether surety released—In- 
crease in rate of intcrest.}—Held: an 
increase in the rate of interest charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the gua- 


1177.—CAN 








cannot be conclusive as against the 
surety of the customer.—STANDARD 
BANK OF CANADA v. ALBERTA EN- 
GINEERING Co., Ltp., (1917) 1 W. W. R. 


Special 
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formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defta, 
during the currency of: pitf.’s account & 
in their character as bankers.—TOURNIER v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] 1 K. B. 461; 98 L. J. K. B. 
449; 130 L. T. 682; 40 T. L. R. 214; 68 
Sol. Jo. 441 ; 28 Com. Cas. 129, C. A. 

A mnaNen :—Refd. Waterhouse v. Barker, [1924] 2 K. B, 


987. Add. Annotation :—  Refd. Tournier ». 
National Provincial & Union Bank of 
England, {1924] 1 K. B. 461. 


990a. Disclosing any other information relating to 
customer.|—-TOURNIER ¥v. NATIONAL PRO- 
VINCIAL & UNION BANK, Ob ENGLAND, No. 
986a, ante. 


1010. Add. Annotation :—Refd. 
Barker, [1924; 2 K. B. 759. 


1011. Add. Annotation :-—Refd. 
Dyne (1928), 44 T. L. R. 579. 


1012. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 


1012a. Entries tending to incriminate.|— 
On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), 8 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
wil] not grant the leave applied for.—WaATER- 
HOUSE v. BARKER, [1924] 2 K. B. 759; 93 
L. J. K. B. 897; 132 L. T. 15; 40 T. L. R. 
805; 69 Sol. Jo. 51, C. A. 


1012b. ——-.J—Where, under’ Bankers’ 
Books lividence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
power to make the order extend to the 
banking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purpuses.— 


Waterhouse v. 


Ironmonger v: 











JOMMERCR, [1925] 2 W. W. R. 1505 19 
Sask. L. R. 413.—CAN. 


PART II. SECT. 25. 
957 ii. Rights of hank.|-—-A 
cheque on the S. Bank, which was 
indorsed by the payee to the H. Bank,- 





agreement 


rautors, did not discharge them from 
their Mability.—EGBERT v. NATIONAL 
CROWN Bank, [1918] A. C. 903; 87 
L. J. P. Cc. 186: 119 L. de 659.—CAN. 


935 ii. S. P. MERCHANTS BaNK OF 
CANADA v. Bush, [1918] 2 W. W. R 
574, 631.—CAN. 


9385 iii. -—— Taking new security 
rom principal deblor.}-—BANK OF NEW 
rey past i Baker, [1926] N. Z L. R. 


F 835 iv. Note vee 4 secure 
or specific purpose-——General h heca- 
tion of noe bd creditor to bank. }—Held : 
surety released.——-GORDON v. HEBBLE- 
WHITE, (1927) 1 D. L. R. 817; [1927] 
8. Cc. R. 29.—OAN. 


sw. Account setiled between bank & 
customer—How far binding on surety 
of cuslomer.j~-EKven if a certificate 
given by a customer of a bank of the 
correctness of the ‘condition of his 
account as stated therein constitutes 
an account stated between the bank 
& its customer, yet such certificate 





fo accept account.}—An express pro- 
vision in the guarantee given to the 
bank that the stating, settling or 
adinission of an account between the 
creditor & the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to illegal 
charger, nor to charges, which though 
not illegal, were improper {o the know- 
ledge of the bank.— NORTHERN CROWN 
BangK v. WoopcraFtTs, LtTp., [1917] 
1 Ww. W. R. 1205; 33 D. L. BR. 367.— 


sz. Advance also secured by crop to be 
groun—Right of surdy to proceeds of 
crop.}—Where a bank advances money 
for the purchase of seed grain on the 
security of the crop to be grown there- 
from & also procures the signature of a 
surety to the borrower’s note, the 
surety has a right to have any money 
realised out of the crop appropriated 
to the reductiou of the debt for which 
he became surety in priority to 41] other 
Claims of the bank against the borrower. 
-—-PROUDLOCK ». CANADIAN BANK OF 
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was deposited & applicd against his 
overdraft after the H. Bank bad 
suspended payinent at its head office, 
but. before notice thereof reached the 
loca) branch in which the cheque was 
deposited :--Held: the H. Bank was 
entitled to enforce payrmacnt of the 
cheque from the drawer.—SULLIVAN t. 
HoME BANK OF CaNADA,/1927]1D.L. RB. 
1097; Ss. C. R. 115.— CAN. 


987 iii. Collection of lnlls for customer 
—Muney received—Righis of custumer.] 
—Where a branch of resp. bank had 
received hills from applts. for collection 
& romittance of the proceeds, & after 
collection but prior to remitting the 
bank suspended payment :—Heid : (1) 
applits., baving eri ployee the bunk as 
a whole in a fiduciary capacity. were 
entitled to a privr churge on tho 
balances held br the bank as a whole 
at the date of suspension of paynicnt ; 
(2) appits. were not entitied to a prior 
charge on the bank’s general arscts.— 
SHaw WALLacek & CO. v. AMRITSAR 
NaTionaL Bank (IN LIQUIDATION) 
(1926), I, L. R. 7 Lah. 155.—IND, 


Cases 1012b—1022. ENGLisH AND Empree Dicest SupPpLEMENT. 
IRONMONGER & Co. v. DYNB (1928), 44T.L.R. 1018. Add. Annotations :—Apld. Waterhouse v. 


579, C. A. Barker, [1924] 2 K. B. 759. Consd. Iron- 
1018. Add. ie :—Refd. Waterhouse v. monger v. Dyne (1928), 44 T. L. R. 579. 
Barker, [1924] 2 B. 759. : 
0 e e 7" e e 
1016. Add. Annotation :—Refd. Waterhouse v. a ee an anes L. a rs Waterhouse v 


Barker, [1924] 2 K. B. 759. 
1017. Add. Annotation :—As to (1) Apld. Water- 1022. Add. Annotation :—Refd. Waterhouse v. 
house v. Barker, [1924] 2 K. B. 759. Barker, [1924] 2 K. B. 759. 
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Vol. II.—Barristers. Cases 9—300. 


BARRISTERS. 


9. Add. Annotation :—Mentd. Re Tetley, Na- 
tional Provincial & Union Bank of England 
v. Tetley (1922), 39 T. L. R. 45. 

66a. Before parliamentary commission.] — BEL- 

FAST Riots COMMISSION CasE (1886), 21 

L. Jo. 5586. 

Add. Annotation :—Refd. Marson v. Unmack 

[1923] P. 163. 

84. Add. Annotations :—Mentd. Lexden & Win- 
stree Union v. Windsor Union, [1921] 2 K. B. 
143 ; Wycombe Grdns. v. Barton-upon-Irwell 
Grdns. (1926), 43 T. L. R. 89. 

After this case add the foilowing cross-refer- 
ence: See, further, JUDGMENTS, Vol. XXX., 
pp. 203 ef seq. 

162a. ——— Right of junior counsel settling plead- 
ings to lead another junior counsel.|—A 
member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
On party & party taxation the taxing master 
disullowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar :—Held: junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed.— 
DOUGLAS v. ASSOCIATED NEWSPAPERS, LTDpD. 
(1922), 67 Sol. Jo. 48. 


Add. Annotation :—Mentd. Turner v. Kings- 
bury Collieries, [1921] 3 K. B. 169. 

Add. Annotation :—Apld. Re Morgan, Brown 
v. Jones (1927), 71 Sol. Jo. 650. 

-]|—Where trustees are represented 
by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is prind facie the solrs.’ duty to employ 


71. 


184, 
191. 
191a. 








separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel.—Re 
arn BROWN v. JONES (1927), 71 Sol. Jo. 
uYU. : 

202. Add. Annotation :--Mentd. Salvesen (or von 
Lcrang) v. Austrian Property. Administrator, 
[1927] A. C. 641. 


207. Add. Annotation :—Mentd. A.-G. v. 
Keyser’s Royal Hotel, [1920] A. C. 508. 


216. Add. Annotation :—Mentd. . 1ith v. Smith & 
Rutherford, [1920] P. 2 
Of junior counsel—Proportionate to fee 
of leader.|}—-A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion.—fe PARK, Bott v. CHESTER 
(1921), 66 Sol. Jo. (W. R.) 2. 
Add. Annotation :—Mentd. Re Wigzell, Ex p- 
Hart, [1921] 2 K. B. 835. 
Add. Annotation :—Mentd. Wild v. Simpson, 
(1919) 2 K. B. 544. 
Add. Annotation :—Mentd. Tournier v. Na- 
tional Provincial & Union Bank of England, 
[1924} 1 K. B. 46]. 
Add. Annotation :—Mentd. 
Robinson, [1919] 1 K. B. 474. 
Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 
Add. Annotation :—Refd. Shepherd v. Robin 
son, [1919] 1 K. B. 474. 


De 


220a. 





230. 
234. 
251. 


281. Shepherd  v. 
291. 


300. 


SECT. 1, SUB-SECT. 1. ; 

b i. Nature of duties devolving 
upon.|—The discharge of the duties 
under Law Society Act, now R.S O., 
1914, c. 157 is pot a matter of mere 
private concern, but one affecting the 
puoi, having to do with the well- 

eing of the armed in maintaining the 
standards which should prevail in the 
legal profession; &, unless in a case 
of manifest wrong, there should be no 
interference with the socicty'’s exercise 
of its statutory powers.—HALL v. BALL 
(1923), 54 O. L. R. 147.—CAN. 


SECT. 1, SUB-SECT. 2.—A. 





11 li. For “ Ae 8. C. 221 ” read 
‘© 11905] T. S. 221.’ 
11 ilk. —— Without examination— 


Managing clerk to solicitor.j}—In Law 
Practitioners Act, 1908, 6. 5, the words 
** manaving clerk to a solr.”? must be 
taken in the strict sense to mean one 
who has control & supervision of other 
clerks in the _ solr.’s employ.—#e 
CHALMERS, (1918) N. Z L. R. 561.— 


15 iia. —— .}The ct. will not 
grant mandamus to compel Benchers 
of a Law Sacioty to admit an individual 
as member with a view to his qualifying 
himself to be called to the Bar.—He 
Haget & LAW SoctgeTy OF BRITISH 


oLum er (1222). 31 B OC R. 75.— 


"SECT. 2, SUB-SECT. 7.—A. 


sa. Barrister of five ee standing 
~What_ constitutes.|—Held: applt., 
who had been called to the Bar more 
than five years, but had never practised 





as a barrister, was a “* barrister of not 
less than five years’ standing ” within 
the meaning of Industrial Arbn. Act, 
Cc. L. KR. 9.—AUS. 


SECT. 3, SUB-SECT. 1.—A. 

g. For “IR.” at the end of this case 
read ** SIERRA LEONE.’’ 

sb. For conviction for perjury in 
England—Disbarment in England— 
How far binding on Indian court.J]— 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
the only qualification for admission in 
India as an advocate, did not neres- 
sarily entail disbarment in the High Ct. 
(2) Suspension for one year ordered 
in this case.—Re AN ADVOCATE (1923), 
1; L. R. 46 Mad. 903.—IND. 


SECT. 5, SUB-SECT. 2. 

221 xi. ——~— ——.]}—ARMOUR ¥. 
DINNER (1899), 4 Terr. L. R. 30.—CAN. 

ad. ** Normal” feese—Fees in big d& 
difficult cases.}—Held: both are just 
such fees as a practising law-agent 
finds sufficient in order to command 
the services of competent counse) in 
cases of a aimilar character.—-CaLrE- 
DONIAN Ry. Co. v. GREENOCK CORPN., 
GLascow & SoUTH WESTERN Ry. Co. 
v. SaME, {1922} 8. Cc. 299.—SCOT. 


SECT. 5, SUB-SECT. 6. 
274.1. Mtsconduct—ZInserting libel on 
judge in notice of appeal—On instruc- 
tions of client.)—Held; this conduct 


TRI 


was highly improper.—Jacos & Co. v. 
RasH BEHAR!I GHOSE (1920), I. L. hi. 
47 Calc. 828.—IND. 


SECT. 5, SUB-SECT. 7.-—-C. (b) i. 


291 i. General rule. j— Rules regarding 
competency of counsel to compromise 
suits, make adnilssions, or confess 
judgment, so as to bind their clients, 
discussed.—MUTHIAH CHETTIAR  v. 
Mutuo K. R. A. KAROPPAN CHETTI 
(1927), I. L. R. 50 Mad. 786.—IND. 

294i. Power presumed—C'uunsrel ap- 
parently properly instrurted—Party’s 
agent present without protest.}—NIt- 
MONR CHAUDHURI v0. KEDAR NaTH 
ese (1922), I L. R. 1 Pat. 489.— 


800 iv. J—A settlement within 
the apparent general authority of 
counsel :—Held : binding.—B. N. SEN 
& BROTHERS v. CHUN! LaL Dutt & 
Co. (1923), I. L. R. 61 Calc. 385.— IND. 

301 i. Authority to compromise out 
of cou7vt.}—A compromise effected by 
counsel on behalf of his client out of 
ct., & not assented to by his client, is 
only binding upon the client if it Is 
expressly authorised or .subsecquently 
ratified the client or by his agent 
authoris in that behalf.—AsKARAU 
CHOUTMAL »v.' East INDIAN RY. CQ 
(1925). L. L. R. 52 Cale. 388.—IND. 

8301 ii. ——.}—The fact that negotia- 
tions for compromise between counsel 
took place before the hearing of the 
suit commenced, or were carried on 
outside the ct., docs not vitiate the 
agreement.—-JOHURMULL BHUTRA v. 





Cases 812—421a, 


812. Add Annotation :—Mentd. Bosworthick v. 
Bosworthick, [1926] P. 169. 


813. Add. Annotation :—Mentd. Butterworth v. 
Butterworth & Englefield, Collins v. Collins 
& Harrison, Barratt v. Barratt & Fox, 
Howell v. Howell & Walker, Adams v. 
Adams & Ward, Ellworthy v. Ellworthy & 
Ledgard, [1920] P. 126. ; 

3828a. Express instructions given to solicitor.]— 
At the hearing of an action for debt counsel 
for deft. consented to judgment against his 
client for part only of the claim, pltf. abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft. had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up :—Held: the case must be restored 
to the list for hearing.--SHEPHERD v. ROBIN- 
son, (1919] 1 K. B. 474; 88 L. J. K. B. 878; 
120 L. T. 492: 85 T. L. R. 220, C. A. 

824. Add. Annotation :—Distd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

$26. Add. Annotation :—Apld. Shepherd v. Robin- 
son, (1919) 1 K. B. 474. 


831. Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 


385. Add. Annotation :—Retd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 


356a. Whether binding at second trial.|—A man 
was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in. & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck ‘was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men's Compensation Act, 1906 (c. 58), an 
admission was made by counsel at the 
trial that ‘‘ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.”” A new trial having 
been ordered :—Held: the above admission 
was not to be binding at the second trial.— 


KEpAaR NATH Brorna (1927), I. L. R. 
55 Cale. 113.—IND. 


SOON Sun (1925), L. L. R. 8 Ran. 261.- 
IND. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


DAWSON v. GREAT CENTRAL Ry. Oo. (1919), 
88 L. J. K. B. 1177; 121 L. T. 2638; 12 
B. W. C. O. 163, C. A. 


375. Add. Annotation :—Mentd. Eastern Shipping 
Co. v. Quah Beng Kee, [1024] A. C.: 177. 


881. Add. Annotation :—Mentd. R. v. Minister of 
Labour, [1924] 2 K. B. 210. 


882. Add. Annotation :-—Mentd. Rhondda’s Claim, 
[1922] 2 A. O. 339. 


888a. Duty to assist court—By citing all relevant 
authorities.|—-Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 
House.— GLEBE SUGAR REFINING Co., Lin. v. 
GREENOCK PoRT & HARBOURS TRUSTEES, 
f1921]2 A. C.66; 125 L. T. 678; 87T.L. R. 
436; 65 Sol. Jo. 551, H. L. 

883b. Duty to disclose adultery of petitioner in 
suit for dissolution of marriage.|—Where a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it.— 
ABRAHAM v. ABRAHAM & Harpina (1919), 
a L. T. 672; 35 T. L. R. 371; 63 Sol. Jo. 

11. 

Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, see 
HUSBAND & WIFE. 

389. After this case add, See, also, NEGLIGENCE, 
Nos. 842, 842a. 

baal ——.]— PRACTICE Nore, [1920] W. N. 





421. Add. Annotations :—Mentd. Sage v. Eicholz, 
(1919])2 K. B. 1713 Valentine v. Hyde, [1919] 
2 Ch. 129; The Ruapehu (1926), 136 L. T. 
146; Hardie & Lane v. Chilton (1927), 96 
L. J. K. B. 1040. 
——.]—The House of Lords has a 
prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent.— ABRAM S.S. Oo. v. WESTVILLE 
SHIPPING Co. (1923), as: reported in 67 
Sol. Jo. 585, H. L. 


421a. 





ct. for the fair & honest conduct of the 
case. They are not mere ents of 
the man who ye them, but are 


SECT. 5, SUB-SECT. 7.—C. (b) iii. 


t i, ———.J—The general authority 
of counsel to compromise a suit does 
not extend beyond matters in the suit. 
—— JOHURMULL BHUTRA v, KEDAR NATH 
Hl (1927), I. L. R, 55 Cale, 113.— 


SECT. 5, SUB-SECT. 7.—C. (b) iv. 


834 ii. ——--.}—Where the advocate 
for une of the purties in a proceeding 
for the grant of letters of adininixtra- 
tion under a oilsapprehension con- 
nented to the other ag | being granted 
the letters :——Held: if auch consent 
was given without tnstructions the 
olient might withdraw the consent at 
any time prior to the actual issue of 
letters.—K YoNE Hos Tame v. KYoNn 


SECT. 5, SUB-SECT. 10. 


i. -}~—IJn an action for damages 
for breach of contract, certain admis- 
sions were made by counsel for both 
parties & pnt in at the trial by consent : 
—Ilield: deft. was bound by the 
admissions made by counsel on his 
behalf.—DomINION ART Co., LTD. v. 
MURPHY (1923), 640. L. R. 339.— 


N, 





SECT. 6, SUB-SECT. 1. 


8881. —— Should not make ecan- 
dalous charges.}—-Members of the legal 
profession are under no duty to their 
clients to make ve & scandalous 


charges against either jud or the 


opposite parties on their client's mere 
wish. They natble to the 


ere reapo 
1a0 


& 
acting in the administration of justice. 
~—~He DIVARKA D MITHAL (1923), 
1. L. R. 46 All, 121.--IND. 


383 ii. Duty as regards offensive 
questions.}—An advocate should exer- 
cise his own discretion before putting 
an offensive question.—M. BANERJEB 
v1. ANUKUL DRA Mrtrra (1927), 
Ie L. J ° 55 Calc. 85.—IND. 


af. May criticise tions sulsmitted 
ng for direction 


to jury-—- After as 
& calling no evidence.}-—STEELE 1. 
peda ts Corpn., [1920] 2 I. R. 128, 


SECT. 6, SUB-SECT. 5. 





429 ii, -. > Ete DrvaREa 
rrasaD MiTHAL, No. 8831., ente.-- 


Vol. ‘Barristers. Cases 446-—467. 


446. Add. Annotations :-——-Mentd. The Christel United Counties Bank, [1920] A. C. 102. 
Vinnen, [1924] P. 61; Elder, Dempster v. Mentd. Yorke v. Yorkshire Inace. -» [1918] 1 
Paterson, Zochonis, Griffiths Lewis Steam K. B. 662; Yorkshire Insce. v. Craine, [1922] 

> aon Co. v. Paterson, Zochonis, [1924] 2A. O. BAL. 
. O. 522; Reed v. Page & East (1926), 42 


465. Add. Annotation :—Consd. De Freville v. 
3 ai - Dill (1927), 43 T. L. R. 431. 


453, Add. Annotations :—Retd. Banbury v. Bank 467. Add. Annotation :—Mentd. Evans v. Heath- 
of Montreal, [1918] A. O. 626; Wilson »v. cote, [1918] 1 K. B. 418. 


183 


Cases 2—49. 


EnGLisH AND Emprre Digest SUPPLEMENT. 


BASTARDY. 
Part |1—The Presumption of Legitimacy. 


as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 89), that the 
wife shall not be bound to cohabit with her 
husband, or a arr ge separation.—MART v. 
24; 95 L. J. P. 29; 1384 
L. T. 446; 42 T. L. R. 253. 

——-.]— HASLAM v. CRON, OLIVANT’S CLAIM 


Add. Annotations :—Refd. Gaskill v. Gaskill 
Farman v. Farman 


Add. Annotation :—Refd. Russell v. Russell, 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 


Add. Annotations :—Apld. Best v. Best & 
McKinley, [1920] P. 75; Re Stollery, Weir v. 
Treasury Solicitor, [1926] Ch. 284. 

Add. Annotations :—-Mentd. Brown v. Leech 
Russell v. Russell, 


Add. Annotations :-—Consd. Gaskill v. Gaskill 
T. 115. ' Mentd. Farman v. 
Farman (1924), 40 T. L. R. 823. 


‘Add. Annotation :—Refd. Gaskill v. Gaskill, 


—_-—— —— ——..]|— When adultery is to 
be inferred solely from the length of gestation 
of a child in utero, & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
In such a case the evidence to 
negative lawful access as the cause of preg- 


2. Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 
8. Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman Marr, [1926] P 
(1924), 40 T. L. BR. 823. 
4. Add. Annotations :—Consd. Mart v. Mart, 24a. 
[1926] P. 24. Mentd. Russell v. Russell, (1871), 19 W. R. 968. 
[1924] A. ©. 687. 25. 
5. Add. Annotation :—Mentd. Brown v. Leech (1921), 126 L. T. 115; 
(1924), 88 J. P. 208. = (1924), 40 T. L. R. 823. 
6. Add. Annotation :-—Mentd. Russell v. Russell, . 
[1924] A. C. 687. [1924] A. C. 687. 
10. Add. Annotation :—Mentd. Re Wright, Hegan 35- 
v. Bloor, [1920] 1 Ch. 108. Toy ene 
41. Add. Annotation :—Refd. Gaskill v. Gaskill, [1025] PB. 107. 
[1921] P. 425. 36. 
12. Add. Annotations :—Refd. Gaskill v. Gaskill, 
[1921] P. 425; Russell v. Russell, [1924] 40 
ae hse " (1924), 88 J. P. 208; 
17. Add. Annotations :—Apld. Warren v. Warren, (J 924] A.C 687. ’ 
[1925] P. 107. Refd. Russell v. Russell, go. Mees 
[1924] A. C. 687. (1921), 126 L. 
18. Add. Annotation :—Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 43. 
20. Add. Annotation :—Refd. Cee Andrews [1921] P. 425. 
& Chalmers (1924), 40 T. L. R. 8 43a. 
21. Add. Annotations :—Mentd. aie v. Hens- 
ley & Nevin (1920), 122 L. IT. 814; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203. 
22. Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), thereof. 
132 L. T. 400. 
22a. —— .|—In the absence of evidence 








to the contrary the presumption of legitimacy 
does not arise in the case of a child born to a 
resp. more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’ s Act, 1895 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioner.— ANDREWS v. ANDREWS & CHAL- 
MERS, [1924] P. 255; 938 L. J. P. 1373; 132 
L. T. 400; 40 T. L. R. 873. 


Annotation: -—Refd. Mart v. Mart, [1926] P. 24. 


nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mere 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of acccss by the ‘husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery.— 
GASKILL v. GASKILL, [1921] P. 425; 90 
L. J. P. 3389; 126 L. T.115;.38 T. L. R. 1. 


Annotations :—Refd. Tusse!l »v, Russell. [4924 A. GC. 687. 
Mentd. Sloggett v. Sloggott, [1928] P 


44. 


Add. Annotation :—-Mentd. Russell v. Russell, 


.. Add. Annotation :—Refd. Warren v. Warren, 


Add. Annotations :—Apld. Gaskill v. Gaskill, 
Refd. Russell v. Russell, 


by the ‘‘t ‘sai ’’ a uty PP 
KxHoo Hoor LEO HEAN 


22b. Deed of separation—Presumption of non- 
access.|—-The legal presumption of access, & [1924] A. C. 687. 
of the legitimacy of a child born during 46 
marriage, is-rebutted by its conception during [1925] P. 107. 
a period when the spouses are living apart 49. 
under a deed of separation. For this pur- [1921] P. 425. 
pose a deed of separation has the same effect [1924] A. OC. 687. 
PART I, SECT. 2. a. eive & es baa to a son in 
Cc wi 
7 Vv. ———-.]|-~Held :_ “ born out proof that T. could not have Hdd acca 





of wedlock °* within Children of Un- 
married Parents Act, 1921 (c. 654), 
s. 13, & the husband may show by 
bis own evidence & that of his wife 
that they had in fact no intercourse 
at eee pre as would. make his 
as ossible.—Re DUCKWORTH 
BRINE r 1924), 65 O. L. R. 272.— 


. 2M a—=- Wife divorced 

2.}—Where.a Hindu woman was 
ania’ tos. in Oct. 1903, was divorced 
by him in June 1904, married T. in 





to her at any ae when the son coyld 
have been & the son should 
be held to be he egitimate son of T.— 

SETHU v. ea (1925), IL. R. 49 


Mad. 553. 

14 i. se where wife 
adulieress.}—Re Brow & ARGUE 
i AY ga L. R. 873; 87 O. L. R. 207. 


sd. Child of ahr ad resident in Stratis 
Settlements Rh (8 


eecandsd legitim 
ontitiod. to inherit equally with obildnen 
IQA 








Ku 
yaaa y dake A. rom 629 3 95 L. J. P.O. 
04 13 T, 170.—STRAITS 
SETTLEMENTS. 


PART I. SECT, 3. 


49 ill. Illicit intercourse with 
paramour.|—Held: ovidence of pltf. 
should not have been reoeived to 
bastardise her child, & as there was no 
erie evidence’ that the child was 

timate, t must be taken that 

* ’s husband Mg ar ee —-K1SKO 

, BAcr7sKI oe . R. 463 
Oo. L. R. 225.— 





54. 


56. 
57. 
58. 


59. 
60. 


61. 
63. 
64. 
65a. 


65b. 


65c. 


65d. 


Add. Annotations :—Refd. Gaskill v. Gaskill 


(1921), 126 L. T. 115; 
[1925] P. 107. Merrn we nena 


Add. Annotation :—Refd. BR , 
[1924] A. C. 687. oeeaeenae 


Add. Annotation :—Refd. Russell v. ussell 
[1924] A. C. 687. ee ee 
Add. Annotations :—Consd. 
{1924] A. C. 687, 
[1925] P. 101. 
[1925] P. 107. 
Add. Annotation :—Refd. Warren v. W 
[1925] P. 107. aa 
esa a ae eee sonia v. Russell, 
«. Os ‘ efd. Brown v. Le 
(1924), 88 J. P. 208. ° ” cn 
Add. Annotation :—Refd. Br ‘ 
(1924), 88 J. P. 208. oie ge ee 
Add. Annotation :—Consd. R ll». BR 
[1924] A. C. 687. ° Mapes eater 


Add. Annotation :—Refd. R Hl v. 
[1924] A. C. 687. Renew gees 


Russell v. Russell, 
Distd. Holland v. Holland, 
Refd. Warren v. Warren, 


_ , ~Resp., A. L., a married 
woman, living at all material times in London 
apart from her husband, preferred a complaint 
against applt. alleging that he was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all material 
times one F. L., was living in Cardiff. Resp. 
alone identified F. L. as her husband :—Held: 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, & 
since Russell v. Russell, No. 70a, post, such 
evidence could not be given by the wife.— 
Brown v. Leecu (1924), 94 L. J. K. B. 48; 
132 L. T. 205; 88 J. P. 208; 41 T. L. R. 
89, D. C. 

——_—— —— Child still-born.]|—The rule 
laid down by the House of Lords in [ussell 
v. Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-born child. 
—-HOLLAND v. HOLLAND, [1925] P. 101; 94 
L. J. P. 64; 183 L. T. 318; 41 T. L. R. 431, 


-|—A wife’s admission that 
she had committed adultery, even if accom- 
panied by a statement of her belicf that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit for divorce 
s0 long as she does not assert that the husband 
could have had no access at the time of concep- 
ticn.— WARREN v. WARREN, [1925] P. 107; 
94L. J. P. 68; 133 L. T. 352; 41 T. LR. 
599; 69 Sol. Jo. 725. 

|—Where a husband took 
out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery :—Held : evidence of the husband 
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66. 
67. 


68, 


70. 


70a. 


Vol. II.—Bastardy. Cases §4—82. 


of non-access to bastardise his child was not 
adinissible.-—Boston v. BOSTON (1928), 1338 
= Z 647; 02 J. P. 44; 26 L. G. R. 183, 


Add. Annotation : 
[1924] A. ©. 687. 


Add. Annotation. -Refd. Russell v. Russell, 
[1924] A. ©. 687. 


Add. Annotations :—Refd. Russell v. Russell, 
[1924] A. C. 687. Mentd. Hensley v. Hensley 
& Nevin (1920), 122 L. T. 814. 


Add. Annotations :—Menid. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Gaskill 
v. Gaskill, [1921] P. 425. 


|—The rule of law that 
neither a husband nor a wife * permitted to 
give evidence of non-intercourme after mar- 
riage to bastardise a child born in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, & is not affected by the 
above sect., which makes the parties to such 
proceedings, & the husbands & wives of such 

arties, competent witnesses.—RUSSELL Vv. 

USSELL, [1924] A. C. 687; 93 L. J. P. 97; 
131 L. T. 482; 40 T. L..R. 713; 68 Sol. Jo. 
682, H. L. 


-Consd. Russell v. Russell, 











Annotations :—Apld. Brown v. Leech (1924), 94 L. J. K.B 


48, 
Distd. Warren v. Warren, {1925} P. 107. 


) e 
Consd. Farman v. Farman (1924), 40 T. L. R. 823. 
Consd. Mart. ». 


Mart, (1926) P. 24; Re A. B.'s Petn., [1928] P. 25, Refd. 


Andrews v. Andrews & Chalmers (1924), 182 L. 


T. 400; 


Holland v. Holland, [1925] P. 101; Selby». Atkins (1926) 
135 L. T. 45; S.v¥ S.& P. (1927), 44 T. L. RR. 52. 


71. 


72. 
73. 
73a. 


75. 
76. 
79. 
80. 


81. 


82. 


Evidence in matrimonial suits generally, see 
HUSBAND & WIFE. 

Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 
132 L. T. 400. 

Add. Annotation :—Reid. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. O. 687. 

.|—Although, as decided in 
Russell v. Russell, No. 702. ante, neither 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
born in wedlock was not a child of the 
marriage, yet the fact of non-access can be 
proved by evidence. aliunde.—FaRMAN v. 
FARMAN (1924), 40 T. L. R. 823. 

Add. Annotation :—Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. O. 687; Mart v. Mart, [1926] P. 24. 
Add. Annotation :—Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotations :-—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Add. Annotations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Gaskill 
v. Gaskill, [1921] P. 425. 

Add. Annotations ;: — Mentd. 








Hensley v. 


PART I. SECT. 4. 

§6 vii. ——- .}—The ovidenco of 
aman & his wife, given for the purpose 
of bastardising a child born durin 
wedlock, & at a time consistent wit. 
lawful conception, is not adinissible,— 
Re Brown & Araur, (192513 D. L. R. 

56 vill. ———- -———,]—A husband 
sued his wife for divorce on the ground 
of adultery, which she denied. The 





wife had given birth to a child, of 
which the husband alleged that he 
was not the father. The husband gave 
evidence of non-access. The birth had 
been registered by the wife, who gave 
the name of a man other than her 
busband ag its father :—Held : (1) the 
husband's evidence as to nov-access 
was inadmissible ; (2) the registration 
of the child’s birth by the wife did not 
w the onus upon her of pro 


185 


that the child was not an aduitrine 
child, but the onus of proof remained 
upon the hnsband.—Survon v. SUR- 
MON, ({1926] App. D. 47.—S. AF. 

66 ix. ———,] — Evidence of 
adultery doos not bastardise issue, 
unless it amounts to evidence of non- 
access by the husband at about the 
time when the child might have been 
begotten.— Justice v. JUSTICE, {1925} 
8. A. S. R. 278.—AUS. 





Cases 82-195. 


Hensley & Nevin (1920), 122 L. T. 814;| 


Pullen v. Pullen & Holding (1920), 1238 
L. E. 203. ‘ 


88. Add. Annotations :—Refd. Holland v. Hol- 
land, [1926] P. 101; Warren v. Warren, 


Enauisa anp Emere Digest SUPPLEMENT. 


Mentd. Russell v. Russell, 


Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor (1926), 134 L. T. 430. 
Add. Citation :—previous proceedings (1861): 
2 Sw. & Tr. 465. 


[1925] P. 107. 
{1924] A. C. 687. 


85. 
96. 


Part Il_—Mode of Determining Question ‘of Legitimacy. 


111. For “‘ a person who has no interest in opposing 
a petition will not be cited,” read ‘‘ a person 
not cited, who has no real interest in opposi 
a petition for a declaration of legitimacy, wi 
not be altowed to intervene.” 


Add. Citation :—1 New Rep. 107, 378. 


Add. Annotations :—Mentd. Young v. Grier- 
son, Oldham (1924), 41 R. P. ©. 548; R. ». 
vt ana Ez p. Wilkinson (19286), 90 J. P. 


Add. Annotations :—-Mentd. Re Letters Patent 
No. 139207, He Carbonit Akt., [1924] 2 Ch. 53; 
R. v. Copestake, Ex p. Wilkinson (1926), 90 
.J- P.191. 

Add. Annotations :—Mentd. A.-G. v. 
Kennard v. Cory (1919), 88 L. J. Ch. 410: 
Compania Martiartu v. Royal Exchange 
Assce. Corpn. (1923), 92 L. J. K. B. 546; 
Re Clayton’s Petn. (1927), 43 T. L. R. 659. 
Add. Annotations :—Apld. Rutter v. Rutter, 
[1921] P. 136. Mentd. Re Clayton’s Petn. 
(1927), 43 T. L. R. 659. 
129. Add. Annotations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 8143; Pullen 
v. Pullen & Holding (1920), 123 L. T. 208. 


114, 


118. 


120. 


121. 


Cory: 5 


180. Add. Annotation :—Mentd. Keyes v. Keyes & 


Gray, [1921] P. 204. 

1302. Under Legitimacy Act, 1926 (ce. 60)— 
Parties.|——Held: in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act.—BEDNALL v. BEDNALL & 
Srirvussawa, [1927] P. 225; 96L. J. P. 150; 
re L. T. 632; 43 T. L. R. 599; 71 Sol. Jo. 

68. 
Annotation :-—Apld. G. v. G. (1928), 45 T. L. R. 7. 


130b. S. P. G. v. G. (1928), 45 T. L. R. 7. 


180c. ——~- Petition on behalf of several persons— 
Procedure.|——-Re CLAYTON’sS PETITION (1927), 
43 T. L. R. 659; 71 Sol. Jo. 543, 

Hearing -—— Whether in camera.] — A 
etition filed under the above Act for the 
egitimation of a person who was born 

illegitimate, but whose parents were married 

subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearin 

in camerd.—GREENWAY v. A.-G. (1927), 4 

T. L. R. 184; 71 Sol. Jo. 882; sub nom. Re 

A. B.’s Petition, 97 L. J. P. 104; sub nom. Re 

C. D.’s Petition, 138 L. T. 208. 


130d. 





Part IIl—Legitimation by Subsequent Marriage. 


132. Add. Annotations :—Mentd. Casdagli v. Cas- 
dagli, [1919) A. C. 145; Eustace v. Eustace, 


(1924) P. 45; Re Annesley, Davidson v. 


Annesley, [1926] Ch. 692; A.-G for Alberta 
v. Cook, [1926] A. C. 444. 

158. Add. Annotation :—Mentd. R. v. Copestake, 
Exe p. Wilkinson (1926),.90 J. P. 191. 


Part 1V.—Legal Position of Bastard. 


157. Add. Annotation :—Consd. Re Phillips, Re 


pias Charter v. Ferguson, {1919} 1 Oh. 


161, Add. Annotations :—Mentd. Casdagli v. Oas- 
dagli, [1919] A. C. 145; Eustace v. Eustace, 
(1924] P. 45; Re Annesley, Davidson v. 
Annesley, [1926] Ch. 692; A.-G. for Alberta 
v. Cook, [1926] A. O. 444. 


PART Il. SECT. 2, SUB-SECT. 1." Ontarto— 

sj. Jurisdiction of court.)}—~Held: {e. 58). 
Legitimac Declaration rer 1858 tn Eng 
(Imp.), givers the ct. j iction to married in E 


make 4 declaration of legitimacy upon 
a application for that purpose.— 
Re G., [1922] 1 W. W. R. 978 § 63 
D. L. R. 865; 17 Alta. L. R. 473.— 


* ‘PART Ul, SECT. 1. 
sk. Sub t marriage ents t 
England—Chud uoaithn don 


Ontario Legitimation Act, 1921 
‘W. was bora out of wedlock 


Ontario when twenty-four years of 
ae & ac wes legit sis Ontario ay 
é e as ima PA ceapcae op 
1925} 2 D. L. R. 1177; . i 167 ill. 
rol & AN. oe oe 
PART IV. BEOT. 1. 
1641. Nullius Siue—Extent of rule.) 


162. Add. Annotation :—Mentd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 602. 

168. Add. Annotation :—Mentd. R. v. A.-G. of 
British Columbia, [1924] A. O. 218. 

183. Add. Annotation :—Mentd. Boyce v. Was- 
brough, [1922] 1 A. ©. 425. 

195. Add. Annotation :—Mentd. He Dawson, 

' Swainson v. Dawson, [1919] 1 Ch. 102. 


-Held : does not fecal in a ot. of eq. 
-Re Connok, (1919) 1 I. R. 361.—IR. 


d; his parente subsequently 
d ent to 


; & W. w 


~——~ Right of Crown to escheal 
not affected——Alihough tatestate legitima:- 
Re 19281e DLR te 
O. L. BR. 611.—OAN, _ 


186 


204a. S. P. Ex p. EMERSON (1895), 11 T. L. R. 


218, D.C 


206. Add. Annotation :—Consd. G. v. G. (1928), 


45 T. L. R. 7. 


207. Add. Annotations :—Consd. G. v. G. (1928), 
45 T. L. R. 7. Mentd. Secretary of State 


Vol. 1.—Bastardy. Cases 204a—278a. 


Part V.—Rights and Liabilities towards the Bastard. 


241a, 





_ Permanent maintenance.]— (1) A 
judgment recognising the right of an ille- 
gitimate child to 
against the putative father & his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 


perpetual maintenance 


for Home Affairs v. O’Brien, {1923} A. O. 608. 


order is a cause of action unknown in England. 
—Re MACARTNEY, MACFARLANE v. MACART- 
NEY, [1921] 1 Ch. 522; 90 L. J. Ch. 314; 


ane P. R. v. CLAYDON (1859), 34 L. T. O. S. 
225. Add. Annotation :—Consd. G. v. G. (1928), 


45 T. L. R. 7. 


226, Add. Annotations :—Consd. G. v. G. (1928), 45 
T. L. Mentd. Secretary of State for 
Home Affairs v. O’Brien, [1923] A. O. 603. 


R. 7. 


124 L. T. 658; 65 Sol. Jo. 435. 


sa nee go Generally: Mentd. Beatty v. Beatty, [1924] 1 


eek, ar aT ange eee 


251. Add. Annotation :—Mentd. Scott v. Pattison, 
[1923] 2 K. B. 723. 


is, 


Part VI. -Affiliation Proceedings and Kindred Proceedings 


under Colonial Statutes. 


259. Add. Annotations :—Distd. Boyce v. Cox, ! 
1 K. B. 149. Mentd. 


[1922] 
Grocock, [1920] 1 K. B. 1. 


262. Add. Annotation :—Distd. 
{1922} 1 K. B. 149. 


262a. 


Boyce v. 


Under separation order.}]—An 
unmarried woman was delivered of a child. 


Grocock v. 


126 L. T. 254; 85 J. P. 279; 388 T. LR. 
51; 66 Sol. Jo. 142; 20 L. G. R. 686; 27 


Cox, C. O. 139, D. C. 


Cox, 


268. Annolations :—For “ .R. v. Suffolk JJ. (1884), 
12 J. P. 426” read “‘ R. v. Suffolk JJ. (1848), 


12 J. P. 426.” 


Add. Annotations :—Refd. Brown v. Leevh 


The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child :—Held: the mother was 
a “ single woman ”’ within 1872 Act, s. 3, the 
effect. of a separation order being to confer 
on her the status of a feme sole.-—BOYCE v. 


264. Add. Annotation :—Refd. 


2788. ——— 


(1924), 88 J. P. 208. Mentd. Russell v. 
Russell, [1924] A. C. 687. 

Brown v. Leech 
(1924), 88 J. P. 208. 


267. Add. Citation :—26 Cox, O. C. 129. 
2742. ——— After death of father.]|— He MACARTNEY, 


MACFARLANE v. MACARTNEY, No. 241a, ante. 
-}—(1) A woman who was with 
child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 





Cox, (1922] 1 K. B. 149; 91L. J. K. B. 122; 


PART V. SECT. 1. 

1981. Father’s right to custod 
Father maintaining child.)—Held : {e 
2 Vict. ca. 56, &. 53, imposed an 
obligation on the father to support & 
maintain an infant illegitimate son, 
which obligation the father was willing 
to fulfil, & had fulfilled until prevented 
by the mother, & the father was prima 
facie ontitied tothe custody of the child. 
~——Ke GAVAGAN, (1922] 11. R. 148.—IR. 

205 vi are °°. ry 
WALTER v. CULBERTSON, [1921] S. C. 

205 ix a. ee »- 
Held: a parent should not be deprived 
of the ri nersies d of an infant unless it is 
shown that the parent has abandoned 
or deserted it, or that his conduct has 
been such as to disentitle him to its 
custody, or that he has allowed it to 
be brought up by another person at 
that ore expense.—Re P., (1932) 
1W.W. R. 853; 63 D. L. RB. 480; 17 
Alta. L. R. 493.—CAN. 

al. *‘ Neglected chit? *°—-Who ta.}— 
An illegitimate child whose mother is 
unable to maintain it is a “ neglected 
child * within Children's Protection Act 

Outario), althongh cared & froviced 
or by a third are eas S. (1919), 45 
0. L. CAN. 

















R. 48.— 
sm. £ Guardianship of Infants 
4et, :‘R. 8. B. C., 1924 (c. 101)—Not 
appl to illegitimate child.|}—Re 


Fee Re Eqvuat GUARDIANSHIP OF 
INFANTS B07 11987) 2D. LL. R. 91; 
1927] 1 W. W. R, 441; 38 B. O. R. 


PART V. SECT. 8. 


227 ii. -}—In the case 
of the father of 2 legitimate child, if he 
has not waived or forfeited his right 
by conduct, the ct. will allow his wishes 
on religion to control the faith of the 
child, oven after hia death, but, in the 
case of the mother of an illegitimate 
child, will only do so so long ar she is 
living, & the obligation to support the 
child remains. here special facts 
nullify or negative the application of 
any rule of law or practice compelli 
the ct. to yield to the wishes of a paren 
as to the religion of a child, the ct. is 
bound solely to pa regard to the 
welfare of the child.—Re CoNnNoR, 
{1919} 1 I. R. 861.—IR. 











PART V. SECT. 4. 


pi.-—— -—— Child born before 
Children of Unmarried Parents Art, 
1921 (Ont ) (c. 54).}—Held: the father 
is not Hable to be prosecuted.—R. v. 
O’DONNELL (1928), 39 Can. Crim. Cas. 
94.—CAN. 


PART VI. SECT. 1. 


253 if. ——-.}—Under Children of 
Unmarried Parents Act, 1921, the 
father of an illegitimate child is lable 
for the maintenance & care of the 
mother before, at, & after the birth 
of the ohild, notwithstanding that the 
child is still-born.—Re KIRKPATRICN 
& Morovonan, {1937} 3 D. L. R. 546 ; 
80 QO. L. R. 496,-— e 


187 


usually resided. 


The woman went home to 


sn. Birth before pussing of Children 
of Unmarried Parents Act, 1923 (c. 50) 
( Alta.).}—The above Act applies, where 
its conditions are complied with. to a 
child born before the Act was passed or 
came into operation.—ANDERTON »v, 
Seta [1925] 2 D. L. R. 488; [1925] 
1 W. W. R. 1019; 21 Alta. L. R. 100; 
affy. {1925} 1 W. W. R. 543.—CAN, 


sp. Birth outside Alberta— Children 
of Unmarried Parente Act, 1923 (c. 50) 
(Alta.) applicable.|—Mounrno v. Lrep- 
HAM, [1925] 2 D. L. R. 604; [1925] 
LAN W.R.1113; 21 Alta. L. R. 75.— 
C 


PART VI. SECT. 2. 

st. Who may lay complaini—Chil- 
dren of Unmarried Par Act, 1923 
(c._ 60) (Alta.).}—The deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent of Neg- 
lected & Dependent Children in laying 
a complaint under the above Act. 
Such authorisation may be sufficiently 
given " telegram.—-M UNRO v. LEED- 


HAM, [1925] 2 D. L. R. 604; [1925] 
1 W. W. R. 1113; 21 Alta. L. RK. 
15.—CAN. 


ai. -—— ———.]}—Where the affi- 
davit filed by the mother stated that 
deft. was the father of the child, not 
‘really the father’ as required by 
Children of Unmarried Parents Act, 
8. 26:—Held+ the omission of the 
word “ really ’? was fatal, & the action 
should be issed.—-L ANCASTER 0. 
VaUGHAN (No, 2) (1924), 33 B. O. R. 
440.—OAN. ; 


Cases 27Sa—366a. 


280. 
285. 
293. 


nfined, & fourteen days after the birth 
of hes child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child:—Held: the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect. did not require that the 
application should bé made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction té enter into any inquiry as 
to the validity of the original order.—R. v. 
LANCASHIRE JJ., Ex p. TYRER, [1925] 1 K. B. 
200; 94 L. J. K. B. 331; 132 L. T. 382; 89 
J.P.17; 41 T. LR. 103; 69 Sol. Jo. 194 ; 
23 L. G. R. 82; 27 Cox, C. C. 711, D. C. 


Add. Annotation :—Refd. R. v. Lancashire 
JJ., Ex p. Tyrer (1924), 88 J. P. Jo. 701. 
Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 183 L. T. 400. 

Add. Annotation : — Apld. 
Letheren, [1919] 2 K. B. 262. 


Williams iv. 


306a. S. P. DELOMBRE v. FoUQUAULT (1909), 44 


318. 
321. 


317 xii. Add ‘‘ revsd. gsub nom. Rip- 
LEY v. WuHirp, 22 C. L. R. 381.” 


317 xiia. a 
isolated instance of familiarity in the 
presence of a third person & a state- 


L. Jo. 263. 


Add. Annotation :—Refd. Thomas v. Jones, 
[1920] 2 K. B, 399. 


Add. Annotation :—Refd. Thomas v. Jones, 
[1920] 2 K. B. 399. 


PART VI. SECT. 4. 


occasions referred 
— An 











325a. 


nected with, opportunities for inter- 
course at the critica) time, & there is 
no evidence of opportunity, on the 
0, Which can cause 
the denial to give any particular colour 
to facts which have no suggestive 
significance.—MORRISON 1%, 


EnouisH AND Emprre Dicrest SUPPLEMENT. 
322. Add. Annotation :—Generally, Refd. Thomas 


v. Jones, [1921] 1 K. B. 22. 


328. Add. Annotation :—Consd. Thomas v. Jones, 


[1921] 1 K. B. 22. 

.J—Applt. was charged on 
complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. was 
a farmer & a bachelor. Resp. was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
doctor.. After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. To that letter he made 
no reply :—Held: the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4.—-I'HOMAS v. 
JONES, [1921] 1 K. B. 22; 90 L. J. K. B. 
49; 124 L.T.179; 85 J. P.38; 36T. L. R. 
872, C. A. 








334. Add. Annoiation :—Refd. Kenney v. Kenney 


(1925), 133 L. T. 400. 


845. Add. Citation :—2 L. M. & P. 130. 
366a. Variation of order—Adjudication of paternity 


—‘* Fresh evidence.’’|—On the -application 
of resp., justices made an order adjudging 


evidence himself.J}-—Held: deft.’a con- 
duct did not afford corroboration of 
pitf.’8 case.—FADDES  v. 
{1923} S. C. 443.—SCOT. 

317 xlixa. ——- ——— ———. 
CLAIR t. RANKIN, Sale S.C. 933; 58 


TAYLOR, So, L. R. 624.—SCOT. 


ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act, 1907, 8. 19, of the evidence 
of complainant that deft. was the 
father of her child.— FRosT v. ALLEN 
(1919), 13 Tas. L. R. 12.— AUS. 


317 xxxiii a. .}—-In 
an action by P. against L. for lying-in 
& medical expenses & aliment for her 
{legitimate child, L. denied on oath 
P.’s allegation of seduction :—J/eld : 
the corroborative evidence in regard 
to seduction required must be evidence 
aliunde which was inconsistent with 
deft..s innocence.—Du PLESAIS 9. 
LEVY (1925), 46 N. L. R. 249.—8S. AF, 


317 xxxiii b. i 
denial of a conversation testified to 
y Independent evidence :—J/eld: an 
mplied admission which vested the 
evidence with a quality it did not 
ba dcdal a t possess, & corroboration of 
he mother’s evidence in a material 
articular.—PITTMAN 6. BYRNE, [1926] 
e A. Ss. R. 207. AUS. 


817 xxxfiif o. -——— J— 
Evidence of a false denial by deft. fs 
not corroboration, where such denial 
is not of facts establishing, or con- 





Cr eeceeenenl 
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[1927] V. L. R. 62; [1927] Argus. L. R. 
30.—AUS 


817 xxxili d. ——- -—- -——.}-—R. 
v. MooRE (1927), 38 B. C. R.425.—CAN. 
$817 xlva. ———- ——- ——- ——. -—- 


Where reliance is placed upon oppor- 
tunity of intercourse, that evidence 
must be supplemented by evidence of 
circumstances which Icad to the in- 
ference that it was probable that ad- 
vantage would be taken of the oppor- 
tunity.—IDLEY v. WHIpP (1916), 22 
Cc. L. R. 381.—AUS 


e 














317 xiv b. .}— 
On the hea of a complaint under 
INegitimate Children’s Act, K.S.M., 


1913 (c. 92), the corroboration of the 
mother’s evidence required to support 
a fillation order may be supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled with 
the fact that deft. denies circumstances 
with respect to it which are otherwise 
roved & innocent in themselves & 

ereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne had such 
false statements not been made,— 
BARTLEY v. GALL, [1925] 3 D. L. R. 
685; (1925] 2 W. W. R. 669; 35 
Man. L. R. 200.—CAN. 
— Failure 


call evidence or give 





817 xlvc. 
of defendant 


PART VI. SECT. 5. 


g i. No evidence of means & 
erpenses.}—An order tmade under 
Children of Unmarried Parents Act, 
1923 (c. 50) (Alta.), fixing amounts to 
be puid by the putative father set 
aside, where it was made without 
evidence being adduced as to his 
means, the expenses incurred by the 
mother, or the respective abilities of 
the parents to provide for the child. 
—ANDERTON © SEROKA, [1925] 2 
D. L. R.. 012; (1925) 2 W. W. lt. 433; 
21 Alta. L. R. 362.—CAN, 


g il. Variation of order.}—-Where 
the mother craved an increase because 
of the cost of living due to the war :-—~ 
Heid: the amount of inlying expenses 
be unaltered, but decree granted for 
4s. 6d. per week, in name of aliment, 
permission being granted to deft. to 
apply to the ct. should a change of 
circumstances arise.—FORBES v. MatT- 
THEW, [1919] S. C. 242; 56 Sc. L. R. 
137.—SCOT 


e 
v 








g Hi. .}—-The true criterion in 
Scotland is, not the rank or fivancial 
osition of the parties, but the support 
yond want which must be accorded 
to an Ullegittmate child.—FrRasEer v. 
CAMPBELL, {1927] 8.'C. 589.—SCOT. 





that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 58), s. 80 (8), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity :—Held: (1) the 
Justices were right; (2) (Avory & SHEAR- 
MAN, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt: since the 
hearing, that evidence was not ‘fresh 
evidence ”’ within sect. 30 (3).—CoLCHESTER 
v. PECK, [1926] 2 K. B. 866; 95 L. J. K. B. 
1038; 1385 L. T. 32; 90 J. P. 180; 42 
T. L. R. 535 ; 28 Cox, ©. C. 225, D. C. 


Annotation :—As to (1) Folld. R. v. Copestake, Ex p. Wilkin- 
sob (1926), 90 J. P. 191. 


366b. 


367. 








-.J—(1) Criminal Justice Adminis- 
tration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) ‘Fresh evidence’’ must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case.—H. v. COPESTAKE, Wax p. 
WILKINSON, [1927] 1 K.B.468; 96L.J.K.B. 
65; 136 L. T. 100; 90 J. P.1913; 240.4. Kh. 
562, C. A. 


Add. Annotations :—Refd. Grocock v. Gro- 
cock, [1920] 1 K. B. 1. Mentd. Jones v. 
Jones, [1924] P. 203. 


367a. Justices’ discretion.}]—- Under 1872 


Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
paynoent of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law.—GkRocook uv. 
Grocock, [1920] 1 K. B. 1; 88 L. J. K. B. 
1068; 121 L. T. 466; 83 J. P. 1853; 35 
T. L. R. 509; 63 Sol. Jo. 627; 17 L. G. R. 
623 ; 26 Cox, C. C. 485, D. C. 


Annotation :-—Refd. Colchester v. Pock, [1926] 2 K. B. 366. 


372. 


3728. 


PART VI. SECT. 7, SUB-SECT. 2. 


400 ii. 
Gudldrens kok hea 8.1920(0-186).0,10,  _¥! 
iidren’s Act, R.S.S. 6.156),8.10, on » eal to hbds d 
gives the ct. power at the instance of a DP a county ct. judge 
putative fathe: to rescind or vary an from an order of filiation made against 
order. 


certiorari may in the discretion of the 


Add. Annotation :—Mentd. Marshall v. Mal- 
colm (1917), 87 L. J. K. B. 491. 


Application for warrant—Jurisdiction 














80.—WHEATLEY vo. HOowARD, [1923] 3 8. 7 ( 
Irregularity or D. L. R. 288 Py 2 W. W. Rh. 942.—CAN. within Summary Convictions Act, 


Grounds for allowing appeal.) R.8. B.C., 1924 (c. 245), 8. 77, is the 


Vol. 11.—Bastardy. Cases 366a—403b. 


of justices to question validity of affiliation 


order.|—R. v. LANCASHIRE JJ., Ez p. Tyrer, 
No. 278a, ante. 


375. Add. Annotation :-—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 


379. Add. Annotations :—As to (1) Apld. Grocock v. 
Grocock, [1920] 1 K.B.1. Expld. Colchester 
v. Peck, [1926] 2 K. B. 366. 

384. Add. Citation :—sub nom. R. v. Smuru, 55 
L. J. M. C. 147. 

395. Add. Annotation :—Reid. Marsland v. Tag- 
gart, (1928] 2 K. B. 447. 

403a. 


New evidence.] — Complainant in 

an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an vder on the 
evidence & on his own udmissiv.: was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child :— 
Held: the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father; the ct. would not, in 
support of a rule for a certiorari, rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
scssions, to which, owing to lapse of time, an 
appeal could not be made.—R. v. MARKHAM, 
Ez p. MARSH (1923), 67 Sol. Jo. 518. 

403b. —— Sufficiency of corroboration.|— 
On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms: 
‘‘On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft. is the 
putative father of the child’ :—Held: the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence ot the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order.—R. v. LINCOLNSHIRE JJ., Hz p. 
BRETT, [1926] 2 K. B. 192; 95 L. J. K. B. 
827; 185 L. T. 141; 60 J. P. 1493; 28 
Cox, C. C. 178, C. A. 











1), ** the cause ”’ of the complaint 


seduction & not the birth of the child ; 
& an appeal from the dismissal of the 


complaint is properly taken to the 
He thus hasa means of relief, &  %°ft.in a bastardy case by a stipendiary 


- 7 t 
magistrate, the judgo, after rehearing county ct. nearest the pluce where the 


i o/ , CRE i ON Vv. 
superior ot. be refused. -—— DWYER ». the case, disbelieved the evidence of the Tevion GG Bunge 


BULBECK, {1923) 1 Db. L. R. 597; 39. 
Can. Crim. Cas. ] 
13; [1922] 3 W. W. R. 391.—CAN. 


ri. 


f 
rescind order.J}——The magistrate has no 
orice — es to ae an BPD Ce: 
on, bu er hearing 6 may refuse 1925), 8, 
rescind or vary his order. If the (1925), 68 N. 8 
magistrate refuses to hear the applica- ii 


mother, who war contradicted in im- agiv2OR, (B. G), 11926] 3 We We I 


62: 16 Sask. L. R. Portant particulars by Independent 203; 46 Can. Crim. Cas. 149.—CAN. 








dismissed.—MULG 





witnesses, & contradicted her evidence di. —-—— Under legitimate Children’s 
before the magistrate, as to the pater- det, R. S. S8., 1920 (c. 156).]—Ap order 
Refusal to vary or nity of the child :—Held: the appeal made by 8 magistrate under o, 5 of the 
from the county ct. judge must be above Act muy be varied by him on 

RAVE v. Cuancrey the application of either of the parties 
. 105.—CAN. under s. 9, & may be rescinded or 


varied by him on the application of the 


¥ ii. At what place.J—Inacom- putative father under s. 10.—WHEAT- 
tion, appct. is entitled to a prerogative plaint under Children of 


writ of mandamus to compel him to do 


arents Act, R. S. B.C., 1924 (c. 


Unmarried LEY v. Howarn, [1923] 3 D. L. KR. 288 ; 
34), 2 Ww. W. mn. 942.—CAN. 
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Cases 4—274b. 


BANKRUPTCY AND 


ENGLISH AND Empre Dicest SuPPLEMENT. 


INSOLVENCY. 


Part 1—Bankruptcy Jurisdiction. 


4, Add. Annotations :—Refd. Re Lister, Ez p. 

Bradford Overseers & Bradford Cor jane , [1928] 
Ch. 149. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. CO. 884; Wise v. 
Lansdell, [1921] 1 Ch. 130. 

19. Add. Annotation -—Mentd. R. v. Norman, 
[1924] 2 K. B. 316. 

26. Add. Annotation :—Mentd. R. v. Customs & 
Excise Comrs., [1928] A. U. 402. 








27. Add. Annotation :—Refd. Bowling v. Camp 
(1922), 128 L. T. 842. 

29. Add. Annotation :—Mentd. Re Moss, E2 p. 
Everitt (1923), 93 L. J. Ch. 98. 

40a. How derived.|——Re Prior, Fz p. 
Prior, No. 1548a, post. 

60. Add. Annotations: — Consd. Scranton’s 


Trustee v. Pearse, [1922] 2 Ch. 87. Refd. Re 
Wigzell, £z p. Hart, [1921] 2 K. B. 835; Re 
London County Commercial Reinsurance 
Oftice, [1922] 2 Ch. 67; Re Wilson, Ea p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Re Wait, [1927] 1 Ch. 606. 
Mentd. Re Harrington Motor Co. -» Lu p. 
Chaplin, [1928] Ch. 105. 


69. Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928], A. C. 402. 

134. Add. Annotation :—Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 


‘160a. —— .]—A surgeon dispensing his 
own medicines :—Held: a trader within 
the bkpt. law.—-NICHOLSON v. COOPER (1858), 
31 L. T. O. S. 184. 


161. Add. Annotation :—Mentd. Re Charters, E'x p 
Trustee, [1923] B. & C. R. 94. 


163. Add. Annotation :—Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 506. 

177. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

197. Add. Annotation :—Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 


199. Add. Annotation :—Mentd. Victoria Page v. 
Vancouver Island (Bp.), [1921] 2 A. C. 384. 


218a. S. P. R. v. COLE (1698), 12 Mod. Rep. 248 ; 
toda. Raym. 443; Holt, K. B. 360; 88 E. R. 
129 

Annotation :—Refd. Belton v. Hodges (1832), 9 Bing. 365. 


218b. S. P. Ex p. ADAM (1813), as reported in 
1 Ves. & B. 493; 2 Rose, 36; 35 E.R. 191. 


Annotations :—Refd. Re ‘Smedley (1864), 10 L. T. 432. 
Mentd. Ite Barruw, Ez p. Moult (1832), 1 Deac. & Ch. 44; 








Belton v. Hodges (1832), 9 Bing. $65; Wickham v. Wick- 
ham (1855), 2 K. & J. 478; e Deane, Hz p. Goldsmid 
(1857), 1 De G. & J. 257 

228a. j—A person who buys goods 

under age cannot, when he comes of AEC, 
be bkpt. in respect of them,—WHITLOCK’s 
hee (1725), Cas. temp. King, 46; 25 E.R. 








224. Add. Annotation :—Apld. Re L.A. & B. F. M., 
eae eta v. The Debtors (1926), 95 
226. Add. penne :~-Apld. Re LA. & BF. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 
226a. -]—In the absence of debts actually 
enforceable against them infants cannot be 
made bkpt., even on their own petition.— 
fie A. &M., [1926] Ch. 274; 70 Sol. Jo. 607; 
sub nom. Re L. A. & B. F. M.. Ex p. OFFICIAL 
RECEIVER v. THE DERTORS, 05 L. J.Ch. 258; 
134 L. T. 589; (1926] B. & C. R. 19, D.C. 
Add. Annotations :—Apld. Re A. & M., [1926] 
Ch. 274. Refd. Hawkins & Sunderland v. 
Duché (1921), 90 L. J. K. B. 913; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. "120. Mentd. 
Re A Debtor, [1922] 2 K. B. 109. 
Add. Annotation :—Apld. Re L.A. & B. I". M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 
For “ Held: she was subject... under 
1883 Act, s. 24’ read, ‘‘ Held: such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 
s. 1 (5), & she could not be directed to appoint 
ee trustee in bkpcy. under 1883 Act, 
S 29 
Add. Annotations :—Apld. Re Mathieson, 
[1927] 1 Ch. 283. Refd. Re Armstrong, 
Ex p. Boyd (1888), 21 Q. B. D. 264. 
Add. Annotations:—As to (1) Apld. Re 
Debtor (No. 3 of 1926) (1926), 1385 L. T. 689. 
Refd. Soutb Behar Ry. v. I. R. Comrs., £1925) 
A. C. 476. 
274a. What is—Professional artiste producing 
scenae.|— Ke A Destror (Na. 3 of 1926) 
et); 135 L. T. 689; [1926) B. & C. R. 86, 


Anvbtation: —Reéfd. Re Bankruptcy Notice (No. 292 of 1928) 
(1928), 44 T. L. R. 533. 





230. 


235. 


2683. 


267. 





274b. ——- —— Engaging in speculative trans- 


actions.]—A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 


PART I. SECT. 1. 
4ii. ——.]— IMPERIAL BANK 
CANADA v. BARRER, [1921] 20 O. W. N. 
282; 59D. L. kh. 623; 10. B. R. 485. 
—CAN. 








20 ifi. -J}—Bkpcy. Act 
applies to dcbts & contracts, including 
leases, existiug when it came into 
force. —Hie McKay (1921), 61 O. L. kt. 
Boe neers Wave ge ous 


gh J. SECT. 8, SUB-SECT. 1. 
former 
bisinens unpaid.}--A person who ceases 


io—_— ——— ts oO 


to carry on his business & becomes : 
farmer ia not a person “ engage 
solcly in farming,” etc., so long as ve 
debts in connection with his former 
business mae un ate He must be 
deemed to he atil ing on pe 
business until] all the ae b “a es paid, & 
ba tr net pee. ay hg’ . Act, 

ras e GaR SNE: 
{i92 spe L. er 400: Me deste we W.R. 
66; 40. R. 103.—CAN. 


PART I. SECT. 3, BUB-SECT. 6. 
AG 1908, 0 86 CP Ned blo tice 
8. notice 
under the shove sub-sect. Tee cannot be 
10n 


whom &® married woman 
cguinst wh ni a bp rod (or has us recovered 
HINKEY, (oot N. Z. Li RB 81.—N, z 
2671. Carrying on businesa. al is 
only in cases where a married woman 
carrics on a trade or business that  ahe 
is sarily to Bkpcy. Act, aie (Cc, — 
(Can.).— He STONE, [1925] 4 .-LR 


267 ii. ———~ In partnership 
husband.}—Held: debtor was not 
carrying on business sepuratel from 
her nospect & her rhe ee be . 
Cy. Wi ooTr 
‘as. L.  R. é AUB, : 


with 


276, 


285. 
286. 


297. 
312. 


821. 
331. 
3338. 


397. 
409. 
410. 
419. 
421. 
428. 


pebecsarer aaah over a long period of time, may 
amount rrying on a ‘“‘ business” within 
1914 Act, s. “125 (1), so as to make her subject 
to the bkpey . laws.— Re BANKRUPTCY NOTICE 
(No. 292 oF 1928) (1928), 44 T. L. R. 533, 


©. A. 

Add, Annotations :—Retd. Engelke v. Mus- 
mann, [1928] A. 0. 433. Mentd. Musmann v. 
Engelke (1927), 06 L. J. K. B. 824. 

Add. Annotation :—Consd. Food Controller 
v. Cork, [1923] A. O. 647. 

Add. Annotations :—Consd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Refd. A.-G. 
v. De Keyser’s Royal Hotel, [1920] A. O. 508. 
Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

Add. Annotations :—Consd. Re Stanton, Hogg 
v. Maule (1927), 44 T. LL. R. 118. Mentd. 
Ke Stanton, [1928] 1 K. B. 464. 

Add. Annotation :—Mentd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 
Add. Annotation :—Refd. Hawkins & Sunder- 
land v. Duché (1921), 90 L. J. K. B. 913. 


Add. Annotation: — Apld. R. v. Central 
Part I1—Acts 
Add. Annotation :—Mentd. a Bney v. I. R. 


Comrs. (1925), 42 T. L. R. 5 

Add. Annotation :—Consd. — v. Bell, 
{1924} 1 K. B. 701. 

Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

Add, Annotation :—Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 506. 

Add. Annotation :—Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

Add. Citations :—sub nom. Re Priuips, 
Ex p. Puitiips, 69 L. J. Q. B. 604; 82 L. T. 
691; 44 Sol. Jo. 469; 7 Mans. 277, D. C. 


434a, -—— _——-  ——— -——.]—An _ unstamped 


PART I. SECT. 3, SUB-SECT. 7. 


deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy., be put in evidence without a 





Vol. IV.—Bankruptcy. 


Cases 274b—454a. 


Criminal Court JJ., Ex p. L. C. C., [1923] 


2K. B. 48. 


386. Add. Annoiation :—Mentd. Re Whaley, Ex p. 


Official Receiver, [1921] 2 K. B. 623. 


385. Add. Annotation :—-Mentd. Whitney v. I. R. 


Comers. (1925), 42 T. L. R. 58. 


888. naa Annotation :—Apld. Re A Debtor, [1922] 


470. 


889. Add. Annotation :—Consd. Re A Debtor, 


[1922] 2 Oh. 470. 


889a,. —— ——- ———- ——../—A debtor cannot 


of 


451. 
454a. —— 


PART I. SECT. 4, SUB-SECT. 4. 


avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the istics petitioning for & 
obtaining an award of en haba tamer of his 
estate under Bkpcy. (Scotl d) Act, 1913 
(c. 20). A receiving ordermade in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration.— Re A DEBTOR 
(No. 199 oF 1922), [1922] 2 Ch. 470; 91 
L. J. Ch. 577; 127 L. T. 832; 38 T. L. R. 
683; 66 Sol. Jo. 521; [1922] B. & O. R. 
151, C. A. 


Bankruptcy. 


stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the ag gt se comprised 
in the deed.—Re Ssaw, OFFICIAL 
RECEIVER (1920), 90 L. J. K. B. B04 « ; [1920] 
B. & C. R. 156. 

H. R. 106. 


65 


.|—By indenture dated Feb. 21, 
1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving ordcr had becn made 
against bkpt. on Oct. 7, 1920, & B. had 
1odged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 





abide the orders oi the ct.. but refused, 
the crave of the 


sa. 4 ve of debt— Arsigned by as unnecessary. 
debtor wi nsent of creaitor.\—Re creditors }—If debtor Tet sce rani bie petition for authority to uplift the 
STAR FLOORING ¢ 6 OO a a ve : DL. R. ays mon trandulently, with a view Proceeds of the policies of Se ee — 
269; 40. B. R. 679 fo concealing from his ‘creditors. his FTA MENGE ACT at C. 462; 
assets, the ct. will order repayment of c 
PART I. eon 4, See 1. pee 
such money.— Re COHEN & aon 
fi ane ca ll with ile Yaad of Er p. yee coe ‘2 .L. R. PART I. SECT. 7. 
raudu ebtora,|—Under Bkpcy. Act “ - 


& proreeded with in the ordinary way 


It 





PART I. SECT. 5. 


vincial Court— Where good throughout 
Canada,” read ‘ Order of nrovinciul 





Hoeene. maine A reoe th See kp cy. 5 888 xiv. Power of rable Pg ool uit throughout Union.”’ 
to hear evidence &, if he thinks fi conjrm foreign sequestration . No request of other provincial 
commit accused to stand trial although “thorise sale of proverty in Scotland }— tourt Bien eal poh Ai to remedy 


och rarviah als the he judge f in bkpcy. hae 
(1924) 3D. L. R. es 
ee 7.—CA 


Gy, x 


Held 


THOMPRON Powprr Co., Ite W 
Up Aor, ees) D. L. R. 


rt 


GOLDHAMMER, 


A petition was presented by the official 
receiver appointed by the Ct. of Chile 
in the sequestration of the estates of a 

person resident there, craving 
the ct. to confirm the Chilian sequestra- 
authorise petitioner 
pelora ne to 


2. R. 36 K. B. 
as is er 1919 
Bankraniey tion, to 
Oe ones executton— sell Scottish herita 
receiving order dealt with.}— deceased’s estate, 
the ct. had such power.—Re 


INDING~ 
49 


‘a order ment of money— 
rier remayment of, istake of 


petitioner to uplitt the proceeds of 
certain Scottish policies of assurance 
6; 3 on the life of deceased. 
granted authority to petitioner to sell 
the Scottish heritage on certain 


omir here a motion wes made 
without such request, the ct. granted a 
similar motion, made after such request 
had been obtained, to remedy the 
omission. — Re LRGACE & LEPINAY, 


to (1922) 3 Ww. W. R. 284; 70 D. L. R. 
67.—OAN. 


authorise 


PART II. SECT. 1 
ad. Partner — Retirement more than 
stx months before bankruptey—— Debt ine 
curred during partnership. }— Held : auch 


The ct. 


terms, 


Patd sty assignee to under a declaration that such aale artuer could not be joined as a party 
law.}—Held: jurisdiction could not be should not operate conversion, & on in bkpcy. proceedings against the 
ecaed oe a plea of payment by condition that petitioner should con- partnership.— He so TANOAED COOPER- 

f law.-—DRMPBEY 2. ER, sign the balance of the proceedsinthe aGr Co., [1924] 2 D. L. R. 703; 4 
{1921] Ne ty, 4 "R. 763.—N.Z. name of the accountant of ct. to O, B. R. 673.—CAN. 
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Cases 454a—'797a. 


468. 


469. 
471. 


479. 
488. 
489. 


501. 
523. 
533. 
544. 
588. 


590. 


PART It. SEOT. 2, SUB-SECT. 2.—A, 


457 i. 
near relatives—In return for promissory 


solr., & his bill of costs amounted to 
£217 10s. ld., & that B. had undertaken to 
ay to a bank certain moneys due to them 
by bkpt. on realising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pay 
& discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6s. 11d. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance duc to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 38, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 :— 
Held: on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act. of bEpcy. under 1914 Act, s. 1 (1) (0). 
——Ke Prior, La p. TRUSTEE, [1922] B. & 
C. R. 1, C. A. 
Add. Annotations :—Expld. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 
Refd. ke Debtors (No. 771 of 1926) (1926), 
43 T. L. R. 9. 
Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 
Add. Annotations :—Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Ke Moyle, 
iz p. Trustee, 1924] B. & C. R. 22; Re Drage, 
see & Roberts v. Knight (1926), 134 L. T. 


Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

Add. Annotation :—Refd. Re Prior, Ha p. 
Trustee, [1922] B. & C. R. 1. 

Add. Annotations :—Refd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. Mentd. Re 
Stanton, [1928] 1 K. B. 464. 

Add Annotation :—Refd. Re Tabor, £2 p. 
Cork, [1920] 1 K. B. 808. 

Add. Annotation :—Mentd. Re Mellor, Alvarez 
v. Dodgson, [1922] 1 Ch. 312. 

Add. Annotation :—Refid. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

Add. Annotation : -Refd. Re Davies, Ex p. 
Miles, [1921]}3 K. :. 628. 

Add. Annotation :—Mentd. Pole-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

Citations :—For ‘21 W. BR. 422’ read ‘21 
W. R. 402.” 





Transfer of property to 


698. Add. Annotation :—Refd. 


ENGLISH AND Emprre Dicrst SUPPLEMENT. 
£95. Add. Annotation :—-Consd. Re Gunsbourg, 


[1920] 2 K. B. 426. 
Re Gunsbourg, 
[1920] 2 K. B. 426. 


600. Add. <Amnnotations:—As to (1) Refd. Re 


Gunsbourg, [1920] 2 K. B. 426. As to (2) 
ae Re Davies, Fa p. Miles, [1921] 3 K. B. 


768. Add. Annotations :—Refd. Re Gunsbourg, 


[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


766. Add. Annotation :—Mentd. R. v. Norman, 


[1924] 2 K. B. 315 


779. Add. Annotation :—Distd. Re Fredericke & 


Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 


787. Add. Annotation :—Consd. Re A Bankruptcy 


Notice, [1924] 2 Ch. 76. 


788. Add. Annotation :—Refd. Re Debtor (1928), 


45 T. L. R. 10. 


797a. Creditor who has assented to deed of arrange- 


ment—Deed void for want of registration.|— 
On June 11,1921, applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agrec- 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agrcement 
as a deed of arrangement, by which they 
respectively agreed that so long as dcbtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 


‘ ever, handed over to debtor owing to the 


refusal by him to pay to appit. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applit. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal :—Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 


notea—Not included in statement of the bkpcy.—R. v. TEssimr (1921), 62 
affairs. }-—An intent to defraud creditors 
presumed from the above ‘transfer 
which took place within six months of 


D. L. ht. 479; 37 Can. Crim. Cas. 375. 
—OAN. 


was also itself void; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 


& from the statement contained in the letters | 


signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpcy. notice—Re A BAnx- 
Ruptcy Noricr, [1924] 2 Ch. 74; 93 L. J. Ch. 
497; 68 Sol. Jo. 458; [1924] B. & C. R. 188; 
sub nom. Re A BANKRUPTCY NOTICE (No. 62 
OF 1924), Ex p. PETITIONING OREDITORS v. 
Destor, 131 L. T. 307, C. A. 


Annotation :—~ As to (2) Consd. Huddersfield Fine Worsteds 
v. Todd (1925), qan. L. R. 52. : me 


800. 


Compare Nos. 8778a, 8782d, post, & original 
volume, p. 160, No. 1498. 

Add. Annotation :—Folld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


800a. Change in judgment creditor — Judgment 


804a. neigh 


811. 
857. 


866. 
875. 


obtained by firm—No leave to issue execu- 
tion.]—Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the ‘name of the firm, & a bkpcy. 
petition presented in that name.—Re HI, 
Ez p. Hotr & Co., [1921] 2 K. B. 831; 90 
L. J. K. B. 734; 125 L. T. 736; [1921] 
B. & C. R. 12. 

Notice not good against partners 
not served.|—-Zie DeRBToRS (No. 807 oF 
1922), La p. DEBTOR, No. 887a, post. 

Add. Annotation :—Consd. Re Debtor (1920), 
90 L. J. K. B. 5138. 

Add. Annotation :—Refd. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

Add. Annotation :—-Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 

Add. Citation :—15 Mans. 304. 

Add. Annotation :—Consd. Re A Debtor, 
Ea p. Debtor (1922), 92 L. J. Ch. 410. 





875a. —-— Judgment to pay creditor—Notice to 


PART II. SECT. 2, SUB-SECT. 10.— ANDER (1927), 
A. (g). 44N. 8S. W. 


n. For ‘‘ Held; 
sustainable *’ read ** Held: the objeo- 
tion was not eustainahle.” 

se. Coats of unsuccess. 
nah Eva, (1927) N. ZL. R. 
PART II. SECT. 2, SUB-SECT. 10.—0. 

af. Time o 
time.|}—-A debtor summons was per- 
80 y served on bkpt. two days too 
late :—Held : the condition of bkpcy. 
prior to the filing of a 
sarily involved an act of bkpcy. which 


the ct. would assume was a proper 
ound for the adjudication.—Re 
Gone ix: (19241 2 1. R. 46.—IR. D. 


PART II. SECT. 2, SUB-SECT. 10.— 
G. (b). 


939 1. Must be mutual & in same 
right.}—~Re ANDERSON, Ez py. ALEX- 


J.8. 


pay registrar of county court.|—Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar.—Re A DEBTOR (No. 16 oF 
1922), Ea p. THE DEBTOR (1922), 92 L. J. Ch. 
410; [1922] B. & C. R. 264, D. C. 


the objection was 


l execution not 


service-—Service out of 


446; 50. B. R 


etition neces- 


become due.}— 


. 76 

D. L. R. 1219; 8 C. B. 

sh. Failure to meet aeries of poe 
sory notes. |—Held: an act of bkpcy.— 
Re Fox, LESTER v. PORTER, [1925] 1 

L. R. 198; 5 0. B. R. 328.—CAN. 
. sk. Failure to meet liabilities as they 
The words ‘*‘ ceases to 


887a. 


898. 


923a. 


938. 


963. 


971. 


273. R. N. 8. W. 296 ; 
e N. 69.—AUS. 


PART II. SECT. 2, SUB-SECT. 12. 
sg. Defaults.}—Defaults more than 
six months before presentation of a 
bkpcy. petition followed by demands 
for payment are not 
bkpcy., but when further defaults take 
lace within six months of the petition 
he whole form one continuing age of 
bkpcy.—Re RaITBLAT, (192513 D.4. R. 
5; aff 
R. 14.—CAN. 


meet his Habilities as they become 
due”? do not mean that when in any 
single case debtor makes default in 


193 


r se an act of 


Vol. IV.—Bankruptcy. Cases 79%a— 971. 





Partner—Not at principal place ot 
business.|—-Where a judgment has been re- 
covered against a firm. & a bkpcy. notice 
following the judgment. has been served on 
one member of the firm, but not at the 
principal place of business of the firm. & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served.—He 
DEBTORS (No. 807 oF 1922), Ha p. DEBTOR 
(1922), 92 L. J. Ch. 120; [1922] B. & OC. R. 
119, C. A. 
Add. Annotation :-—Consd. Re Debtor, Ez p. 
Debtor, [1918-19] B. & OC. R. 221. 

Issue of second notice by same he pac 

—Creditors having obtained ‘ju ‘gment issue 
a bkpcy. notice for £945, & erved it on 
debtors. Debtors paid a, eam of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, &, 
that: notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice:—Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors.— fe 
DesTors (No. 771 OF 1926) (1926), 43 
T. L. R. 9; 70 Sol. Jo. 1089; sub nom. Re 
FREDERICKE & WHITWORTH, £2 p HIBBARD, 
[1927] 1 Ch. 258; 96 L. J. Ch. 70; 136 L. T. 
268; [1926] B. & C. R. 156, C. A. 
Add. Annotations :—Refd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9; Re 
Fredericke & Whitworth, £2 p. Hibbard, 
[1927] 1 Ch. 253. 


Add. Annotations :—Refd. Re Debtor (No. 3 
of 1926) (1926), 185 L. T 689; Re A Debtor, 
[1927] 1 Ch. 97. Mentd. South Bebar Ry. v. 
I. R. Comrs., [1925] A. C. 476. 


Add. Annotation :—Refd. Re Debtor (1928), 
72 Sol. Jo. 860. 





payment of a debt as & when due he 
commits an act of bkpcy., but a failure 
“to meet bis liabilities as they become 


due’? in some wider sense.—Re 
CANADIAN Carp Co., Ez p. TRUSTER, 
11924] 1 D. L. R. 617: 63 O. L. R. 


606; 40. B. R. 185.—CAN. 


sl. Tae words ‘* ceases to 
meet his Habilities as they become 
due’? do not include a continuing 
default.—BROWN wv. KELLY-DOUGLAS 
& Co., [1923] 1 W. W. R. 1340; [1923] 
2 D. L. R. 738 4 $2 B. Cc. R. 143.—CAN. 


PART II. SECT. 4. 
m it. —— Not statement showing 
insolvency prepared by creditors’ agent. ] 
—Ze TENENBRIN, Ke BANERGET 


AcT (Man.), [1927] 4 D. L. 
927) 2 We WwW. R. 374—CAN 





.» [1925] 2 


ii, ——.}—Re SHIRLEY (N. B.) 
[1987] 2 D. L. i o6o : BOL B. R. 235. 
CAN. 

13 


1016a. 


1043. Add. Arinotation :-—Refd. 


1047a. 


Cases 1007a—107%8. Enatiso anp Empmz Diaxst SuPPLEMENT. 


Part 1I|.—Petition. 


AYRE, Porrs 


07a. -.J]—Re 
(1840), 10 L. J. Bey. 26. 


1011. Add. Annotation :—Mentd. Re Badische Co., 


Bayer Co., etc., [1921] 2 Ch. 331. 


Exercising powers under Law of 
Distress Amendment Act, 1908 (c. 53).]—A 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpcy. notice. 
The notice was not complied with, & a 
peee for a receiving order was presented. 
‘hile the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he foceived £62, ‘the 
debt being thus reduced by that amount. 
A receiving order was afterwards made :— 
_ Held: as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way.—Re DEBTOR 
(1928), 45 T. L. R. 10; sub nom. Re DEBTOR 
(No. 549 of 1928), 72 Sol. Jo. 727, 0. A.’ 


Re Le. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 


Under voidable contract.]—A. 
employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. ‘paid L. a commission B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. :—Held: the act of bkpcy. 
was founded on # contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, 8. 5 (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 


1048. Add. Annotation :—Mentd. Maskell v. Hill, 
[1921] 8 K. B. 157. 

1050. Add. Annotation :-~Folld. Re Debtors, [1927] 
1 Ch 


1061. Add. Annotation :—Mentd. McDonald v. 


Nash, [1924] A. O. 625. 


1051a. ——Jj—A d debt to be a good petitioning 
creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpcy. & the presentation 
of the petition—Re Desrors (No. 669 of 
1926), [1927] 1 Ch. 19; 96L. J. Ch. 33; 186 
L. T. 182, C. A. 


1065. Add. Annotation :—Consd. Re Debtors, 
[1927] 1 Ch. 19. 


1066. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1067. Add. Annotation :—Apld. Re Debtor, Ez p. 
Lawrence, [1928] Ch. 665. 


1077a. Tender before bankrupty eh A ar a 
creditor bound to accept.]|—On Jan. 3, 1928, 
a creditor obtained judgment for C41 , in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became due between the date of the 
writ & the judg a4 untouched by the 
judgment. On 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bk cy. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition based on the two 
debts, & on non-compliance with the bkpcy. 
notice :—-Held: though the two debts were 
still owing & amounted to over £50, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt over £50, 
was ‘sufficient cause’’ within sect. 5 (3) 
for making no order on the petition.—Re 
DEBTOR, Ez p. LAWRENCE (No. 21 or 1928), 


rescinded.—Re A DEBTOR (No. 229 of 1927), {1928} Ch. 665; nom. Re DEBTOR 
[1927} 2 Ch. 367; 96 L. J. Ch. 381; 187 L. T. (No. 21 oF 1928), Ex p- PETITIONING 
507; [1927] B. & C. R. 127, C. A. CREDITOR v. DEBTOR, 97 L. J. Ch. 255; 
PART III. SECT. 1, SUB-SECT. 1.—A, dir ——.,}—~A bkpcy. ct. should oe iat onianaane agate ane oe cannot 








@ petition on a dis- 


b i. ——.}—-There is no power proceed with a _bkpr 
in an agent, acting under general Bawer pute debt until the ordinary cts. have ree Sotrom, {1031 o34) 4D.L. ‘4 
of attorney, an insolvenc settled. the disputed question.—He 15; 6C.B 
petition on belalt of bis Beak WHISTLE Co., Aad +4 1 po L. R. 1110 ; . Debt contracted | in provinoe in in 
unless the power expressly pihareed § C. B. R. 495.—CAN which company not 
such act.— OSMAN (1919), 40 si. Debt contracted before Bankruptcy No residential qualification.}—When & 

L. Rh. 17.—8. AF. Act, 1919, in operation.}--A receiving co. is not Loensed to trade in a Tovinge 

b ii. ae Ex pv. GARBUTT (1925), 46 order against a co. under the above & har no assets in that , the 
N. L. 57.—8. AF. Act may be based upon a debt owing mere fact that members oO: the co. 0, have 

908 i No evt to the co. by reason of ite paving purchased raw furs when in 

Motion u undertaken the does not confer on it a suffic ent 


accrued— osed. }—Held : 
petitioners were entitled to the relief 
which they claimed. a a v. 
WILKIE, Lrp., {1920} 1 W. N. 
251; 69D. L. R. 502; 15 B. R. 376. 
—OAN. 


PART III. SECT. 1, SUB-SECT. 2.—A. 
1026 if. -}—Where there is no 
privity of Fa test between the in- 





Act cam 
operation, the inte jneurred: by a 


firm before the 


—Re STEWART MERCANTI 
11991) 1 W. W. R. 
412 10. wae 367 


cause of action portly ea te before 
Act in operation.|}—Held: su 
ment waa pomeent either af an Me 


740 0489 D. L. R. Bt  & Bomb 
founded on ; ; 


vince 
Bknoy. pot qualifi 


tion to enable a 
pene co to against 


presented 
ROBINSON 
Re a ) rs ‘Som L Lt, 1088) D.L. R. 


fon. 
, LTD., 


PART Ill. BECT. 1, SUB-SECT. 2.— 
C. (a). 


solvent & the alleged creditor, no debt able act of bkpcy., or as constituting 4050 iv. ——~~.}—It is sufficient tf the 
oan Giist which may be made the a debt upon which to found & bicpoy, debt, 16 actually o owing, though not 
und for 8 Dkpoy. petition. He petition oD, A obs Fee Wits & ANOAmO TOWNE. 
ANADILAN QOCOLATE ° ; e r) 
D. L. R. 08--—CAN. : 0. B. R, 880,—OAN. aD. L. TOL GAN 


6 . p. LAWRENOER, 189 
Vy S70 ° 


1078. Add. Annotation :—Consd. 
1921] 3 K. B. 23. alee rare 


1110a. ——- ——— Note given for illegal considera~ 
tion—Bon& fide holder without notice.i— 
Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
Bien for illegal consideration, showing his 
ona fides & want of notice of the illegality 
of the consideration, & there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, & a receiving 
order should be made.—-Re A Drsror (No. 4 
OF 1922), Ha p. PSTITIONING CREDITOR, 
[1922] B. & O. R. 116, O. A. 
1115. Add. Annotation :—Mentd. McDonald v. 
Nash, [1924] A. O. 628. 


eh ae 7 een i—Refd. Re Debtors, [1927] 
kr eernralion :—Refd. Re Debtors, [1927] 


1175. Add. Annotation :—Dbtd. Re A Debtor, 
E« p. Newburys (1926), 95 L. J. Ch. 199. 


1177a. -J]— Where the agent of cer- 

tain creditors asked the trustee of a deed of 

assignment by debtor to furnish particulars 

of the deed, &, later on, wrote to the trustee 

enclosing the creditors’ account, & asking for 

an acknowledgment of the claim, & after 

receipt of particulars of the deed, including 

information that certain of debtor’s property 

was to be sold, stood by for fourteen days, 

but subsequently presented a petition founded 

on the deed of assignment :—Held: there 

was sufficient acquiescence by the creditors 

to preclude them from relying on the deed 

as an act of bkpcy.—He A DEBTOR, Ea wv. 

NEewsorys, Lrp. (1926), 95 L. J. Ch. 1993 
[1926] B. & O. R. 23. 


1178. Add. Annotation :—Refd. Re A Debtor, 
hE i Petitioning Creditors, [1924] B. & O. R. 


rare Annotation :—-Refd. Re Debtor, [1928] 
a 











1179a. Attendance at meeting of com- 
mittee of inspection.}]-—— About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a@ deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
titioning creditors, who were new creditors. 

n Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed & chars it that they 
or some other new creditor should be repre- 


an. Order for alimony.J-—- Upon a 
petition by a woman for a receiving 
order against her husband, based upon 
@ failure to pay alimony :-—Held: the 
order: did not create a debt within 


6 
tion of 
the 


the bk 


failure to 
ood not be aai 


pay liabilities on their due dates 

hteen months prior to the prosenta- 
~—Held : the sce continuance of 
ns hae — lia bilities 
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sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar, 26, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed & 
proveneed @ petition in bkpcy. grounded upon 
he execution of the deed as an act of bkpcy. : 
—Held: on the facts, petitioning creditors 
had so far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy.—Re A DEBTOR, Fz p. 
PETITIONING CREDITORS (No. 24 oF 1924), 
ae a L. J. Ch. 42; [1924] B. & C. R. 
1182. Add. Annotation :—Apld. Re A’ ebtor, Ex p. 
Newburys (1926), 95 L. J. Ch. lvo. 


1210. Add. Annotation :-—Refd. Re Debtor, [1928] 
Ch. 199, 


1211. Add. Citation :—89 L. J. Bey. 46. 
1217. Add, Citation :—29 W. R. 268. 


1258a. Secretary duly authorised to present 
petition.|—The secretary of a limited co. was 
authorised under seal_of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition :—Held: 
the petition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, s. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct.— He MARSDEN, Ea p. SELLERS 
(EK. H.) & Sons, Lrp. (1921), 91 L. J. Ch. 
ne 126 L. T. 408; [1921} B. & O. R. 188, 





1286a. —— ——— Details of debt—Petition by 
money-lender.|—Money-lenders’ Act, 1927 
(c. 21), s. 9 (2), applies to loans made before, 
as well as to those made after, the Act.— 
Re Desror (No. 99 oF 1928) (1928), 97 
L. J. Ch. 250; 139 L. T. 234; 72 Sol. Jo. 
335; [1928] B. & C. R. 40, C. A. 


1813. Add. Citation :—68 L. T. 589. 
Pe nee :—Refd. Re Debtors, [1927] 


1845. Add. Annotation :—Refd. He Debtor (1928), 

- 45 T. L. R. 10. 

1847. Add. Annotation :—Consd. Re A Debto 
a zB Evens Creditor (1920), 89 L. 


r, 
J. 


for a eb a order against a partner- 


ae a LUFF B , £1925] 4 
petition against D,. L. R. 721.—CAN. 


an act of ‘PART III. SECT. 3, SUB-SECT. 2. 





. occurri within six mon 1261 i. On partners.J—All 

ae 4'3 oo a Phe: a ai be re the presentation of the petition. Se of the prea ey, ce ecrved 

06: 50. B. R. 47.--OAN —BRowN v. Ketty-Dovartas & Co., With a petition tor a receiving order 

ee eee . : wee 1923) > te oe oo i he C. Pa ps olga & toe Mm Aad 

PART III. SECT. 1, SUB-SECT. 4. ae pe ee , die ee 7 eee 

203.1. Within months-—W hen * ° e 1.—~-B. 12785 i. ——— By whom-—Solicitor.}— 

tine bogie De Gen to meet ui. es ee aT members Re X. (1920), 5a D. L. R. 6173; 1 
liabiltties.}——-Where A. had” failed to of the firm must be named ina petition O. B. R. 459.--CAN. 
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Part 1V.—Receiving Order. 


he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. :—Held : 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt duc from 
erste Ni to a ee did ee a 
af i " stitute “sufficient cause’ for the dismis 
L. T. Jo. 178” read “ 89 L. J. K. B. 40. of the petition —Re A Drsror (No. 13 oF 
1483a. Debtor claiming indemnity—As surety for 1922), Ee p. Tae Depror, [1923] B. & O. R. 
errant liability of eee creditor. Fe 54, 0. A. , 
etitioning co., of which debtor was formerly Ba an 9 
chairman, had lent debtor a large sum of re anes Refd. fe Debtor, [1928] 
money, & recovered judgment against him : . 
(on balance of account) for £2,065. <A re- 


1453. Add. Annotation :—Refd.. Re A Debtor, 
[1927] 2 Ch. 367. 

1454. Add. Annotation :—Consd. Re A Debtor, 
Ea p. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1462. Add. Annotation :—Expld. & Distd. Ite A 
Debtor, Hz p. Petitioning Creditor (1920), 
89 L. J. K. BL. 432. 

1467. Add. Annotations :—Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 

. Refd. Re Debtor, [1928] Ch. 199. 


1482. Citations :—For ‘54 L. Jo. 444; 148 


1489. Add. Annotations :—Consd. Re Forder, 


ceiving order was made in the county ct. 
from which debtor appealed, alleging that 


Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 


PART IIL SECT. 3, SUB-SECT. 12. 

1879 tii, —— -——.)—Re LitTt1e, 
11925) 1 D. L. R. 395; 560. L. R. 
196; 5C. B. R. 2443 revsg., [1924] 2 
D. L. R. 1172.—CAN. 


PART III. SECT. 8, SUB-SECT. 13.—B. 
before whom a bkpcy. petition was 
being tried bad no knowledge of the 
law of another province, & a question 
arose concorning that law & he sent 
the case over to be tried in a com- 
teut ct. in that provirice :—Held ; 
8 was u reasonable course to pursue. 
—~Re FATRWEATHERS, Ez p. MONTREAL 
(City) (1921), 2 C. B. R. 342.—OAN. 


PART IV. SECT. 1. ; 

1459 fi. ——- Authorised assignment 

made before conditions of composition 

deed fu -—HRe Lipson, [1923] 3 
20. B. R. 488.—OAN. 


PART IV. SEOT. 2, SUB-SECT. 1. 
e. Read now “ 1461 i.”’ 
1481 fi. Authorised assignment—Be- 


tween service & hearing of ern ee 
petition.]|—Bkpcy. Act, 8s. 4 (6), does 
not apply where debtor, with the 
palpahle intention of chousing his own 
trustee, makes an assignment after 
he bas been served with a petition in 
bkpcy. & before the return of the notice 
of hearing.—-Re CRoTEAU & CLARK Co., 
Lrp., [1920] 48 O. L. R. 8593; 56 
D. L. R. 413; 1C. B. R. 364.~-CAN. 

1461 iii. ——- After but on same da 
as presentation of petition & copes - 
ment of, interim receiver.}—Although 
after the presentatfon of a petition 
bkpcy. & appointment of an interim 
receiver debtor on the same day 
maken an assignment for the general 
benefit of his creditors to an authorised 
trustee other than the one asked for 
in the petition, the ct. will hear the 
potition on its return & may grant the 
same & appoint as trustee the person 
named herein.—He PROGRESSIVE 
FARMERS Co., LTn., [1921] 3 W. W. R. 
265 H j OC. B. R. §51.—QAN. 

1461 iv. ———.}--Motion by a credi- 
tor for a receiving order, after debtor 
had made an authorised assignment, 
dismissed ag unnecessary, but with- 


196 


out prejudice to its being renewed 
if any necessity should arise.—Re 
WATERHOUSE (‘THOMAS) & Co. (1921), 
64 D. L. R. 518; 50 Q, L. R. 476.— 


1464 1. No other creditor — Other 
facilities for realising debdt.\—It is a 
sufficient cause for refusing a receiving 
order that the judgment creditor has 
equally good facilities for realisi 
undor the judgment itself, & tha 
there is no other creditor.— Re STONE, 
{1925} 4 D. L. R. 618.—CAN. 


sp. Debtor in nosition to pay.J— 
If debtor is in a positfon to pay 
petitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paying 


or securing the debt.—Re MAGUIRE, 
ad D.L. R.1186; 610.L. R. 63; 
3 C0. B. R. 880.—--CAN. 


li, —-—~—.}-~The ct. refused an order 
sequestrating a debtor’s estate when 
it was clear that the scquestration 
would not be for the benefit of the 
creditors. FINDLAY. v. BEETAR (1921), 
42 N. lL. R. 19.—S. AF, 


4490. Add. Annotation :—Consd. Re Debtor, [1928] 
Ch. 199. . 


4491. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199 





1491a. ——.]—Debtor furnished a friend 
with a cheque for £500 as a, deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 
The | cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6a. 
costs. In Dec. 1926, the judgment creditors 
etitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings against 
the underwriters as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a _ receiving 
order in respect of a sum ascertained by 
* deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. A receiving order 
having been made :—Held: the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one where the ct. was satisfied that 
for sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged.—Re DestTor (No. 883 oF 1927), 
[1928] Ch. 199; 97 L. J. Ch. 120; 188 L. T. 
440; 72 Sol. Jo. 85; [1928] B. & C. R. 1, 
C. A. 


1492. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 

1498. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1494. Add. Annotation :—Apld. Re A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 

1495. Add. een :—Refd. Re Debtor, [1928] 
C 9 


h. 199. 

1496. Add. Annotation :—Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 

1498. Add. Annotation :—Generally, Mentd. Re 
Lee, Ex p. Grunwaldt, [1920] 2 K. B. 200. 
After this case add ‘‘Compare No. 797a, 
ante.”’ 


1498a. Exercising powers under Law of Distress 


Amendment Act, 1908 (c. 538).)—Re A 
Drstor, No. 1016a, ante. 
1500. Add. Annotations :—Distd. Re Debtors, 


Ex p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duché (1921), 90 
iL. J. K. B. 913; Re A. & M., [1926] Ch. 274. 
Mentd. Re A Debtor, [192212 K. B. 109. 

1500a. Order against firm ‘‘ other than ”’ partner 
not served with bankruptcy notice.|—He 
DesBTors (No. 807 oF 1922), Ea p. DEBTOR, 
No. 887a, ante. 
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1508. Add. Annotations :—Apld. Re A Debtor, 


[1922] 2 K. B. 109. Consd. Re Debtors, 
Lz p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Re A. & M., [1926] Ch. 274. Mentd. 


Hawkins & Sunderland v. Duché (1921), 90 
L. J. K. B. 9138. 


1518. Add. Annotation :—Retd. Re A Debtor, 
[1920] 1 K. B. 461. 


1515a. ———_Application opposed by official 
receiver.|——Where debtor applies to the 
registrar in bkpcy. to vescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of the 
order, been paid in full, & the official receiver 
States that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, e registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto.—Re A 
DEBTOR (No. 446 of 1918), [1920] 1 K. B. 
461; 89 L. J. K. B. 113; 64 Sol. Jo. 147; 
[1920] B. & C. R. 31; sub nom. Re A DEBTOR, 
Ex e THE DEBTOR v. PETITIONING CREDITORS 
& OFFICIAL RECEIVER, 122 L. T. 354, C. A. 


15192. All debts paid in full.]}—Re A 
DEBTOR (No. 446 oF 1918), No. 1515a, ante. 


1520. Add. Citations :—[1920] 1 K. B. 461; 89 
L. J. K. B. 113; 122 L. T. 3543; [1920} 
B. & O. R. Sl. 

1541a. ——— ~—— Failure to disclose security.]— 


Re A DEBTOR (No. 1507 oF 1921), No. 1367a, 
ante. 


1545a. Sequestration in Scotland.] — Re A 
DEBTOR (No. 199 oF 1922), No. 389a, ante. 


1548a. ———- —-— Power to make charging order 
on balance of funds in court.|—-A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which ditected the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor. 
A. subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the official receiver :-—Held: (1) 
the registrar had jurisdiction to make the 
order; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ct. to whom ior the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction.—Re Prior, £2 p. Prion, 
[1921] 8 K. B. 383; 90 L. J. K. B. 1222; 
sub nom. Re Destor, Ex p. DEBTOR (NO. 
718 oF 1920), 125 L. T. 727; [1921] B. & 
C. R. 124, C. A. 


1552a. Receiving order discharged subject to 
condition—Condition not fulfilled—Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for & loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed; & upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
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1558a—1670. ENGLISH AND Emprmer Dicest SUPPLEMENT. 


in the event of his death during that period, 
the unsecured creditors might be safeguarded, 


charged the receiving order & dismissed the 
etition without prejudice to another petition 
ing presented if the loan was not carried 
through & petitioning creditors’ debt not 
d on or before Jan. 1, 1924. Up to 
ec. 20, debtor had not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 


1579a. 


e insurance on his life, the Ot..of Appea: 
Oe adod their order, with the result thai, 
the receiving order stood as originally 
made by the registrar.—Re A DEator, Fe p. 
Tan Dpstor (No. 1088 oF 1928), [1924; 


B. & 0. R. 1,0. A. 


1654. Add. Annotations :—Mentd. Maatechappij 


Fondsenbezit v. Shell Transport & 
Trading Oo., [1923] 2 K. B. 166; Knight ». 
Ponsonby, [1925] 1 K. B. 645. 


1569. Add. Annotation :—Consd. Re Forder, Forder 


v, Forder, (1927] 2 Ch. 291. 


1570. Add. Annotation :—Apld. Re A Bankruptcy 


Notice, [1924] 2 Ch. 76. 

Effect of-—On transactions pending 
appeal from receiving order.] — Re WIGZELL, 
Ea p. Hart, No. 1898a, post. 





Part V.—Adjudication Order. 


1608. Add. Annotations :—Refd. Re Wilson, Ex p. 1657a. 


Salaman, The ‘Trustee v. Keith, Prowse 
(1925), 133 L. T. 814; Re Wait, {1927} 1 Ch. 
606. Mentd. Re Wigzell, Haz p. Hart, [1921 
2K. B. 835; Re London County Commerci 
Reinsurance Office, [1922] 2 Ch. 67; Scran- 
ton’s Trustee v. Pearse, [1922] 2 Ch. 87; Re 
Harrington Motor Co., Bz p. Chaplin, [1928] 
Ch. 105. 
1619. Add. Citation :—11 Cox, C. O. 360. 
1620. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 
1624. Add. Annotation :—Consd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 
1625. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 918. 
1627. Add. Annotation: —Mentd. Re Cooke, 
Winckley v. Winterton, (1922] 1 Ch. 292. 
1636. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Oh. 1007. 


1687. Add. Annotation :—Dbtd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


1688. After this case add ‘‘On duty to maintain 
wife.]|—See HUSBAND & WIFE, No. 595a.’’ 


1642. Add. Citation :—39 L. J. Bey. 46. 


1646. Add. Annotation :—Mentd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 


1647. Add. Annotation :—Refd. Holden v. South- 
wark Oorpn., [1921] 1 Ch. 550. 


1666. Add. Annotation :—Consd. Re Boulton, Ex p. 
Moncrieff v. Official Receiver (1926), 136 








——— -]—The partners of a firm, 
which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpcy. of the firm & the individual partners : 
—Held: (1) bkpts. had by the guarantee 
contracted a ‘‘ debt provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it” within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that his bkpcy. was 
*‘ caused by misfortune without any mis- 
conduct on his part,’’ the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ‘‘ mis- 
fortune without any misconduct’’ within 
sect. 26 (4), discussed. —- Re BOULTON 
BROTHERS & Co., [1927] 1 Ch. 79; aub nom. 
Re BOULTON BRoTHERS & Co., Hr p. Mon- 
CRIEFF v. OFFICIAL RECEIVER, 96 L. J. Ch. 
90; [1927] B. &0.R.1,0. A. 


ser vai Annotation :-~Refd. Re Debtors, [1927] 


1670. Citation :—For ‘26 L. J. Bey. 20” read 


L. T. 461. = 86 L. J; Bey. 29.’ 
PART IV. SECT. 6. —A receiving order directed not toissuo carry on business & incurred new debts. 
1554 i. In general—Debdtor consenting for seven days & not then to issue In 1922 one of the new creditors pre- 
to order.}—Where a petition. for a if titioner’s claim, eucing the sented a petition in the same ct. for 
Gchuor should not make aresttersed | SMaguime, (028) 1° L. 186; 61 Holdin the olronimstancss Bboy. 
ebtor sho not make an authorise ’ «iL. ; é ) Ces . 
ent, but should notify petition. O L. R. 6h: 3 0. B. R. 880.—CAN. (Scotland) Act, 1913 (o. 20), s. 16, aid 


ing creditor, or his solr., that he, the 
Fe LALONDE, HOLT ee ee Lae 
ALONDE ‘ ns i : 

65 O. L. R. 279; 4 d. B. R. 416.—CAN. di. 
st. On person eee peaee out 


not make incompetent a new award of 
on. a Sook v. M'DoOUGALL, 


sequestration. 
PART V. SECT. 1. [1928] 8. C. 86—SCOT. 


th ts the 
of an order for edjudication, is in the PART V. SECT. 2, SUB-SECT. 1. 


sv. On chattel morigage Gebdtor.j— 
ae Borsa of a chattel yy men 
y 


held himeelf out as a member thereof. 1598 ili, —— -——, uestration btor who is subsequently ad- 

an fam, CLoaK Co., (1925): 1 of the estates of a ebtos was pro- judicated bkpt must be determined 

¢ dae CAN. poumee in the sheriff rik of L. ie 1 Ae as at the time of such adjudication.— 
subsequently g- 


PART IV. SECT. 7. arged, but b 
80 


was UNDERS ERTA 
t. never obtained his Lrn., [1925] 8 D. L. R, 323; 


LLIERIES 
1995) 3 


ch 
1575 ii. —— To enable debtor to pay.) discharge. He, however, continued to W. W. R. 122; 50. B. R. 727,—OAN, 
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1679. Add. Armotation :—Mentd, 
Nash, [1924] A. O. 625. McDonald v. 


i731. Add.. Annotation :—Retd. Re Debtors, 
‘Gh io. ebtors, [1927] 


1785. Add. Annotation :—Retd. McDonald ». 

[1924] A. O. 626. onald v. Nash, 
1166. Add. Annotation :—Retd. Re Fora 

v, Forder, [1927] 2 Ch. 201. order, Forder 
1771. Add. Annotation :—Retd. Re F 

v. Forder, [1927] 2 Ch. 291. e Forder, Forder 


1775. Surplus assets after payment of com- 
position.|—Bkpt. made a composition with 
his creditors, which was approved, & the 
cash required to satisfy the composition 
having en deposited with the official 
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receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
—Held : although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, ie. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor.—FLOWER v. Lyme Reais CORPN., 
[1921] 1 K. B. 488; 90 L. J. K. B. 365; 124 
L. T. 463 ; 37 T. L. R. 145; 65 Sol. Jo. 133; 
(1920; B. & C. R. 188, C. A. 


1781. Add. Annotation :—-Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


Part VI. Official Receiver, Special Manager, and Interim 
Receiver. ~ ° | 


1808a. On grant of administration—Estate of un- 
discharged bankrupt—-Whether estate of 
trustee divested—After-acquired property.|— 
An order under 1914 Act, s. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order; but bkpt.’s estate, 


including any after-acquired property, re- 
mains vested in his trustee in bkpcy.—Re 
SAaRJEANT, [1923] 2 Ch. 302; 129 L. T.. 825 ; 
sub nom. Re SARJEANT, Ex p. OFFICIAL 
RECEIVER, 92 L. J. Ch. 626; [1923] B. & 
C. R. 63. 

1826. Add. Annotation: — Refd. Re A Debtcr, 
{1920} 1 K. B. 461. 

1858. Add. Annotations: —Refd. Everett v. 
Griffiths, [1920] 3 K. B. 163. Mentd. More v. 
Weaver, [1928] 2 K. B. 520. 


Part Vil—The Trustee and Committee of Inspection. 


1889. Add. Annotations :—Consd. Re Wigzell, Hx 
p. Hart, [1921] 2 K. B. 835; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ex p. Salaman, The Trustee v. 
Keith, Prowse (1925), 183 L. T. 814. Refd. 
Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67; Re Wait, [1927] 1 
Ch. 606. Mentd. Re Harrington Motor Co., 
Ex p. Chaplin, [1929] Ch. 105. 

1890, Add. Annotations .™- Consd. 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ha p. Salaman, The Trustee v. 
Keith, Prowse (1925), 183 L. T. 814. Refd. 


Scranton’s 


Re Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ;- 


Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67. 

1892. Add. Annotation :—Mentd. Lipton v. Bell, 
{1924] 1 K. B. 701. 

1898. Add. Citations :—-122 L. T. 86; [1918-19] 
B. & 0. R. 240. 
Add. Annotations :—Consd. Re Wigzell, Ha p. 
Hart, {1921} 2 K. B. 885; Scranton’s 


PART V. SECT. 3, SUB-SECT. 8. paotect the creditors’ interests.—Re 


- ‘p. 188) CS In filing p ANADIAN COAL 


etition— 
Re HABTIE, (1926) 


Suprity, He BR 
Stapites Be. Inc., (1924) 2 D. L. 
B. R. 577.—CAN. 


Trustee v. Pearse, [1922] 2 Ch. 87. Distd. 
Re Wilson, Ex p. Salaman, The Trustee v, 
Keith, Prowse (1925), 183 L. T. 814. Mentd. 
Re Harrington Motor Co., Ex p. Chaplin, 
[1928} Ch. 105. 


1898a. Duty not to take advantage of mistake 
of fact.j} -A receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 
he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith & received & paid those sums in 
the ordinary course of business without 


knowing that a receiving order had been 


crelitor—Undertaking not discharged on 
termination of appointment.}—Ke JAcK: 
BON pee 1D. L. R. 1189; 58 
O. I. R. 482.—CAN. 


~. -nlor prejudiced. |— 831; 40. : 
N. Z. L. R. bey ye — - ‘ a CANADIAN | Goat = = at — ‘ 
tz 9. Strap K oe : . 1. 
PART VI. SECT. 8. (192412 D. L. R. 831; 40.B. R577. ga eee of creditors To 
aw, When court will appoint.}— ~—CAN. enforce rights. }-—Ke Hunsn, Er 9, 
Petitioner must convince the ct. that ss. Order of appointment containing GoLpsTeuin, [1 23) 8D. L. R. 1013 4 
an interim receivor is necessary to wndertaking as to by petitioning §C. B. R. 84.-—OAN. 
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Cases 18938a—1901. 


made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee :—Held: (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, as. 18 (1), 37 (1), 38 (a), 
oe prope of his trustee in bkpcy.; (2) the 
b were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46; (3) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee.— 
Re WiGZELL, Ex p. Harr, [1921] 2 K. B. 
835 ; sub nom. Re WIGZELL, Ex p. TRUSTER, 
90 L. J. K. B. 897; {1921] B. & C. R. 42; 
sub nom. Re WI1GZELL, Ex p. TRUSTEE v. 
BARCLAYS BANK, Lrp., 125 L. T. 8613; sub 
nom. Re W1GZELL, HART v. BARCLAYS BANE, 
37 T. L. R. 526; 65 Sol. Jo. 493, C. A. 


ENGLISH AND Empire Digest SUPPLEMENT. 


the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 


Annotations :— As to (2) Distd. Re Wilson, Ex p. Salaman, 
The Trusrtce v. Keith, Prowse (1925), 133 L. T. 814. Ae 
to (3) Consd. Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
Rel ti Jondon County Commercial Reinsurance Office, 


contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 


1894a. Duty to recover statutory debt.]- 


In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
& these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
_ to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 128. Deft. took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon, 
Ex p. James, No. 60, ante :—Held: the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), s. 2, & the decision 
of the House of Lords in Sutters v. Briggs (see 
GAMING & WAGERING, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in Re Condon, Ex p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
im respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed.—ScCRANTON’S TRUSTEE v. PEARSE, 
[1922] 2 Ch. 87; 91 L. J. Ch. 579; 127 
L. T. 698; 38 T. L. R. 629; 66 Sol. Jo. 503 ; 


by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket. agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles :—Held: A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make resps. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory.—Re WILSON, Ez p. 
SALAMAN, [1926] Ch. 21; 95 L. J. Ch. 583 
ier ae 814; 70 Sol. Jo. 65; [1925] B. & 
C. R. 96. 


1895. Add. Annotations :—Consd. Re Wigzell, Zz p. 
Hart, [1921]2 K. B. 835; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87. Distd. Re Wilson, 


1894b. Duty to act equitably—Recovery of Ex p. Salaman, The Trustee v. Keith, Prowse 


money paid to bankrupt with approval of F826), 188 hat Ble: 

official receiver.}—On June 26, 1924, a 1896, Add. Annotations :—Consd. Re Stokes, Ea p. 
receiving order was made against W. on Mellish, [1919] 2 K. B. 256; Ae Thellusson, 
@ petition presented on May 25, 1924, in Ex p. Abdy, [1919] 2 K. B. 735. 


respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests & 1901. Add. Annotation :—Mentd. Christoforides 
. v. Terry, [1924] A. CO. 566. 


had in view at the date of the presentation of 
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[1922] B. & C. R. 52, C. A. 


Annotation :—Refd. Re Wilson, Ex p. Salaman, The Trustee 
v. Keith, Prowse (1925), 133 L. T. 814. 





2007. Add. Annotation :—Mentd. 


. Toronto City, 
2028a. 


1911 il. . LONDON 
BRIDGE Worgs, LTD. (Ont.), [1926] 4 
D. L. R. .1121.—CAN, 


k i. Not secured creditor who has 
not valucd’ security.J—Re LONDON 
BRIDGE Works, LTp. (Ont.), [1926] 
4 D. hL. Nn. 1121.—CAN, 


19431. Who may appeal against 
ecision on election—Custodian not 
being creditor.}—The custodian ap- 


er ee | ae 





pointed by the official receiver after an 
authorised assignment under Bkpcy. 
Act, if he is not a creditor of the 


assignor, is not entitled to appeal from 
the decision of the official receiver as 
chairman of the first meeting of 
creditors who, after passing on the 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a certain person elected as 
trustce.—Re McCousrry, [1924] 2 
D. L. R. 112%; [1924] 2 W. W. BR. 348; 
4 CO. B. R. 642.—CAN. 


PART VII. SECT. 2, SUB-SECT. 6. 


1959 ii. Conflict of interest & 
duty.J— Where a trust co was an 
authorised trustee in the bkpcy. of a 
limited co., & certain directors & 
shareholders of the latter, having large 
claims against debtors’ estate, were 
also shareholders of the trust co., one 
being also a director, it was considered 
undesirable that the trust co. should 
continue to act, & another trustce was 
appointed.—Rte SHAW (WALTER W.) 
Co., LTp., [1922] 3 W. W. R. 119; 
68 D. L. ht. 616.—CAN. 


PART VII. SECT. 4, SUB-SECT. 2. 


sb. To employ bankrupt at re- 
muneration—A pprobation of court.}— 
Held: the employment of bkpt. & the 
terms of his employment, including his 
remuneration, must have the appro- 
bation of the ct.; the subsequent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, s. 276.—He 
MACKAY, MOGUINNESS v. HOLLINGS- 
HEAD (1921 ), 55 I. L. T. 89.—IR. 


sc. To accept tenders.}—When the 
trustee is accepting tenders, he must 
have the written authority of the 
inspectors to do s0.——Re BRown TAXI 
Oo. & DetTROoIT RADIATOR Co. (1922), 
65 D. L. R. 136.—CAN. 
ad. Yo dispose of  wproperty.] — 
When the truatee is selling stock or 
transferring property he must have 
the written authority of the iuspectors 
do so.—Re BROWN TAX! Co. & 
DETROIT RADIATOR Co. (1922), 65 
D. L. R. 136.—CAN. 


1983 1. Payment— Power to make—To 
complete contract.}—Debtor agreed to 
purchase Boos on condition § that: 
should he fail to complete payment he 
should lose all the money paid. When 
all the payments had heen made save 
the last one debtor became bkpt. :-— 
Held: the trustee might pay the last 
instalment & retain the goods.—/te 
LEMIEUX & CoPpPING MOTOR DISTRI- 
BUTORIES (1922), 69 D. L. R. 105; 1 
Oo. B. R. 4 4.—-—OAN. 





[1920] A. C. 446. 


-]—Where a trustee in bkpcy: 
with the sanction of the committee of in- 
Spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of ‘‘ where the client 
& others are interested in a common fund,” 
7.e. bkpt.’s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel! on the written authority of 


Vol. 1V.—Bankruptoy. Cases 2007-—2101. 


Toronto Ry. 


PART VII. SECT. 5, SUB-SECT. 1.—A. 


i. Some creditors not notified.) 
—If the trustee discovers that he has 
failed to send to some of the creditors a 
notice intended to be sent to all, he 
should notify those who have been 
overlooked to file thelr proofs & should 
advise them of what has taken place ; 
it is not necessary to call a new mcet- 
ing.—Re CANADIAN CEREAL & FLOUR 
MILLA Co. (1922), 67 DL. R. 234: 51 
O. Ty R. 316 ° 2 C. B. Pace 158.—CAN. 


2001 i. To realise to best advantage— 
Acceptance of tenders.|—The trustee 
must be governed by the advice of the 
ingpectors by ordinary business 
judgment in delaying the acceptance 
of any tender for the purchase of 
debtor’s assets.—He CANADIAN CEREAL 
& FLOUR MILLS Co. (1922), 67 D. L. R 
234; 510.L. R. 316; 2C. B. R. 158. 


—CAN. 
PART VII. ger f SUB-SECT. 1.-— 


2008 iia. Accountant—Charge 
for clerk's time.Jj—Where an account- 
ant’s work is indispensable a trustce 
under Bkpcy. Act may be allowed to 
charge against the estate, as a disburre- 
ment subject to taxation, a feo for 
his partuer’s work as accountant pro- 
vided the trustee renounces any profit 
thereby accruing to him. But pay- 
ments made to the trustee’s firm for 
the work of its employees must be 
disallowed as  disbursementa. -— Re 
BRYANT, JSARD & Co., [1925] 4 D. L. R. 
a O.L. R. 471; 5C. B. R. 799. 


sf. Costs incurred before appoint- 
ment of wnspectors.}—Soirs.’ caste for 
services rendered prior to the apzLoint- 
went of inspectors are not taxable 
against the estate.—Re STONEBERG 
(1922), 69 D. L. R. 7283 [1922] 2 
W. W. R. 1328.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
B. (c). 


gi. .J—The taxation of a trustee 
in bkpcy.’s bill of fees & disbursements 
will be reopened when it appears 
lag facie that improper items have 

een included. Proof that the taxing 
master did not understand how far the 
inspectors had approved the accounts 
will establish such a primdé facie case.— 
Re J. STANLEY KRDLOCK, LTD., 
es 2D. L. R. 566; 5C. B. R. 662.— 











2031 1. Basis of taxation of solicitor’s 
charges—Amount of costs limited.}—Re 
MESSERVEYS, LTD., [1924] 1 D. L. R. 
1037: 40. B. R. 498.—CAN. 


PART VII. pa a SUB-SECT. 1.— 


2035 1. Order for payment—When 
anied—Proceeds of sale handed over 
debior.J}— Where debtor parts with 
property to a trustee who, in fraud of 
creditors, disposes of it & hands over 
the proceeds of the sale to debtor, such 
@ fraudulent trustee may be compelled 
to pay to the creditors the money 
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the trustee. ; 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.—Re Lavey, Ew p. COHEN & COHEN, 
[1921] 1K. B. 844; 90 L. J. K. B. 246; 124 
L. T. 572; [1920] B. & C. R. 171. 

2064. Add. Annotation :—Mentd. Christoforides v. 
Torry, ([1924] A. O. 566. 

2071. Add. Annotation :—Mentd. Christoforides v. 
Terry, [1924] A. C. 566. 

2101. Add. Annolation :—Mentd. Christoforides v. 
Terry, [1924] A. C. 566. 


But where the trustee has 


which he received a result of such 
sale.—CAMEROM, 0. MOSELEY, [1923] 
3D. L. IR. 267.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—H_, 


sk. Trustee giving secret information 
to purchaser of purt of estate-—Right to 
set aside sale.)—Re Davirs FOOTWEAR 
Co., UNDKRHILLIS, LTp. vt. BARBER 
ahs 53 0. L. R. 467; 4C. B. R. 


PART VII. SECT. 5, SUB-SECT. 2.—A. 


2125 iv a. ** Cash receints.’’] 
—The trustce is to be confined to five 
per cent. of the cash receipts in all 
circumstances, unless the inspectors in 
writing increase the amount & the ct. 
approves.—Re BRYANT IsaRp & Co., 
[1925] 4 D. L. R. 157; 57 O. L. R. 
471; 5C. B. R. 7993 varying [1925] 1 
D. L. R. 847; 5C. B. R. 393.—CAN. 

2125 iv b. Cee } 
So es [1925] 4D. L. R. 226. 


sl. Right to priority— Over Crown 
delts.|—The trustee is entitled to be 
paid his fees & expenses in priority 
to the Crown.—Re CANADIAN CARPET 
& COMFORTER MANUFACTURING Co., 
iz p. A.-G. FOR CANADA, [1924] 4 
D. L. R. 1307 ’ 5 Cc. B. R. 54.——-CAN. 

sm. Over cluima for tares.|-—-A 
trustee in bkpcy. is entitled to retain 
his fees & expenses out of the estate in 
oe to the Crown's claim for sales 

xes.— Re TORONTO METAL & WASTE 
Co. (1921), 67 D. L. R. 1113; 51 0.L. RR. 
287; 2C. B. R. 138.— CAN, 


sn. -}—The claim of the 
trustee in ter pact for his expenses is 
peer in priority to the taxss owing 
xy debtor to a municipality.—He 
ADAMS SHOE Co., Hr p. TOWN OF 
PENETANGUISHENE, [1923] 4 D. L. R. 


927.—CAN. 

sp. ——— .]1—The trustee in 
bkpcy.’s claim for his fees & expenses 
always precedes the Crown’s claim 
for taxer under War Revenue Tax Act. 
—Re Davis, (1924) 3 D. L. BR. 5563 4 
Cc. B. R. 698.—CAN. 


st. Over claims by landlord.}— 
If the landlord's claim arose anterior 
to that of the Crown’s claim for taxes, 
the trustee’s claim for his fees & 
expenses will count after the landlord’s 
656; 4C. B. R. 698.— CAN. 

Priority of debts generally, see cases 
in Part XII., yost. 


qi. Power of court to enforce pat- 

ment.}-——-The ct. will not dispose of a 

petition for an order for immediate pay- 

ment of the trustee’s costs.—MEN’S 

ATTIRE REGISTERED v. Hart (1922), 

Bane L R. 193; 2 C. B. R. 634.— 
@ 


PART VII. oa 5, 
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SUB-SECT. 2. wer 


aw. Duty to obtain indemnity— 
Value of estate uncertain. }-— Where there 
is any doubt as to the value of the 
estate an authorised trustee should. 


2168. Add. Annotation: 


— Mentd. 
oe & Carter & Golding, [1923] 2 K. B. 


Johnson v. 


2176. Add. Annotation :—Refd. 
worth, Partington, {1925] 1 


ENGLISH AND Emprre Digest SUPPLEMENT. 


8 ender v. Ash: 
R. B. 580. °— 


Part VIII.—Proof of Debts. 


2844. Add. Annotation :—Consd. Re Moss, 
Everitt (1923), 98 L. J. Ch. 98. 


2358. Citations :—Delete ‘1 L. J. Bey. 44.” 


2883. Add. Annotation :—Mentd. Steinberg v. 
Scala (Leeds), [1923] 2 Ch. ae? 


2385. Add. Citations :—affg. S. C. sub nom. 
MORGAN v. Harpy (1887), 18 “ B. D. 646, 
O. A.3; revag. (1886), 17 Q. B. D. 770. 
Add. Annotations :-—Refd. eae v. Lioyd’s 
Bank, [1920] 2 K. B. 822. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 813; Anstruther- 
Gough-Calthorpe V. McOscar, [1924] 1K. B. 


2411. Add. Annotation :—Mentd. Burrell v. Leven 


Eap. 


2455. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 


2459. Add. Annotation :—Mentd. Re Farrow’s 
Bank, {1921} 2 Ch. 164. 
2463. Add. Citations :—affgy. 8S. C. sub nom. 


MorRGAN v. Harpy (1887), 18 Q. B. D. 646, 
C. A.; revag. (1886), 17 Q. B. D. 770. 

Add. Annotations :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 822. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31; Anstruther- 
Gough-Calthorpe v. McOscar, [1924] 1K. B. 
716. 


2467. Add. Annotations :—Refd. Re Lister, Ee p. 
Bradford Overseers & Bradford pias pe , [1926] 
Ch. 149. Mentd. Victoria City v. Vancouver 


(1926), 42 T. L. R. 407. 


2415. Add. Citation :—1 Ves. & B. 112. 
2429. Add. Citation :—15 L. J. Bey. 9. 


before proceeding with ita adminis- 
tration, obtain aes indemnity from the 
creditors.— He Gump (1921), %o D. L. R. 
ead §10.L.R.118; 20. B.R. 56.— 


PART VII. SECT. 6, SUB-SECT. 1.—B. 


2159 i. Receiver handing over assets 
to trustee—Whether lien fe charges— 
Whether locus astandi impeach 
management of trustee. at td: (D) the 
interim receiver’s fees & expensea were 
@ firat. charge upon the Nagios & should 
be paid in priority to other fees & 
expenses, in the ce teelobincety thereof ; 
(2) no-one except the itors can 
attack the trustee apa the ground 
that be has misman 
Re Gump (1921), 69 D. lL. R. 
0. L. R. 118; 20. B. R. 56.—C 


2169 ff. ——.}-—-Before the 
making of the receiving order debtor 
co. made an arsignment to T., an 
authorised trustee, who had no know- 
ledge that a bkpoy. | etition had been 
filed before the ment :—Held : 
JT. having acted inneeentiy, ought to 
receive remuneration for his services, 
which most be treated as anexpenditure 
of the trustee, ranking abead of the claim 
of the Crown.—Re ORONT? MrraL & 
Waste Co. (1921), 67 D. L. R. 111; 
a L. R. 287; 2 C., B. R. 138,— 





PART VII. sacl * ey SUB-SECT. 1.— 
a 


sz. For good cause.}—If a 
in bkpoy. acts thro 
consent of the creditors, & iff his 
Spromtment as trustee is confirmed 

& general meeting of creditors, there 
asa be no grounds for ene him 

office. — LANGLOIS LEMIRE, 
Fee GARDNER (1922), 65 D. L. LR, 128.— 


trustee 
hout ‘with the 


PART VII. SECT. 9, SUB-SECT. 8. 


2285 {. Revocation of order release— 
To enable trustee ee intake 


tn ignon La DE pooped Pipmge 


TAON (losin 61 61 O. prepery, 


PART VII. SECT. 10. 
an. Power-—-To override sins eal 
} ions }—-Where 


instruct to trustee. at 
creditora’ first meet ong Ml instruct 
the trustee to give priority to certain 


Island (Bp.), [1921] 2 A. O. 384; Wise v. 


Lansdell, [1921] 1 Ch. 420 


2491. Add. Annotation :—Mentd. Re Debtor (1928), 


claims :—~—Semble: it is not competent. 
for the inspectors to i 8 pec such 
ereeone, —Re OLYMPIa C daha 
LTp., mae BEDALI, [1927] 1 5S R. 
907 ; fi 7)1 W. W. R. Pst Oe gAN 


sh, Hzercise ye posers Me act 

persona uly. Re Brow WN Taxi — & 

ETROIT RADIATOR CO. 20). 65 
L. R. 136.—CAN. 

2298 i, To consent to appointment 
of solicitor—No aceb yard bs form a 
—Must be ries c.}—Re 
IsaRD & Co. (Ont.), +1996] 4 De i a 
ed 71C, B. R. 594; Sa dala 45) 

D.L. R. 34; 7C.B. R. PAN 


PART VIII. SECT. 4, SUB-SECT. 1. 

2385 ti. ———- Bankruptcy Act, a. 44.] 
—The above sect. does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against his estate 
because of an obligation to a beled che 

erson.—Re ExcrelraiokR ELEcT 

eae MACHINERY, LTD., 11923) 

L. R. Re aa Pall 62 0. L. i 

206: 2. B. R. 599.—CAN 


a0. Debt ae 
hibited from d 





‘rom association 

ing on credit padi 
—Hed: not provable.—Re KELVING- 
TON GRAIN GROWERS’ CO-OPERATIVE 
peeecN {1924] 1 DL. R. 249.— 


PART VIIL. SECT. 4, SUB-SECT. 3.—B. 


2427 i. Bankruptcy of purchaser— 
Part delivery before havierente picy—Can- 
cellation of contract. The inraolvent 
co. agreed to buy sugar, to be delivered 
in fixed monthly instalments. After 
certain deliveries had been made the 
sugar co. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
jivoriea.” was settled. e insolvent 
oo. made no demand for deiveries & 
the sugar co. made no tender :—Held : 
the sugar co. could not Hp permitted to 
lie by unti] the wh riod of the 
contract was up -& nea claim dam 
for the failure to call for delivery du 
pel ee ae Bete spon 8. ar ed 
(say ve D. L. R. 644; “81 ry L. R. 
oO. B. R. 43 —OAN, 


2428 1. -——_Resale 


by vendor-—~Proof 
for loss on resale.}—Held : the vendors 


could prove for such damages as they 
would have been entitled to recover 
against the insolvent for the’? breach of 


Oo. 
_D. L. R. 971; s 
OAN. 


72 Sol. Jo. 860. 


ite vas ac eae —Re HACHBORN (1922) 
Ey 227: $1.0. L. R. 813s g 


2438 1. Payment in foretgn 
currency.}——Held : the vender entitled 
to prove for an amount val dora 
in value to the amount payable i 
at ele currency .~—Re aari (1922), 52 
O. L. R. 466; 3C. B. 462.—CAN. 

2438 ii. —— Goods por A cilia 
fil for required por: .J— Held: the 
value of the goodr snow be estimated, 
the damages incurred by the purchaser 
deducted, & che balance proved for.— 
Re SCOTLAND OOLLEN MILIS Co., 
{192312 D. L. Rn. 274; 830. B. R. 636. 
eae 


Sale & pronase in bulk.}—Claim 
of roarehaecr to bk on eetate of ven- 
dor neler —Re ee er 5 1 
DL. R. 1 58 N 


° 


C. B. BR. 411. CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.—C. 


2448 iv. —— For full amount 
of rent due—Notwithstanding agreement 
for reduction of rent in ponstienusin of 
rb het serra all romise not carried 
out. |—— Re peer LTD. (N. §8.), 
(1926) 2 D. L. R. 685; 70. B. RR. 485. 











PART VIII. SECT. 4, 8UB-SECT. 3.— 
Pager ff wif pk vhs Bt 
oO e. € 
Dd. L. R. 637 10. Ll. 


ni Galane ° 
1o31), “6 
D. § @ it’s 
oO. B. R. 38-CAN. 
PART VIIL SECT. + 5 SUB-SECT. 8.— 


2526 i, ——.}J—Re ANDREW MOTHER- 
WELL erare, (10881 1 iD. LR. O86: 
affd. 25 e 359 s eo 
li, —-~—-.}—Held: the surety could 
not rank on the estate before the 
creditor had been id in full.—Re 
So un NG cre gn ryt 4 
OF 
8 W. W. R. 1 iti. — 


2545 ii, ——-~.}—-The cont ent 
Mability of a surety who has not 
called an to pa ie a debt orovacie on en 
the Dkpoy. of the principal debtor.— 
Re FROMENT, Peppers LUMBER Co. a. 


Aremeriyab) 3 3 DL. L. i. 377 s (1025) 3 
wW. RR. ii; 5 0. B. R. 765.—CAN, 


2591, Add. Annotation :—Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

2597. Add. Citation :—15 L. J. Boy. 9. 

2639. Add. Annotations: —Mentd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91; Reckitt v. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. 


2889. Add. Annotation :—Mentd. Omnium Insce. 
nae v. United London & Scottish Insce. 
(1920), 36 T. L. R. 886. 

2770. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 


2771. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon,: [1928] P. 1138. 


2806. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 


2812. Add. Annotations :-—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. Mentd. Re Naters, 
Ainger v. Naters (1919), 122 L. T. 154. 


2815. Add. Annotation: —Refd. Campbell  v. 
Campbell, [1922] P. 187. 


2875. Add. Annotation :—Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 


2901. Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, (1924] 
A. ©. 1; Re Wait, {1927} 1 Ch. 606. 


2802. Add. Annotations :—Refd. Re Dent, Ex p. 
Trustee, [1923] 1 Ch. 113; Performing Right 
ar . London Theatre of Varieties, [1924] 


2902a. -]—By marriage articles in 1914, 
made between husband & wife & three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate; & that in 
the meantime until the execution of the 
settlement the persons in whom _ such 
property should be ‘vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residvary estate. On 
June 18, 1919, the trustees of the articles 

ave notice to the will trustees of the execu- 
ion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 








2545 iv. .—A surety who has 
not paid or been excused becomes on 
the insolvency of the principal debtor 
@ conditional creditor, & may as such 
prove his claim’ against the tnsolvent 
estate.— Rossouw, ETC. v. HODGSON, 
{1925} App. D. — ae 
se. Creditor agr 

to another pasha, ea 





tribution.}—A 
pay off 


affd. (1025) 1 D. L. R. 999; 5C. B. R. 
414.—OCAN. 


PART VIII. SECT. 4, SUB-SECT. 5.— 
‘ Vv. 
2560 i. Co-surety’e liability to con- 
1 surety can prove in the 
Ler ae of a co-surety for contribution 
altho 


h the ve 
paid the creditor anything.—He 


tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 5; 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & the transter of the property 
purported to be made thereunder were void 
as against him :—Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property as the persons 
to whom the property ~. ntracted to be 
assigned & the trusts “Upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (8); (8) the 
assignment contained in the scttlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy.—He DENT, Ea p. 
TRUSTEE, [1923] 1 Ch. 113; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 32; [1922] B. & C. R. 137. 


2955. Add. Annotation :-—Distd. Re Pitchford, 
[1924] 2 Ch. 260. 


2978a. Proof by plaintiff against bankrupt defen- 
dant—Stay of action after bankruptcy—Proof 
in bankruptcy for amount claimed in action.] 
—On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 17s. Od. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. $1, 1923, the official receiver rejected | 
that proof. Pltf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17s. 9d., should be ada- 
mitted subject to taxation. On the appeal 
of the official receiver :—Held: (1) as plté. 
had obtained no judgment dealing either with 


PART VIII. SECT. 4, SUB-SECT. 3.—L. 


29031 Continuing contracts generally 
—-Debtor failing to complete.) --Held : 
the creditors were entitled to be 
the damages sustained in respect of 
the es a ortions of the contract. 
—Re MoKay (1922), 62 O. L. R. 466; 
8 C. B. R, 463.—CAN. 


debt Agreement ving surety has no 

not feted out.J—Held: the Creditor A FRo- * 2905 i. reais lg NopEN, HALLETT 

was entitled to rank asa creditor for MENT, ALBERTA LUMBER Co. . & JOHNSTON, Ex p. JOHNSTON (Ont.), 

the anou poe he had Mi ig ag ronnie Pie eee ay oy Acne ee }3D.L.R.700; 80. B. R. 295.— 
ay off.—Re BENSON-JOHN . . L. : ‘: 

fia} 4D. L. 6752 5C. B. R106: W.W.R. 415; 6 0. B. R. 105.—OAN, 


203 


2983. Add. Annotations :-—Refd. Re 


8049. Add. Annotation :—Refd. 


PART VIII. SECT. 4, SUB-SECT. 7. 
af. Costs of solicitors retained to 
oppose granting of receiving order.}— 
eld : 


his claim ir the action or the costs thereof, 


but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action; (2) (ASTBURY, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable.—Re PrrcH- 
FORD, [1924] 2 Ch. 260; sub nom. Re Prrcu- 
FORD, Ex p. OFFICIAL RECEIVER, 93 L. J. Ch. 
541; [1924] B. & O. R. 1183. sub nom. Re 
PITCHFORD, Ex p. OFFICIAL RECEIVER tx 
Hatz, 131 L. T. 669, D. C. 
Pitchford, 


[1924] 2 Ch. 260. Mentd. London Steamship 
& Trading Corpn. v. Russian Volunteer Fleet 
(1926), 1385 L. T. 607. 


2989. Add. Annotation :—Consd. Re Pitchford, 


[1924] 2 Ch. 260. 


2991. Add. Annotation :—As to (1) Refd. Abraham 


v. Buckley, [1924] 1 K. B. 903. 


2993. Add Annotation: —Consd. Re Pitchford, 


(1924] 2 Ch. 260. 


3001. Add. Citation :—sub nom. R. v. SUSSEX JJ., 


14 J.P. Jo. 224. 


38038. Add. Annotation :—Consd. Re A Debtor, 


{1827] 2 Ch. 367. 

Re L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 


abil pare: oomees :—Refd. Re Debtor, [1928] 
. 199. 
3052a. ——- -——— Parties represented by inde- 


pendent counsel.|—Althongh the ct. has 
power to go behind a judgment or com- 


the solrs. wore entitled to rank tion. 


8137. Add. Annolation :-—Mentd. 


3152a. 


tion.}—(1) The declarant need not 
expressly describe himself as one of the 
classes authorised to make the declara- 


Cases 2978a—3152a. ENGLISH AND Empire Diekst SupPLEMENT. 


promise, in order to ascertain whether 
petition founded thereon has been proper, 
presented, it will not do so where the partie 
were represented by independent counsel aj 
the time of such judgment or compromisc, 
unless there is evidence that counsel acted 

improperly or without full knowledge of the 
facts.—Re DEBTOR (No. 27 oF 1927), Ea p. 
DEBTOR v. PETITIONING OREDITOR (1928), 
97 L. J. Ch. 167; [1928] B. & O. R. 34, D. ©. 


3054. Add. Annotation :—Refd. Re A Debtor, 


[1927] 2 Ch. 367. 


3105a. Creditor money-lender—Contract harsh & 


unconscionable.|—A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone.—Re ARMSTRONG, 
Ex p. LIPTON (1926), 95 L. J. Ch. 184; [1926] 
B. &.0. R. 21. 


3134. Add. Citations :—sub nom. Re Byrnom, Ex p. 


ECKERSLEY, 22 L. J. Bey. 27; 17 Jur. 198. 


Re Jubilee 
Cotton Mills, [1922] 1 Ch. 100. 


a ae mene :—Refd. Re Debtors, [1927] 








——.|—-The effect of Bkpcy. 
Rules, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period.—e 
BARLEY, [1923] 1 Ch. 1773; sub nom. Ite 
BARLEY, Ex p. HARRISON, 92 L. J. Ch. 419; 
[1922] B. & C. R. 258. 


power to inquire into the conrideration 
for the judgment debt.—He ALLAN 
GRAIN GROWERS’ Co-OPrERATIVE 
Assoon., Hx p. ROBINSON, LITTLE & 
Co. (1922), 65 D. L. « 847; 15 
Sask. L. It. 295; [1922] 2 W. W. R. 


upon the estate of debtor for the 2) Where the declaration does not 
amount of their costs so incurred.— State that the deponent has knowledge 
Re 'TUNNELL, LTp., [1924] 4 D. L. R. of the facts deposed to it is objection- 
862; 560.L.R.110; 5C.B.R.73.— able & should be_ rejected.—He 
CAN. ° McCousrey, Re STRATTON & GREEN- 

‘SHIELDS, LTD., [1924] 4 D. L. R. 1227 ; 


PART VIII. SECT. 6, SUB-SECT. 1. 

3018 v. Name & description of 
ceciarant., |-—It is sufficient if the initials 
of the christian names & the full 
surname be given, & words setting 
forth the occupation or station in life 
of the declarant.-—Re McCousBrey, He 
STRATTON & GREENSHAIELDS, LTD., 
(1924) 4 D. L. R. 1227; [1924] 3 
WwW. W AN 


e e 5 ° ® 





3018 vi. ——- Omission of “‘ make oath 
& say "—Effect of substitution of words 
having same meaning.]— The de- 
claration should not be rejected for 
such variance.—He McCousrey, Re 
“STRATTON &  GREENSHIKLDS, TD.» 
eet 4D. L. R. 1227; [1924] 8 

ry e R, 587.—-CAN. 

3018 vii. Statement of account— 
Sufficiency of statement.}—The state- 
ment of account in primd facie onODory 
referred to in a declaration o y when 
it is “‘ annexed & marked ‘ A.’ ”’ 
however, the statement is a proper one 
& ig annexed to the declaration, though 
not so marked, & from an examination 
thereof in conjunction with the 
declaration or from other circum- 
stances, it may reasonably be con- 
cluded that the statement is that 
referred to, it may be admitted.—Re 
McCousBrery, Re STRATTON & GREEN- 
SHIELDS, LTD., [1924] 4 D. L. R. 1227 ; 
{1924} 3 W. W. R. 587.—CAN. 


3020 i. Proof on behalf of corpora 





[1924] 3 W. W. R. 587.—CAN. 

a. Interlineations &  erasures.J-— 
Although the declaration contains 
interlineations & erasures not duly 
initialed, it may be received, in the 
discretion of the official receiver, 
chairman, or trustee, if he is satisfied 
that the change was made before the 
declaration was sworn.—Re McCovu- 
BREY, f?e STRATTON & GREENSHIELDS, 
Lrp., [1924] 4 D. L. Tk. 12273; [1924] 
3 W. W. R. 587.—CAN. 

8024 ij. -}+-It is sufficient if 
made beforo a person authorised to 
take affidavits under Canada Kvidence 
Act, R. §. C., 1906 (c. 145), s. 36.—Re 
McCouBREY, Fe STRATTON & GREEN- 
SHIELDS, LTp., [1924] 4 D. L. R. 1227; 
[1924] 3 Ww. W. R. 587.—CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 
sk. Necessity for filing claim. }-— 
Neither the ct. nor the trustee will 
consider a creditor’s claim against 
bkpt.’s estate until it has been filed.— 
Re OONTINENTAL PUBLISHING Co. 
Kr p. Davis & Sirmmona, [1924] { 
D. L. R. 339 bs 4 C. B. R. 343.—CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 


8085 iv a —— ——_ ——.}—He 
UNION, INDIAN SuGaR Mriis Co.,, 
Lip. v. BRiJ LAL, JAGANNATH (1927), 
I. L. R. 49 All. 728.—IND. 


8035 vi. ——— ———.}-The judge has 





142,.—CAN. 


3057 i. Except in regard to 
assessed taxes.J-—Judgment was __ re- 
covered by the A.-G. of the Irish Free 
State against R. for excess profits 
duty in respect of the four accounting 
periods onding Dec. 31, 1917, 1918, 
1919, 1920. ‘The assessments were 
made by the revenue officials of the 
Irish Free State subsequent to Mar. 31, 
1923. On the petition of the A.-G., 
Rk. was adjudged bkpt.:—Held: the 
y0sition behind the judgment could 

examined to determine the question 
whether the A.-G. was a competent 
petitioning creditor in respect of the 
amount of the duties.—He READE, 
{[1927] I. Rh. 31.— IR. 


PART VIII. SECT. 8, SUB-SECT. 5. 

$147 ii. T'o direct issue. |— 
Held: the bkpcy. judge had power 
to direct an issue to be tried.—INTER- 
PROVINCIAL FLOUR MILLS, LTD. 1. 
WESTERN TRrusT Co., {1923] 2 D. L. It. 
361; 16 Sask. L. R. 401; (1923) 1 
W. W. R. 1068.—CAN. 

8157 i, —— Hvidence.|—The autho- 
rised trustee, or claimant, may use as 
evidence the whvule or any part of 
examinations of directorn of debtor 
corpn. taken under Bkpcy. Act, 8. 56.— 
Re CHRISTIE GRANT, LTD., [1021] 8 
Ww. W ; 1C. B. R. 489.—CAN, 

3157 i. S. P. Re DUMFERMLINE 
TRADING Co., Ez a RELIABLE TRAD- 
ING Oo. (2082), 6D. L. R. 813; 
1922] 2 W. W. R. 1274.—-CAN. 











3167. Add. Annotation :—Mentd. 


$200. Add. Annotation :—Apld. 


(1924) 3 Ch. 260. ne, Eetobtord, 


‘—-Consd. Re Searle, Hoare, 


3173a. Debt arising out of harsh & unconscionable 


contract—Creditor mone 


! -lender.|— . 
STRONG, Ee p. Lipton, i oe 


No. 3105a, ante. 


: Re # 
Colonial Insce. (1928), 44 'T. L. BR. 718. = 


8210. Add. Annotation :—Consd. Re Searle, Hoare, 


[1924] 2 Ch. 325. 


3210a. ———.]|—Where, after the admission by the 


trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced:—Held: in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 


Vol. IV.—Bankrupicy. Cases 3167—3360. 


overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcy. Nor does the 
judgment of Jessen, M.R., in Re Tait, Ex p. 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple.—Re SRaRLE, HoaRE & Co., [1924] 2 Ch. 
325; 68 Sol. Jo. 755; sub nom. Re SRARLE, 
Hoare & Co., Ex p. Truster, 93 L. J. Ch. 
571; 132 L. T. 21; [1924] B. & ©. R. 114. 
3214. Add. Annotation :—Mentd. Re Maxson, 
Ex p. Trustee, [1919] 2 K. B. 330. 
8222. Add. Citation :—[1918-19] B. & CO. R. 276. 


8224. Add. Annotation :—Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K.B. 4. 


3264a. —— Dividend received.|—Applts. 
sold a quantity of rice $2 a purchaser. The 
purchase-money was not paid, & the vendors 
brought an action claiming the return of the 
goods on the ground that they had been 
obtained by the frand of the purchaser. The 
purchascr became bkpt., & resps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend:—Held: they had 
elected to affirm the contract of sale, & the 
action could not be maintained.—KiINn TYE 
Loong v. SETH (1920), 89 L. J. P.C.113; 123 
L. T. 639; [1920] B. & O. R. 89, P. O. 

$267. Add. Annotations :—Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213; The Goulandris, 
[1927] P. 182. 





Part 1X.—Secured Creditors. 


3384. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


PART VIII. SECT. 10. 


$218 fi. .}—Tho 
creditor was allowed to amend his 
claim & set out the security which he 
held.—-STERLING CLOTHING Co. v. 
MEN’S ATTIRE REGISTERED (1922), 
Oaie L. R. 358 ; 2 C. B. QR. 535.— 











8218 ill, ——— Proof made on footing 
of holding security—Security invalid.] 
—Claimant was allowed to amend his 
claim.—Re DUMFERMLINE TRADING 
Co., Ez & RELIABLE TRADING Co. 
1922), 66 D. L. R. 813; (1922) 2 

e W. R. 1274.—CAN. 


PART VIII. SECT. 12. 

sl. Claim rejected in part—Right-o 
creditor to appeul.j—A creditor receive 
a notice from the trustee disallowing 

art of hia claim & a Sie cheque 
for the balance. The creditor clearly 
showed that he had no intention of 
accepting the cheque in full accord & 
satisfaction of his claim, but he cashed 
the cheque :—Held: the creditor was 
not thereby debarred from appealing 
from the disallowance by the trustee.— 
Re COHEN & SWRIGMAN, Hr & GELMAN, 
[1925) 4 D. L. R. 359.—CAN, 

am. Claim of Crown rejected—Position 
of Crown.}—-Re WARDFOLD MANv- 
¥ACTURING Co., [1926) 3 D. L. R. 333; 
59 QO. L. R. 195.—CAN. 


PART IX. SECT. 1. 


3832 iv. —— et isp from decision 
of referee—~F orbidding creditor to enfor 


security.J-—Ze CANADIAN WESTERN 
STEEL CORPN. (1922), 69 D. L. R. 689 ; 
2 Cc. B. Qh. 494.—-CAN 

bi. To advise az to validity of Wen. }— 
A judge of the Ct. of K. B. has juris- 
diction to advise an assignee for tho 
benefit of creditors on whether certain 
creditors have a mechanics’ lien on the 
assets of the estate.—He BECK, (1921) 
3 W. W. R. 150.—CAN. 


PART IX. SECT. 2. 

an. Assignment of unpaid purchase- 
money under farm sale agreement 
secure balance of purchase price of other 
prove y: }—Held: pltf. was a secured 
creditor.— ANDERSON v. SERGE, [1924] 
2D. L. R. 10183; [1924] 1 W. W. R. 
1260; 18 Sask. L. I. 255.—CAN. 

so. Lease of property on  crop- 
payment plan.|--Lessor held _a secured 
creditor in respect of rent.—Re TURNER 
Seay 65 D. L. R. 130; 15 Sask. L. R. 
81; [1922}.2 W. W. R. 414.—CAN. ~ 


spn. ———~.]—- Held: the lessor to 
the extent of his sbare of the crop 
reserved as ront was protected against 
the creditors of the lessee, notwith- 
etanding a provilie in the lease 
whereby the lessee’s share of the crop 
was to be Sppuve in payment of debts 
owing by the lessee to the lessor outside 
of the lease.—Re Drury & DEMRY, 
TRUSTEE v. HALLAND, [1924] 4 D. L. R. 
1275; [1924] 3 W. W. R. 708.—CAN. 
sq. Purchase of property by third 
party—Agreement to transfer on repay- 
ment.J—Held : the purchaser was a 
secured creditor—Re BOURGEOIS, 
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e 


3360. Add. Annotation :—Refd. Re Buch, [1927] 
W.N. 299. 


[1923] 2 W. W. R. 204; 3 C. B. R. 
841.—CAN. 


st. Judgment recovered before assiqn- 
ment—After passing of Bankruptcy Act, 
1919.]—JIcld: the assignment took pre- 
cedence over the judgment.—PARKER- 
EAKINS Co. v. ROYAL BANK OF CANADA 

8v. Re AYLWARD, Hx Pe 
McMiutan (P. KE. I.), (1927) 4 D. L. BR. 
305 : 8 Cc, B. R. 352.—CAN. 

8347 ii. Seizure o 
notes—Acquired wit { 
solvency—By holder of unregistered bill 
of sale.j}—Re MUSTARD, [1923] 2 
D. L. R. 922; 4C. B. R. 140; affd. 
24 O, W. N. 513.—CAN. 

t (p. 358) i. ——.]}--The term 
“secured creditor”? in Bkpcy. Act, 
s. 9, includes a creditor who has 
obtained a charging. order 
fund in ct.—Re APLAN, CLEAN 

NEWTON 


(J. J. H.) ESTATE Co. v. 

(Man.), [19261 3 W. W. R. 593.—CAN. 
t (p. 358) fi. S. P. BorrToLuzzi v. 

KAPLAN (Man.), [1927] 1 D. L. R. 183. 

—CAN. 


sw. Distress.}—When a landlord dis- 
trains he becomes a secured creditor 
under Bkpcy. Act, but, in Alberta, his 
rights & ‘priorities are not governed by 
that Act, but are subject to Landlord's 
Rights (Bkpcey.) Act, Alta., 1924 (c. 12) 
s. 3.—Re Hamitron & OAKES, [| 1925] 
2D. L. R514; ree W. W. R 
172; 5 C. B. R. 465.—CAN. 

8360 i. Appointment of receiver.}— 
An order appointing a receiver :— 





goods under lien 
knowledge of in- 


inst o 


9368-8419. Encuisn anp Ememz Dianst SUPPLEMENT. 


8868, Add. Annotation :—Mentd. Giles v. Kruyer, 


£1921) 3 K. B. 23. 


3865. Add. Annotation :—Mentd. Re Ohiandetti, 
Ee p. Trustee (1921), 91 L. J. K. B. 70. | 


8865a. — -Jj—Re Burs, Fe p. TRUSTER (1927), 
64 L. Jo. 476; 164 L. T. Jo. 408. 

3375a. Deposit of securities——To secure joint debt 
of firm—Debts due under separate personal 
guarantees of partners.|—— The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor’s estate, he must give up or 
value any security which if not retained 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 


is for a different debt. 


Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the adininistration 


Held: notto beach »& ajudgment 
creditor of bkpt. not by virtue of the 
order a secured creditor.—Re PErTER- 
SON, He HOLLOWAY, [1925] 4 D. L. R. 
1042 ; [1925] 3 W. W. R. 708,.—CAN. 


ax. Judgment for tolls for water 
pt ie by municipalily.J—Held: the 
city of K. was, by virtue of the charge 
given it by ater Act, B.C., 1914, 
8. 151, @ secured creditor.—Re KaAm- 
Loops CoprerR Co., Hz p. Kas oops 
(1925) 3D. L. R. 896; [1925] 2 
. W. R. 733; 35 B.C. R. 243.—CAN 
e(p. 360)i. —— Jotnt & several 
note.J-——Held : the holder of the notes 
was not a secured creditor.—HODGE v. 
McLEAN & UNION BANK OF CANADA, 
{1919} 3 W. W. R. 1108; 50 DL. Rh. 
t (p. 362) i. Lien upon mining lands 
or wages. |— Held : mants were not 
secured creditors.—He REEVE DobIE 
Minrs, WaGk-KaRNERS CLAIM (1921), 
64 D. L. R. 534; 500. L. R. 499; 1 
Cc. B. R. 540.—OAN. 
ay. Wife taking security for money 
advanced to husband for business pur- 
poses.}—-Haw v. Haw’s OFFICIAL 
ASSIGNEE, [1927] N. Z L. R. 366.— 
PAR? IX. SECT. 3, 
hi. -}~An assignment under 
Bkpcy. Act does not interfere with or 
lessen the rights of a secured creditor 
to enforce or retain his sccurity.— 
WuiTrn_ & Co. v. Tas Ionia (1922), 69 
D. L. R. 943 20 Exch. O. R. 327.— 


h ii. --—In bkpcy. the rule of 
equality is absolute except where 
Bkpcy. Act itself gives priority to 
some debts over others.—Re Onzy, 
{1924] 1 D. L. R. 250: 53.0. L. BR. 
323; 3C. B. R. 737.—CAN. 

h iii. ——-.}—-The rights of secured 
creditors remain unimpaired in the 
event of a receiving order or authorised 
eoigument being made, & any pro- 

ngs taken to constitute a creditor 
a& secured creditor or to on his 
security shall not, if legal, be inter- 
fered with or vacated.—Re HamizTon 
& OaKES, eee, 2D. L.R. 14; [1995] 
eS WwW. 1 3; ) C. B. R. 65.—— 











8883 xxl. ——- Mortgage on vessel— 

Right to enforce security in admiralty 

court.)—-Heid;: an assignment under 

pg fires oe ce prevent or Bolder 
: vessel enfo 

his security before the Exch, Ot. in 


Ez 


Admlty.—WHITE & Co., Lrp, v. THE 
Ionra, [1921] 20 Exch. C. R. 327; 
1 Cc. B. R 415.—CAN. 


83383 xxii. Security not reatising 
sufficient to satisfy debt-—Right to prove 
ior balance. )}—If a creditor fails to file 

is claim in accordance with Bkpcy. 
Act, 8, 46, he cannot proceed against 
the insolvent, after a composition has 
been confirmed, for payment of the 
composition dividend on the unrealized 
ortion of his secured dobt.——-DALEY & 
{ORIN v. FOGEL (1922), 68 D. L. R. 
77 2.—CAN. 


3386 iv. .]— Held: a vendor 
secured by a lien note might seize the 
oods & obtain an order for sale, though 
© had not proved in the bkpcy.—Re 
EMPIRE TRACTION Co., Ltp., {1920] 
3 Ww. WwW. R. 515.—CAN. 

83886 v. ———.}—A secured creditor 
may proceed to realise his security inde- 
pendently of any bkpcy. or winding-up 
proceedings.—He CANADIAN WESTERN 
STHEL CoRPN. (1922), 69 D. L. R. 689; 
2 Cc. B. R. 494.—CAN. " 

sz. Iitght to sue under Fraudulent 
Preferences Act, R. S. 8., 1920 (c. 294).] 
—If the peony of a secured creditor 
is sufficient to satisfy his claim in full 
he cannot bring action under the above 
Act.—BAaRRETI v. BARON, won 1 
D. L. R. 4743 {32251 1 W. W. R. 87; 
ca L. R. 207; 6 C. B. R. 448.— 

aa. Settlement of claim by trustee & 
secured credttor.j-—— Held: creditor 
estopped from setting up & erence 
in respect of part of his claim, unless 
the settlement contains an express 
stipulation to the ait fees 1g AR- 
TIN MILK PRopvucts, [192 N iD. L. R. 
633; 50. B. R. 281.—CAN. 

sh. Sufficiency of security—-Presump- 
tion.}—In the absence of evidence 
the contrary, it is presumed that the 
security of anecured creditor Is sufficient 
to ise his claim —-ANDERSON 1. 
SmRex, [192411 W. W. R. 1260; [1924] 
pau L. r) 1018; 18 Sask. L. R. 255 ~~ 








PART IX. SECT. 4, SUB-SECT. 2. 


charge on the property of a 
is outside Bk v. AG, a. 46 (3), 
creditor is no ed upon to value the 
security.~—He COUGHLIN & Co.; Ex Pp. 


GUARANTEB Co. OF NORTH AMERICA, 
1923) 3 W. W. R. 1177; 4D. R. 
71.—0OAN. ; 


of the joint & separate estates of the debtors 


the rules prevailing in 
followed :—Held : 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
were not ‘secured creditors ”’ 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of 
ment against the estates of the two partners 
without giving credit for the value of those 
securities.—Re DUTTON, 
p. Manougster & Livmrpoo. DISTRICT 
BANKING O0., [1924] 2 Ch. 199; 98 L. J. Ch. 
547; 181 L. T. 622; 68 Sol. Jo. 5386; (1024) 
B. & CO. R. 129, 0. A. 


3378. Add. Annotation :—Moentd. Re Gunsbourg, 
{1920} 2 K. B. 426. 


8883. Add. Annotation :—Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 


3388a. ———.]—Re Durron, Massny & Oo., Ex p. 
MANCHESTER & LIVERPOOL DISTRICT BANK- 
ING Co., No. 337ia, ante. 

8412. Add. Annotations :—Consd. Re A Debtor, 
[1922] 2 K. B. 109. 


bkpcy. should be 
akers 


as the ba did not 


within the 
assign~- 


Masspy & Co., 


so. Hffect of—On_ creditor’s rights 
against sureties, }—~Where a creditor on 
filing a claim against bkpt. values his 
security, & such valuation is accepted, 
he ia not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from Habflity therefor.— 
KUPROSKI ¥. ROYAL BANK OF CANADA, 
[1926] 3 D. L. R. 801; [1926] 8,C. R. 
632; C. B. R. 499.—-CAN., 


PART IX. SECT. 4, SUB-SECT. 3. 


e i. ———, ]J—Where a trustee 
took possession of goods upon which 
liens were held by virtue of an oral 
election to redeom at a valuation :-— 
Held: he could not contend that it 
was invalid because not in writing.— 
Re GUARANTEED BATTERIES, LTD., 
1923) 3D. L. R. 743; 630. L. R. 45; 

©. B. R. 695.-—CAN, 


PART IX. SECT. 4, SUB-SECT. 4.—B. 


sd. Necessity for.J-—-Under Bkpcy 
Act, 8. 6, no leave is necessary for a 
secured creditor to proceed to realiso 
on his security.—ImMpPERiAL LUMBER 
Co. vw. JOHNSON, [1023] 1 D. L. R. 
1125° 1 W. W. R. 920; 8 O. B. R. 
707.—CAN. 


~ 





PART IX. SECT. 4, SUB-SECT. 5.—-D, 
8600 v. --—— -—A bank held 
liens upon bkpt. co.’s personal pro erty 
which it valued in pursuance of Bkpey. 
Act. The goods were sold for a ater 
sum than the valuation :——Held: the 
bank was entitled to pepe all moneys 
realised from the sale of the goods under 
lien, subject only to a claim for 
& the charges of local agenta.— 
Fe GUARANTEED BATTERIES, LTD., 
eee 3D. L. RK. 748; 58 0. L. R, 45; 
CG. ry R. 695.—OAN. - 
8500 vi. ——-.}—-A bank paid over 
to the trus in bkpcy. the amount 
Papeete - exces of 4 claim, & phe gar 
uently it was found that ent o 
ite claim fell short by the: anioant 
realised under a forged bill of lading :-— 
Held: the bank waa ontitled to be 
repaid such shortage by the trustee.— 





Re ADANAO GRAIN » LTpb., [1922] 
1 W. W. R. 849; 66D. L. R.778;5 81 
Man. L. R. 480 —OAN, 


3500 vil. ———- Right to payment in 
fuil.|}—A. & B. valued thelr secu) poi 


in bkpoy. 
Ga foe ston ue Svea 
pad the mortgaged lands s-nieid A 


3605. Add. Annotations :—Consd, Re Thellusso 
Ex p. Abdy, [1919] 2 K. B. IL 
Ee p. Hart, [1921] 2 K. B. 
Scranton’s Trustee v. Pearse, [1922] 3 Ch. 87. 

Bente pr Stokes, Lia p. Mellish, [1919] 2 


Vol. IV.—Bankruptcy. Cases 8505—8696a. 


ie i Madd. 673, 


Add. Annotations :—-Refd. Dalby v. India & 
London Life Assce. (1854), 18 Sur. 1024; 
Crompton v. Huber (1856), 25 L. T. O; 8. 48. 


Part X.—-Mutual Credit and Set-off in Bankruptcy. 


3562. Add. Annotations arta Re National 
Benefit Assce., [1924] 2 n 539. Refd. 
Paddy v. Clutton, [1920] 2 Ch. 554; Re 
City Life Assce. (1925), 42 T. L. R. 465. 
Mentd. Ellis’ Trustee v. Dixon-Johnson, [1924] 
2 Ch. 451. 
3566a, ——— ——..]|—Ea2 p. Epwarps (1745), 1 
Atk. 100; 26 BH. R. 66, L. C. 
Annotation +~—Reld. Ex p. Quinten (1796), 3 Vos. 248. 
3580. Add. Annotation :—Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1995] Ch. 85%. 
8598. Add. Annotation: —Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 


3599. Add. Annotation :—Expld, Giles v. Kruyer, 
[1921] 3 K. B. 23. 

8612. Add. Annotution :—Mentd. Re Gunsbourg, 
(1920] 2 K. B. 426. 

8621. Add. Annotations :—Mentd. The Countess, 
[1921] P. 279; Fooks v. Smith, [1924]2 K. B. 

$625. Add. Annotation :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

8637a. Equitable debt—Against legal debt.]—Bkpcy. 
jurisdiction proceeds upon equitable principles 

draws no distinction between equitable 

& legal rights for the purposes of administra- 
tion; & deft. is entitled under 1914 Act, 
a. 31, to set off against a legal debt claimed by 
a trustec in bkpcy. an equitable debt due to 
him from bkpt., both debts being in existence 
before the date of the receiving order.— 
MATHIESON’S TRUSTEE v. BuRRUP, MATHIE- 
son & Co., [1927] 1 Ch. 562; 96 L. J. Ch. 
148; 136 L. T. 796; [1927] B. & C. R. 47. 

3645. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

8648. Add. Annotation :—Refd. Paddy v. Clutton, 
[1920] 2 Ch. 654. 

8658. Add. Annotations:—Folld. Paddy vw. 
Clutton, [1920] 2 Ch. 554. Distd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 


B, were entitled on allocation to pay- 

ment of the sels amount of their claims 
inte —Re TURKETINE’sS Es- him tor rebates 
aso). 11. R. 23.—IR. 


Claim partly unsecured—A 


to the broker .—J/eld: 
was entitled to apply the sum paid to 


co.’s indebtedness. or by way of set-off 
against bis claim for re amount. of 


ao Re City Life Assce. (1925), 42 T. L. R. 


3654. Add. Annotations :—Consd. ‘2 City Life 
Assce. (1925), 42 T. L. R. ¢. Mentd. Paddy 
v. Clutton, [1920] 2 Ch. 55. 

3655. Add. Annotation :—Consd. Re A Debtor, 
[1927] 1 Ch. 410. 

3660. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 461. 


8661. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 131 L. T. 652. 

8662. Add. Annotation :—Refd. Re A Debtor, 
[1927] 1 Ch. 410. 

3678. Add. Annotations:—Consd. Paddy  v. 
Clutton, [1920] 2 Ch. 554: Re National 
Benefit Assce., [1924] 2 Ch. 389. Apld. 
Re City Life Assce. (1925), 42 T. L. R. 45. 
Refd. Ellis’ Trustee v. Dixon-Johnson, [1924] 
2 Ch. 461. 

8679. Add. Annotation rial Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


8680. Add. Annotations :—Consd. Re City’ Life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 


8681. Add. Annolations :—Mentd. A.-G. v. De 
Keyser’s Royal Hotel, [1920] A. ©. 508; 
ge acer Coe v. Hull & Netherlands 
§.S. ., [1921] 2 K. B. 608; Edwards v. 
Motor” Union Insce., [1922] p} K. B. 249; 
Anderson v. Equitable Life Assce. Soc. of 
United States (1926), 184 L. T. 557. 


8695. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 822. 


3696a. Shares deposited as security for debit 
balance owing to bankrupt—Unauthorised 

sale by bankrupt.|—Deft. opened a specula- 

tive account with a firm of stockbrokers & 
deposited with them as security for any debit 
ance which might from time to time be 

owing by him on that account the indicia of 


—~ Re aa ae ay 


the broker 
3D. L. R94; 4C 


He pk ety 2 


reduction of the 


sooene 
co. are . disclaimed 


2 ei aie a 
y the official 
ee Pc on the bkpcy. of a share- 


prialion ton of pa 9 to unsecured claim the premiums pafd b nag ay Farn- hol der, & for. purposes of proof an 
not x ye tasible.]—MOORR ¢. WILLIAMS YE ATHERS, arp: 1081), 6 ey D a. E Re. 9 is made under Bkpey. Act, 
MACHINERY Co.,.LTD., [1925] oad. CAN. , i908, ei Nee of the amount claimable 


. R. 1009.—CAN. 
e 0G e 
Rebates on tnsur- 


8600 vi 








Base .- services to be 
premtumsa.}—~Debtor oo. roe (3; goods. )—Held : 
debted. bai a broker malas bal aia ees “0 ie ron: 

rafte n ce page ms epll A. 


the broker iS “patel the ae 
policies upon which he had paid the 
dats ums represen by the unpaid 
rag be have the amounts ‘allowed 
oe y the unearned 
Oo paid by the insurance oo8. 


editor for 
vices pedeed Dale Ge goods “Ge- 
bivered by et ya te aan for 


rie is SECT. 1, see 3. 
rrears of rent-—A sum 


ea te lend 
se or pre. ores the right of set-off. 


of future calls thereon, the 
co. may set off against such amount a 
aum ou pF the co. to bkpt. for goods 

supplies td ino [1924] 


PART X. SECT. 1, SUB-SECT. 4. 


sm. Claim by creditor to share of 

profits in businesa—Claim by insolvent 
for aamanen for breach o contract to 
purchase business.}—He the ones 
was one of mutual Healings. — J EFFER 

#, RANGOO 1 Ore ASSIGNEE (1927 iN ; 
r L. R. 6 Ran. 46,—-IND. 


in respect 


supply of 


eine was a right bd 


y & Co., Hz p, 
Sona, [1924] 1 
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title to various bonds & shares. including 
certain rubber shares. In 1920 the firm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft. a final 
account, which, after giving credit to deft. 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee :—Held: the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right: no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft. being to 
a return of the shares in specie; & in the 
special circumstances of the case the order 
of the judge was correct.—ELus & ag a 
TRUSTEE v. DIXON-JOHNSON, [1925] A 
489; 94 L. J. Ch. 221; 133 L. T. 60; ti 
T. L. R. 336; 69 Sol. Jo. 395; [1925] 
B. & C. R. 54, H. L. 

3697. Add. Annotation — Reid. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 822 

3702. Add. Annotation :—Retd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add. Annotation :—Reid. Re City Life Assce. 
(1925), 42 T. L. R. 45. 

3714. Add. Annotations :—Asto (2) Consd. Re City 

Life Assce., [1926] Ch. 191. Refd. Ellis’ 

Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 

Add. Annotations:—Consd. Paddy  v. 

Clutton, [1920} 2 Ch. 554; Ellis’ Trustee v. 

Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 


3719. 


Part Xl.—Joint and Separate Estates: 


Firm or 


3900. Add. Annotations :—Refd. Re Biddulph, 
Ez p. Burton (1843), 3 Mont. D. & De G. 
3644 ‘Stroud v. Gwyer (1860), 28 Beav. 130. 

39454. Estate of undischarged bankrupt partner— 
Second bankruptcy of partner—Unsatisfied 
balance of joint liabilities in first bankruptcy.) 

—'T. & M., partners in a firm, had been 


PART X. SECT. 5, SUB-SECT. 1. D. L. R. 1134 ; 
Syeok age iy or iP er a OE 
o00oj a ain TKTU € USSIE 
(1927) 43. 637; 610. L. Re p, S788 vi 
1 eer 4 D. ie. ve 
PART XI. SECT. 1. 
3788 v. ——.}~—The separate credi- sp. Effect of authorised a 


tors must be sat stied in ful] before the 
partnership creditors can rank, & as 
to partnership assets, the pad ula 
creditors must first be satisfied in 

before the separate creditors can rank. 
—-Re TAYLOR v. LEVEYS, [1923] 3 


HEN 


62 0. L. R. 201; 2 
AN. 


Re Daum 
a MonaGE (e yikes ). 


Fan. \}—An authorised assignment by a 
firm operates as an 
we separate awe of each partner.— 
arena oe 
Cnabiy MEN’s The UST 

Spivak, [1927] 1 D. Ly R “OTT ; BT} 


National Benefit ~Assce., [1924] 2 Ch. 889; 
Re City Life Assce. (1925), 42 T. L. R. 45. 


3789. Add. Annotations: —Consd. Paddy v. 
Clutton, [1920] 2 Ch. 554; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 839; 
Re City Life Assce. (1925), 42 T. L. R. 45. 


3740, Add. Annotations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Re 
Fredericke & Whitworth, Hu p. Hibbard, 
[1927] 1 Ch. 2538. 


3740a. ———.]—Applt., the managing director of 
a co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
chur [ated in rea 1926, ordered to be 
wound up, pai pit. the amount for 
which he had eto judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by ‘the liquidator was void as a fraudu- 
lent preference. In consequence of appit.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him. the registrar refusing 
to allow applt. to set off against the amount 
he had bcen so ordered .to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. :—Held : applt. 
had not, at the date of the receiving order, 
any valid or effectual] right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator.—Re A DEBTOR (82 of 1926), 
[1927] 1 Ch. 410; 136 L. T. 349; sub nom. Re 
oe ae DEBTOR v. PETITIONING CREDITOR, 
zw p. OFFICIAL RECEIVER, 96 L. J. Ch. 753 
[1926] B. & C. R. 165, D. O. 


3741. Add. Annotation :-—Refd. 
[1927] 1 Ch. 410. 


Re A Debtor, 





3750a. —— -|—Groom v. WEST (1838), 8 
Ad. & El. 758; 1 Per. & Dav. 19; 1 Will 
Woll. & H. 638; 8L. J. Q. B. 265; 112 EB. R. 


1025; sub nom. Goom v. WEsT, 2 Jur. 940. 


3769. Add. Annotation :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. 


Bankruptcy of 
Partner. 


adjudged bkpt.; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpcy. of the firm; & a subse- 
quent receiving order was made against M. 
under which he was ayain adjudged bkpt. :— 
Held: under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 


1 W. W. R. 162; 22 Alta. L. R. 487.— 
CAN. 

st. Motion by trustee fo have debtor 
declared partner in bankrupt firm— 


80. B. R. 4 LARD, [1925] 4 D. L. R. 370.—CAN, 


srignment by §=papT XI, SECT. 3, SUB-SECT. 2.—-0. 


sz. Money paid partner wnder 
partnership dgreement on co tos bank- 


t 
TaGE AND’ (O (Ont y 11926] 4D. gle Re 
1029.—CAN 


ent also of 
Beas aDIAy 


of the firm could be proved in the subsequent 
bk cy. of M. by the trustee in the first bkpcy. 
aa Moss, ge Age (1923), 93 L. J. Ch. 


; [1923] B O. R. 135. 


4019. a jeans :-~Mentd. The Kin Tye 
' Loong v. Seth (1920), 89 L. J. P. C. 118. 


4068. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 1138. 


4069. Add. . Annotations :—Refd. Re Gunsbourg, 
Moore v. Flanagan, 
[1920] 1 K. B. 919. *Mentd. R. v. Paulson, 
Anderson v. Kquitable 
Lite Assce. Soc. of United States (1926), 134 
Bennett v. Whitehead, [1926] 2 


[1920] 2 K. B. 426; 


{1921} 1 A. ©. 271; 


L. T. 657; 
K. B. 880. 


Vol. IV.— _Bankruptey. Oases 3845a—4284. 





4102a. 


4080. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. ©. 113. 
-—-—— Separate personal guarantees of 


partners.]|—He DuTToN, MassEY & Co., Ex p. 


Massey, 


MANCHESTER & LIVERPOOL Districr BANE- 
ING Co., No. 3375a, ante. 


4108. Add. se laaaocla :—Consd. 
vp. 
District Banking Co., [1924] 2 Ch. 199. 
4188. Add. Annotation :—Mentd. Brocklebank v. 
R., [3925] 1 K. B. 52. 
4217. Add. Annotations :—Apld. Houghton v. 
Nothard, Lowe & Wills, [1928] A. C.1. Refd. 
Houghton v. Nothard, Lowe & Wills (1927), 


Re Dutton, 
Manchester & Liverpool 


44T, L. R. 76, 


Part XIl.—Priority of Debts. 


4279. Add. Annotation :—Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 

** Local rate ’’—Land drainage rate.] 

—A land drainage rate levied by a drainage 

board constituted under Land Drainage Acts, 

1861 (c. 133), & 1918 (c. 17), is a local rate 

entitled to preferential payment within 1914 


4281a. 





PART XI. SECT. 6, SUB-SECT. 1. 

sa. Right to claim for money ad- 
vanced to partner after eel eee dis- 
solulion.}—Re WaALKRAM, [1926] 1 
Db. or ne “58 0. Le i. 1413 7C. B. R. 


PART XII. SEOT. 1, SUB-SECT. 3. 


sb. Claim by Worlmen’s Compen- 
sation Board—For arrears of payment of 
assessments. }—Claim refused.—WoORK- 
MEN’S COMPENSATION BOARD v. EDGAR, 
(1924) 3 D. L. R.. 2738; (1824) 2 
WwW. W. R. 566; 20 Alta. L. R. 385.— 
CAN. 

sc. Extent of priority. J—~ Re 
SYvER, Ex 7. WORKMEN'S COMPENBA- 
TION BoarRD (Ont.), [1927] : DL. lh. 
802; 80. B. R. 275.-—CAN 


PART XII. SECT. 1, SUB-SECT. 4. 
sd. General rule |}—The Crown has 
& prerogative right to be paid upon a 
distribution in bkpcy. in toate Aa to 
other unsecured creditors, but it 
merely a right of preference in the 
administration of the estate.—He 
J OReNTO Mera. & oon Co. tte 
7D. L. R. ay 10L R 
: oO B. R. 13 5 bAN. 
sf. -l1—- Where the Crown is 
an unsecured creditor for taxes owing 
by bkpt., the Crown will take prefer- 
ence over all other secured creditors 
in respect of those taxes.—Re NOgL, 
Kz GRAVELBOURG TOWN (1922), 64 
DL. R. 754: 2C. B. RR. 545.—CAN. 
te 


-}—Re STANDARD PHARMACY; 
ae. gui) 3 Ny D. L. 
f wey Oe 3.—CAN 











TA PROVINCE'S CLAIM 
R. 300; [1926] 


a ea entitled to "0 
ment of sna age a ¢ lat of oe landiond 
‘or arrears of r 
ir p. DoYLr, [1923] 3 D. iy pie 04: ; 
4C.B R. 168.—OAN. 


4280 iit. ———- ——- Water rate.)—Re 
AN ARRANGING DEBTOR, (1921) 2 
I. R. 1.—IR. 

eid iii, -~—— aes ee a 

THESON, ie 


Or TY), (1924) 1 Ww. i Ww. z. 129 ; ; [1924 
‘ wry), Us 240 ; 18 Sask. L. R.—-CAN. 


Gs iv. —— Klectric power rates. \— 
Re Deoxer’s DELICATESSEN, ee ; 
£53 Ae L. R. 1 


a L. ie 


bi. ——-— ——.]}—Re a et 
METAL WORKS, ‘Lrp. . He P.. .» (1925) 
1D. L. R. 309: 5C. B. R. 3 Pe Ne 
b ii, ——— ——.}—CANADIAN CREDIT 
MEN's TRUST ASSOCN. vw. KDMONTON 
City, [1925] 2 D. L. R. 526; [1925] 1 
+ W. R747 3 21 Alta. L. BR. 1 160; 5 
C. a R. as .—CAN. 

usiness faxcs.}-—Re Wrst 

nm ti.) & 09, (1921), 62 D. L. R. 207; 
560 0 R 631; 20. B. R. 3.—CAN. 
ii. -——— J—Where a township 

or municipality is, by a provincial 
statute, made a preferred creditor in 
respect of business taxes, this prefor- 
ence disappears when the statute is 





oceee oy - dominion statute.—He 
No p. GRAVELBOURG TOWN 
19225, rod D. L. R. 764; 2B. R 
545.—CAN. 


© iii. J— A municipal 
corpn. is not entitlod by Bkpcy. Act, 
s. 61 (6), to priority over other creditors 
of bkpt., for business taxes in respect 
of which no distress has been made.— 
Re CECILIAN Co. (1922), 69 D. L. R. 
679; 510.L. R. 649; 2C. B. R. 510. 


—CAN. 

c iv. —.J—~—A oity is in 
respect of business tax a secured 
creditor.— Re MATHESON, Ex - PRINCE 
ALBERT (CrTY), [1924] 1 D. L. R, 260; 


ieee 1 W. W. R. 129; 18 Sask. L. BR. 
pea 














Re STANDARD 
PHARMACY, Ltp., Re ALBERTA ea 
VINCE’S CLAIM (Alta. » eee -R. 





300; (1926)1 W.W. R.7 —CAN. 
G vi. Dominion pee — Over 
taxes due to muntcipality.|}—Held: 


Dominion ae igs fda —Re ADAMS 
SHOE Co., Po OWN OF PENE- 
— "1 23)4D.L. R. 927.— 


Income taz.]—Re LE 

Beano. [1924]3 D. L. R. 256.—CAN. 
. ovili, —— ——.}—Held: balance of 
Income tax e ok itled to to priority. —Re 
—_.J—R. »v. Lirawi CK 
sw "(1921), 20 Exch. C. RB. 293.— 


i taz.}——-Re Lm BLANO, 

ox. —— Sales tares. Held: the 
Crown waa entitled to priority over all 
other unsecured creditors in respect of 


Act, s. 33 (1) (a).—Re  ELLWwoop, [1927] 
1 Ch. 455 ; 
RIVER DER DRAINAGE Boarp v. Hooson, 
96 L. J. Ch. 170; 
B. & C. R. 53, D. 0. 
4284. Add. Annotation :—Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 


sub nom. Re ELLwoop, Ex p. 


136 L. T. 696; [1927] 


Bales taxes.—Re Wrst (F. E.) & Co. 
(1921), 68 D. L. R. 772: 600. L. R. 
631; 2C. B R. 3.—CAN. 

ce xii, -———~ -}—Held : a creditor 
could not rank as a secured creditor in 
pete to the claim of the Crown for 

axes on sales of goods to debtor.— Re 
NICHOLSON 
[1924] : D 

—CAN 





LALERB & SERVIOR CORPN., 
L. KR. 593; 4C. B. R. 692. 


War revenue tares.}—See cases 

in Part XI1I., Sect. 1, sub-sect. 6, post. 
© xiii. —— Tares assessed prior to 

assignment.}—Held: the city had a 

preferential lien on the goods of the 

assiguor for the are taxos.— Re 

McKkEN71E, et W. W. KR. 15; 
4C. B. R. 492.—CAN. 

di. .J~—Held: debtor’s chattels 
subject to seizure for arrears of taxos 
by the municipality even in the hands 
of the ak hey —Zte HARRISON (1922), 
69 D. 658; 51 O. L. R. 634; 
2c. B. R. 560 bAN 

d ii. ——.]——FRe eee (1923), 
650. L. R. 196; 4C. B. R. 349.—CAN, 

sl. Claim of inspector of taxation.) 
—Re McKENZIE, [1924] 1. W. W. 
159; 4C. B. Rh. 492.—CAN. 








‘PART XII. SECT. 1, SUB-SECT. 5. 


sm. Bias of court in favour of 
creditor.)—The right of a creditor for 
arrears of wagos to stand as a preferred 
creditor will be construed by the ct. 
with a bias-in favour of the creditor.— 
Ie Corson SHOE Co., [1924] 1 D. L. R. 


555.—CAN. 

4285 ix. After judgment re- 
covered.]—The claim of a wage-carner 
to priority for his wages remains a 
claim for wages even after judgment 
has been recovered.—BaLL v. Seer 


data 5 46 O. L. R. 261; 50 D. 
5.—CAN. 


4285 x. Earned within three 
months of bankruptcy.J— Held: a 
workman could only rank as a pre- 
cree creditor for wages earned within 

aCe months of the ae har ol 

OODMAN (1922), 67 R. 635. 


wn xi, -———~ J—Held: the 
director & president & the director & 
seeretary-treasprer of bkpt. co. were 
entitled to priority for Wages or 
salaries in respect of services rendered 











Cases 4205a—4208, EwanisH AND Empire Diaest SuPPLEMENT. 


4205a. 


the three months 


to b bkpt. co. duri 
.4 assignment.— 


before the date o 
a E 

Co., et) 1D.L 
67 -W.N, 483.—CAN, 

ae ae —_—— }— Held: 
claim for wages was not entitled to 
rority .not being eurned within 
Phree months immediately preceding 
he oe neo order. eid CONTINENTAL 





*UBLISHING Ex Davis & SIM- 
one, rOEela De. L. Ie 339; 4C.B. RH. 
43, AN. 

4285 ag? S. Le Pan.) ean 
Co., LTp., EDALI D.), 

1D. L. R. ator {1927] 1 W. 


4285 xiv. —— Commission 
payable when goods shinped—Services 
rendered more than three months be bah 
bankruptcy-—Goads shipped within 
months of bankruptcy.)}—-Held: the 
salesman could not rank as a preferred 
creditor in respect of such commission. 





—-] SET OO RosBER Co., p. 
reine eel DL. R. 999; 4 
CB RS AN. 


4285 ti ~——— Allowaance for ex- 
penses.}—Where a person is omployed 
as a travelling salesman & is given his 
expense in addition to his salary, be 
may claim to stand as a preferred 
creditor as ede So both his 5 

his a ne ae € Saal SHOE Co., 


4289 ia. lo - Connda on 
travelling salpemen, aclling goods on 
commission, was allowed by debtor co. 
to soll their goods at specified prices, 
any goods sold by him to be invoiced 
to the customer at the price at which 
he sold, & he to bo allowed the differ- 
ence betweon the meu price & his selling 
price :—Held: not entitled to priority. 
Pee SPECIALITY Baas, Lrp., [192 j 
1 D. L. i 827 5 3 0. L. R. 355; 
4202 Accountant — M onthly 
salary—Part time employment.)—Held 
he was a servant & entitled to rank a8 
@ preforred Conde Or. ‘Seaboen, 11040) 
riya vp. SLAD we y 
630. _-CAN, 





4298 Company  officia 
Director. }—The mere fact that a 
director who claims priority for wagea 
is a superior officer of a co. does not 
of itself deprive him of priority. The 
real question is whether the person 
making the claim has contracted to 
render service to the co. beyond what 
would come within the sco a ot his 


a Feta D 0. oe 
eee “7 ONT MILE PRODU 
Co., {192 23) 1 om Le R, had oh Q. WW, N. 


PART XII. SECT. 1, SUB-SECT. 6. 


hi. -———.}-The poser mente of 
a landlord are restricted as provided 
by Landlord & Tenant Act, s. 38, & 
a landlord cannot claim to rank as a 
preferred creditor in respect of sums 
voluntarily paid by him for taxes 
owing | by bkpt.—Re CrvyaraL, [1926] 
%. Be ; 69 O. L. R. 44.—CAN, 


bh fi, ———- Under Landlord’s Rights 
(Bai Act, 1924 (c. 12) (4 

8, 3.}— above sect. entitles a 
lord to priority to the extent of the 
amount limited thereby over all 
bkpt.’s creditors, including the 
Saha lee borage PHARWACY, 


PROVINCE’S CLAIM 
(alee), 11986) 2 2 "2D, L. BR. 300; [1926) 


Helping employer to perfect 
invention—Under agreement for - payment 
out of profits.|—-Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 
ment to:be paid out of the: profits, but which 
agreement had no reference to his duties as 
clerk :—Held: he was not 


Sm. 662; 


469; 14 Jur. 405 ; 64 
4298. Add. Annotation :—Consd. 
~ nt’s Garage & Engineering Oo (1920); 


proving for his remuneration as a clerk, or 
om receiving three months’ salary 
Re Evxuine, Ex 


in full.— 
. Hick (1850), 3 De G. & 
. J. Bey. 8; 141. T. O. 8. 
. R. 651, 


Moriart 


19 


VU. 


precluded from _ J. K. B. 783. 
h iii, —— Cannot be gone of mitted as settier’s Held: to 
nil beak dei gr rainy by agreement.) take priority over the ere n for costs 
— Re NER, Ex FORBES one ds ven an execution oreditor.—-Fe 
ose)? DL L. R. 988; 70.B.R. yILEY, Re ANTHONY Sat Co., Re 
Cae (1935 3 Bo L, MR te rs ie 3 
si. spacial Saat lpectal covenant. _ ds. Bt, ; 
—- Held : : notwithetanding @ Sates W. W. BR. 3 —CAN, 


in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
ee time the premises were occupied 
va the trustee.—CANADIAN CREDIT 

Nn’s TRUST pear yee v. MONKA (1924), 
34 B. C. R. 99.—CAN. 


sn. pid of rent—Priority over 


—War revenue taxes. )}—-Re SOLOMONS 
BooHNER ah es a (1924) 1D. L. R. 
685: 530. L. R. 4973 24 0. W.N. 42. 
co 


Secale The Crown 
claiming under War Revenue Tax ait 
& a landlord for arrears of rent ran 
inter se according to ries priority J if 
—~RKe Davis, (1924) 3 D. L. R. 

556; 4C. B. R. 698.—CAN. 

8q. ———- ~——— Sales tar. }—-Re CALCU: 
Co., “Lrp., Er p. MCGUIRE (1926) 3 
D. "L. BR. 809: 57 O. L. Re 272 
B. R. 763 ; reveg., [1925} 2 D. Li ns 
ses AN, 

ar. Taxes under 
Income War Taz Adel, ae 
HUMBERSTONE COAL Co., 
NATIONAL TRUST Co., sD: (i926) "3 

L. R. 164; [1926] 2 Ww. W.R 

Oo. B. R.’ 719; revel sGisb) ‘i 
39.—CAN, 


W. Aas R. 964; 6G. B. R 
— een expenses of 
riaden. }~—The fruetect 8 claira fer his 
fees & ee pensee always precedes the 
Crown’s claim for taxes under War 
Revenue Tax Act, but if the landlord’s 
claim arose anterior to 


count after the landlord’ 8 & will pre- 
cede the he own’s care nT Davis, 





rarer 


ae Covenant by tenant to pay tares & 
other expenses.}~—-A landlord can only 
rank as a preferred creditor in respect 
of arrears of rent, & this is so even 
where the lease stipulates that the 
tenant shall make other payments, 
hamely a portion of the taxes & costs 
of heating the prone: ——~Re ETANLEY 
MILis Co. (1924), 27 O. W. N. i7e} : 
aig. (1 92413 D L. R. 40; 40.8 


ex. Po of distress, }—Re MOKENZIn, 
Mid 1 W. W. R. 159; 40. B. R. 
492.-—CAN. 


PART XII. SECT. 1, SUB-SECT. 9. 


Debt not being debt for 
rater or assexsmenis.}—The Crown 
in the tight of a province has no 
priority over other creditors of bkpt. 
with respect to a debt due to it which 
is not a debt for taxes, rates or assess- 








ments.-~—He Neonta U Oo- 

Ltr Assoc Lrp., ‘Re Pro- 
y ALBERTA 11925} 4D. L. R. 

397 : oF 985) 3 W. W. R. 861.—CAN, 


f ii. eee ener STANDARD 
clara 


Lrp., Re 
CE’S Cris Aita.), 11926) 2 D.L 
3005 , [1926) 1 - W. R. 77 A OAN. 


rl. —— Sales 
due to the Dominion Govt. under 
Special War Revenue 9 Pg om.) 
1315 (co. 8), as enacted b il 
pe ce. 71, Faph mere” ashie due to to 

wn, not expressly ¢ upon 
phe aaseta of debtor.—He WEST iy =) 

& Co. (1921), 62 D. L R. es 5 
0. L. R. 631; 20. BR. S. 


r iff. -—— Health Ineurance con- 
tridutions.}—On a claim for arrears 
due in respect of Health Insurance 
contributions, alleged to be recoverable 
as Crown debts ranking next after the 
usual preferential payments :—Held: 
Health Insurance contributions were 
recoverabie only as a civil debt.—Re 
LIND@AY, [1926] N. 128.~—IR. 


r iv. —— pe i ue to Land Com- 
mission. }— sob eal debt. 
sa. Surety paying Orown debt.|)—A 
wuirety who has d the indebtedness 
of the principal debtor to the Crown is 
entitled to stand in the same position 
as the Crown & to exercise its remedies 
for the recovcry of the debt.—Re PaTHE 
FRERES Denar Co. oF CANADA 
es Wek 64 er 7 Ree Oo. L. R. 


PART nig panel 1, SUB-SECT. 10. 
Fees & enses of trustee.)—Scee 

cen in Part II., Seot. 5, sub-seot. 2, 
.» ante 


ti.-——— ——- 


.}+—CRAWFORD i Co. v. 
43 —_NELD. 


t ii. —— ——.]}-—-Ferncus & GLEN 
INSOLVENT KaTats “a3h) ‘2 Nfid. 

L. R. 27.—NFLD. 

errr i. Judgment ~— Regis 
tered certificate o ign }-~-A judg- 
ment creditor Pd a bkpt., who has 
registered a certificate of judgment 


with the district registrar, is not en- 
titled to a lien egainst the estate for 
the costs incurred in obtaini the 
Udgment ors YAWOSEKI (1922), 66 

a pls W. R. 206 
2C. B. R. 181 


di. —— ——.j-~-Held: the trustee 
must pay the sheriff's fees & charges, 
including poundage & the costa of the 
execution creditor in priorit fas a 
other cha or claima.— Re 
eter & Waste Co. 1021), 67 D.L L R 
111; 510.L. R. 287; 20. B. BR. 188. 
OAN, 

sb. Cosis ot action continued by’ 
trustee—Wtih authority of court.-— 
Held: costa cue after the insol- 
vency preferred.—MYERAON 0. QREEN 
oo (1929), 68 D. L. R. 20 oe 


mi. Price of gooda supplied 
rae Schools of ee ee Far aon 


tinuation a” business after bankruptoy 
— Held; unte f eee pre- 
ferred Re M MORRIa, _{u0381 3°. . L. BR. 
848; 68 0. L. R. 8 

sc, Money-lender. 


}~-In no case can 
rson who lends ane ney to ro none 
b oe the latter’s bkp 


pret creditor for t money” 0 
oaned.—RODDEN v. Boonies apat 
67 D. L. R. 635.—CAN. 

sd. Solicttor—€ 
authorised a. sae fy Epo ACOREON, 
ag p. GOLDBERG AY 12 


D. L. R. 363; 8C. B R. 2 
se. iia of haut. 


died In 


jneorvent arrears due for mainte- 
nanoe to the {ne tution where he had 
t were allowed debts due 


tothe riority to the 
| oem hie 20 mutton. = 


4384a. Wife—In respect of annuity for main- 

tenance of husband’s household.|—-Where an 

annuity is secured to a wife by an ante- 

' nuptial settlement to be expended in main- 

taining the husband’s household, the wife 

cannot, on the husband’s bkpcy., claim to 

be paid the amount in preference to the other 

creditors.—BIRKETT v. PurnDoM, [1805] A. O. 
871; 11 R. 184, H. L. ; 


4335a. Bond to secure annuity taken in 
payment.]—-Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband.—Re SLADE, OREWKERNE UNITED 
BREWERIES, Lrp. v. SLADE, [1921] 1 Ch. 160 ; 








Vol. IV.—Bankruptcy. Cases 43344627, 
tag J. Ch. 556; 124 L. T. 232; 64 Sol. Jo. 


4886. Add. Annotation :—Consd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1021] 1 Oh. 


160. 

4388. Add. Annotation :—Reftd. Re Wombwell 
(1921); 37 T. L. R. 625. 

4342. Add. Annotations :—Refd. Re Wilson, Ex PB 
Salaman, The Trustee v. Keith, Prowse (1925), 
183 L. T. 814. Mentd. Re Wigzell, Ex p. 
Hart, (192112 K. B. 385; Scranton’s Trustee 
v. Pearse, {1922] 2 Ch. 87. 

4345. Add. Annotation :—Refd. Dennistoun v. 
Dennistoun (1925), 69 Sol. Jo. 477. 

4258. Add. Annotation :—Refd.Rr Slade, Crew- 


kerne United Breweries v. Ge~ . (1921] 1 Ch. 
160. : 


4357. Add. Annotation :—Refd. Re Slade, Crew- 
er United Breweries v. Slade, [1921] 1 Ch. 


Part XII1.—Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws—Void.]—STAINES v, WAIN- 
WRIGHT (1839), 6 Bing. N. C. 174; 8 Scott, 
280; 97..J.C. P. 107; 133 E. R. 68. 
Annotation :—Distd. Prince v. Haworth, {1905] 2 K. B. 768. 
4873. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 118. 
4408. Add. Annotations :—Apld. Re Home & 
Colonial Insce. (1928), 44T. L. R.718. Refd. 
laste Ez p. Trustee (1919),88 L. J. K. B. 


4424. Add. Annotations :—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91; 
Reckitt v. Barnett, Pembroke & Slater, [1928] 
2K. B. 244. 


4484a, ——— Proof subsequently reduced.]—e 
SBARLE, Hoare & Co., No. 3210a, ante. 


Snowdon v. Snowdon, [1928] P. 113. 


Add. Annotation :—Refd. Re Home & 
Colonial Insce. (1928), 44 T. L. R. 718. 


44.94. 


Part XIV. Administration in Bankruptcy of Estates of 


deceased Insolvents. 
4545. Add. Annotation :—N.F. Latter v. Juckes 4556. Add. Annotation :—Refd. Re Webb (Smith- 


(1926), 42 T. L. R. 728. 
4547. Add. Annotation :—Refd. 
(1923] 2 Ch. 802. 
4549. Add. Annotation :—Mentd. 
Le p. Hart, [1921] 2 K. B. 835. 


Re Sarjeant 


Re Wigzell, 


field, London), {1922} 2 Ch. 369. 


9a. Administration of estate of undis- 
charged bankrupt—Right to after-acquired 
property.|—Re SaARJEANT, No. 1808a, ante. 


Part XVI.—Miscellaneous Practice and Procedure. 


4602. Add. Annotation:-——Mentd. Re Foster, 
Barnato v. Foster, [1920] 8 K. B. 806. 


4627. Add. Annotation :—Mentd. Scott v. North- 


PART XII. SECT. 2, SUB-SECT. 1. 


the ju to behind the declared 
dicides MCLENNAN 


umberland & Durham Miners’ Permanent 
Relief Fund Friendly & Approved Soc., 
[1920] 1 K. B. 174. 


collateral proceedings.—HOULDING v. 


43385 vili. ——~ —— Payment WA debt vw. CARTER, CANADIAN tr MEN’s ‘TRUST 
eas sur ‘or husband. eld : 1927) 1 D, L. R. 875; 59 N. S. R. Assocn., Lrp., (1921) 2 W. W. R. 899; 
by wh not a Pigg: pao Phd A ed 14 Sask. L. R. 356.—CAN. 


BaRRon, Hz vp. BARRON, [1924] 4 
D. L. R. 1807; 4C. B. R. 624.—CAN, 


PART XVI. SECT. 3, SUB-SECT. 1. 


PART XVi, SECT. 8, SUB-SECT. 2. 


4606 i. Part of examination. — 
PART XIIL SECT. 6. rtion merely of an examination under 8}. Motion for trial of bankrupt 
at. Refund-~Action in county Binoy Act ole person aller to have : 


to recover m paid in error.)}-—Held : 
tainable, ‘ , 


ro rt of 
not main it not being open to parnoe ba 


debtor in his posecasion 
admitted in evidence in 


actiuon— Adjournment to take vral 5 
dence. }—-Fee FuuTon, [1925] 4 D. L. R. 
1001.—CAN, 
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Cases 4688—4818. 


46488. Add. Annotations :—Refd. Re Drage, Palmer 
& Roberts v. Knizht (1826), 134 1 L. T. 766. 
-Mentd. fe Cohen, ka p. Trustee, [1924] 2 Ch. 
“515; Re Hoyle, Ex p. Trustee, [1924] B. & 

CO. R. 22. 

4638. Add. Annotations :—Refd. Re Drage, Palmer 
& Roberts v. ag (1926), 134 L. T. 765, 
Mentd. He Cohen, Ez p. Trustee, [1924] 2 a 
ae oe Re Hoyle, Ez p. Trustee, [1924] B 

4661. Add. pan :—Mentd. Re Cohen, Ha p. 
Trustee, [1924] 2 Ch. 615. 


4665. Add. Annotation :—Consd. Re Cohen, Ea p. 
Trustee, [1924] 2 Ch. 515. 


4665a. Necessary before other side entitled to 
refer to contents.)—On June 29, 1923, resps., 
having received from bkpt. an order for 
goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
reyuest was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made ayainst bkpt. Upon a motion by 
the trustee in bkpcy. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed an affidavit in opposition, which con- 
tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure & of the 
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entirely voluntary nature of the payment.:— 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch. Div., was that where an affidavit had. 
-been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it; (2) where a bkpt. in 
imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
prima facie case of fraudulent preference is 


established ; therefore, the trustee having 
"proved a ae facie case of fraudulent 
preference & the creditors having withdrawn 


their affidavit in opposition, & there being — 


therefore no evidence to the contrary, the 
trustee was entitled to succeed on his 
application. Re COHEN, Ex p. TRUSTEE, 
[1924] 2 Ch. 615; 94 L. J. Ch. 73; [1924] 
B. & C. R. 143; ‘sub nom. Re COHEN, Ex p. 
a are v. SNOW (W. R.) & Co., 69 Sol. Jo. 
Annotation :— As to (2) Distd. ie Drage, Palmer & Roberts v: 
Knight (1926), 134 L. 
4671. Add. yecene s ea Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 
4704a. Whether barred by lapse 
of time.j—In the circumstances: Held: a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment .—Re FISHER, Lx p. BRUTTON (1845), 
G. 116; 1 New Pract. Cas. 159; 14 
L. J. Bey. 15; 4L. T. O.8. 321; 9 Jur. 96. 
4705. Add. Avinolation :—Refd. Knight v. Knight, 
[1925] Ch. 835. 
4753, Add. Annotation :—Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 
la. -|/— WILLASEY v. MASHITER 
(1834), 3 My. & K. 293; 40 H. R. 112. 
4772a. ——- —-——.]|—WHALLEY v. WILLIAMSON 
(1843), 6 Man. & G. 269; 6 Scott, N. R. 948 ; 
134 HE. R. 894. 


ere 











Part XVII.—Appeals. 


4794, Add. Annotation :—Roefd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


PART XVI. SECT. 4. Rights 


of solicttor~—Amount of 


4772b. ——- ——.|—SHEA vv. BoscHErTTI, Te 
PEILE (1858), 25 Beav. 561; 53 E. R. 751. 
4818. Add. Annotafion :—Refd. Re Mathicson 


(1926), 70 Sol. Jo. 1161. 
PART XVII. SECT, 3. 


sk. Ex parte order—R  eactssion—Non- f ee E ate not realised by ani aa 4815 i. Application for leave—Within 

disclosure of true state of affairs.}— eg ag ee bat D. L. R. 964; what time—Extension of time—Leave 

Fe GORDON BROTHERS, LTD. (outa . to paid abate Up eme Court of Canade.}-— 

aa L. R. 131; 7C. B. R. 576. i ope aoe Goer i928) 
A : _ 2. ‘cg p. ROYAL DrkEass Co 
ey ee D.L. R515; 5: 68 0. L. R. 298.— 


PART XVI. SECT. 5, SUB-SECT. 1. 


: as the 
work done by the solr, in eoltecting the 
debts due to debtor was of rea] benefit 
to his estate, & was done with the 
tacit sanction of the ct., the costs of 
the solr. should be paid to him out of 
the money lodged by him with the 


whether a-cre 


-.J—He 


sz. Order involving amount exceeding 

$500.}—An appeal! lies on the question sd. 
tor for an amount over 
$500 shall be entitled to 
bkpt.’s estate as a secured creditor or 
merely as an ordinary creditor, being 
an appeal involving an amount exceed- C. B 
ing %500.—APprx LUM 

fone: eee 3 D. i ie R. 1050: 


Grou for granting ee 
ran paged 8 preter ealion claim for rent 
ered—By rt uf Crown— Under 


rank op War tevenue .4ct, 5.+—Re CaLcus 
Co., 7 tap, (1036) 2D. L. R. 228: 5 


Co. 


sstion of great tmportance 
cd: general interest. }—- BOILY v. MCNULTY 


omctal asgignee.—TRe NEY, (1928} [1925] 3 W. W. R. 360.—CAN, Hid 2 pe L. R. 1010; {1927} 8. C. R. 
sn. Of successful application for sa. Order on question of procedure.| — Phage edd hotel-keeper “ trader” 
recovery of erty intrusted to bank- No appeal lies fom a decision on a thin ena: Aci, 
rupt— Payable out of  estate.|\—RHe uestion of procedurc.—-WINTER 0. sets (c. 158), 8, 47. Re 
NEVILLE y oes ne ) [1926] 3 APILaNO TIMBER Co. (1926), 87 ome. pres QUINN ¥, 
D.L.R um, B.C.R. 91; 11996] 2W. W. R. 536.— Goreaay [1927] 1 sie L. R. 810; 

[1b26] 2D. Le B. 1006 AN CAN. [1927] 8. C. R. 134.—CAN, 


f 


4819. Add. Annotation :—Refd. 
(1926), 70 Sol. Jo. 1161. 


4881. Add. Annotation :—Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


4835. Add. Annolation -—Mentd. 
Savill, [1926] 2 K. B. 580. 


4836. Add. Annotation :-—Refd. 
[1928] Ch. 199. 


A840. Add. Annotation -—Mentd. Hawkins & 
euadenene v. Duché (1921), 90 L. J. K. B. 


4857. Add. Annotation :—Refd. Re Barley, [1923] 
1 Ch. 177. 


Re Mathieson 


Richmond v. 


Re A Debtor, 
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meee ware Annotation : :—Consd. Re Barley, [1923] 
4869. Add. Annotation :—Consd. Re Barley, (1923) 
1 Ch. 177. 


4878. Add. Annotation :—Consd. Re Barley, [1923] 
1 Ch. 177. 


4876. Add. Annotation :—Refd. Re Barley, [1923] 
1 Ch. 177. 
4884. Add. Annotation :—Mentd. Re Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 
4888. Add. Annotation :—Consd. Re Barley, [1923] 
- 1 Ch. 177. 
4894. Add. Annotation :—Refd. Re Barley, [1923] 
1 Ch. 177. 


Part XVIII].—Order of Discharge. 


5023. Add. Annotation :—Consd. Re Kutner, [1921] 
3 K. B. 93. 


5035a. Payment of money in consideration of— 
Void.J|—Murray v. REEVES (1828), 8 B. & C. 
421; 2 Man. & Ry. K. B. 423;°' Dan. & LI. 
161; 108 BE. R. 1099; sub nom. MURRAY v. 
Rrip, 6L. J. 0. S. K. B. 348. 

Annotations :—Apld. Hall v. Dyson (1852), 17 _Q. B. 785. 
Consd. Levite’e Rasa {1894} 3 Ch. 365. Refd. Gilmour 
w. King (1833), 3 Tyr. 581. 

5035b. S. P Harty v. Dyson (1852), 17 Q. B. 785; 

211. J. Q. B. 224; 18 L. T. O.S. 68, 223; 16 
Jur. 270; 117 B. R. 1481. 

Annotations : -—Consd. McKewan v. Sanderson (1873), L 
15 Eq. 229 : MckKewan ov. soncuren. (1875] L. R. 20 ne 
65: Levita’s Claim, [1894] 3 Ch. 365. efd. Hills v. 
Mitaon pra 8 Exch. 751; Lound v. Grimwade (1888), 
39 Ch. D. 605; Kearley v. Thomson (1890), 24 Q. nN. 
742; Windhill L. B. of Health v. Vint (1890), 63 L. T. 366. 

5038a. -.I—A bill of exchange given to buy 

off opposition to bkpt.’s last examination & 
the allowance of the _ certificate :—Held: 
void ab initio.—REEVES v. HAWKES (1862), 
6L. T. 53. 


5039a. -|—Held: a fraud on other creditorr. 
—Rocers v. Krneston (1825), 2 Bing. 441; 
10 Moore, C. P. 97; 3L. J. 0. S.C. P. 17; 
130 E. R. 376. 

Ansolation =-Hetl. Sweonle v. Sharp (1826), 12 Moore, 


5039b. ———.]—Held: the agreement was illega].— 








HItts v. MriTson (1853), 8 Exch. 751; 22 
L. J. Ex. 273; 155 BE. R. 1555. 


Annee :—Refd. Lound v. Grimwade (1888), 39 Ch. D. 


5039c. S. P. HumMPHREYsS v. WELLING (1862), 1 
H.&C.7; 32L. J. Ex. 33; 6L. T. 250; 158 
BE. R. 780. 


5048. Add. Annotation: —Refd. Anderson v. 
Danie] (1928), 93 L. J. K. B. 97. 


5050. Add. Annotation :—Consd. Re Kutner, [1921] 
3 K. B. 93. 


5052. Atter this case add ‘‘ See, also, Nos. 1654— 
1657a, ante.”’ 


5093a. ———- Meaning of ‘‘ debt.’’"] —-Re BoULTON 
BRoTHERS & Co., No. 1657a, ante. 


5262. Add. Annotation:—As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 
5264a. Condition suspending discharge until 
larger dividend than ten shillings in the pound 
paid.]—The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound— in this case 15s. in the pound— 
has been paid to his creditors.—He KUTNER, 
[1921]3 K. B. 93; 901. J. K. B. 1264; 125 
L. T. 458; 37 T. L. R. 667; [19211 B. & C. R. 
113; sub nom. Re KuUTNER, Fa p. DEBTOR v. 
OFFICIAL RECEIVER, 65 Sol. Jo. 604, C. A. 








PART XVII. SECT. 9. di. Reasons of trustee Wk ee . 
sk. Jurisdiction af Court of Apneal A hl He (Man.), [1926] 4 D. L 


of British Columina |—The above ct. 
when acting as an appeal ct. in bkpcy. 
has complete jurisdiction over costs.— 
Re KwonG Tat CHONG Co. (ASSIGNMENT 
or) dae 6. ao L. R. 1325 (1922) 2 
nom. CANADIAN 
Ouante Mien” 3 eeuaE ABROON., LTD. v. 
4NG Bow Ker & YIN SHEE, 31 
B. C. R. 40.—CAN. 


PART XVIII. SECT. 8, SUB-SECT. 1. 


5013 i. Whose wnterests court mist 
consider—Public interests.J—On con- 
sidering the application of a debtor for 
his discharge under Bkpcy. Act, regard 
must be had not only to the interests 
of bkpt. & his creditors, but also to the 
interests of the public.—Re SorrTrr 
HARDWARE Aa ae} 1D 


1201; i823 966; 3 
GO. B. R. 734,—CAN. 

—— Bankrupt.}—Re JONES 
(1026) Ze ee sik. : 


PART XVIIL. SECT. 5, SUB-SECT. 1.— 
O. (b) ii. 


6073 fi. —— -]—The test as 
to whether a debtor’s book-keeping 
methods are those usual & proper in 
the business carried on by him is 
whether debtor can at any time tell 
therefrom just bow he stands ay his 
aasets & Habilities.— Re onpE 1922), 

D. . 332; PA ea 22 . Rk. 
619; 20. B. R. 189 CAN. 


5081 fi. ——~.}—Iven when a debtor 
pave less than fifty cents in the dollar 
unsecured creditors & has not Kept 
proper booka of account, he may obtain 
is discharge if the bkpcy. appears to 
have been an honest one & he produces 
poescuale excures for his failure to 
occant books,—Re ee 

ite ae . L. R. 946.—CA 
508 ——.}— Re Eee (Ont.), 
eats D.. 5 R, 828 ; 8C. B. R. 279.— 
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PART XVIII. SECT. 5, SUB-SECT. 2. 
5238 i. For what pena less 
than minimum period— Miscon uct.\— 
Re McCor aoe Ont )» (1927) 2 2D. L. R. 
a 8 C. B. 211.—CAN. 
-J—Debtor had mis- 
wanrucented his financial position ce 
the purpose of obtaining credit. 
ot fixed the time for discharge at three 
years from the date of the order.-— 
Re THIEASEN, [1924 oe L. R. 588 ; 
[192411 W. W. R. 197; 34 Man. L. R. 
Von CAN: 


PART XVIII. SECT. 5, SUB-SECT. 38. 


6269 fii, —— .-—-Where the 
assetc of the arcignors, a partnerebip, 
were not equal fifty cents in the 
dullar on tbeir unsecured Habilities, & 
the ot. wae not fully satiriicd with 
explanations on certain matters given 
by a partner asking for hin diecharge, 
an order was made for his discharge 
on hier eonaenting to judgment aguinst 











D3) i Bo Be ose ot 
ee) de 566 3 0. B. R. 734.—CAN. 


Cases 5277-8496. EnorisH anp Emprre Digest SurpLeMent. 


5277. Add. Annotations :—Mentd. Re Taylor, Ex p. 
Bolton, {[1909] 1 K. B. 103; Re Barley, 
[1923) 1 Ch. 177. 

5288. Add. Annotations :—Refd. Re Barley, [1928] 
1.Ch. 177. Mentd. Re Walmsley, Ea p. The 
Bankrupt (1907), 98 L. T. 55. 

5828. Add. Annotations :—Mentd. Re Dent, Fa p- 
Trustee, [1923] 1 Oh. 118; Performing Rig t 
Soc. v. London Theatre of Varieties, [1924] 


A.C. 1. 

5352a. —— Illegal agreement with créditor— 
Debt not revived.) — TABRAM v. FREEMAN 
(1884), 4 BR. & Ad. 887; 2 Cr. & M. 4513 4 
Tyr. 180; 3L. J. Ex. 185; 110 EB. R. 696. 

Annotation :— Refd, Wilkin v. Manning (1854), 9 Exch. 578. 

5864a. Liability under annuity deed.J]—DovuG Las 
v. SMITH (1849), 18 Jur. 204. 

5867. Add. Citation :—sub nom. Re MERCHANT 
TRADERS’ SHIP, LOAN & INSURANCE ASSOCN., 
Ex p. CHAPPELL, 19 L. T. O. 8. 29. 

5887. Add. Annotation :—-Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

5387a. On forfeiture clause—Conditional dis- 
charge.]|—(1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is.a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 





alae era the mcome se - oie oC that ages 
on the happening'o e co ency & 
rson who Misa an interest of a kind which, 

ut for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy.——Re CLaRx, 
CLARK v. CLARK, [1926] Ch. 883; 95 L. J. Ch. 
825: 185 L. T. 666; 70 Sol. Jo. 3443 [1926] 
B. & ©. R. 77. 


6897. Add. Citations :—Bail Ct. Cas. 151; 17 
Jur. 165. ; 


5399. Add. Annotation :—Mentd. Spencer v. Hem- 
. merde, [1922] 2 A. O. 507. 


5899a. Revives debt..—Hartt v. VERDIER (1770), 
2 Wm. BI. 724; 96 EK. R. 425. | 


5899b. S. P. Best v. BARKER (1782), 8 Price, 
533, n.; 146 E. R. 1286; sub nom. BEST v. 
BARBER, 8 Doug. K. B. 188. 


Annotations :—Consd. Wilson v. Kemp 1815), 3 M. & S. 
595. ld. Sweenie v. Shagp (1826), 12 Moore, C. P. 168. 
Refd. Blackbourn v. Ogle (1820), 8 Price, 626; Drew v. 
Jefferies (1820), 8 Price, 531. 
5402a. S. P. Horton v. MocGaripGn (1816), 6 
Taunt. 568; 128 BE. R. 1154. 

5424a. S. P. TURNER v. SCHOMBERG (1745), 2 
Stra. 1238; 93 E. R. 1152. 

Annotation :—Folld. Bailey v. Dillon (1759), 2 Burr. 736. 

§424b. S. P. WILson v. Kemp (1815), 8 M. & S. 
595; 105 E. R. 733. 

Annotations :—N.F. Blackbourn v. Ogle (1820), 8 Price, 
526. osd. Re Ganderer (1822), 1 L. J. 0. 8. K. B. 16; 
Peers v. Gudderer (1822), 1 B. & C. 116. 


5455. Add. Annotation :-—Refd. Indian & General 
Investment Trust v. Borax Consolidated, 
f1920) 1 K. B. 539. 


Part XIX.—Statement of Affairs and Discovery of Property. 


6475. Citations :—For ‘‘24 Q. B. D. 406” read 
‘* 24 Q. B. D. 466.” 

5475a. —— -—— —— Letter returned marked 
** gone away.’’|—Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, & there is nothing in 1914 Act, nor 
in Bkrcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
““ gone away,” a warrant was ordered to be 
issued for his arrest.—Ke Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Levy, Ea p. 
de REcEIVER, [1924] B. & OC. R. 19, 

5482. Add. Citation :—sub nom. Re TEMPLE, 
Ex p. TEMPLE, 2 Rose, 22. 

5495a, ——- ———- ———— —-——-. ]—-The object of the 
public examination of debtor is not merely to 
obtain a full & complete disclosure of hi 
assets & the facts relating to the bkpcy. in 
the interests of his creditors. but is also for 
the protection of the public ; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 


PART XVIII. SECT. 8. 

gi. —— Crediwr without notwe of 
insolvency.}—The ct., on the applica- 
tion of a creditor, annulled the com- 
position order & the discharge & made a 
receiving order.—Re MoKay, Zz p. 


Mason, (19234) 4 D. Le R. 3073 & > 
Cc. B. 


PART XVIII. SECT, 7, SUB-SECT. 9— 
al, Liability for necessarice—Medtoal 


In the course of his public examination 
debtor refused to answer a question on the 
und that he might thereby incriminate 
imself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public :—Held: 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
; ite was a sufficient reason.—Re PAGET, 
« p. OFFICIAL RECEIVER, [1927] 2 Ch. 85; 
96 L. J. Ch. 3773; 187 L. T. 8369; 48 T. L. R. 
455; 71 Sol. Jo. 489; [1927] B. & OC. R. 
118, C. A. 


5495b. Answers disclosing secret 
formulas for manufacturing proprietary 
articles.|—He KEENE, No. 5s81la, post. 


5496. For * All matters considered on 
application for discharge’’ read ‘ 

All matters considered on application 
for discharge.’’ 


Add. Annotation :—Folld. Re Paget, Ea p. 
Official Receiver, [1927] 2 Ch. 85. 





eld: debtor’s discharge 
did not free him from liability to pa 
or Dp which included me 
exPunave KeYNOLDB, 11924) 4 


o— He 
D. la RR. 1043 5C. Bb, i. 69.—OAN. 
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5499a. Questions as to loss of 
property.}—Heid :. though the words ‘“‘ with 
tent to deceive or to defraud ” were absent 

from 1914 Act, s. 157 (1) (c), the had still 

to consider whether deft. kno 
intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
an or not.—R. v. PHILLIPS (1921), 85 J. P. 


5500. Add. Annotation :—Mentd. Eshugbayi 
Eleko. v. Nigeria Government Administering 
Officer, [1928] A. C, 459. 


y & with - 


~ Vol. V.—Bankraptoy. Oases 6499a—5775a. 


5505. ddd. Annotation :—Refd. Re Paget, Hw p. 
Official Receiver, [1927] 2 Ch. 85. 


5512. Add. Annotation :-—Mentd. Anderson v. 
Daniel (1923), 93 L. J. K. B. 97. 


5594. “Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426, 


5681. Add. Annotation:—Mentd. | Hshugbayi 
Hleko v. Nigeria Government Administering 
Officer, [1928] A. O. 459. . 


5647. Add. Annotation:—Mentd. Eshugbayi 
Hieko v. Nigeria Government Administering 
Officer, [1928] A. 0. 459. ° 


Part XX. Property Available for Distribution amongst 
Creditors. 


5684. For the words “Admission or rejection of 
proofs.]— See, generally, Part VIII., ante,” 
following this case, read ‘‘ Admission or 
rejection of proofs, see, generally, Part VIII1., 


ante. 
5686. Add. Annotation :—Mentd. Ord v. Ord, 
Re Wethered, 


{1923} 2 K. B. 482. 

5696. Add. Annotation :—Refd. 

Ha p. Salaman, [1926] Ch. 167. 

5747. Add. Annotations :—Retd. Re Webb (Smith- 
field, London), {1922} 2 Ch. 869. Mentd. 
A.-G. v. De Keyser’s Royal Hotel, [1920] 
A. C. 508. 

5749. Add. Annotations :-—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
fe Fredericke & Whitworth, Ex p. Hibbard, 
(1927) 1 Ch. 253. 

5754. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D.C. 
(1928), 44'T. L. R. 605. 

5760. Add. Annvutations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ex p. Hibbard, 
{1927} 1 Ch. 253. 

5760a. ——— Money paid in compliance with subse- 
quent bankruptcy notice.|—-He DEBTORS (No. 
771 of 1926), No. 923a, ante. 

5761. Add Annotation :—Refd. Re A Debtor, 
[1928] Ch. 199. 

5766. Add. Annotation :—Consd. Lipton v. Bell, 
{1024} 1K. B. 701. 

5769. Add. Annotation :—Refd. 


9 Re GQunsbourg, 
[1920] 2 K. B. 426 


PART XX. SECT. 2. 





ments for store fixtures & fittings 
purchase 


5775a. jJ—On Sept. 20, 1917, debtor trans- 
ferred his assets, including certain furniture, 
to aco. formed by him. On Sept. 27 he com- 
mitted an act of bkpcy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser :—Held;: the title of the 
trustee related back to the act of bkpcy. of 
Sept. 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee.—He GUNSBOURG, 
[1920] 2 K. B. 426; sub nom. Re GuNsZ0URG, 
Ex p. Troustmn, 89 L. J. KE. B. 725; [1920] 
B. & C. R. 50; sub nom. Re GUNSBOURG, 
Be g: Cook, 123 L. T. 353 ; 36 T. L. R. 485 3, 
64 Sol. Jo. 498, C. A. 
Aniggtations 7 opltl oF Mont. we Wigzoll, fz p? Hart, 
{1921] 2 K. B. 835. 


the equity of redomption in noe 





. by debtor, especially if roperty.— WHITE . & THE 
5689 iv. —-— Registered judg: nothing has aid’ on account of fonsa (1922), 69 D. L, 3. 94; 20 
ment as security for loan.}—A Judgment sich purchases, bkpt. bas no Exch. C. R. Yor? GAN. : 


by confession given by @ person who 
is at the time solvent as security for a 
pieese Be eevee of money & recorded 


official interest 


try : 

is a valid as against the 
authorised assignee under an assign- 
ment in bkpcy. subsequently made.— 
Re Ruyopenizer Estate & Nova 
Bcotta TRoST 
1056; 66N.8.R 
87138 v. ——.}—-The authorised trus- 
tee is not entitled to possession or 
control of any property by lien agree- 


roperty counid 
D 


the assignee 
seoured oredi 


under ova Scotia 
Act, R.S., 1900 (c. 137), 8. 18 Ht Dig repo Lease granted to bank- 
oy nae seizable oredilor : 
no 
nefit of bkpt.’a creditors.—LEGAULT 
Co., [1923] 1 D. L. R. 2%. DUFRESNE (1922), 66 D.L. R. 1386.— 
. 179.—-0 CAN. 


only vests the property of debtor in 
fect to the rights of 
» it van only affect 


in the property.— 
Re AIoTiIs & CLIRIs ( at 63 D. L. R. 
346; 55 N. 8. BR. 64. ‘ 


PART XX. SEOT. 3, SUB-SEOCT. 2. 
nadian Bankruptcy 


tinguished as to the time to 
which the trustee’s title relates back.— 
Re CoBEN & MAHLIN, CANADIAN 
CREDIT MEN’s Trust ASsOCN., LTD. 
2 Sprvak (Alta.), [1926) 3 D. L. R. 
ng Prog a os ae? "R. '5773 Stigdth t 
? W. R. 162; 22 Alta, L. R. 4873 8 
0. B. R, 23.—~—OAN. 


—C 


lation that lease 
a.}—Heid: the 
be used for the 
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Cases 5775b—5850a. ENGLISH AND Empree Digest SupPLeMeENt. 





5775b. .|—Bkpt., when he was hopelessly 
insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
Geen the two resps. advanced £1,000 each 
received four debentures of £250 each‘ 
respectively containing a charge on the under- 
taking & assets of the co. Tesps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act :—Held: although resps. were bond fide 
urchasers for .value without notice, ‘as the 
ransfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
roperty divisible amongst the creditors of 
kpt.—He DoMBROWSEI, Ex p. TRUSTER 
(1923), 92 L. J. Ch. 415 ; [1923] B. & O. R. 82. 
5776. Add. Annotations :—Refd. Re Gunsbourg 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 
5783. Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 
5786. Add. Annotation :—Consd. Re Gunsbourg, 
{1920} 2 K. B. 426. 


5791. Add. Annolations :—Mentd. Burchell v. 
Thompson, [1920] 2 K. B. 80; Commercial 
a Co. of Canada v. Fulton, [1923] A. O. 

5798. To the cross-reference before this case add 
‘* see, also, CounTy Courts, Vol. XITI., p. 
498, No. 488.”° 


5805. Add. Annotation :—Refd. Lipton v. Bell, 
(1924) 1 K. B. 701. 


5807a. Balance of sequestrator’s account in 
registry.|—Re LITTLE HALLINGBURY, ESSEX 
(1837), 1 Curt. 556; 163 BE. R. 195. 


58ita. Seeret formulas for manufacturing 
proprietary articles.}—Debtor, against whom 
a@ receiving order had been made, had carried 
on business in the manufacture & sale in 
England, France & America of certain pro- 
rietary articles made according to secret 
ormulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 


them would be a breach of his agreement 
with his brother :—Held: the formulas were 
part of the goodwill & assets of his business, 
& he was bound to communicate them to his 
trustee.—Re KEENE, [1922] 2 Ch. 475; 91 
L. J. Ch. 484; 127 L. T. 881; 38 T. L. R. 
668; 66 Sol. Jo. 603; [1922] B. & C. R. 
103, C. A. 


5819. Add. Annotation :—Mentd. Re Rush, Warre 
v. Rush, [1922] 1 Ch. 302. 

5821a. Life interest in remainder.]—Re Si~Ben’s 
SETTLEMENT, PUBLIC TRUSTEH v. SILBER, 
[1920] W.N. 77. 

5826a. .|—Re CLARK, CLARK v. CLARK, No. 
5387a, ante. 

5827. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson, [1928] Ch. 920, n. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304; Ke 
ia Public Trustee v. Aspinall, [1928] Ch. 

15. 

5881. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson, [1928] Ch. 920, n. Refd. He Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304; Re 
ee Public Trustee v. Aspinall, [1928] Ch. 
915. 

5885. Add. Annotation :—Refd. Re Clark, Clark 
v. Clark, [1926] Ch. 833. . 

5845. Add. Annotations :—Apld. Re Smith, Public 
Trustee v. Aspinall, [1928] Ch. 915. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304; Re Nelson, Norris v. Nelson, [1928] Ch. 
920, n. 

5850. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, {1927} 2 Ch. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
804. 

5851. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5858. Add. Annotation :—Consd. Re 
(1921), 37 T. L. R. 625. 

5859a. Of property partly of bankrupt & 
partly of third party—Good to extent of third 
party’s property.])—Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 

. & before his bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpcy. :—Held: 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpcy. waa void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent.—Re WoMBWELL (1921), 125 L. T. 





Wombwell 





PART XX, SECT. 4, SUB-SECT. 1.—E. 
sn. Money placed in bank to credit of 
bankrupt.J—Held: the bank could not 
epply the moncys to satisfy debtor’s 
liability to the bank, it being a fraudu- 
lent preference.—He LONGMORR, Hz p. 
RoyvaL Bank & RIpgER, [1923] 2 
D. L. R. 873 . 3 C. B. R. 818.—CAN. 


§ i. Money from sale of chattels— 
Sold under void hills of sale.}-——The ct. 
made an order for payment to the 
official] assignee of the value of the 
chattels scized & sold by the money- 
lender.. —~TURNBULL’s Estate (OFFI- 
CIAL ASSIGNER OF) v GOLDSTRIN (1081). 
99 o L R. 377° 2183 RN S ‘ 
695; 38N.S. W. W.N 170.—AUS. 
sa. Money paid in circumstances 
giring bankrunt no right of recovery. \— 
Held; tho assignment did not vest the 
moneys so paid in the trustec.— 


SALTER & ARNOLD. LTD. v DOMINION 
BaNK (1922), 68 D. L. R. 757; [1922] 
2 W. W. R. 280.—OAN. 

sd. Money ‘supplied to provide batl 
for bankrupt.j—Held : the money never 
was the property of bkpt.—MoRRIS v. 
KLINE, DEMERS, GARNISHER (1922), 
Bane L. R. 222; 20. B. R. 521.— 


ji. Money illegally paid to solicitore 
by former trustee.}—The ct. ordered the 
solrs.’ bill to be retaxed & a reforence 
to be made to inquire into the vaiidity 
of the solrs.’ retainer.—Re BRYANT 
Isarp & Co., (1924) 3 D. L. R. 487; 
5 CG. B. R. 6.—CAN. 

sf. Money from sale by lender of 
securities for loan—Customer’s securities 
wrongfully yf eae with lender by 
bankrupt. roumstances in which :-—— 
Held: the money so paid to the 
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trustee belonged to the customer.— 
Re THOMPSON, SONS & Co., N 7 
HAMILTON, [1927] 1 D. L. R. 943; 
1927) 1 W. W. RB. 308; 36 Man. L. R. 


PART XX, SECT. 4, SUB-SECT. 2,— 
D. (a). 


5846 iit, ara ——,J—A., by will 
en ece property which was declared 
by the will be unselzable, but he 


waa given power to dispose of it :-— 
Held: A. could not assert the un- 
oissble anally of vs property in 

pey. proceedings.—ORAIG v, EN- 
NEDY (1922), 68 D.L.R.78; 20. B. R. 
528.—CAN. 


oi, ——— Clause forfeiting deposit on 
lessee’s bankruptcy.j—Re ABRAHAM 
(1925), 69 O. L. R. 164; [1926] 3 
. L. BR. 971.~—CAN, 


437; 87 T. L. R. 625; sub nom. Re Womn- 
WELL, La p. TRUSTER, [1921] B. & C. R. 17. 

5861a. In mortgage—Whether void as against 
bankruptcy laws.]—A provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more.— 
Re JOHNS, WORRELL v. JOHNS, [1928] 1 Ch. 
737; 97 L. J. Ch. 846; 189 L. T. 383; 72 
Sol. Jo. 486. 

5865. Add. Annotation :—Consd. 
(1921), 87 T. L. R. 625. 


5870. Add. Annotation :—Apld. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. ae 

5872. Add. Annotation :—Consd. Re Griffiths, 

Griffiths, 


Re Wombwell 


Jones v. Jenkins, [1926] Ch. 1007. 
5884. Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 


5885. Add. Annotation :—Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

5897. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, {1927] 2 Ch. 291. 

5898. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 201. Refd. Re 
ee Public Trustee v. Evans, [1920] 2 Ch. 

5899. Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 

5902a. “On bankruptcy or until] he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ’’—Order of Probate Court setting apart 
whole income for children of beneficiary.}— 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
C. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910:—Held: the 
above order was an act or event antecedent to 
his bkpcy. by which C’s. interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trugtee in bkpsy.—Re CaREw’s TRUSTS, 
GELLIRRAND ¥. TUAREW (1910), 103 L. T. 
658; 55 Sol. 7°. 140. 


5905. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5908. Add. Annotation :—Consd. Re 

_. Jones v. Jenkins, [1926] Ch. 1007. 

5909a. ‘‘ Shall do some act’? whereby income 


Griffiths, 


Griffiths, 


would be assigned—Authority to pay income: 


to trustee of composition scheme—No notifica- 
tion of authority to trustee.|—B. was entitled 


PART XX. SECT. 4, SUB-SECT. 2.— 
D. (b) the charge 
vi. 





for advance on morigage.}—Held: 
. pee oes by app 
Charge as collateral security interest appoin to him became 


Vol. V.—Bankruptcy. Cases 5859a—5932b. 


to the income of one-third share of the residuary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. or the doing 
or suffering such act as aforesaid such 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will ‘‘ until further notice’ to pay to 
the trustee under the scheme “ fhe income 
now due or to accrue due”’ to B. from her 
estate. It appeared that there had been no 
communication by B. to tl trustee of the 
scheme for compositiog, concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter:—Held: in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 
—He HAMILTON, FITZGEORGE v. FITZGEORGE 
(1921), 124 L. T. 737, C. A. 

5918. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 29]. 


5916. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5920. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 
5922. Add. Annotation :—Distd. Re Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. ° 

5922a. ‘‘ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ’’— 
Debtor presenting bankruptcy petition.|— 
Held: the forfeiture clause had not taken 
effect.—Re GRIFFITHS, JONES v. JENKINS, 
[1926] Ch. 1007; 95 L. J. Ch. 429; 136 L. T. 
57; 70 Sol. Jo. 735 ; [1926] B. & C. R. 56. 

5924. Add. Annotation :-—Expld. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 

5925. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5931. Add. Annotations:—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 29!. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5982. Add. Annotation :—Apld. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 


5932a. Bankruptcy before death of testator. 
—Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity :—Semble: sucha direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime.—Re DRAPER (1888), 57 
L. J. Ch. 942; 58 L. T. 942; 36 W. R. 783. 


Annotation :—Folld. Re Strange, Lamb v. Bossi Leu (1916), 
60 Sol. Jo. 640. . 


59382b. ** Until he shall forfeit same in case of 
bankruptcy °’-—Existing bankruptcy known to 
testator.|— Re Evans, PuBLic TRUSTEE v. 
Evans, No. 5936a, post. 


forfeited.—McQuabpr v. MORGAN 
(1927), 39 C. L. R. 222; (1927) Argus 
L. R. 258 ; 1 A. L. T, 61.—AUS. 





on 
It. the 
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5983. Add. Annotation :—-Refd. Re Forder, Forder 
w. Forder, [1927] 2 Ch. 291. 
6934. Add, Annotation ;—Refd. Re Forder, Forder 
v, Forder, [1927] 2 Ch. 291. 
§935. Add. Annotation :-—Apld. Re Forder, Forder 
vw. Forder, [1927] 2 Ch 291. 
5935a. Bankruptcy at & after determination 
of prior life interest—Annulled after Income 
la was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should therenpon-de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 19265, 
& the date of the annulment the trustees 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them :—Held: as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of the forfeiture clause.—Re FORDER, 
FORDER v. FORDER, [1927] 2 Ch. 291; 96 
L. J. Ch.814; 187 L. T. 538; (1927) B. & O. R. 





shall forfeit the same in the case of bkpoy.,”’ 
in either of which events the farms were to 
fall back into & form part of his ey 


- estate. Testator died on Sept. 18, 1918, 


leaving his widow, his daughter, & his son H. 
surviving. On Nov. 8, 1911, a receiving 
order had been made against H. on a creditor's 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Te made 
his will & codicil with ths of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
will had become forfeited by his bkpcy., & 
whether the frecholds devised te him by the 
codicil] belonged to him or formed part of 
the residuary estate :—Held: (1) the words 
“unless he attempts to become bkpt.’’ in 
the will must be read in their strict gram- 
matical sense & as so read did not apply to 
a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payable to the trustee in H.’s bkpcy.; (2) 
he words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of 7'rappes v. Meredith, No. 5982, 
ante, to the past bkpcy. of H., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
pppicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate.—FRe Evans, Pusriio TRUSTEE v. 
Evans, [1920] 2 Ch. 304; 89 L. J. Ch. 525; 
123 L. T. 7385; 36 T. L. R. 674, C. A. 


84,C. A. 
5946, Add. Annotation :—Cenerally, Mentd. Re 


5986. Add. Annotations :—Apld. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 


Conyngham, Conyngham v. Conyngham 
[1920] 2 Ch. 495, 


Public Trustee v. Evans, {1920] 2.Ch. 304. 
5953. Add. Annolation :—Refd. Re Blyth Ship- 


5936a. ‘‘ Unless he attempts to become bankrupt ’’— 
Whether applicable to bankruptcy in invitum 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 


or generally.|——Testator, by his will dated 
: A pcioe ga at 5958. Add. Annotations :—-Consd. Anglo-Baltic é& 


Dec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to postpone, & 
proceeded: ‘‘ Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 


events it shall be entirely optional with my 5958a. 


trustees to pay him the annuity, my wish 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per .annum, 
payable as & on the condition stated.” 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his danghter 
until she attained the age of ey uve 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator dewised 
two freehold farms to his son H. for-the term 
of his life or ‘‘ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
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Mediterranean Bank v. Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Ea p. 
Chaplin, [1928] Ch. 105. Dfistd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 58. 
.]-—H., who had taken out a policy of 
insurance in deft. co. against third party 
risks, was involved in an accident whereby 
O. was seriously injured by H.’s motor car. 
©. commenced proceedings against H. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt»*® the official receiver 
was appointed the ti stee:in the bkpcy. 
The trustee informed tt... po., in reply to a 
question put by ther that he did not 
propose to take any part in ©.’s action 
against H. H. subsequently p rted for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any ju ent obtained against 
him by C. Shortly afterwards C. obtained 
qudement against H. for damages for the 
njuries sustained by him. Sisansi oprascl 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
a t was appointed. In an action. 





weeme~,. « the two trustees joint] 
declaration ‘inter alia) that ane oe a 
liable to indemnify H. & or pltts, against 
the ageing andthe Ms to O. & that th 
ment by 41. purporte 

co, was null & void al 2h are tvaetes 


: (1) the benef 
of the indemnity vested in the ¢ 
the first bkpcy., notwithstanding Gea 


claim, being one in respect of a tort for whi 
judgment was not obtained till after he 

| commencement of the first bkpcy., was not 
provable in such bkpcy.; (2) the benefit 
of the indemnity having vested in tho 
trustee in the first ros gt his right thereto 
could not be affected by any subsequent 
agreement between deft. co. & H. 3; (3) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in ©.’s action 
against H. from asserting his claim against 
deft. co.—Hoop’s Trustens v. SOUTHERN 
UNION GENERAL INSURANCE Co. or AUS- 
TRALASIA, [1928] Ch. 793; 97 L. J. Ch. 467; 
189 L. T. 586, C. A. 


5963. Add. Annotation :—Mentd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 


5965. Add, Annotations :—Mentd. Maatschappij 
voor Fondsenbezit ». Shell Transport & 
Trading Co., (1923] 2 K. B. 166; Knight v. 
Ponsonby, [1925] 1 K. B. 645. 


6052. Add. Annotation :—Refd. Re Pennington & 
Owen, [1925] Ch. 825. 


6074. Add. Annotation :—Distd. Re Wilson, Ez p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 1388 L. T. 814. 


6092. Add. Annotation :—Mentd. Re Rush, Warre 
v. Rush, [1923] 1 Ch. 56. 


6111. Add. Annotation :—Consd. Bergerem v. 
Marsh (1921), 91 L. J. K. B. 80. 


6113. Add. Annotation :—Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 


6115a. Bankruptcy abroad.]—Testator by 
his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a ‘“‘ syndic ” 
was appointed there to whom creditors’ claims 
might be sent. The effect of the order on the 
evidence was to vest in the French ‘ syndic " 
the whole of bkpt.'s estate, including assets 
accruing after the commencement of the 
bkpcy. In asubsequent creditor’s adminis- 
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5961 li, —+— Premium paid by bank- 
rupt }—~—Where paymente due to a co. 
issuing a poles were not by the 
policy itself expressed to be payable 5967 ii. 

uring the lifetime of the assured or Da 





6115c. 


MEN’s TrRusT Assocn., LTD. v. WINNTI- 

PEG Frre UNDERWRITERS’ AGENCY 

(Alta.) (1926) 8D. L. R. 528; [1926] 
W., e R. 641.—-CAN, . 

In action of tort.}— 


Vol. V.—Bankruptcy. Cases 5958a—61 160. 


tration action in E : 
ngland, K., an English 
creditor, was appointed administrator & ctter 
& grant of administration with the will 
mes proceeded to advertise for creditorg. 
he French “ syndic” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
Successful the costs of administration here 
would have to be deducted :—Held: a bkpcy. 
order having been made by a French ct. of 
competent jurisdiction the “ syndic” -was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costa, charges & expenses 
of the administration proceedings here.— 


Re Burke, Kina v. TuerBy (1019), 64 L. Jo. 
430; 148 L. T. Jo. 175. 


Annotation :-— e B e t 2) e J. 
ae eS Refd. Bergerem v. Marsh 21), 91 L 


6115b. ——- ——-.|—In 1919: deft., a domiciled 


Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft. 
became tenant of a house in Ghent for a 
period of eight months from Apr. 1913, & 
employed clerks & other persons. The 
partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, aftirmed by the Ct. of Appeal. 
Pltf., trustee in the bkpcy., brought an action 
in England alleging that deft. was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in pltf. as trustee : 
—Held: (1) the decree of the. Belgian ct. 
was valid inasmuch as deft. had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft. had been afforded an opportunity of 
being heard; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a _receiver.— 
BerocErem v. Marsy (1921), 91 L. J. K. B. 
aad 125 L. T. 680; [1921] B. & O. R. 


-.|— Re KoorpERMAN (1928), 72 
Sol. Jo. 400. 

Unrrrep ExiiTors, [1925] 3 D. L. RB. 
446; 5C. B. R. 779.—CAN. 


PART XX. SECT. 4, SUB-SECT. 3.—B. 
Proceeds of sale-~Bili of sale 


for seven years at least >—-Held: tho 
policy was not within the Provecsan 
afforded by Life Insurance Act, 1908, 
s. 65, & the policy-moneys passed to 
the official assignee of the deceased 
Boer nolder = oueon Ms rte re 
NSURANCE O0., LTD. v. FISHER, 

N. Z. li R. 1286.—N.Z. . 


5061- iff, ——- Marohid prt dice 
ore assignment in bankruptey. 
Goal in bkpcy. is not ontitled to 
recover insurance on 4 building burned 
after the usaignment in bkpcy., hog 


which stood on land trauaferred pri 
to the assignment.—-CANADIAN | 


v 8 in pore 
HOLLISTER (Ont.) pe 3D.L. R. 
707; 7 C. B. BR, 629.—CAN, 


hts ounder emtrad — Can- 
cellation before receiving order.}—Held : 
the trustee in bkpcy. had no rights 
under the contract in the name of 
po it having been rightly can- 

ed.—Fe DOLLAR TaXt » Er Pp. 
Truster, [1924] 3 D. L. R. 97; 4 
C. B. R. 667.—CAN. 


st. Pefipantond of Pig dbs 
ectore-—To discharge personal 
l— Held : the 


 deoeteoiare of directors. 
tion was not fraudulent. —~ He 
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for personal injuries do not ove 
the trustee bk Re 


ven by huasb to wife—-To secure 
” wife.}—Held: the proceeds 
derived from realization of the securit 
effected after an act of bkpcy., bu 
before actual] adjudication, were money 
lent to the husband by the wife for the 
urpose of his trade or buainess at the 
te of bkpcy., &, as such, assets in 
the husband's eatate.--He Haw, (1926] 
N. Zz. L. R. §58.——N.Z, 
sw. Chattels in ostensible possession of 
husband—Onts of provf.}—Held: the 
onus war on the wife to ere that they 
were her property.—He McELLaND’s 
ESTATR, yess) 4D. L. R. 395; 38 
Co. B. R. 849. AN. 


Cases 6121—6263. 


6121. Add. Annotations :—Refd. Re Wait, [1927] 
1 Ch. 606. Mentd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. O. 1. 

6123. Add. Annotation :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 758. 

6124. Add. Annotation :—Refd. Earle v. 
worth R. D. ©, (1928), 44 T. L. R. 758. 

6126. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Karle v. Hemsworth R. D. C. 


(1928), 44 T. L. R. 605. 


6128. Add. Annotations :—Consd. Re Wait, [1927] 
1 Ch. 606. Mentd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1; 
Kursell v. Timber Operators & Contractors 
(1926), 95 L. J. K. B. 569; Re Smith, Franklin 


v. Smith, [1928] Ch. 10. 


6129. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth Rh. D.C. 


(1928), 44 T. L. R. 605. 


6129a. ———.]—-Ive CoLLins, No. 6659a, post. 


6135. Add. Annotation :—Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. & O. R. 297. 375. 


6136. Add. Annotation :—Mentd. Re Caines Mort- 
gage Trusts, [1918-19] B. & C. R. 297. 


6146. Add. Annotation :—Mentd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 321. 


6150a. 
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r i. -}—Although a foreign 
Bkpcy. Act cannot, of its own force, 
operate beyond the country which 
cnacted it, yet private international 
law & the comity of nations opcrating 
on the general Pais he relating to 
movable property will recognise its 
extra-territorial effect, so far at least 
as it dcals with personal property, 
especially where, as in the case of the 
U.S. Bkpey. Act, the Act does not 
tel Dh confine itself to property 
within the United States, but extends 
to “all property ” of bkpt.: & the 
fact that the U.S. Bkpcy. Act is given 
effect in Canada only by comity of 
nations is not a ground for bolding 
that it should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpcy. Act in tho 
United States.—-WILLIAMS v. RICE 
(Man.), [1926] 3 D. L. R. 225; [1926] 
2W. W. R. 192.—CAN, 

sa. Insolvency in South <Africa— 
Property in Ireland.}—By an order of 
the Supreme Ct. of the Union of Soutb 
Africa the estate of an insolvent was 
eequestrated for the bencfit of his 
ereditors; subsequently a trustce of 
the estate was elected, & was declared 
entitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The in-ulvent was entitled to certain 
freehold & leasehold property in 
Ireland. Under the law of the Union 
of South Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, 60 
far as such right did not conflict with 
the law in Ireland The Supreme Ct. 
of South Africa having requested the 
Irish ct to act in ite aid, the trustce 
applied for an order vesting the pro- 
porty in pry peebea ote was EL CNN 

such order.— OLToNn, [1 
2 I. R. 324.—IR. 
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61241. Payments to arcrue under 
ouilding contract— Retention money.}— 
Held: moncys already earned by the 
assignor, although not already duc & 
pevene to him, could be assigned by 

m, & their assignment was not 
invalidated by bkpcy. intervening 
before such moneys became due & 
payable, & this principle was applio- 








Transfer of shares bought for client.) ~ 


Hems- 


6208a. 


ENGLISH AND EmMprre Dicsst SuPPLEMENT. 


—A. instructed his broker to purchase on his 
behalf two hundred shares in a co. \ 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had in the meantime filed his -petition 
in bkpcy. & the transfer 
receiver & from him to the trustee in bkpcy. 
of the broker. 
also by A. :—Held: it was “ property held 
by bkpt. on trust’ within the exception 
contained in 1914 Act, s. 38, & it must be 
handed over to 
HIGLEE (1922), 88 T. L. R. 650; 66 Sol. Jo. 
77. 


The 


assed to the official 


It was claimed by the firm & 


A.—BARBER & SONS v. 


-]—In the circumstances (see No. 
6208) :—Held: C. had a lien on the goods 
for his debt.—BURN v. CARVALHO (1834), 


7 Sim. 109; 58 BE. R. 777, subsequent pro- 


793. 


able to retention money Kept back in 
respect of progross payments under a 
building contract.—OFFICIAL ASSIGNEE 
eats {1921] N. Z L. R. 460.— 


61281. Book debltse—Assignment to 
incorporated bank.)—Held: the assign- 
ment of all book debts then due or 
accruing due or thereafter to become 
due was a general assignment of book 
debts within Bkpcy. Act, s. 30, but was 
valid.—SaPrEeRA Tosacco Co, v. ROYAL 
BANK OF CANADA (1922), 63 D. L. R. 


58 ; 2 Cc. B. R. 809 ry 52 O. L. R. 131.— 
CAN. 





6128 ii. Assignment not reqgis- 
tered—No prorincial legislation pro- 
viding for registration.)—-Held : assign- 
ment void as against trustee in bkpcy 
— ROYAL BANK OF CANADA 0. EASTERN 
Trest Co., {1923] 1 D. L. R. 498; 
(1923] S. C. R. 177.—CAN. 

6128 ili. Future hook debts.J)— Re 
GorRpDOoN Stora, LTD., Zz p. STANDARD 
BANK, {1923) 4D. L. R. 279; 3 
C. B. R. 816.—CAN. 


6128 iv. -}——To be valid against 
a trustee in bkpry. any assigument of 
future book debts must be rigidly 
according to Bkpcy. Act, 8s. 30.—He 
WALTON, (1924) 4 D. L. R. 706; 6 
Cc. B. R. 112.—CAN. 


PART XX. SECT. 5, SUB-SECT. 1. 
6138 iv. -}—Re STANDARD ImM- 
PORTS, LTD., Ez p, CANADIAN EXPRESS 
Co. (1922), 68 D. L. R. 396; 2C.B.R. 
206.—CAN. 
6133 vy. ———.}—Re Wrison (Ont), 
ae 1D.L.R. 584; 70. B. R. 437.— 
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6139 iv. —— .}—As against an 
assignee in bkpcy. one who haa as 
principal consigned goods to bkpt. 
under an agency contract by which 
theo property did not pass to bkpt. 
may recover the goods or the proceeds 
thereof, provided & so far as they can 
be identified.—Re Cocks EsTatk & 
CONSORT TRADING Co. (1922), 65 
D. L. R. 7783 (1921) 3 W. W. RR. 434. 
—CAN. 


6139 v. money entrusted to.}— 
Held: the payer could only rank as a 
preferred creditor if the trust money 
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ceedings (1839), 4 My. & Cr. 690, L. C. 


Annotations :— Consd. Frith v. Forbes (1862), 31 L. J. Che 
Refd. Hutchinson v. Heyworth (1838), 9 Ad. & El 


6249. Add. Annotation :—Mentd. The Kronprin- 
Wee li The Parana, etc.,- [1921] 


6263. Add. Annotation :—-Mentd. Banque Belge v. 
Hambrouck, [1921] 1K. B. 321. 


could be traced to a particular fund.— 
Re DOMINION TICKET, ETC. CORPN., 
oar AKER, [1924] 2 D. L. R. 807.—~ 


61501. Broker—Securities sold for 
client—Proreeds paid into broker’s 
general account.j—Held : ag the money 
could not be distinguished in any way 
from other moneys in the general 
account. of the brokers the client could 
not claim it & could only suc for breach 
of contract.— Darin v. FAIRBANKS, 
GOBSELIN & Co. (1922), 66 D. L. R. 
335; 2C. B. R. 524.—CAN. 


sb. Sole beneficiary—Widow’s claim 
to share of estate.)—Where a widow 
claims under Widows Rellef Act, 
R. 8S. A., 1922 (c. 145), 8. 10, to' the 
unadininistered portion of her hus- 
band’s estate, such portion doer not 
vest in the trustee in bkpcy. of the sole 
beneficiary under the husband's will.— 
Re McInTYRR, (1925) 4 D. L. R. 127; 
{1925] 3 W. W. RR. 172.—CAN. 


PART XX. SECT. 5, SUB-SECT. 2.—B. 
so. Specific purpose—Stack certificate 
osiled with agent—For sale.|—Bkpt. 
sold a portion of the shares & had the 
remainder fraudulently traneferred into 
his own name :—dHeld: the trustee 
must return the sharesa.—DENMAN W. 
Tousa“w, Hart & ANDERRON & BELL 
TKLEPHONE Co. (1922), 66 DL. R 
572.—CAN. 











ad. -}—Held : it was 
necersary for petitioner accurately to 
identify the certificate which he claimed 


from the insolvent.—McKay v. Tur- 
GEON (1922), 67 D. L. R. 607.—CAN. 


PART XX. SECT, 5, SUB-SECT. 4.—A. 


6261 i. General rule—Fund undia- 
tinguishable.}—In order to give rise 
to a right to follow moneys as trust 
moneys mixed with the _ trustee's 
personal moneys there must have 
existed a trust fund capable of being 
identified & followed.—Re CHRISTIE 
GRANT, LTD., Az p, CANADIAN EXPRESS 
Co., [1923] 1 D. L. It. 505: 32 Man. 


6261 H. S.P. OGitvm FiLovur MILs 
Co., LTp. »v. CANADIAN CREDIT MEnN’s 
Trost ARSOON., LTp., [1925) 4D. L. R. 
969; [1925] 3 W. W. R. 686.—CAN. 


6270. Add. Annotation :—-Refd. Banque Belge v. 
Hambrouck, {1921] 1 K. B. 821. 


6272. Add. Annotations :—As to (1) Refd. Banque 
Belge v. Hambrouck, {1921} 1 K. B. 821. 
As‘io (2) Refd. Banque B Belge v. aa on 
ae 1 K. B. 321; Re Wait, [1927] 1 Oh 

6295a. Life interest falling into possession—During 
third bankruptcy—Right of trustee under 
previous bankruptcies.}—Re SriLBER’s SkET- 
TLEMENT, PUBLIC TRUSTER v. SILBER, [1920] 
W. N. 77. 

6298. Citations :—For ‘‘ CHIPPENDALE v. TOMLIN- 
SON (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406 ”’ read ‘‘ CHIPPENDALL v. TOMLINSON 
(1785), 4 Doug. K. B. 318; 1 Cooke’s 
era a Laws, 8th ed., p. 428 ; 99 HK. QR. 
Add. Annotations :—Distd. Beckham v. Drake 
(1849), 2 H. L. Cas. 579. Consd. Re Roberts, 
{1900]1Q.B. 122. Refd. Re Elswood (1855), 
26 L. T. O. 8S. 96; Wadling v. Oliphant 
(1875), 1 Q. B. D. 145. 


6808. Add. Annotation :—Mentd. Hoystead v. 
Taxation Comr., [1926].A. ©. 155. 


6313. Add. Annotation :—Mentd. Toystead v. 
Taxation Comr., [1926] A. C. 155. 


6317. Add. Annotation :—Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 155. 


63824. Add. Annotation :—Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6331. Add. Citation :—-sub nom. Re CLAYTON & 
BEAUMONTS’ CONTRACT, 2 Mans. 345. 


6834. Citations :—For “ [1918] 2 Ch. 388” read 
[1918] 2 Ch. 339.” 


6347. Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 


6348. Add. Annotation :-—Refd. Dyster v. Randall, 
[1926] Ch. 932. 
6349. 


Add. Annotation :—Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 155. 


6267 i. Agent to sell goods—Right to 
proceeds of sale.}|-—-Money ges by 
# commission agent from sales of his 
customern’ property ts, after deduction 
therefrom of the agent’s commission 
& expensos, money held by him in a 
fiduriary capacity. & if it is mixed 
by the agent with his own money in 
his general banking account & i 
become bkpt., the money can 
followed by the cestuis que trust if " be 
is still tracvuable; otherwise they have 
no ms i other than proving thelr 1 D, L. 


dwe 





ernest rns bkpcy.—SaLteR & 117; 3C. B. R. 589. 
AR ae v. Lease BANK, b iv. 
alot & 


mainly as a store, in which dcbtor’s 
wife carried on a business, but in the 
reur part was stored some coal, 
& household furniture. 
gz had an outside cntrance as 
well as an inside one. 
been crected by debtor, which had an 
outside entrance only :— Held > 
propers was within Exemptions Act, 
gs. 2, cl. 10, & was under Bkpcy. Act, 
10, excepted from an assignment 
under that Act.—Re SKSEELRF, 
R. 589; Nak Ww. W. 





By See: 
operty.}—Under Bkpcy. Act 
ullding belonging to a partner- 


Vol. V.—Bankruptey. Cases 6270—6507a. 


6352. Add. Annotation :—Consd. Re Wigzell, Ex p. 
Hart, (1921) 2 K. B. 885. 


6366. Add. Annotations :—Distd. Re Wilson, Ex p. 
Salaman, The Trustee v.. Keith, Prowse 
(1925), 133 L. T. 814. Refd. Re Cohen, Ez p. 
Official Receiver, [1919] 2 K. B. 271; 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835. 


6390a. Property acquired between two insolvencies 
—Assignees under second insolvency en- 
titled.|—CurtTis v. SHEFFIELD (1836), 8 Sim. 
176; 5 L. J. Ch. 377; 59 E.R. 70. 

Annotation :-—Consd. Re Clagotts Estate, Fordham v. 

Clagett (1882), 20 Ch. D. 637. 

6395. Add. Annotation :—Refd. 

(1926), 70 Sol. Jo. 1161. 


6398. Add. Annotation :—Refd. 
(1926), 70 Sol. Jo. 1161. 

6399. Add. Annotation -—Mentit* ‘Re Lee, Ha p. 
Grunwaldt, [1920] 2 K. B. 200. 

6409. Add. Annotation :—Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

6410. Add. Annotation :—Mentd. Parr v. A.-G.; 
[1926] A. C. 239. 


6415. Add. Annotation :—As to (2) Refd. Watson 
v. Haggitt (1927), 44 T. L. R. 90. 

6449. Add. Cilation ?—sub nom. Re PLIMMER, 
Ez p. SPELLER, 14 C. B. 159, n. 

Add. Annotation :—Roefd. Graham v. Furber 
(1853), 2 C. L. R. 10. 

6464. Add. Annotation :—Mentd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6477. Add. Annotations :—Refd. Re Tabor, La p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, £2 p. The Trustee, [1923] 
2 Ch. 89. 

6483. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6507a. In name of agent-—Delivery orders in 
hands of buyers.)—-Bkpt., who carried on 
busincss as a merchant, had for some years 


Re Mathieson 


™%e Mathieson 











dealt with pltfs. in vacuum flasks, which 
LUSSIER, be eld 4 ah L. R. 637; 61 

O. L. R. 7.—CAN 
wood 6293 v. .}—An_ insolvent 


The rtore & has power to dispose of any property 


he may acquire after being declared 
insolvent, & all persons dealing with 
him bond fide & for a consideration 
will be discharged from making & 
further payment to the official as- 
signec, provided the transactions took 
place before the official assignee inter- 
vened & claimed the property on 
behalf of insolvent'’s estate. Sr ae 
LaL vw. KrpirR le (1924), IL. nf. 
46 All. 565.—IND 


A Jean-to had 
the 


923) 


PART XX. SECT 6. 


6283 i. ‘‘ Working tools’? — Law 

agent’s library.)—Ileld: law reports, 
statutes, & legal text- -books, forming 
the professional] library of a practising 
law-agent, were not necessary ** work- 
ing tools.”"—-PaNELL v. ELGIN, [1926] 
8. y 9.—SCOT. 
— Fre SP aha 


i 

11928) 3 W. W. R. 1205.—-CAN 

h fi. Effect of mortgage. t—-Where 
the owner of an urban mertead 
mortgages it, the exemption rights of the 
owner are confined to the enue? of 
rorlemption. Pert: oa A ee 
WwW. W. R. 67 D 6; 33 


Man. L. R. en to ak AN. 

h fii. ** Building occupied °-—~ 
By debdtor.J}—Debtor was the regis- 
tered owner of a lot on which war a 
two-storey building, in the upper 
storey of which he & his wife had 
dwelt continuously since his purchase 
of the lot. The lower storey was used 








rhip Face to the authorised asrigneo 
under an assignment by the partner- 
ship, although part of the building is 
occupied as a home by one of the 
partners.—He DORROVITCH, DORRO- 
VIToH +¥. CANADIAN CREDIT MEN’S 
TkustT Assoon., Lrp., (1925) 1 D. L. R. 
21; (1924) 3 W. W. R. 681.- -CAN 

h v. Exempt from seizure under 
execution.]-—~ Held : not property divi- 
sible amongst bkpt. ’ creditors.— 
TRADERS TRUST Co. v. COHEN (Man.), 
{1927} 3 W. W. H. 473.—CAN. 


PART XX. aod 7, SUB-SECT. 1.— 





6286 iii. ./—The after-acquired 
pro rty of a debtor is available among 
itore under a receiving order but 

not under an satborives assignment.— 





Re Lipson, (1923] 3 D. L. KR. 1171; 
620. L. R.352; 2G. B, R. 488.—CAN. 
6291 iva. —— Under intestacy.] 





—-Held: to vest in the trustee.—. 
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PART XX. eect A SUB-SECT. 1.— 

sl. Agreement ee trustee, bank. 
rupt d° employer— Interference ner ee) 
— Re LOUNSBURY (N. B.), [1927] 
D. L. R. 1040.—CAN. 


PART XX. saad o SUB-SECT. 1.— 





Application to ip aah ead by 

aastgnment.j}—He GADSBY, 
Ez p. Write & ELuLiorT, (1925) § 
D. L. R. 1159.—CAN. 


PART XX. SECT. 9, SUB-SECT. 1. 
6416 i. ** Goods,”” “goods & chat- 
tels »—(v0ds of third party—Inter- 
mingled with danierupt s property by 
third party.J—Held.: the entire pro- 
perty became assots to satisfy the 
a —Re PROGRESSIVE FARMERS, 
HOLDEN Weta Co.'s CLAIM 
(Tesi), 62 D. L. R. 631; 2C. B. R. 
551.—CAN. 


6516a. 


PART XX. SECT. 9, SUB-SECT. 3.— 
B. (b) i, 


Cases 6507a—6701. | ENGLISH AND Empire DIGEST 


came from Germany. The bills of lading in 
respect of the goods were made out “to 
order’ & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a - wharf 
in the name, & for the account, of S. When 
a sale had taken place S. signed a delivery 
order which bkpt. handed to the buyers 
against Fg era for the goods. Between 
Aug. 8 pt. 7, 1927, pltfs. purchased a 
number of cases of vacuum flasks & paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
mede on Sept. 24. Bkpt., upon payment 

being made for the goods, handed to pltfs. 

delivery orders for the goods signed by S. 

& addressed to the wharfingers. These 

delivery orders had not been presented at 

the wharf at the date of the bkpcy., & when 

they were presented shortly afterwards the 

wharfingers, acting on S.’s_ instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, s. 38 (ec): 
—ITeld: pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the trustee was not 
entitled to the goods as forming part of 
bkpt.’s estate.—-SimEons (C.) Co. »v. 
DURAND’S TRUSTEE, [1928] 2 K. B. 66; 97 
L. J. K. B. 537; 188 L. T. 612; [1928] 
B. & O. R. 19. 


6514. Add. Annotation :—Consd. Re Tabor, Ez p. 


Cork, [1920] 1 K. B. 808. 


6515. Add. Annotations :—Consd. Re Tabor, Ez p. 


Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

On business premises.] — The 
custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer.—He Tapor, Ea p. CORK, 
[1920] 1 K. B. 808; sub nom. Re Taxsor, 
Ee p. Truster, 89 L. J. K. B. 852; 122 
L. T. 799; 86 T. L. R. 191; [1919] B. & 
C. R. 299. 


Annotations :-——Folld. Re Kaufman Segal & Do 


mb, Er pn. 
a nurtee, (hoes) 2 Ch. 89. Refd. French v. Gething, [1992 


6519. Add. Annotations :—Consd. Re Tabor, Ez p. 


Cork, {1920]1 K. B. 808, Folld. Re Kaufman 
es os Domb, Ea p. The Trustee, [1923] 


6523. Add. Annotation :—Refd. Re Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Sr pbuilding & Dry Docks Co., [1926] Ch. 


6524. Add. Annotation :—Mentd. Re Blyth Ship- 


w——— Second ie policy to the 


oe gaged ittotheinaurance to th oe 
In Apr. 1807, OC, mortguged the eurrender value, & 


6659a. 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Oo., [1926] Ch. 
404. 


6525. Add. Annotations :—Refd. Lamb-v. Wright, 


[1924] 1 K. B. 857; Simeons ov. Durand’s 
Trustee, [1928] 2 K. B. 66. 


6561. Add. Annotation.:—Retd. French v. Gething, 


[1922] 1 K. B. 286. 


6584. Add. Annotation :—Mentd. Richmond v. 


Savill, [1926] 2 K. B. 530. | 


6618. Add. Annotation :—Refd. Lamb v. Wright, 


[1924] 1 K. B. 857. 


6614. Add. Annotation:—Mentd. He A°lester, 


[1922] 2 Ch. 211. 


6625. Add. Annotation :—Refd. Re Wethered, 


Ex p. Salaman, [1926] Ch. 167. 


6647. Add. Citations :—sub nom. Re PLIMMER, 


Ex p. SPELLER, 14 OC. B. 159, n. 
Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 C. L. BR. 10. 


6657. Add. Annotation :—Consd. Re Collins, [1925] 
Ch. 556. 

6659. Add. Annotation :—Apld. Re Collins, [1925] 
Ch. 556. ; 





———.]—-For some years before his 
bkpcy. a surveyor & assessment specialist | 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his clients’ properties for rating 
purposes & give expert evidence on their 
pee his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. At the date of the mtgor.’s 


_ bkpcy., some fees (a) were due on completed 


contracts, but some fees (b) were still un- 
earned. The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts & earn fees (b) :—Held: (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were due to him 
‘‘ in the course of his trade or business’? & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 88 (c); (2) the mtge. of 
fees (b) earned since the peavey: was in- 
operative against the trustee.—Re OCoLuins, 


[1925] 1 Ch. 556; 183 L. 'T. 479; sub nom. 


Fe Couuins, Hae Pp: SALAMAN (TRUSTEE), 95 
L. J. Ch. 55; [1925}).B. & OC, R. 90. 


6689. Add. Annoiation:—Refd. Re Wethered, 


Ex p. Salaman, [1926] Ch. 167. 


6701. Add. Annotations :—Folld. Birmingham 


B Co. (Official Liquidators) ». Carter 
(1872), 20 W. R. 364. Refd. Semphill »v, 


‘June, 1907, C. was adjudicated gt tion in the mito was ‘“* goods 
In 1915 the insurance co. were paid the chattels’ within Irish Bkpt. & Insol« 
amount due on their mtge. aan 

assignees. 


in'1905,0 the owner of a life poliey of th dered ee y diane b the poe 
,C. C) sentences surrende e polic session, order, or ition of bkpt.’ 
© insurance co = ea ite dapat Lave 


vent Act, 1847 (oc. 60), 6. 313, & was at 
920 the date of the bkpey. ** ! 


receiv by the consent & permission of He rue 


00. . applied for pay- owner,—Re CLANOARTY, 11921) 9 I. Re 
olicy & the lands to B., who gave no ment of s 
Potice to the oo, till Nov. 1980. In mtge.>—Eeldr the Cette tee | 


on his 37 To ° 


’ the equity of redemp- 
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Queensia Investment Co. (1878), 29 
a T. Rabbinge (1878), 
giu6, Add. . annotation :—Refd. Simeons  »v. 


d 
Durand’s Trustee, (1928) 2 K, B. 66. 
735, Add. Annotation :—Refd. Enclis 
a Retone Benefit Assce. (1928) rv pee. R. 


910, Add. Annotation :—Mentd. Bi ; 

oe Tey, 11920] 1 K. B. 707. ickerdike v. 
6742. Add. Annotation :—Refd. Lamb v. Wri 
1994} 1 K. B. 857. v. Wright, 


6744, Add, Annotation :—Distd. Lamb »v, i 
[1924] 1 K. B. 867. wee 
745, Add. Annotation :- Refd. Lamb v. 

[1924] 1 K. B, 867. 
6745a. Whether mere visible employme 

in trade or business sufficier er i op 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 


trade or business. (2) In order that ‘goods 
may be in the possession, order or disposition 


of bkpt. in his trade or business within the ggo4. 


clause they must be not merely visibly 
employed in his trade or business, but 
acquired & used for the purposes of the 
business.—LamB v. WricHt & Co., [1924] 
1K. B. 857; 98 L. J. KB. 366; 180 L. T 
703 ; 40 T. L. R. 290; 68 Sol. Jo. 479 ; 
B. & C, RB. 97. 

6745b. Fees due on completed contracts to sur- 


veyor & assessment specialist.)— te CoLLINs, 
No. 6659a, ante. 


Durand’s Trustee, [1928] 2 K. B. 66. Mentd. 
fe Kaufman Segal & Domb, ke p. The 
Trustee, [1923] 2 Ch. 89; Lamb v. Wright, 
[1924] 1 K. B. 857. 

6751a. Must be given both to possession & to use 
in trade or business.|—Lams v. WricHt & 
Co., No. 6745a, ante. 

6762. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6777. Add. Annotation :~—Refd. Re Wethercd, 
Ea p. Trustee (1925), 184 L. T. 264. 

6704. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


6798. Add. Annotation: -Refd. Lamb v. Wright, 
{1924} 1 K. B. 857. 


6802a. —— ——.|—In Jan, 1922, G. pur- 
chased from bkpts. certain chattels used by 
them in their business as clothiers, & subse- 
quently in consideration of the option to 
purchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tablea, work 
tables, machines, stools, etc. The agreement 
was determinable in the event (inter alia) of a 
receiving order in eae being made against 
the hirers, upon which all payments made by 
the hirers were forfeitable & the chattels 

* were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers ;. on Sept. 21 they were adjudicated 





PART XX. SECT, 9, SUB-SECT. 5,-—-A. 1 s0 induced. — Re RoBerts, (1024) 1 
D. L. R. 386.—CAN, 


PART XX. SECT. 9, SUB-SECT. 6.--A. 
8799 i. ——- ———- ——, 
immediate 


67631. Delt to on | 
: elivery ff goods ‘ Nes AB 
Lid sasniberery feo ly ror ara rlagntin 
. Cue © 

trustee could not rely on a withdrawal 


Vol. V.i—Bankruptoy. Cases 6701—6858a- 
bkpt., & on Sept. 25 a trustee in he bkpcy. 


a 


of th 


was appointed. On motion by the trustee for 


declaration that the chattels formed part 
estate of bkpts. ag being in their order 


& disposition with the consent of the true 
owner :—Held: there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitabie that by reason 
of the possession & user of the goods in the 
trade or business of the trader they ‘ must ” 
be the property of bkpts.—Re Kaurwan 
Seca, & Donn, Ex p. TRUSTER, [1923] 2 Ch. 
89; 92 L. J. Ch. 218; 128 L. TP. 650 ; 67 
Sol. Jo. 333; [1923] B. & OC. R.1 


6818. Add. Annotation :—Refd. Lamb ». 
[1924] 1 K. B. 887. 


ent.|—(1) In order 6819. Add. Annotations :—Distd. Re Kaufman 


Wright, 


Segal & Domb, Ea p. The Trustee, [1923} 
2 Ch. 80. Refd. Lamb v. Wright, {1924} 


1 K. B. 857; Simeons v. Durand’s Trustee, 
[1928] 2 K. B. 66. 


of bkpt., but also to their being used in his 6821. Add. Annotations :—Retd. Lamb v. Wright, 


ve 


1924] 1 K. B. 857; Simeons ». Durand’s 
Trustee, [1928] 2 K. B. 66. 

Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


68538. Add. Annotation :—Refd. English Insce. v. 


National Benefit Assce. (1928), 44 T. L. BR. 
801. 


[1924] 6858a. Judgment debt.]-—S., a customer of bkpt., 


a stockbrokey, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1923, 
recovered judgment. ter, -§. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, & covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to 8., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Feb. 27, 1924, bkpt. 
committed an act of bkpcy. In Mar. 1924, 
J., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, op the in- 
structions of both & without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts & the subsequent ones to the pay- 
ment of the judgment debt; & S. further 
agreed to deliver promissory notes: payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 
notes from 8S. &, as agent of W., collected the 
amounts as they fell due on the notes & paid 
part thereof to W. & retained the balance. 
After payment J. returned the notes to 8. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a receiving order 
was made, at which date 8S. had paid & W. 
had received from J. sums amounting to 
£00 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 


Or meet ed ae A MRR epee ees Am TT Wetmmerate wee oo = 


haser nor any change of 

din Ati 1 pe : the sale & tians- 
were void as against the trustee. 
RROW, [1928] 4 


—FITZGERALD v. MCMo 
D. L. BR. 619; 52 0. L. R. 388; 8 
hl ag pe Q. B. R. 29.—CAN. 


Cases 6858a—6918a. ENGLISH AND EMPIRE DIGES 


ave notice to S. of the assignment. On 
pt. 25, 1924, an order of adjudication was 
made, & on Oct. 7, 1924, appct. was appointed 
trustee. In Apr. 1925, W. died, & his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. divisible amongst his creditors :— 
Held: (1) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conversion into a judg- 
ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the order & disposition 
of bkpt. & divisible amongst his creditors ; 
(2) the agreement between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
Ge of either S. or W. of an available act of 
kpey., & the ct. inferring an agreement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 45, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes; 
(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed.—Re 
WETHERED, Ea p. SALAMAN, [1926] Ch. 
167; 70 Sol. Jo. 324; sub nom. Re WETHERED, 
Hz p. SALAMAN’S TRUSTEE, TRUSTEE v. 
Bance, 95 L. J. Ch. 127; 1384 L. T. 264; 
[1925] B. & C. R. 265. 

6859. Add. Annotations :—N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ez p. The Trustee, [1923] 
2 Ch. 89. 

6868. Citations :—For “5 Ch. App. 520” read 
“8 Ch. App. 520.”’ 


Add. Annotation :—Mentd. French v. Geth- 
ing, [1922] 1 K. B. 286. 


6867. Add. Annotation :—Refd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 


6868. Add. Annotation :—Folld. Re Tabor, Ea p. 
Cork, [1920] 1 K. B. 808. 

6869. Add. Annolation :—Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6873. Add. Annotations :—Refd. Re Tabor, Ea p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Sein Ke Domb, Ez p. The Trustee, [1923] 


6879. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


PART XX, SECT. 9, SUB-SECT. 8.—A. 

6859 i. Duty of court—To take notice 
oF alleged custom.}-—Where it is proved 
that no iess than 57 funeral cars & 
hearses were supplied In Ireland under 
hire-purchase ment by one tirm 
between Nov. 25, 1912, & Mar. 8, 1923, 
the ct. will draw the conclusion that 
the custom of funeral hearses 
on the hire-p system is suffi- 
ciently notorious. The test in suoh 


hearaes & funeral 
RENS, No. 6859 1., 


cases is what is the state of knowledge 
of persons who have made themselves 
acquainted with the nature & custom 
of the particular situation.—Ke Tor- 
Bane: (1924) 21. R.1, 4; 581. U. T. 
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6879a. Clothiers—Custom to hire machines.|—f, 
KaurmMan Seaat & Doms, Ea p. TRUSTEE, 
No. 68U2a, ante. git 

6881. Add. Annotations :—Apld. Re Tabor, Ka p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

s8ia. —— —— ——.]—Fe Tabor, Hz p. Cork, 
No. 6516a, ante. 

6882a. —— Antique furniture.)—A custom 

exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, goods 
upon his premises are not in his order & 
disposition within 1914 Act, 8s. 38.—Re 
Forp, Ex p. TRUSTEE v. RESTELL, BROWN 
& Co. (1928), 97 L. J. Ch. 334; eub nom. 
Re Forv, Fz p. HAWKINS, 44 T. L. R. 648 ; 
sub nom. Re Forp, RESTALL, BRowN & 
CLENNELL, L&@D.’s Casnp, 72 Sol. Jo. 517. 

Annotation :—Apld. Ie Ford, Powell’s Case (1928), 72 

Sol. Jo. 517. 

6882b. ——— —_— Sent by private customer.|— 

aa PowEL.’s Case (1928), 72 Sol. Jo. 
17. 

6885. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add. Annotation :—Consd. Re Tabor, Ea p. 
Cork, [1920] 1 K. B. 808. 

6889. Add. Annotations :—Apld. Re Tabor, Hz p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add. Annotation :—Refd. Re Tabor, Ez p. 
Cork, [1920) 1 K. B. 808. 

6890a. ——.]—Re Tasor, Haz p. CorK, No. 
6516a, ante. 

6892. Add. Annotation :—Mentd. Re Morris, May- 
hew v. Halton, [1921] 1 Ch. 172. 

6898. Add. Annotation :—Refd. French v. Gething, 
[1922] 1 K. B. 236. 

6911. Add. Annotation :—Refd. Re Chiandetti, 
Ez p. Trustee (1921), 91 L. J. K. B. 70. 
6912. Add, Annotation :—Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 
6912a. ——— Goods sold in interpleader action— 
Proceeds in court.) —- Re CHIANDETTI, Ex p. 

TRUSTEE, No. 7113a, post. 

6915. Add. Annotations :—Consd. He Chiandetti 
(1921), 91L. J. K. B. 70. Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

6916. Add. Annotation :—Mentd. He Fairley, 
[1922] 2 Ch. 791. 

6916a. ——— ——.|—-Re CHIANDETTI, Fx p. 
TRUSTEE, No. 7113a, post. 

6918. Add. Annotation :—Consd. He Fairley, [1922] 
2 Ch. 791. 














6918a. ——— Subsequent withdrawal & return 
of nulla bona.]—On Jan. 14, 1921, the sheriff, 
in executing a writ of fi. fa. for 2144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 
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b (p. 810). Add “‘affd. sub nom. 
MaRTIN v. FOWLER, 46 S. OC. R. 119.” 








fi. ————.]-—-Payment of pro- 
ceeds of sale:—Held: a preferential 
ayment & vold.— ZxipmMan & 
pesca Re Tee. Cae veRY (dee 66 eee 
7 ° OR- . e SJ r e oe 
pal gece 09; 2G, B. R. 547.—CAN. 
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for £72 balance. He retained th 
received on account f @ £72 
aid tt to: the G or fourteen days & then 


bet 
ar. 16 the sheriff madeeo meters: On 


Vol. V.—Bankruptey. Cases 6918a—'7008a. 


Annotation :—Consd. 
1. 302. 


on being paid £53 made a second levy, but 8985a. ‘* Any other petition **—Notice not given 


aaditlon to fcac on account of the debt in 


: ; ssession 
again withdrew rassevia serge red 


& right of re- 
for the £19 balance. Ate netaiaing. git 
£53 for fourteen days he paid it to the 


execution creditors. On Apr. 26 the sheriff 
made a third levy, but the goods seized bein 
found on interpleader to belong to a thir 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 3:—Held: the 
execution was completed within 1914 Act, 
gs. 40, 41, by the return of nulla bona on 
May 2, & the trustee had no title to the £72 
& £53 realised by that completed execution. 

Qu: whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37.—fRe FAIRLEY, [1922] 2 Ch. 791; sub nom. 
Re FaIrRLEY, Ea p. OFFICIAL RECEIVER, 92 
L. J. Ch. 140; [1922] B. & C. R. 127; sub 
nom. Re FAIRLEY, kz p. Low & BONAR, LTD., 
38 T. L. R. 893, D. C. 


6919. Add. Annotation :—Consd. Re Fairley, [1922] 
2 Ch. 791. 

6920. Add. Annotations :—As to (1) Consd. Re 
Fairley, [1922] 2 Ch. 791. Refd. Re Chian- 
detti (1921), 91 L. J. K. B. 70. 

6921. Add. Annolation :—-Consd. Re Puirley, [1922] 
2 Ch. 791. 

6981. Add. Annotation :—Mentd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. ; 

6954. Add. Annotation :—Refd. Re Chiandettl 
(1921), 91 L. J. K. B. 70. 

6955. Add. Annotation :—Refd. Re Fairley, [1922] 
2 Ch. 791. 

6961. Add. Annotations :—Refd. Re Wigzell, Hz p. 
Hart, {1921] 2 K. B. 885; Re Wilson, Ez p. 
Salaman, The ‘Trustee v. Keith, Prowse 
(1925), 183 L. T. 814; Re Wait, [1927) 1 Ch. 
606. Mentd. Re London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67; Scran- 
ton’s Trustee v. Pearse, [1922] 2 Ch. 87; Re 
a aia Motor Co., Ea p. Chaplin, [1928] 

. 105. 


7006a. 


within fourteen days.|—A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale.’ 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which ao receiving order was made 
as & -natter of course. Notice of this second 
ile was given to the sheriff more than 

ourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. “he trustee in 
bkpcy. & the execution credit. both claimed 
the money :—Held: thewords in 1914 Act, 
s. 41 (2), ‘or on any other petition of which 
the sheriff has notice,’’ were not to be 
qualified by the addition of the words 
“within the said fourteen days’ so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition.—LATTER v. JUCKES 
& Paap, {1927} 1 K. B. 17; 96 L. J. K. B. 
137; 186 L. T. 177; 42 T. L. R. 723; 70 Sol. 
Jo. 905; [1926] B. & C. R. 133,'C. A. 


6966. Add. Annotation :—Refd. Re British Sali- 


cylates, [1918-19] B. & C. R. 160. 


6979. Add. Annotations :—Refd. Latter v. Juckes 


& Page, [1927} 1 K. B. 17. Mentd. The 
James W. Elwell, [1921] P. 351. 


7008. Add. Annotation :—Mentd. The Joannis 


Vatis, [1922] P. 92. 


Sale after bankruptcy—Of goods 
sufficient to satisfy two executions—-One 
delivered after bankruptcy.|—Held: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution.—STEAD v. GASCOIGNE (1818), 8 
Taunt. 527; 129 E. R. 488. 





6962. Add. Annotations :—Mentd. Re Gunsbourg, annotations :—Refd. Giles v. Grover (1832), 9 Bing. 128; 
[1920] 2 K. B. 426; Scranton’s Trustee v. 


Batchelor v. Vyse (1834), 4 Moo. & 8. 552; Aldred v. 
Pearse, (1922) 2 Ch. 87. Constable (1844), 6 Q. B. 370. ‘ 
6964. Add. Annotation :—N.F. Latter v. Juckes 7008a. Stay of proceedings—-When ordered. |. 
(1926), 42 T. L. R. 723. GIBSON v. HUMPHREY (1833), 1 Cr. & M. 544; 
PART XX. SECT. 10, SUB-SECT. 4.—A. 6934 lil. —— Zztra Judicial Seizures reasonable.’”’—MoRoscHAN v. MoRro- 
6984 ii, ——— Bunhkruptcy Act, 3. 11 Act, KR. S. A., 1922 (Ce. ba Uc ag SCHAN, pads 2W. W R. 147; #14 
(3).]—Until a sheriff with whom a writ Act, 1919, 8. 11 (3), does not apply L. R. 233; 69 D. L. R. 3533 


Sask. L. 
of execution has been placed receives a property ed rig the cay ar 10. B. R. 493.—CAN. 
by debto AMILTON AKES. y 
provided ‘by the above sect, “or D, LR. 514; (1925]1 W. W.R.172; _6888!v, ———_ Seigure after autho- 
publication, of notice, in the Gacette 5 C. B. R. 465.—CAN. ied aaege 4 2 a ata a soos 
Seria cat atiaching debtor's cade, PART XX. SECT.10, SUB-SECT.4.—C. ©. B. R. 806.--CAN. 


A statement made by the solr. for the 6988 iii. ———.}—While a sheriff is 6990 1. Possession money—Sheriff 
asriguee to a sheriff's officer that an not entitled to poundage unlese he has continuing in possession— After nolice 
assignment has been made, does not obtained aome money forthe execution of assignment.}—The costs to which 
amount to notice to the sheriff, & is creditor, yet r. 495 contemplates that the execution creditor is entitled are 
not @ ground for depriving him of the the sheriff is to receive something. the coxts of execution up to the time 
costs of a levy made after such etate- even though no money has been notice of the assignment is given the 
ment.—TOowERS v. SOLOMON, [1922] realised by since it provides that sheriff.—BAKER v. RICHARDS, [1918] 
1 W. W. R, 1077; 20. B. R..579.— he is to be entitled to poundage “or 2 W. W. R. 902; affd. 59 83. G KR. 
CAN. such less sum as a judge may deem 656; 49 D. L. R. 684.—CAN. 


J.8. 225 15 


Se) er" te ir 
Gases 4 
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l. 68; 3 Tyr. 588; 2L. J. 
a. R. 516, Ex. Ch. ' 
Annotation :—Retd. Moon v. Raphael (1835), 2 Bing. N, C. 


T0382. Add. Annotations :—Refd. Re Webb (Fmith- 
field, London), {1922} 2 Ch. 869. Mentd. 
el v. De Keyset’s Royal Hotel, [1920] A. OC. 


7051. Add. Annotation :—Mentd. The James W. 

Elwell, [1921] P. 851. 
7058. Add. Annotations :—Retd. Latter v. Juckes 
Page, [1927] 1K.B.17. Mentd. The James 


1078.. Add. Cilation :—sub nom. Re PiLoMMen, 
Ex p. Trustees, 69 L. J. Q. B. 936; 48 W. R. 
634: 44 Sol. Jo. 572; 7 Mans. 367, C. A. 
Add Annotation :—Retd. Re Mathieson, [1927] 
1 Ch, 233. 

7085. Add. Annotation :—Refd. 
[1927] 1 Ch. 288. 

7086. Add. Annotation :—Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7087. Add. Citation : — subsequent proceedings 
(1805), 11 Ves. 877. a 

7089a. Declaration of trust without consideration— 
Credit in account of money to wife.}—Held : 
not binding on bkpt.’s creditors.—He SmoTH, 
Ex p. Smitu (1812), 1 Rose, 208. 

Aaeedion i— Oonad. Pareons v. Coke (1853), 27 L. J. Ch. 


7991. Add. Annotation :—Retd. Re Mathieson, 
{1927} 1 Ch. 283. 


7094. Add. Annotation :-—Refd. 
{1927] 1 Ch. 283. 


7006a. Settiement of property in exercise of general 
power of appointment.J]—Held: not within 
1914 Act, s. 42.—Re MaTHIEson, [1927] 1 
Ch. 283; 71 Sol. Jo. 18; sub nom. Re 
MaTHig£<0n, Moore (TRUSTER) v, MATHIESON, 
96 L. J. Ch. 104; [1927] B. & C. R. 80; eud 
nom. Re MaTHIESON, Ex p,. Trustee, 136 
L. T. 528, C, A. 


7098d. Property accruing ‘‘ after marriage in right 
of wife.’’]—Property devolving on a husband 


Re Mathieson, 


Re Mathieson, 








ann Biupine Diczst Superement. 


on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of his wife within the 
. exception to 1914 Act, 8. 42.—Re Bower 

Wruiiams, Bx p: TRverrn, (1927) 1 Ch, 441; 
96 L. J. Ch. 186; 186 L. T. 742; €3 T. L. R. 
225; 71 Sol. Jo, 122 3. {1927] B. & C. R. 
21,0.4. | . 

7098, Add. Annotation :—Refd. Jagger v. Jagger, 
[1928] P. 98. 

7104, Add. Annotations :-—As to (1) Refd. Re 
Charters, Ba p. Trustee, [1923] B. & O. R. 
04. As fo (2) Consd. Re Charters, Ew p. 
Trustee, [1023] B & C. R. 94. 

7105. Add. Annotation :—Retd. Re Wombwell 
(1921), 37 T. L. R. 625. 


7168. Add. Annotation:—Consd. Re Charters, 
Ex p. Trustee, {1923] B. & OC. R. 84. 
Charters, 


7109. Add. Annotation :-—Consd. Re 
Ee p. Trustee, [19623] B. & OC. RB. 04. 


7111. Add. Annoilation :—Moentd. Re Gunsbourg, 
{1920] 2 K. B. 426. 

7118. Add. Annotation :—Mentd. Denny (Trustee) 
v. Denny & Warr, [1919] 1 K. B. 588. 


7118a. ——~ Gift by brother to sister.]—-By a deed 
of gift dated Gct. 7, 1019, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, ‘‘in con- 
sideration of bis natural love & affection for 
the donee ’’ purported to assign & convey to 
his sister, resp., ‘‘ the business carried on by 
him at 58a, Oid Compton Street, Soho, & the 
stock-in-trade, wine & produce in & about the 
premises.’’ At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under R. 8. C., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 


PART XX. SECT. 10, SUB-SECT. 8. Consn & MAwutn, = transferred.—KixRAL v. Fussasx. (1922), 
P -/ PR; pene Memorandum yore oe MEN’S ane 68 D. L. R. 780,—CAN. 
t tifle subject tn costs of prior erecu- CN, TD. wv. IVA ; ; ert 

tion.}—On an agsignment under Bepey, {1846} $ D. L. R. 942: [1826] Peay Fey ee Wa 
Act, where there are executions W.W. R. 34; revad.{1927] 1 D. L. R. ruperty had been acq & money 
recorded against land of the assignor, $77; {1927} 1 W. W. R, 162; 22 Alta. invoted by a husband in the name of 
the registrar of land titles, in making L. R. 187; 8C. B. R. 23.—CAN his wife for the purpose of defeating 
tranemisnion of title to the assignee, 1078 iii. S. P. TRADERB TR his creditors Heide the property 


should make a memorandum that the 
title is subject to a Hen for costa of the 
first execution which wae lodged with 
the sheriff & to a Ven fer coste of 
Tegistration & sheriff’s fees of al) 
the executions, — Re 


086 ii a. 





UstT Co. v. 
ee (Man.), [1927] 3 W. W. R. 473.— 


7 — ——,.] — Held : 
er not being bedged about with con- 
Lann Trruzs Beene was not a settlement within 


belonged tothe husband. & the proceeds 
received by the wife from a sale o 
furniture owned by the husband shoul 


8 de paid to a recefiver.— DY ®. 
NEVE (1923), 61 N. B. R. 123.—CAN, 


ACT, SASKATCHEWAN GENERA - y. Act, 1908, s. 75.~-BRalITHWAITE sj. Declaration of trust in favour 
CorPN. Lb. 8 Caak, [10031 S We v. BRaitHwaitr, [19238] N. ZL. R. of wife—in pursuance of alleged ante- 
628.—CAN. 1186.——-N.Z,. nuptial lement.}-—Held; a settile- 

7069. Garnishee order.J—A debt ji. ——.}--Where insnrea, Ment yrithin Bkpey, Act, 6. 20 (1), & 
was attached by a garnishecorder under undere of life insurance, declares 1192811 D. L. R 348 - 86 WS are 
& judgment which was still subsisting: {t to be fot benefit of his wife, the 8c | R. 600 —OAN. — : 
—Held: 2 trust created is not invalidated by his mee ; . 


receivi order under 

Bkpcy. Act, 8. 11, ‘tia not rank in 

pent to such garnishment.—Re 
LOUIN, GAGNON ov, GRaIn 

WIBION Co., [1924] 1 D. L. 

Q. R 35 K. B. 161.—CAN. 


ineured have no 


BANK oF BritisH 


wupicy of  eub-contractor—Efyect o ued 

STEW Ont.), [1926 % D.L. BR. 
adaaial od he alt Cet LR 
PART XX, SECT, 11, SUB-SECT. 1, 


7078 ii. —~— Boskrv ply Act, #. 29.) 
as " jn the above sect. of their -olaims o 


subreguent ee ae 
r. 

interfere with the rights of his wife 
even though the endowment. polloy 
matures during the life of tnaured.— 


cy, & creditors of 
bts 


RTH AMERICA ¥. 
ED EXCOMBE (1919), 46 N. B. R. 105.— 


. #g. oa 
Fg Mar tht sped h 


Uh porposs of duteting editor 
® pu TS 
Held: though it would not be set aside 
yet the ta might seek payment 
ut of the pro 


PART XX. SECT. 11, SUB-SECT. 9. 
which would 


—Tranafer to i 
Held: not a settlement on the wife in 
consideration of marriage 


6 

void as 
against the tusteefr McHLLAND'S 
HOTATE, ‘Ligisl 4. L. A Suh 3 


. to qd 
transfer in the 

7107 i. = ion 9. +}-—-2¥e 
deol &. 8.), 11926) 1 D. fh fat. 681 ? 


p perty 7 a. B. 264.~——-CA ry 
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to pay into ct. £600 or give security for such 
amount, & in default the sheriff te autho- 
rised to sell the property seized & pay the 
proceeds into ct. to abide the result of an issue 
, directed to be tried between claimant & 
execution creditors. Pursuant to the 
& on May 30, 1ya0 ol ae ea 
. ay av, » paid the sum’ of 
£202 128. 2d. into cb. On Nov. 3, 1920, the 
poe to the interpleader summons agreed 
divide the money between them & to 
withdraw the record; these terms were 
embodied in an order of the master of that 
date. In the meantime, however, a receiving 
order was made on Nov. 1, 1920, & petitioning 
creditors, the execution creditors, informed 
the official receiver of the sum of money being 
in ot. & of the terms of settlement so agreed 
as aforesaid. Thereupon tho official receiver 
intervened, & on Nov. 1, 1920, gave notice in 
writing to the Paymaster-General of the 
Supreme Ot. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him :—Held: (1) the deed of gift 
was a voluntary settlement &, being made 
within two years of the bkpcy., was void ; 
(2) the execution having been completed & 
the proceeds held by the sheriff for fourteen 
days, the trustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three months 
of the presentation of the petition & was not 
therefore available to establish the trustee’s 
title. —Re CHIANDETTI, Ex p. TRUSTED (1921), 
91L. J. K. B. 70; 37 T. L. R. 984; [1921] 
B. & C. R. 82. 


7118. Add. Annotation :—Consd. Re Charters, 
Ex p. Trustee, [1923] B. & O. R. 94. 
7119a. ——— Donee taking over liability for mort- 
gage debt.])—By an indenture dated July 19, 
1920, a husband assigned his reversionary 
interest under a will to his wife, subject to a 
mtge.; & the wife covenanted expressly to 
ay the mtge. debt & interest & to indemnify 
he husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assi ent 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42 :—Held; 
there was ample consideration in the assign- 
ment, & the wife was a ‘' purchaser’”’ for 
valuable consideration within the sect.—He 
peauraee: Ez p. TRUSTEE, [1923] B. & O. R. 
04. : 


7122. Add. Citation :—sub nom. Re MACDONALD, 
Ke Do ealac a [1920] 1 K. B. 206; 122 
L. e 1 Py ; 


124, Add. Annotation :-—Roefd. 
[1920] 2 K. B. 426. 


PART XX. SECT. 12, SUB-SECT. 1. 
7164x. ——~.}+—-A preference & a of 
fraudulent preference are vitally dif- 0 
ferent. Bkpoy. Act prohibits a fraudu- 
lent preference only; & to constitute 
a fraudulent preference there must be 
present two ciroumstances, a prefer- 
enoe in & an intention on the 
yart of debtor to prefer.---BURNS v8. 
SecA ME ecb ak oan i 
__._ RAM hl ; 
WER. 664: 40. B. R. 241.—OAN, 


be set 


"7467 xvi. 


Re Gunsbourg, | 


164 xi. ———.}—Where the delivery 
ods was not a 
ry course of b ees & the effect 
—Held : it should 
aside.— JACOBSON, ETO. wv. 


was to prefer defts. : 


——— Ss ae, J-——- Where & 

tgee. knew the m . could not meet 

hie curreiit foednies put believed he 
than suffi 


bad more 
to pay his debta, & 


Vol. . Cases 


tone) oe ger te ig ee Gunsbourg, 
.B. ‘ entd. WwW Hh, Exp. 
—_ Hart, [1921] 2 K. B. 885. aeeenee 
- Add. Annotation :~-Refd. Re Gunsb 
am [1920] 2 K. B. 426. nner 
9. Add. Annotations :—Refd. Re Gunsbour 
[1020] 3 K. B. 426; Re Mathieson, (1927) 1 
Ch. 288. 3 
7188. Add. Annotation :—Refd. Re Gunsbo , 
[1920] 2 K. B. 426. baa 
7184, Add. Annotations :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Retd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 


7135. Add. Annotation :—Refd. Mathieson, 
[1927}1 Ch. 283. 


7136. Add. Annotation :—-Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7138. Add. Annotation :—Refg. Re Gunsbourg, 
[1920] 2 K. B. 426. ; 

7140. Add. Annotation :—Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 

7142. Add. Annotation :—Refd. Re Mathieson, 
[1927] 1 Ch. 283. 


7147. Add. Annotation :—Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


7148. Add. Annotation :—Refd. Re Mathieson, 
[1927] 1: Ch. 283. 


71538a. Jj—Re Duant, Ee p. Trustan, No. 
2902a, ante. 


7156. Add. Annotation :—Refd. Re Debtor (1928), 
712 Sol. Jo. 860. 


7158. Add. Annotation :—Refd. Re Debtor (1928), 
72 Sol. Jo. 860. 


7159. Add. Annotation : 
[1927] 1 Ch 283. 


7161a. Covenant to settle all property to which 
settlor might become entitled—-Settlement of 
reversionary interest.|— Re Dent, Ex p. 
TRUSTER, No. 2902a, anie. 


7164. Add. Annotations :—Apprvd. 
Ex p. Trustee, [1924] 2 Ch. D. 515. Mentd. 
Re Prior, Ex p. Trustee, [1922] B. & O. R. 1. 

7165. Add. Annotations :—Refd. Re Cohen, Ex p- 
Trustee, [1924] 2 Ch. 515. Mentd. Re Prior 
Ez p. Trustee, [1922] B. & O. R. 1. 


7166a. |—To constitute a fraudulent 
preference three conditions must be fulfilled ; 
(1) that the payment is made by a person 
unable to pay his debts as they become due 
from his own money; (2) that it in fact 
refers one creditor over others ; (3) that the 
ominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the pa nt was made. If a 
voluntary payment in fact gives a creditor 
a preference & the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference.—Re Draas (J.) & Sons, Parmer & 
Roserts v, KnicHt (1926), 184 L. T. 765. 


Re 





-Refd. Re Mathieson, 


Re Cohen, 








were not made to give the mtgee. an 
unjust ‘preference, who acted bond fide 
& without intent to delay creditors :-— 
Held : the mtge. was valid.— RoBtnson 
v. PrTers (19 9), 47 N. B. R. 1.—CAN. 


7167 xvii. gag ay ia 
that debtor has ceased be able to 
meet hie liab 


render payments with 
months of the bkpcy. by debtor to a 
alent property creditor fraudulent & voidable as 
the conveyances against the trustee in bkpcy.— 


osition in the 


PREC 





Ss 
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Cases 7171-7217. 


7171. Add. Annotation :—Refd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 516. 


7172. Add. Annotation :—Refd. Re Cohen, Ez p. 


Trustee, [1924] 2 Ch. 515. 
7172a. 


hopelessly insolvent. 


& on June 2 


his indebtedness. 


JaYtoR, Re CANADIAN Cap 


SON WB. 
853.— 


Co.. Lrp. (1932), 70 D. L. R. 
CAN. 
7167 xviii. -J—Where cer- 
tain transactions were impeached as 
being preferential :-—Held: the prima 
acie presumption of their invalidity 
ad not been rebutted by showing that 
they were made as required by Bkpcy. 
Act, s 32, since they were made with 
knowledge on the part of the creditor 
‘that debtor was ‘“insolvent,’’ as 
defined by sect. 2 (t), & therefore were 
not mado in good faith.—e a 








MORE (1922), 52 0. L. R. 570; 
C. B. R. 200.— AN. 
7167 xix. --~-Where three 








partners bought out the fourth & took 
$1500 from A. for a quarter share 
in the partnership, & subsequently 
A. advanced $400 on the security of a 
chattel mtge. knowing the firm was 
insolvent :——Held : the mtge. was void 
as against creditors.—He UNITY MANU- 
FAOCTURING Co., MOORE’ CLAIM, [1923] 
1D. L. R. 84; 3C. B. R. 396.—CAN. 
7167 xx. -}—A bank is in 
no different position from that of any 
other creditor in relation to the pro- 
visions of Bkpcy. Act, & where a bank 
knows its customer to be insolvent, 
it cannot within the three months 
limite€ by rect. 31 accept from him 
or appropriate any money etanding to 
his credit towards liquidation of a 
Hability by the customer to the bank.— 
SALTER & ARNOLD, LTD. v. DOMINION 
Bank, [1923] 3 W. W. R. 257.—CAN. 
71867 xxi. -——— -J~—To make a 
security given a creditor a fraudulent 
preference under Fraudulent Prefer- 
ences Act, R. 8. S. 1920 (c, 204), 5. 4 
there must be a concurrence of {ntent 
on the part of both debtor & creditor. 











If the person taking the security be 
innocent of any fraudulent intent, he 
cannot be affected by the fact that 


there was sucb an in*ent, unknown to 
him, ip the mind of debtor.—-WoLrr 
ov. Surra & BRUER, [1923] 8 D. L. R. 
54; [1923] 3 W. W. R. 375.—CAN. 

7187 xxii. ——— -—~——.]—He THOMP- 
fon, Ez p. TRUSTEES, (1923) 4 D. L. 
1028.—CAN. 2 

7167 xxiii. —— ——.}—Re Fox, 
LESTER v. PorTER, [1925] 1 D. L. R. 
198: 5C. B. R. 328.—CAN. 

7167 xxiv. —— ——.)}—Re VoGur 
For Suorv, Lt., Ez pp. PaQuET Co., 
{1925] 1 D. L. R. 785; 5C. B. R. 386. 
—CAN 


97187 xxv. ——— ———.])—Re FULtTon, 
11926) 2D. lL. R. 277; 58 O. L. R. 
400.—CAN. : 

gi. —— Vatuadle consideration not 
given.J— Lack of consideration will 
usually imply a 8 tion that a 


conveyance was e unduly to 
prefer one creditor. & where the result 


-|—-(1) Debtor was adjudged 
bkpt. on his own petition on July 6, 1923, & 
for a long time prior to that date had been 
On June 22, 19238, 
bkpt. paid spelt £146 by a customer’s cheque 

& 23, 1928, he transferred goods 
to applt. of the value of £378 in discharge of 
Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 
of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. was in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 


ENGLISH AND Empire Digest SuprPLEMENT. 


threat of applt. to place the matter in other 
hands, which amounted to consulti 
had no terrors for debtor :—Held: tho pay- 
ment & transfer were made with a view 


a solr., 


prefer applt. & not in consequence of any 


kpt. 


244, 


of such conveyanoe js that the tor’s 
creditors will be defrauded e con- 
veyance will be set aside without 
proof, apart from tbe nature of the 
conveyance itself, of the fraudulent 
intent of the grantor & the roe 
Dory v. Marks, [1924] 3 D. L. R. 687 ; 
55 O. L. TR. 147.—CAN 

7169 Sii. Transactions between 
relatives.}—Where transactions are 
between near relations, the onus is on 
the parties to those transactions to 
show that they were not made fraudu- 
lently as against creditors, & for this 
purpose evidence in corroboration is 
required.—-BROWN v. BULMER (1922), 
65 D. L. R. 180.—CAN. 7 

7169 iv. --~-In = trans- 
actions between relatives baving the 
effect of defeating the claims of a 
seller’s creditors, even if the purchaser 
has full knowledge of the seller's 
intent to defraud, such knowledge is 
not of itself sufficient to render the 
transaction void, if it is found to bavo 
been boné fide tor full value.—-W 4aGNER 
v. HartTows, {1923} 1 D. L. R. 186; 
[1922] 3 W. W. R. 1050.—CAN. 

7169 v. —— ~——.]}—Re Rrapy & 
Cass, [1924) 2 D. L. R. 528; 33 
B.C, It. 371.—CAN. 

7169 vi. -}—Creditors, knowing 
of the insolvency of debtor, made a 
composition of their debts giving an 
extension of time. Wit three 
monthe debtor was made bkpt. :— 
Held: prima facie this agreement 
constituted a fraudulent preference 
which the creditors preferred must 
rebut.—Re DALE & CARROLL, [1924] 4 
D.L. R. 597; 5C. B. R. 139.—CAN. 


7169 vii. -J}—The onus of proof 
of an intention by debtor to prefer a 
particular creditor lies on the official 
nesignee.—FRte Harpy (No. 2), [1922] 
V.Z L. R. 613 Z 

7172 i. What must be proved. }— 
B., who was in possession of business 
premises under a lease not in writing 
from pltf., made an assignment to 
deft. co. for the benefit of creditors, & 
on the same day executed a surrender 
of the lease :—Held: as the sur- 
render preceded the asai ent, it 
was not invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property in fraud of creditors.—BELL 
v CHARTERED Trust & EXECUTOR 
Co., CHARTERED TRUST & KXECUTOR 
Co. v. BELL & BuRSEY (1919), 46 
O. L. R. 192; 49 D. L. R. 1133 17 
O. W. N. 88.—CAN. 


71781. ** Transfer.”’}—A mtge. under 
Sask. Land Titles Act is a “‘ transfer ”’ 
within the meaning of Bkpcy. Act, 
8s. 2 (2), notwithstanding the provision 
In the former Act that a mtge. shall 
have effect as security but shall not 
operate as a transfer of the land 
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ume, . e 





piceure which applt. brought to bear upon 


(2) In establishing a case of fraudulent 
preference in addition te giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer.—Re Hoy Le, Ex p. 
TRUSTED, [1924] B. & O. R. 22, D. O. 

7177. Add. Citation :—40 L. T. 404. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 


Reckitt Vv. 


7183a. Payment to agent of creditor —- Whether 
payment to ‘‘ person in trust for creditor.’’]— 
fie MORANT, Ez p. TRUSTEES, No. 741 4a, post, 


7217. Add. Annotation :—Mentd. Re Oohen, Ea p. 
Trustee, [1924] 2 Oh. 515. 


thereby charged.—Re CARSON, [1922] 
iW. W. R204; 26. BR 187 ; 


63 D. L. R. 352 b 15 Sask, L. R. 94.— 
CAN. 


7173 ii. ——.}+—Re MARITIME Rapio 
CORPN., LTD. (N. B.), [19 27} 2 D. L. h. 
450 ; 8 Cc. B. R. 153.—CAN. 


PART XX. SECT. 12, SUB-SECT. 2. 


mi. Property conveyed to creditor by 
registered sa ed Arian Mabe be A a re- 
conveyance to debtor without notice. — 
Held: property muat pass to the 
trustee in bkpcy.—Re cCuala & 
BRAY, (1924)3 D. L. R. 44: 2W. W.R. 
373; 4C. B. R. 660.—CAN. 


7186 vi. ———.}—In order to mako 
&® payment a fraudulent preference 
wit Bkpcy. Act, 1908, 8s. 79, it is 
not necessary that the payment should 
be made in actual contemplation of 
bkpcy.— Re LINNEY (H.) & Co., 
Lrp., [1925] N. 4. L. R. 907.—N.Z. 


1 (p. 863) i. Creditor having 
made inquiries.}—~—Where in fulfilment 
of an agreement, a lien note was given 
by debtor by way of collateral security 
for advances to be made by the 
creditor, who had made the fullest 
inquiries into the financial position of 
debtor & had failed to discover his 
inso)vency :—-Held: the giving of the 
lien note could not be construed as a 
fraudulent preference.—Re HuGurs 
Music SaLtrs Co., Co-OPIrRATIVE 
Music Surriy Co. «. GoLD MEDAL 
FORNITURE MANUFACTTRING Co.,, 
{1924)2D.L. R. 706; 40. B. R. 565. 





| 


PART XX. SECT. 12, SUB-SECT. 4. —A. 


t(p. 865) 1. Creditor with know- 
ledge of insolvency.J—Actua] intent to 
defraud creditors necessary, altbough 
creditor aware of debtor's insolvency.— 
HICKERSON t. PARRINGTON (1802), 18 
A. R. 635,.—CAN. 


w i. -}—-The bona fides of a 
transaction is negatived if the creditor 
who reccives payments from debtor 
has knowledge of debtor’s insolvency. 
But if the creditor has no such know- 
ledge & the transaction is one arising 
out of the ordinary course of business, 
the fact that debtor was insolvent 
when he made the payments will not 
render such payments a fraudulent 
{1924} 1 D. L. R. 191.—CAN. 


co (p. 865) i. -}—~To constitute a 
preference under Bkpcy. Act, 8. 31, 
there must be a common or concurrent 
view, ¢.e. intent on the part of debtor 
& the creditor to create a preference.— 
Re BELL, [1922) 1 W. W. KR. 1015; 2 











7225. Add. Citation :—12 L. T. 22. 
——.]|—Re Conen, Ea p. TRUSTER, 





7225a. 
No. 4665a, ante. 


7228. Add. Annotations :—Refd. Re Prior, Ex p. 
Trustee, [1922] B. & O. R. 1; Re Cohen, 
Ez p. Trustee, [1924] 2 Ch. 516. 


7236. Add. Annotation :—Consd. Re Davies, Ea p. 


Miles, [1921] 3 K. B. 628. 


7287. Add. Annotation :—Refd. Re Oohen, Ex p. 


Trustee, [1924] 2 Ch. 615. 
7237a. 


Cc. B. R. 271; 67 D. L. R. 66; 82 
Man. L. R. 9.—CAN. 


) (p- 865) ii, ——~.]—-Re GOLDSTEIN, 
(1923) 1 D. L. R. 864; 63 0. L. R. 60. 
~—CAN. 








r) (ps 865) ffi. --~-The intention 
of debtor to yield to the dictates of his 
consclence & to fear the consequence 
of his crime, negatives the Intention 
to prefer. At any rate, the intention 
of debtor {s not enough, the creditor, 
too, must intend to obtain a_pre- 
ference.—Re CARSON, (1924) 4 D. L. R. 
492; 550. L. R. 649; 4C. B. R. 688. 
—CAN., 





o (p. 865) iv. e}—~To constitute 
@ fraudulent preference there must be 
an intention on the part of debtor to 

refer the creditor in question & an 
ntention ov the part of that creditor 
to be preferred. Therefore where A. 
oreditor of bkpt., & C. 
puid A. what B. owed him, & C. was 
therefore substituted in the place of 
A., a8 creditor of B.:—Held: as 
the money paid by C. never became 
assets ip tho hands of B., the trans- 
action could not be set aside.—Re 
NiaGARA Hats, LTpD., TRUSTEE v. 
BANK OF MONTREAL, (1924) 4 D. L. R. 
953.—CAN. 
o (p. 865) v. ——-.]—If a partner 
makes a payment to a creditor with 
intent to prefer him, & thero is a like 
intent on the part of the creditor to 
“pe preferred, this will be a fraudulent 
preference & may be set aside by the 
trustee.—Re ROSEDALE PRODUCE Co., 
fir p. McGowan, [1924] 1 D. L. R. 
321; 4C. B. R. 277.—CAN. 
865) vi. ——.}—SaLTer & 
ARNOLD, LTD. tv. DOMINION BANK, 
11926} 3 D. L. R. 684; [1926] S. CO. Rh. 
621; 7 C. B. R. 639.—CAN. 

co (p. 865) vii. ——-.]}—A payment 
made by debtor to a creditor within 
three months of an assignment in 
bkpcy. is not deomed fraudulent, unless 
both creditor & debtor have 4@ con- 
current or mutual view or intent to 
effect a preference.—Re Dremry & 
DEMRY, TRUSTER v. HALLAND, pe 
4D. L. R. 1275; [1924] 3 W. W. R. 
708; 34 Man. L. R. 534; 5C. B. R. 
293: revee (1924) 4 D. L. R. 309: 
(1924]3 W. W. R. 147; 6C. B. R. 87. 
-——CAN., 


o (p. 865) viii. ——.]}—Re STREVES, 
Nova Scotia Trust Co. v. Bisnop, 
[1925] 2 D. L. R. 233; 5 & B. R. 
554.—CAN. ; 

ec (p. 805) ix. ——.)}—Where the 
trustee in bkpcy. of a partnership 
seeks to set aside @ transfer, charge, 
or payment as a preference, the trustee 
must show that such transfer, chargo 
or payment was made by the firm 
to a firm creditor with concurrent 
intent on the part of both the debtors 
& their creditor that, ds a result of 
such transaction, the creditor should 
obtain a preference over otber creditors 
of the dan Re CoHEN & MAHLIN, 
CANADIAN CREDIT MEN'S TRUST 
Asaocn., LTD. v. SPIVAK (Alta.), {reat ] 
ibd. L. R. 5773 Aer 1 W. W. R. 
162; 22 Alta. L. R. 487;8 C. B. R. 
93.—OAN. 


- 865) x, 
ano. Pit.) & - Sox 


No go. {1996} 1 
icf ON e ose 
ol, R. 1179; 7 0. B R. 477.—OF' 


Payment in fact giving preference.|— 


Vol. V.— Bankruptcy. Cases 7225—'7249., 


2 Ch. 515. 


c (p. 865) xi. a eG, DEMERY 
cont.) (1926) 2 DL. R. 120; 7 

e B. R. 271.—CAN. 

o (p. 865) xii. ——.+—Re KINNI- 
BURGH Ont ee D. L. R. 748; 
8 OC. LB. i. 3 3.—C e 

© (p. 865) xiii. ——~.]—ROBINSON v. 
McCauLEY aaa (1913), 24 W. L. R. 
617; 4 WwW. W. R. 930; 13 DL. R. 
437.—CAN. 


7224 viii. .}—Pre- 
ference must be given voluntarily by 
debtor, & where a creditor demands a 
transfer or a mtge., such a demand 
importe pressure & will be sufficient 
to rebut the suggestion of preferring 
that creditor.—Corr  t. ILLLAMS 
1922), 65 D. L. R. 377.—CAN. 


p (p. 866) i. Bankruptcy Act, 
1908. a. 79 (3).]—"* Good faith °° in the 
above esub-sect. means absence of 
knowledge that a preference was in- 
tended.—Re LINNEY (H.) & Co., LTD., 
[1925] N. Z. L. R. 907.—N.Z. 

7228 x. .J}—A debtor who was 
unable to pay a certain. areditor 
obtained from her a further loan 
eecured by a mtge. Shortly after 
debtor made an authorised assignment. 
The original debt was not included in 
the mtge., & at the time the creditor 
was not atwaro of any available act of 
bkpey. on the part of debtor :—Held: 
there wae no intention to prefer, & 
the creditor might ressonably conclude 
that the loan would enable debtor to 
carry on his business, & the mtge, was 
declared valid.— Re GOLDSTRIN, [1923] 
1D.L. R 864; 5630. L. R. 60.—CAN. 


~ F228 xi. .J—There is no fraudu- 
lent preference unless bkpt.’s real, 
dominant, & substantial motive was a 
desire to prefer the particular creditor 
over bir other creditors. If his real 
reason was something else, some benefit, 
to be obtained for himself, the trans- 
action cannot be attacked as a fraudu- 
lent preference.—OFFICIAL ASSIGNER 
v. WATRARAPA FARMERS’ CO-OPERATIVE 
Society, LTp., [1925] N. Z. L. R. 1.— 




















7235 ii, -——— -—Where an 
assignment. of a book debt had been 
made within three months preceding 
the authorised assignment :—Heild: 
the burden of establishing that it was 
not a preference was cast upon the 
assignee-creditor, & evidence of pres- 





sure would be of no avail to euppo the 
transaction.— Re WEBB (1921), 64 
. iu R. 683; 610. L. R. 5; 2 


C. B. R. 16.—CAN. 

SIvE Farmers Co., Hz yp. BROWN 
Brotners & BURNsSTAD, LTD., [1923] 
Date’ W. R. 833; 3 oO. B. R. 702.— 


debtor agreed with a creditor that he 
should have some. special advantage if 
debtor became bkpt., & the result was 
to avoid a distribution under Bkpcy. 
Act of hd oo propert eet ahi lig 
B. Barrp & Perers, (1924) 4 D. L. R. 


- @ (p. 868) i. ‘ 
Although a previous agreement to 
ve security may serve to rebut the 
ntention to prefer in giving securi 
by one in insolvent circumstances, 
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:—- Held: the. 


Re Drace (J.) & Sons, Parmer & ROBERTS 
v. KNIGHT, No. 7166a, ante. 


7288. Add. Annotations :—Refd. Re Hoyle, Ez p. 
Trustee, [1924] B. & OC. R. 22; 
Palmer & Roberts v. Knight (1926), 1384 L. T. 
765. Mentd. Re Cohen, Ez p. Trustee, [1924] 


Drage. 


7289. Add. Annotation :—Refd. Re Cohen, Fz p. 
Trustee, [1924] 2 Ch. 515. 


71249. Add. Citation :-—-1?°L. T. 22. 


the transaction is attacked after sixty 
days, yet under Assignmonts Act, 
ss. 39 & 41, if the giving of security is 
attacked within sixty days the trans- 
action is utterly, vrid & nothing will 
rebut such 4& ‘ult.—HODGE ¥. 
McLEAN & U Y DANK OF CANADA, 
298.—CAN. 


d (p. 868) ii. ——.}—Pltf, 
co., a creditor of a trading firm 
obtained from their debtors a chattel 
mtge. & an assignment of book-debts. 
The firm afterwards made an assign- 
ment to deft. for the benefit of 
creditors. Pltf. co. sought to estab- 
lish its DHority over the assignment 
to deft.:—Held: as deft.’s assign- 
ment was not made within sixty days 
after the transaction with pltf. co. 
& the transaction was not attacked 
within sixty days, there was no 
statutory presumption of invalidity 
under Assignments & Preferences Act, 
R. 8. O. 1914 (co. 184), 8. 5.—CRraIa 
(W. G.) & - LTD. v. GILLESPIE 
(1920), 47 O. L. R. 629; 54D. L. R. 
514.—CAN. 











d (p. 868) iif. bam aaa ——, A 
conveyance attacked as a preference 
within sixty days of its execution is 
void, regardlose of the intent in giving 
it & of the pressure cxerted to obtain 
it, if at the time of its execution debtor 
was in insolvent circumstancer or 
unable to pay his debts in full & the 
conveyance had the effect of giving a 
preference, as defined by Assignments 
Act, R. S. M., 1913 (c. 12), 5. 42, over 
the execution creditor attaeking it.— 
TROTTER v. PEDLAR, [1921] 1 W. W. R. 
233; 56D. L. R. 717.—CAN. 


PD (p. 869) i, Transaction within 
three months of insolrency.}— BRISCOE 





ys STANDARD Bank (1923), 53 O. L. R. 


3; 30. B. R. 863.—CAN. 


p (p. 869) fi. .j—If a 
creditor knows debtor is insolvent 
before he enters into a transaction 
with him & the effect is to give to that 
creditor a proference, it makes no 
difference what was the motive, view, 
or interest of dobtor if, bkpcy. inter- 
venes within three months, as the credl- 
tor could not possibly rebut the pre- 
sumption of undue preference, & the 
transaction will be deemed fraudulent 
& set aride.—He LAVINR, [1924) 8, 
D. L. R. 818: 4 Cc. B. R. 664.—CAN. 


p (p. 869) fil. : : 
creditor to whom bkpt. had made 
certain payments within three montbe 
prior to the assignment had pe". 
the presumption that gpe* uy ments 
were preferential, & such payments 
were fraudulent & vold.—Re BLAOoK & 
Wairt Hat SxHop, LtTp., NEWTON vw. 
FINESILVER, p25) 4D. L. R. 245; 
[1925] 2 W. W. R. 782.—CAN, 








——.}—Held: a 





PART XX SECT. 12, SUB-SECT. 4.—B. 


sk. Pressure—— Muat be actual.|— 
‘* Pressure,” in Bkpcy. Act, 8. 33 (2) 
means actual presrure in ite original 
senre, the pressure which ir brought to 
bear by a@ creditor upon his debtor, & 
not some secret motive under the 
impulse of which debtor acts, but 
which is not actual pressure.-Re 
BEty, (1922] 1 W. W. R. 1015; 2 


Cases 7207-—7362.  ENGLIsH anp Empree Dicest SuppLEeMent. 


71267. Add. Annotation :—Refd. Re Cohen, Ex Pp. 
Trustee, [1924] 2 Ch. 615. 

7267a. J—Re Hoye, Ea p. TrovetTEn, No. 
GV172a, ante. 

7268. Add. Annotation ;—Refd. Re Cohen, Ha p. 
Trustee, {1924} 2 Ch. 515. 

7270. Add. Annotation :—Refd. Re Cohen, Ea 
Trustee, [1924) 2 Oh. 515. 

7818. Add. Annotations :—Consd. Re Cohen, He 
Trustee, [1924] 2 Ch. 515. Refd. Re Boyle, e, 
Ex p. Trustee, pala =o R. 223 
Drage, Palmer oberts v. Knight “1b26), 
184 L. T. 765. 


7828, Add. Citation ;—-sub nom. MORGAN y. Baxmr, 
2 Jur. 1068. 

7827. Add. Annotation :—Mentd. Ellis’ Trustee 
v. Dixon-Johnson, [1924] 2 Ch. 451. 

7384. Add. Annotation ;—Consd. Re Davies, Ex p. 
Miles, [1921] 3 Ee B. 628. 

7839a. Agreement to assign interests—In con- 
sideration of advance—No memorandum of 
agreement within Statute of -Frauds.}—By a 

arol agreement between a lender & D., the 

: ormer agreed to lend & did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain ‘interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment :—Held;: the assignment, 
notwithstanding the failure of bkpt. to set 


Cc. B. R. 271; 67 D. I. KR. 66; 32 
scr 





——_ ——.}—-The absence of & mtge. on ita 
Seouaciont inten ion in the cilroum- 
stances in which tho fund is taken does banke 
Bip Pair gain *“* pressure ” within 


7855. Add. Annotation :---Mentd. - Re 


7861a. 


being in fact insolvent, made in favour 
L. R. 9.—CAN. of its president, a creditor, as Susrantor, 
plant to secure bim for 
moneys paid to the co., & by the co. to 
in reduction of the co.’s 
abhi within eno months of the co. 
kpt. :—Held : e 


up ac hae ae in — er to bers A rege by 
e lender for ermance of the agree- 
ment, did not ieee rar a fraudulent prefer- 
ence or & sige eae nagar under 1914 
Act, & was valid ee agin the trustee in 
bkpey. ——Re Davins, He Y Maus, Beco 
B. 628; sub nom. , DAVIES ; & 
ghee 91 L. J. K. B. 81: 1924] B. & 


7340. Add. Annotation :—Apld. Re Davies, Ex p. 


Miles, [1921] 3 K. B. 628. 


7841. Add. Annotation :—Mentd. Re Cohen, Ex 9. 


Trustee, [1924] 2 Oh, 515. . 


7851. Add, Annotation :—Mentd. Re Cohen, Ea p. 


Trustee, [1924] 2 Ch. 516. 
‘Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. $12. 


7359. Add. Annotation :--Consd. Re Stanley (1024), 


69 Sol. Jo. 36, 


7360. Add. Annotation : —Conad: Re Stanley (192¢), 


69 Sol. Jo. 36. 


2 —Where a payment has been 
made to-a principal creditor with the intent 
to prefer a guarantor of the debt, 1914 Act, 
s. 44, enables the trustee in ola he to recover 
payment from the person actually preferred. . 

Circumstances (see p. 811, post) in which :— 
Heid: no case of fraudulent preference had 
been established.—Re STANLEY (G.) & Co., 
(1925] Ch. 148; 94 L. J. Ch. 187; 138 L. T. 
37; 69 Sol. Jo. "36 ; [1925] B. & C. R. 1. 








713862. Add. Annoiation :—Mentd. Re Cohen, Dm p. 


Trustee, [1924] 2 Ch. 615. 


state of insolvency, for the purpose, 
as his creditors, defts., knew, of ree 
torring them so that his guaran 
might bo as far as possible polcved. 
ine per ments isha oag amen f 
ow days o s volun a me 
& somo were made after the assl, 


gagh te - cee 8 OARSON, 


(obs), 0. L. R 
oo bAN. 
aa Bm ee \}—GRANT v. Van 
Wosuaet (1883), 7A. BR. 536-CAN. 
7258 vii. ——- ——--. } MA NBOOKHLAL 
DOLATCHAND & Co. v. NAGARDASS 
ea (1928), 1. L. R. 6 Ran. 536, 
7271 vill. ———.] — Evidence dise 


coun a dominant motive euch as fear 


ee oren or dis » impelling 
det r to give ine oP vast , is admissible 
to rebut be eer "presumption 


raised by kpey. A ae cn _ eo ee 
BELL (1820), 6 
Man. L BD; (ro2e] 1 AW. Bo iow 


PART xX. SECT. 12, SUB-5ECT. 4. —C, 
mi. ——.}-—- Moneys im nopery 
drawn by an exor. from the the funds 
testator’s estate & applied to exor. 
own uses were restored by him witbin 


“ite Caneon, (1984) 14D. ot ri 


ie +35 OnE R. 649: ¢ 683. 
see me sic 


PART XX. SECT. 12, hatte 4.—E, 
r | Be de co 


ca ven — 
val ncusiderstion & tent tae 
reesnre, em action on fae 


aoe tors attacking th 
Se eee att 
(teas tw. W . B, $8; 16 Sask, L. R. 


gr v..———. An invorporated co., 


cover advance. 
ty y avon forgaoch : 


being adjudged 
transaction was fies from eet taint of 
fraud ; tho co. entered into it 

sole object & in the bond fide e 

tion & belief that it would there y be 
enabled to carry on its business ruccess- 
fully, & not with the view of pre- 
ferring either the president or the bank 
to the co.’s other creditors.---BURNS ¥, 
RoyvaL Ban ad on vee BURNS v. 
GRanAy FS eal L. BR. 608; 61 
0.L. R 2) BR 241.—CAN. 


nape .}~A debtor gave 
creditor a mtge. & the one of that 
was to give ee mtgee. a preference :-— 
Held: when the mtge. was created, as 
debtor had not been sued by his 
creditors & his sole pgrat is for giving 
the tee, was that he might continue 
ns deomarrd & pay off his other 
on this da not a fraudulent 
prefe ARTER, [1923] 1 
L. eR. 919 ; 5 one. R. 631.-—-CAN. 
7847 vii, ——.}--A mpretere ce to be 
frauduient must be given 7 with the 
intention of creatin, nes additional 
to those poasessed other creditors, 
& where a preference fs given not 
give one creditor an unfair advan 
over other creditors, 
debtor to ngu 





cdehton, such, prvtonen 
Bogmawaye in Ser a w, B01: ae 


as oe to —, e TREaoY, outta 
W. W.R, 198; 2D. L 5 - GAN 


vinob0 KX. SECT. OT. 2 £U9-ecr aes 
at H. Baader an aut 
ments made by Et when In a ho 


wecover pay+ 
peless 


ment :—~Held: defts. had not at t 6 
times of payment notice of any “ avail- 
able act of bkpcy.’’ committed by H.}3 
the transactiona were i before B ey 
Act, 1921 (0. 17), 6. 3, but the pay- 
menta were not made “‘ in good faith,” 
Pre ele i 0. MoLtsons BANK een: 
69 D. L. R. 675; 610. L. RR. 644.— 


PART XX. SECT. 12, sdhalansge 2 

7381 iv, -——— -——.}—Re & 
DaBous (Ont )» (1927) 1 D, ie R. ga; 
70. B. R. 689.—CAN. 


7388 i, —— consideration=cr 0 property 
feuniledge of exit a 
dae of erate ee R. 104 


sit Pee Bes fe $6 BR’ 
ayia cas of atve ante 
i“ ef oceeds 5 sale to 


=< Pat of 

creditor or. } Hel “he transaction must 
be set aside for it was not really only a 
‘* payment of money to a peta 
saved out of the general provisions of 
a: RET ents & ferences Act; 
transaction was substan "oan an @p- 
propration ef goods in'n 


t 
Bs inns ta a a 
sin 600 wo ea ae. 


ete dak before bans poy aired 
Dankruptloye- Accepted 
by bank on "door pot operste se ou upto es : 
& ment of pre ae 
Poe arama 


de ‘othe [po ale on whom. fe bb 


erawe 3 yment 
cee ee ESsrahd 


but Liertamee 


7391. _Add, Annotation :—~-Moentd. Re Cohen, 


(1024} 2 Ch. 516, 


7898. Add, Annotation :—Men 
Trustee, [1924] 2 Oh. 515, 


7898a. Payment of proceeds of sale of shares— 
. Payment before pore d rape gee sare 
& rece 
order being made against them sold shares for 
a client &.paid the proceeds to him before the 
transf The sale was effected 
by what is called “ a put through " by bas er 
a jobber lends his name as purchaser, b 
no money is paid :—Held: the payment eas 
pressure & was a fraudulent 
ag ie aa ype, O'BRIEN, 
DON OTAL (CARRYING ON BUSINESS AS 
Exxis & Co.) (1924), 68 Sol. Jo. 478, 


73895. Add. Annotation a gas Re Stanton, 


brokers -within a fort 


er was executed. 


made hout 


Hogg v. Maule, {1928} 1 K. B 


when" payment in cash a the “date 

n cheque wae paid by the 
k.—- ROWLATT v. GARMENT (J. & F 

Mavoracrowing Ca. (1921), 


-L. R. 88; 490. 1, RB. 166 CAN. 


rp igrenied’ @ tao. . 
a rotge. 

certain af nie creditors. No money 
Changed hands & at the time it was 
known to debtor & to the creditors, the 
Tatgees., that debtor was insvlvent. 
The mtge. was pat of a scheme to 
give an undue preference :-—~-Held : 
void under Assignments tor Benefit 
of Creditors Act, begs (P. EB. 1) ug 4), 
& might be set aside as the 
fuses in paper: Pie cag v. ‘Gal. 





CaNapa, Jer MiLtiGaN Worare (1022), 
A, TLtGan Ta , 
70 D. L. KR. 320.—CAN. sateligs 


a (tf). 901)1. Assignment for creditors. | 
—-Creditors who take under a com- 
Position affecting rubstantially the 
whole of debtor's property aro entitled 
2 the protection of Bkpcy. Act, s. 82, 

against the official assigner, upon 
debtor shortly afterwards being ad- 
Judicated bkpt.. provided the payment 
was before adjudication & that the 
creditors had not at the time of such 
bipey vo notice of any available aet of 


Gomunteved before that time &. 


ais abe i —RRe COCHRANE, 
tab) N OL §.—-N.Z. 
ae of mership— 
Act injurious to nership oily A 


5 leat given to se: medic’ creditors. |— 
Re Ass & DABOUP Ron {1027 } 
1D, UL. R. 24; 70. B. R. 689.—CAN, 


PART XX. SECT. 12, SUB-SECT. 5. 


F4Q7 i. Flow ime igri mar ire Assn: 
AG hte tree 
authorize 
assignment dated, executed, & delivered 
an Aug. 11, waa re-exeouted on Sept. 11 
deep filed :—ZHeld : the aasignmen 
paar aa 80on : Se ard Ra veg . 
men ok effe 
he day of of he 0 ar execation: 
— LONGMORE A le 20. L. R. 
376 30. B. R. 3 00. GA} é 


A geri 


DL. R1di0; OP OL Ree ai 


xX. wae 12, siaaraig tres 6, 


or t—— In 


ops Herne aa 


7 


td, Fé Cohen, Fa p. 


not revocable pa the will of 


7896. Add. Annotation -—Refd, Re Cohen, Ez p. 
Trustee, [1924] 2 Oh. G16. 
7404, Add. Annotation :-—Consd. Re_Oohen, Ex p. 


Trustee, [1924} 2 Oh. 515. 


798. 


Gor- 


creditor is 
. 464, 


a frandulent transfer wags made in a 
province ather hen Sas in which eee 
authori assignment was made, does 
aot deprive the ct. of ‘the latter province 
with original jurisdiction with respect 
to the authorised arsignment of juris- 
diction to set aside the fraudulent 
transfer.— Re « HLIN, 
eg Pe ng 4 Mrkn’s TRvueT 
v. Sptv ab’ vowed )s 4088) 
3D. L. ayer > [192 Oy R. 
84; oe, -ri931 1 D.L. 5773 iia} 
1W.W 162; 22 Alta. L. R. 4873 
bs. B. R. on akin 


7412 ti. -——— Prior ment of 
same prop to same parties.}-—The 
fact of a prior sudieniient does not 
atfect the right to set aside a later 
assignment of the same 





roperty to the 
Rame parties, & the setting anit of the 
later assignment does cot affect rights 
undor the or assignment.—Habpag 
v. rane Won ANK OF es a 
{1919} 3 ~ 1108; 50 D. L. R. 
123; 138 Wack. ft ha a pe 


PE he iii, -—— 
Ag perty b 
v nroperty longi 
. Act, 8s. 56 (®). have Porte 
call wit ‘same meaning as “ prope 
obtor ”* used in sect. 25, & abt 
prop rty of debtor which has been 
with by himself by transfer to 
a eraditor. & the fact that an alleged 
frauduient transforee from bkpt. does 
not admit that the property in question 
belongs to bkpt., does not prevent an 
aa e bein brought under the 
ave sect kpoy. Rule 120, for 
the delivory at the property to we 
trustéee.—He Ble they (1921) 
w.w Ma ask. L. R. 3 a77 89 
D. bye R. 2 gt CAN 


12 iv. —— Discharge of bankrupt’s 
transaction. 


A trurtee in 
bkpcy. has no right 
tranefer made by pt. to a creditor 
whereby bkpt.'s ability to the creditor 
is discharged, even though the transfer 
nah oe to a fraudujent preferenve.— 
Pau REAL coe H Co., Er 7p. 
PeTEr, £1924) 1 D. L. Re 947; 4 
418.—CAN. 
419 ¥, =e As against the } 
—The: provisions of ace. Act, 1908, 
a to udnient. Laehdoaa sone Be 
no 


— OFFI 
Araxi e. ie [ree 2) . De Z. Lis x rors 


BERG, RIEFUS & aE LTD. ” 

(192512 pak R. 2903: 60. B B. i 

varying, [1924] 2 D. L. R. 492; 
638.—CAN. 


7414 iv 


be pope Act, ‘RS 5.8, 1808 (0. (o. 140), 8, 88, 


7405. Add. Annotation :—Mentd. Re Cohen, Ea p. 
Trustee, [1924] 2 Ch. 515. 
1408. Add. Annotations :—Mentd. 
Thompson, [1920] 2K. B. 80; Commercial 
Credit Oo. of Canada v. Fulton, [1928] A. 0. 


Burthell v. 


7412, Add. Annotation :-—Mentd. Sorrell v. Smith, 
[1925] A. O. 700. 


7414a. ——— Payment to agent of creditor—Agent 
paying over sum to principal In course of 
usiness.|—A payment by a debtor to an 
agent who receives the m 
eourse of his employment fo 


in the ordinary 
the use of a 
not a paymonfi in favour of a 


‘* person ‘a trust for any creditor,” within 


daya after the date of nue conveyance 
& not after the date of some prior 
agreoment upon which such convey: 
ance may have been made. & “ such 
transaction ** means the conveyance 
& not such prior agreement.-—HonaEr 
v». MCLRAN & oo BANK OF ae 
{1919} 3 W. W. R. 1108; a0 2 L. 
123; 13 hel "L. R. 85.—CAN 
w (p, 964) i, After sctilement by 
trustee of preferred creditor's claim.)— 
Re TaybLor (Ont. PY Pad VA 2p. L. R. 
877;.7C. B. R. 5450.—CAN., 
sp. —— JN ae by 
of debtor’s stock-in-trade 
creditor—Note in hands o of bon fie 
holder for vatue.j—Held > the creditor 
could not be compelled to share 
Tatably with the other creditors.— 
ROBERTSON v. HOLLAND (1888), 16 
O. H. 5323.—-CAN, 
sq. Pomtion of 
approbate & reprohave — Promissory 
pane fran erred ty & diecounted by 
aor. }-—- PNG ORS (1922), 52 
cL. R. 510; 8C. B. kK. 200.—CAN. 
ee —— Eastonpel Pe emduct. |-—S, 
made a bill of sale of certain chattels 
to deft. in order to protect the chattels 
against his ereditore. Shortly after- 
wards S. m an assignment undor 
pig Act to pitf., who later sold 
ublic auction the assets of S. not 
inc uded in the bill af sale. On the 
saine occasion the auctioneer sold. on 
instructions of 8., the cnattels included 





chaser 
wrsed to 


trustee — Cannot 


in the bill of sale & paid the prorecds 
to 3. who left Canada without paying 
them to deft. :—Held: pltf., having 


refrained from attaoking the hil) of 
sale earlier & baving allowed poe sale 
to proceed & tbe moneys to be paid 
to &., it was ton late to hold deft. 
Hable.—-Re STEVENS, IMPERIAL CANA- 
DIAN TRUST Co., TD. vw. NORTH 
AMERICAN LUMBER & SUPPLY Co., 
wea? {199432 W. W. R. 245; 4C. BR, 
- [192412 D. L. R. 104.—CAN, 
gat Avoidance of transfer fraudu- 
lent under gencrul laws.|-—The right of 
& trusice in bkpcy. to take proceedings 
to avoid a trausfer made by bkEe. t. 
which is in fraud of his creditora under 
ae laws ts Feat gear authorised by 
a xo the rules thereunder.— 
Patel poe 


ta. aenoeey"a L3, LR a 
fi ta ae 


. 5773 Mott? et 
9 Alta. L. R. 487; 8 


Ww WF, $3. GAN. 
1 (p. bead i—_— Bank- 
uptoy Rules, 


N ruptey Aa #. 95-— Banir 
FF. 12 Re % de Rg EDN CANA- 
DIAN 


'T 7 ASB0CN 
2. IVAK g (Ata) pee) 20-1 L. ie 
¢ 118926) 





Cases 7414a—7546a. ENoxisH AND Empire Dicest SuppLEeMENT. 


1914 Act, s. 44. The effect of that sect. is ' 


not to render the personal liability of an agent 
to repay a debt. pe haa of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. . 

M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 
receive the payment. the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. & the co. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the balance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpcy. of debtor & long before any claim by 
the trustees in the bkpcy. On Feb. 11, 1921, 
debtor committed an act of bkpcy. by assign- 
ing his- property in favour of his creditors, 
& on Mar. 12, 1921,-a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference :—Held: (1) C. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as “‘ persons 
in trust for any creditor ’’ within 1914 Act, 
8.44; (2) the circumstances under which the 
money was received & paid over precluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble: (3) the 
personal liability of a pérson to whom pay- 
ment has been made “in trust for any 
creditor”? under 1914 Act, s. 44, must 
depend upon the facts of each case; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference.—He 
Morant, Ex p. TrRusTess, [1924] 1 Ch. 79; 
93 L. J. Ch. 104; 130 L. T. 398; [1923] 
B. & C. R. 145. 


7418. Add. Annotation :—Mentd. Sorrell v. Smith, 
(1925) A. C. 700. 


PART XX. SECT. 18, SUB-SECT. 1. 


7430 v. -+-MERCHANTS BANK 
fis O21 1 Ww W aay 14 Be EL 
137 CAN. ; , aaa 





aa. Failure to make pro ~~Re STERNBERG 


—By Bk 
@ intge. Is to make the proper in-* 
quiries will be held to have knowled 

of the insolvency of the mtgor. at the 
time of giving the mtge., & the mtge. 


wili be sct anide as a fraudulent nrofer- ° 
General rule.}-~—Whe 
knows of an act of bkpcy. or wilfully 


ence.-—He THOMPSON, Hz p. TRUSTEES, is 
[1923] 4 D.L. R. 1098.-—-CAN. vie 


ab. ——.}— Where the circumstances 

under which a debt is paid are such 

that a strong suspicion would arise in 

the mind of an ordinary business man 

age to the bona fides of the eas bicaaty the 
payee puene to inquire c 

circumstances. 
A. (a). e construed aa a fraudulent preference. 
1924), 27 0. W. N 


per Sveint Celie, we « . 
y, 2 912: va , 11924] 2 D. L. R. 492; 
i Ait a creditor who takes 1G. B pying. eth. 
PART XX. SECT. bis SUB-SEOCT. 2.— 
— 


7420. Add. Citation :—10 B. & S. 871. 

7428. Add. Annotations :—Consd, Ke A Bankruptc 

Notice, [1924] 2 Ch. 76. Refd. Huddersfiel 
Fine Worsteds v. Todd (1925), 42 T. L. R. 62. 
Mentd. Edwards v. Motor Union Insce. (1922), 
128 L. T. 276. . 

7430. Add. Annotation :—Retd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

74388. Add. Annotations :—Refd. Re Wigzell, Ex p. 
Hart, [1921]2 K. B. 835. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

74388, .|—A father, having a power of 

appointment over a fund in favour of his 

children, agreed with his son to pay his debts, 

& then to appoint to him a portion of the 

fund equal to the amount of his debts, which 

he was then to hand over to the father. The 
father paid the debts, & made the epee 
ment, when the son became bkpt. :—AHeld: 
the trustee had no right to the fund appointed. 
—Re ANGERSTEIN, Hz p. ANGERSTEIN (1874), 








9 Ch. App. 479; 48 L. J. Bey. 131; 30 
L. TT. 446 3 22 Ww. R. 581, L. ARE 
Annotations :-—Mentd. Re Pettit’s Estate (1876), 1 Ch. D. 


478; Marbella Iron Ore Co. v. Allen (1878), 47 L. J. Q. B. 
601: Pitts v. La Fontaine (1880), 6 App. . 482; Fraser 
v. Province of Brescia Steam Tram, Co. (1887), 56 L. T. 
771; Re Branson, Ex p:p. Trustee, (1914) 2 K. B. 701. 


7439. Add. Amnotation :—Mentd. Re Mellor; 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7440. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7442. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7463. Add. Annotation :—Mentd. French  v. 
Gething, [1922] 1 K. B. 236. 

7483a. 1914 Act, s. 45.)—Re WETHERED, 
Ez p. SALAMAN, No. 6858a, ante. 

7490. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7512. Add. Annotation :—Mentd. Re: Gunsbourg, 


[1920] 2 K. B. 426. 

7519. Add. Annotation :—Mentd. The Joannis 
Vatis, [1922] P. 92. 

7520. Add. Annotation :—Consd. Herbert’s Trus- 
tee v. Higgins, [1926] Ch. 794. 

7543. Add. Annotation :—Consd. Herbert’s Trus- 
tee v. Higgins, [1926] Ch. 794. 


7546a. That bankruptcy notice. served on 
debtor—& of petitioning creditor's intention 
to take bankruptcy proceedings.}|—-Deft. to an 
action, in which the trustee in bkpcy. 
claimed that certain farm stock in a bill of 
‘gale given to deft. by bkpt. was in the reputed 
ownership of’ bkpt. & formed part of his 
estate, had been informed of the service on 
bkpt. of a igs Ot notice, & later had been 
informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against his debtor :—Held: a mere state- 


refrains from making suoh inquiries 
as would give him such knowledge 
or where the facta are such that an act 
of bkpcy. had been committed, auch a 
rson wil] be deemed to have notice.— 
¢ HEeRSH, Kz p. GOLDSTRIN, [1923] 3 
D. L. R. 101 > C. B. R. 84.—CAN. 
78387 iv..——~-- That deblor financtall 
embarrassed.|\——Held: not of itse 
knowledge of insolvency.—Re Wrbs 
(1921), 64 D. L. R. 688; 610. L. R 
5; 2¢. B. R. 16.- CAN. 
7587 ¥. ~—-- That debtor hard preseed 
Jor aartied & }—Held: not sufficient to 
infer that a creditor had constructive 
: notice of an act of bkpry.— 
RossBiwa, Le p. Root, [1924] 3 D. L. BR. 
90; 40. B. 670,—-OAN. 








osely into all 
Otherwire, if the 


m @ person 
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ment of intention to take bkpcy. proceoanes 
amounted at most to a threat to file a 
petition, &, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpcy.—HERBERT’s TRuUsTEH v. HIGGINS, 
[1926] Ch. 704; 95 L. J. Ch. 8308; 135 L. T. 
321; 42 T. L. R. 525 3 70 Sol. Jo. 708 ; [1926] 
B. & CO. R. 26. 

7574. Add. Annotation :—-Refd. Herbert’s Trustee 

v. Higgins, [1926] Oh. 794. 

7577. Add. Annotations :—Refd. Re Chiandetti 
(1921), 91 L. J. K.B. 70. Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

7578. Add. Annotation: — Mentd. Re Fairley, 
[1922] 2 Ch. 791. 


7601. Add. Citation :—revag. S. C. sub nom. Re 
Wix, Ez p. CHATTERBY, 29 W. R. 400. 
7608a. ——- Employee of company—Refusal of 
company to pay—Termination of employ- 
ment alleged.]|—Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
agreement being signed in the name of a 
Joint stock co., underneath which was the 
name of the managing director followed by 
the words, “‘ managing director.’’ An order 
was subsequently made by a registrar, under 
1914 Act, s. 51 (2), that £300 out of a sum of 
£416 13s. 4d. due under the agreement from 
the co. &/or its managing director to bkpt. 
be forthwith paid Pye to the trustee of 
the estate of bkpt. en the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High Ct. upon the co. & ita managing 
director asking for a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., & for an order 
for payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp. :—Held: in the circumstances there 
must be a« declaration & order for payment 
in terms of the notice of motion.—Re LAVEY, 
Ez p. Trusren, {1920] 1 K. B. 674; 89 
L. J. K. B. 243; 122 L. T. 592; [1920] B. & 
C. R. 43; eaubsequent proceedings, [1920] 
B. & O. R. 186. 
Royal 


7626. Add. Annotation :—Refd. Allen v. 
Bank of Canada (1925), 41 T. L. R. 625. 


7636, Add. Annotation :—Mentd. Brown v. Greg: 
son, [1920] A. O. 860. 


7688. Add. Annotations :—Refd. Re Leeds & 
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7681 vi. ——— ——.)-—Every y- ©. B. 
quent aed “i b peed ir wie 7 8 om 

me o 8 y. is regarded wi 
surpicion by the ot. as likely to be a Slee Co., 
frandwent preference. The onus is . 
on the payee to show that he had no 
knowle of an available act of bkpcy., 
actual or constructive, that he gave 
some consideration for the payment & 
that he was actnated by no fraudulent 
motive in acoepting such payment.— 
Re HowarpD Granam & -» B2 9p. 


W.N. 90.—©0 


fi, -—— 


of Gicsion 6 


'7648a. 


GraHaM, [(1923] 2 D. L. R. 1024; 3 
B R. 855.—OAN. 


7581 vil, —- ——.}—Re G 
Re SHULMAN, 
L. R. $16;"80. B. B46; aifd., 24 
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ight of trustee to give notice 
retain-—Acceplance of 
rent by leseors.}~-Held: Bkpcy. Act, 


Vol. V.—Bankruptcy. Cases 7546a—7650a. 


Batley Breweries & Bradbury’s Lease, Brad- 
bury v. Grimble, [1920] 2 Ch. 548; McIlroy 
v. Clements (1923), 67 Sol. Jo. 402; Rider v. 
Ford, [1923] 1 Ch. 541. 


7639a. Contract for sale of goods.]—HvussEY v. 
FIpDALL (1699), 12 Mod. Rep. 824; Holt, 
K. B. 95; 3 Salk, 59; 88 BE. R. 18538. 

sa aaa :—-Rofd. Hitchin v. Campbell (1772), 2 Wm. Bl. 


Assuming management of farm.]— 
Held :—a_ sufficient election to take the 
term.—THOMAS v. PEMBERTON (1816), 7 
Taunt, 206; 129 B. R. 83. 


7648b. Milking cows.]— Held :—assignees, 
having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 
them to be milked there, thereby became 
tenants to the lessor.—«4W.. cH v. MYERS 
(1816), 4 Camp. 868; 179°. R. 117, N. P. 


7649a. -.]—Where assignees put a term 
up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, & 
mever received rents :—Held : they were not 
answerable in covenant to the lessor.— 
TURNER v. RICHARDSON (1806), 7 East, 
335; 3 Smith, K. B. 330; 103 B. R. 129. 
Annotations :—Consd. Copeland v. Stephons (1818), 1 B. 
& Ald. 593. istd. Hanson v. Stevenson (1818), 1 B. & 
Ald. 303. Apld. Lindsay v. Limbert (1827), 12 Moore, 
C. P. 209.. Consd. Williams v. Taylor (1869), 21 L. T. 
612; Titterton v. Cooper (1882), 9 Q. B. D. 4738. Refd. 
Hill v. Dobie (1818), 2 Moore. C. P. 342; Williams v. 
Bosanquet (1819), 1 Brod. & Bing. 238; Doe d. Palmer 
v. Andrews (1827), 4 Bing. 348; Wollaston v. Hakewill 
(1841), 3 Man. & G. 297; Mackley v. Pattenden (1861), 
30 L. J. Q. B. 225; Levi v. Ayers (1878), 3 App. Cas. 842 ; 
Hill vw. Kast & West India Dock Co. (1884), 9 App. Cas. 
448. Mentd. Clark v. Calvert (1819), 8 Taunt. 742. 


7649b. S. P. CARTER v. WARNE, No. 9026a, post. 


7649¢c. --|—Where assignees for the pur- 
pose of preventing a distress paid arrears 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, & the effects were soon 
after sold & the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it:—Held: they 
were not liable to the landlord as assignees 
of the lease.—-WHEELER v. BRAMAH (1813), 

3 Camp. 840; 170 E. R. 1404. 
Annotations :—Consd. Copeland v. Stephens (1818), 1B. & 
Ald. 593. Distd. Hanson v. Stevenson (1818), 1 B. & Ald. 
303. Refd. Hancock v. Welsh (1816), 1 Stark. 347; Doe 
. Gd. Palimer v. Andrews (1827), 4 Bing. 348; Goodwin v. 

Noble (1857), 8 I. & B. 587. 

7650a. Carrying on business for benefit of 
creditors.|—Where the assignee kept bkpt. 
in the premiseg, carrying on the business for, 
the benefit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord :—Held: the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease.—CLaRK v. HumME (1825), 

Ry. & M. 207; 171 E. R. 995. 


8. 13 (15), extends sect. 52 (5) to all 
cases where proceedings are taken 
under sect. 18 so as to enable cither 
trustes or debtor himself to overcome 
the forfeiture & elect to retain the 
demixed premises for the whole or any 
part of the term. If this construction 
of the Act war wrong, the Jesaore bad 
waived their rights by acceptance of 
rent with full knowledge of the circum- 
stances & notice of election to retain.—— 
Re McKay (1921), 61 O. L. R. 84; 2 
OC. B. BR. 58; 64 D. L. R. 699.—CAN. 
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Cases 76580-—-7784a. Encruisny anp Emer: Diarstr Suprpiemunt. 


765228, To prevent distresa.]-—WaekLER 
v. BramaH, No. 7648¢, ante. | 

76538a. j—Held: to amount to an 
acceptance of the lease.—PaGr v. GODDEN 
(1818 , 2 Stark. 309; 171 B. R 656. 


7662. Add. Annotation :—Mentd. Spencer »y. Ash- 
worth, Partington, [1925] 1 K. B. 589. 


7665. Add. Annotation :—Mentd. Betts v. Price 
(1924), 40 T, L. R. 589. 


7670a. ——— _ -———.] — CARTWRIGHT v. GLOVER 
(1861), 2 Giff. 620; 80 L. J. Ch. 824; 3 
L. T. 880; 7 Jur. N. 8. 857; 9 W. R. 408; 
66 B. R. 260. 

Annotation :-—Reld, Wilson v. Wallani (1880), 6 Ex. D. 155. 


7681. Add. Annotation :—Mentd. Gray v. Spyer, 
[1922] 2 Ch, 22. 


768ia. ——— Statutory tenancy—Under Rent Re- 
striction Acts.}—-PARKINSON wv. NoEL, No. 
7782b, post. 


7685. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 580. 


7686. Add. Annotation :—Mentd. 
Savill, [1926] 2 K. B. 5380. 


7689. Add. Citation :—sub nom. Re CLAYTon & 
BEAUMONTS’ CONTRACT, 2 Mans. 345. 


7689a. Shares—Subject to equitable charge.]—The 
registered owner of fully paid shares in a 
private co, charged them in favour of W., & 
handed him the certificates & a blank 
transfer. He subsequently gave other equit- 
uble charges to other mtgees. On the owner’s 
bkpcy. s trustee disclaimed ‘all my 
interest ’’ in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
Jodged & none of the mtgees. applied for a 
vesting order, bkpt.’s name remained on the 
register :—-Hcld: (1) as between himeaelf & 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
‘ the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 
disclaimed more than the equity of redemp- 
tion in the shares. : whether a trustee 
can disclaim unincumbered fully paid shares. 
—-WISE v. LANSDELL, {1921} 1 Ch. 420; 90 








Richmond ov. 


L.J.Ch.178; 124L. T. 502 ; 37 T. L, R. 167; 


[1920] B. & C. R. 145. 
7692. Add. Annotation :—Refd. Re Wait, [1926] 
Ch. 962. 


7693a. Sub-contract for sale of land—Contract for 
Shien of land need not be disclaimed.]— 
Where a dria who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
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%. DUFRESNE (1922), Q. R. 
60 8. Q. 525,—CAN. 


of sale without being ob to 

diaclaim the contract of purchase. If the 

aay . d a aiyee he has 
a lien upon_such interest 
bkpt. possessed before his bkpey., including 
the right, if any, to specific performance of 
the cantract of purchase of the land ; he may 
also prove in the bkpey, for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to. 
the overri equity of the original vendor. 

. Ke Gover, Hannine v. Lowe ce 96 
L, J. Ch. 289; 71 Sol. Jo. 470; [1927] B. & 
C. R. 137, D. C. 


7704. Add. Annotations :—Refd. Wise v. 
[1921] 1 Ch. 420; Re Lister, Hz p, Bradford 
Overseers & Bradford Corpn., [1926] Oh. 149. 
Mentd. Victoria City v. Vancouver Island 
(Bp.), [1921] 2 A. C. 384. 


7785. Add. Citations c—— aub nom. Re WEGG, 
He p. Hansury, 12 L. J. Bey, 43; sub nom. 
Re WuaeG, Ea p. BaANBuRY, 7 Jur. 660. 


7151. Add. Annotations :~-Consd. Re Hyams, Fz 
p. Lindsay v. Hyams (1923), 93 L, J. Ch. 184. 
Refd, Re Lister, Bradford Overseers & Corpn. 
v. Durrance (1925), 42 T, L. R. 148. 


7756. Add. Annotation :—Consd. Re Lister, Brad-: 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143, 
7756a, —— Right to compensation.|— 
Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landjord is not bound to accaunt for such 
payment.—He WaADsLEY, BETTINSON’s RE- 
PRESENTATIVE v. TRUSTEE (1025), 94 
L. J. Ch. 215; [1925] B. & C. R. 76, D. C. 
Liability for rafes for period of occupa- 
tion until disclaimer.}—-Where a trustee in 
bkpcy. goes into occupation of onerous pro- 
erty & subsequently disclaims the property, 
fe is liable to pay the rates on the property 
for the period of his occupation.— Re LisTER, 
Braprorp: OveRsEpRS & CORPN. v. DuR- 
RANCH (1925), 95 L. J. Ch. 145; 42 T. L. R. 
148; 89 J. P. Jo. 682, C. As asubh nom. Re 
Lister, Ex p. Bradford Overseers & Bradford 
Corpn., [1926] Ch. 149; eub nom. Re Lister, 
Ex wp. Bradford Overseera & Corpn. v. 
Durrance, 184 L. T. 178; 90 J. P. 83; 24 
L. G. R. 67; [1926] B. & O. BR. 5. 
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7765. Add. Annotation :—Mentd. Richmond 
Savill, [1026] 2 K. B. 530. 

7786. Add. Annotation :--Mentd. Richmond 
~ Savill, [1026] 2 K. B. 5380. 
T7167. Add, Annotation :—Mentd. Richmond 

 Geavill, [1026] 2 K. B. 680. 


7769. Add. Annotations: — net. ee v. 

Holland, [1921] 8 K. B, 207; orth 
v. Esche, [1923] 1 Ch. 576. ironed, Cohen v. 
Sellar, [1926] 1 K. B. 586. 


717T15. Add. Annotation :-—Mentd. 
Savill, [1926] 2 K. B. 580. 


77718. Add. Annotation :-—Mentd. 
Savill, [1926] 2 K. B. 880. 


7778. Add. Annotations :— Consd. Re Hyams 
Ez yp. Lindsay v. Hyams (1923), 93 L. j. “oh. 
184, Refd. Lister, Bradford Overseers 
a i v. Durrance (1925), 42 T. L. BR. 


Vv. 


v, 


Richmond v. 


Richmond v. 


77784. a debtor has been 
adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
.perty thereby demised revyests in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an, order for delivery of possession. Neither 
the subsequent annulment of the at ge 6 nor 
the soda “haear by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor.—Re Hyams, Fx p. 
LInpsay v. Hyams (1928), 93 L. J. Ch. 184; 
130 L. T. 287; [1923] B. & C. R. 173, ©. A. 


71782a. Rights as to statutory tenancy- 

Under Rent Restriction Acts.|—The effect of 
a disclaimer by a trustee in b pey. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, &, consequently, he is 
debarred from The bor a statutory tenancy 
therein under the above Acts.—REEVES v. 
Davigs, [1921] 2 K. B. 486; 90 L. J. K. B. 
676; 125 L. T. 854; 37 T. L. R. 431, 0. A. 


A notations i-—Con ed. noe Russell, [1928] 2 K. B. 117. 
Refd. Mellows ». Low, {19 23} 1 K. B. 523 ; Parkinson »., 


Noel, (1s2s)t K.B 
7T782b. -]—A statutory tenancy 
under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is “ property ud 
of the tenant within 1914 Act, 8. 167. 
Pitfs. having let to deft. a " dwelling-house 
to which the Act of 1920 applied, deft. 
retained possession of it after the expiration 
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with a bkpt. bac 
Keane (1982), 67 1. L —IR, 


PART XX, SECT. 17, SUB-SECT. 8, 


*g Rights (B Quy 
nae 12), 8. Pie os a D. La 


Vol. V.—Bankruptey. Cases 7765-7886. 


of the term under the provisions of that Act. 
Deft. was afterwards atijudicated bkpt., & 
the trustees in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft. for possession of the house & mesne 
profits :-—Held: (1) the statutory tenancy to 
which deft. became entitled under the Act 
of 1920 was ‘ poe * within 1914 Act, 
s. 167, & passed under sect. 53 to his trustee 
in bkpcy ; ; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist & was no longer available for the 
benafit of deft,, & consequently pltfg. were 
entitled to judgment.—ParKINSON v. Now, 
1923] 1 K. B. 117; 92 L. J. K. B. 861; 128 
a ‘I’. 688; 67 Sol. Jo. abe 21 = S R. 130. 
dnsetntions —Consd. Keeves v, De Pellegrini, 
[1923] 2 K. B. 804. Refd. Mellow a Vs "y, 11923] 1K. B. 
522; Roe v. Russell, {1928] 2 K. 17. 
7789a. On mortgagee-—-Of shares -—— Bankrupt’s 
name still on register.|——Wism v. LANSDELL, 
No. 7689a, ante. 


7791. Add. Annotations :—-Refd. Wise v. Lansdell, 
[1921] 1 Oh. 420; Re Lister, Ha p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 
Mentd. Victoria ses v. Vancouver Island 
(Bp.), {1921} 2 A. O 7884, 


7801a. ——- -——-.]—-NaisH v. Tatrnuockx (1794), 
2 Hy. Bl. shes eos R. 873 
Annotations WE reall cent v. eaaaon A 18m. & G. 


Roanat (1835), 3 . & KL. 650. 
Mentd. fichraeon Ke Hal} 1 or Me 1 Bro va & Bing. 50; 
Nation v. Tozer (1834), 1 Cr. M. & R. 172; Seaton v. 


Booth (1836), 4 Ad. & El. 6 


7801b. ——— — _J—Brarp v. Davipson (1843), 
1LT 0.8, © 

7811. Add. Annotation :—Consd. Re Farrow’s 
Bank, [1921] 2 Ch. 164 

7821. Add. Annotations :-—Refd. Re Hyams, Ez 

indsay v. Hyams (1923), 93 L. J. Ch. 18 

Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 148. 

7882. Add. Annotations :—Refd. Re Hyams, Ex p. 

Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 

fe Lister, Bradford Overseers & Oorpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7835. Add. Annotations :—Refd. Re Hyams, Ez 
Lindsay v. Hyams (1923), 93 L. J. Ch. 18 
Re Lister, Bradford Overseers & Oorpn. v. 
Durrance (1925), 42 T. L. R. 148. 


7836. Add. Annotations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923). 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143: 


for rmt not applicable to above pro- 
(1922), perty, t the estate having no peneicla) 
nterest therein —Re HamittTon &, 
Oakra, [1928] 2 D. L. R. te (1925) 


1 W. W. R. 172; 5c. B 
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Cases 7867a—8088. ENGLISH AND Empire Dicsst SupPpLEMENT. 


7867a. One year’s rent due before registration of 
composition deed.]—WILLIAMS v. CADBURY 
.453; 86L. J.C. P. 233 ; 


(1867), L. R. 2 C. 


pes T. 354 ; a6 WY. R. 905. 
Annotations. :—Distd. Se wv. Greaves (1868) 
ood. anal. dite anes Rex p. Ryder (1871), 6 Ch. App. 


7870. Add. Annotation :—Mentd. 


Savill, [1926] 2 K. B. 530. 


7878. Add. Annotation :—Apld. Re Johns, Worrell 


v. Johns, [1928] Ch. 737. 


7918. Add. Citation :-—12 L. T. 25. 
7949. Add. Annotations ;—Apld. Farey v. Cooper, 


[1927] 2 K. B. 884, Refd. Boorne v. Wicker, 
[1927] 1 Ch 667. 
7950. Add. Annotations :—Apld. Farey v. Coo 


[1927] 2 K. B. 3884. Refd. Boorne v Wick 


, L. R. 3 O. P- 





7950a. 


in selling the good 
carried on by bkpt., & agrees with the 
purchaser not to c 


Richmond v. 


[1927] 1 Oh. 667. 
-—.J—If Se pers join with his trustee 


& business previously 


on a similar business 


Hara a prescribed district, such agreement 


is binding on him. —Buxton & HigH Ppak 


PUBLISHING & GENERAL PRINTING CoO. ¥. 
MITCHELL (1885), 1 Cab. & El. 527. 


7951. Add. Annotation :—Mentd. Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023. 


Part XXl.—Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7971. Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 89 T. L. R. 372. 

7974. Delete the words ‘‘ the damage suffered, 
if any ... claim should be made.” 

7984. Add. Annotation :—Consd. Wilson v. United 
Counties Bank, {1920} A. C. 102. 

7987. Add. Annotation :—Mentd. Ford v. Radford 


(1920), 86 T. L. R. 658. 


7992. Add. Annotations :—As to (1) Refd. Elis v 


Torrington (1919), 89 L. 


Generally, Mentd. Re Harrington Motor Co., 
Ex p. Chaplin, [1928] Ch. 105. 


———,]J—-Re WILLIAMSON 
(gery 38 f C. R. 479.—CAN. 


PART XX. SECT. 18, SUB-SECT. 2. 


h i. ~— Nature of trustee’a title.}—~ 
Dor d. RANKIN v. ANDREWS (1883), 
22 N. GB. R. 425.—CAN. 

sf. Interference by court. ie GOLD- 
BERG ne )» elas 4D. R. 775; 
8 C. B. 463.—CAN 


PART XXI. SECT. 38, SUB-SECT. 1. 


Kk (p. 977) 1. -——— Production of 
wer of attorney.}—A trustee resident 

n Ontario was is ceplaced by a trustee 
resident in Quebec, who was autborised 
to proceed with the action of the former 
trustee but failed to 1d prod any 
power of attorney ot ale prcue oe 
pot necessary.—MoRR KLINE, 
Crises GARWIBHER (1922), ( 66D. L. R. 
- Duty to sue in official name.J— 
Pitt, in ia official capacity as trurtee 
in bkpey., ured bis own name instead 
of his official title in an action :—Held: 
to avoid any difficulty the action 
should be treated as an issue directed 
under Bkpcy. Rule 120, as the form 
of action only affected the question 
of costs. It was of no real conse- 
ene. as Bkpcy. Act, 8. 16, providing 
the Lennie may sne in bis own 


name, is permi re ng RRALD wv. 
MoMonnow, desi} L. R. 619; 
620. . R. 3 3 C0. » R. 29.—CAN. 

- 7998 fi, —— .}-Except in those 


cases where a creditor is authorised 
under Bkpcy. Act, s. 35, to take pro- 
ceedings, an proceeding to be taken 
for the benefit of bkpt.’s or authorised 
or’s estate murt be taken by 
the trustee or authorised assignee.— 
HOOLDING o. CANADIAN Crepit hs MEN's 
TRUST ASSOCN., LTpD., (192112 W. W. R. 
899; 14 Sask. L. R. 356.—OAN. 
8000 lil, ——- Proceedings begun in 
court-—T ransfer mes proceedings.) 
~-Where proceedings had been com- 


8002. After this case add ‘‘ See, now, Order of the 
ae yrenaeel dated Aug. 15, 1921 [1921] 


8025a. ——— Sale of goods—After making of vesting 
order.|—-ForRD v. DaBBs (1843), 5 Man. & G. 
309; 6 Scott, N. R. 192; 
134 B. R. 683. 


12L. J.C. P. 134; 


ae ane :—Refd. Williams v. Chambers (1847), 10 Q. B. 


410. 


Ymenced in the wrong ct. :—Held: the 
pI oceedings shouid be continued under 

kpey. Act, r. 120; & an order trans- 
ferring the proceedings to the bkpcy. 
side should be made if necessary.— 
SALTER & ARNOLD, LTD. ¥. DOMINION 
BANK. (1922) 3 3 W. W. R. 209; 6 
D. L. R. sy ‘: 

8000 rs pplication at chambers 
for Naas within juris- 
diction of Bankruptcy Court.}—Where 
there was uo question in the action 
that could not be fully & effectually 
dealt with by the judge in bkpcy. in 
the summary way provided by r 120: 
~—Held: the application must be 
referred to we judge in bkpcy. to be 
dealt with by him, an interim injunc- 
tion to stand in the meantime.— 
EASTERN TRUST Co. tv. LLOYD MANDU- 
FACTURING Co., [1923] 2 ee R. 852; 
ee 8. R. 246; 3 cB ry oh 710.— 


8000 v. —-—— <Action to set aside 
t made 


by  bankrupt.J—A 
truetee in bkpcy. brought action in the 
Supreme Ct. to set de a settlement 
made by bkpt. in favour of deft. & 
voidable under Bkpcy. Act, 8. 29 :— 
Held: the action was improperly 
taken; the trustee should have pro- 
ceeded under r. 120, which provides 
a& A Runinayy method of disposing of 
mattera of this kind by a motion in 
chambers, which may afterwards a 
the form of an issue or trial; ae of ‘ 
should discountenance costly 
ceedings when summary & inek peneive 
Brr roceedings are open to the trustee.— 
Le ort LUMBER & taal Co. 
LUMBER & TIM Co., 
fig3sl D, L. F900 ge ar .81: 
{1923] 1 W. W. R. 1333.—CAN. 

8000 hy —_— Pssaiaon to Bhd aside 
sale .or transfer by 
action by a trnstee in 
aride a canveyance by. ore 
ey ccmnanes . resort 

plication ti ha ob 


jodes @ in chem bers, & not of be eo yn 
summons 
986 





65 D. L 
OAN. 


Jackson v. Burnham (1852), 8 Exch. 173. 


80388. Add. Annotation :-—Refd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 K. B 


VISCOUNT GRAIN GROWERS oe 
TIVE ASSOCN.’S TRUSTEE v. BRUMWELL 
& ROYAL BANK, wit 3 D. L LR. roe: 





wee vii. Appellate court—Ap- 
peat against judgment in favour of 
nkrupt—Judgment assi by bank- 


runt to third party. }—Held: the trustee 
in bkpcy. had a right to resume the 
action in the interest of the estate.— 
FREEDMAN v. HaRT, Re BAttrLe 
Share a L. R. 288; 2C. B. R. 


sj. Assent of inspectors—Whether 
necessary—M otion Phe directions. }—Re 
J ACORSON, ae OLDBERG (N. B.), 
ae oR 363 ; 8C. B. R. 258.— 


sk. Application for interim 
junction— Undertaking as to damages. |—— 
Held: should be made binding on a 
trustee in bkpcy. personally, when 
suing in his official ca apecity, ae bares the 
ct. is satisfied that the estate in his 
hands wit be sufficient to Rta 
damages. Atrustee is under no obliga- 
tion to take such a proceeding without 
roper slr gag Bd rom the creditors.— 
NNER’S vw. BRENNER, 
(1923) $D. L. a 1097 ; ; 620. L. R. 
374; 8C. B. R. 84.—OAN., 


PART XXII. SECT. 8, SUB-SEOT. 2. 


sl, Against holder 2 lien note 
chattela— pe al pe fh adereskdey alleged 
insufficient eld: the trustee had 
no status to attack the ipa note & 
it was valid.as against him. The 
holder of the note must. on demand by 
the trustee, Identify the chattels 
within ten days.—Re GAUDREAU, 
ee Canabranes (1922), 68 D. L. R. 


8028 fi. ——— Action already brought 
bankrupt. |—Held: pi ralght be cont u 
the trusteé.— BRENNER p. puvbieen 
HY Arty os ego) 19 O. W. N, 389; 
e R. 7 1 oC. B. R. 37 6.— 


8104a. 


8034 fi. 
of shures—Sold by broker.jJ—Where a 
trustees in bkpcy. gave shares belonging 
to bkpt.’s estate to a broker to be 
hi by von a Result broker became 8099 

. :—Held : e trustee was en- 
titled to ue the purchaser for the price 2. ae eae. 4D 
of the shares.— FiNLAYSON v. BALFOUR, C. N. = ’ 
WHITE & Co., Re THORNTON DAVIDSON A 
& Co. (1922), 70 D. IL. R. 66.—CAN. 


sm. Action tn recover money paid by . 

bankrupt in breach of trust.}—The 470m _creditors.}-—Held 
truxtee in bkpcy. has no right of action, 
at least without authority from the 
cestuis que trust 


280; 68 D. L. 


ki. Proceedings to recover land 
acquired collusively by third party. |— 8099 vii, —— 


upon a vessel 
seourity before the Exch. Ct. 
Admlty., &a motion by the assignee to 
set aside the writ of summons & 
watrant of arrest issued in the ct. by 
the m : sy dk the ship should be Re Kwona Tal CHONG 
dismissed with costs. The only right MENT (1922), 65 D. L. R. 132; [1922} y bee 

2WwW. W. R. nom. Canadian trustee * in sec 89.—R. wv. Boren 
to defend the action & be cannot COrepir Mrn’s Trust Assoon., LTp. [1921] 2 W. W. R. 388; 10. B. KH. 


otherwise interfere therein.—WaHiItTze & ©. Jana Bow 
Co. v. THE Ionra (1922), 69 D. L. R. (1922), 31 B. CO. R. 40.—CAN. 


PART XXI, SECT. 4... 
61065 iv. ———.]}-—-If a creditor desires 


237 


sn. Proceedings to impeach sale of 
oods under 


8034. Add. Annotation :—Mentd. Ord v. Ord, 


[1923] 2 K. B. 482. 


8040. Add. Annotation :—Mentd. Robinson v. 


Midland Bank (1925), 41 T. L. R. 402. 


8061. Add. Annotation :—Mentd. Re Gunsbourg, 


{1920] 2 K. B. 426, 


8064. Add. Annotation :—Refd. Ord v. Ord, [1923] 


2K. B. 482. 


“8069. Add. Annotation :—Mentd. Howell v. Evans 


(1926), 184 L. T. 570. ; 


8081. Add. Annotation :—Mentd. Ord v. Ord, 


[1923] 2 K. B. 432. 


8092. Add. Annotations :—Mentd. Bradford v. 


Price (1923), 92 L. J. K. B. 871; Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 117. 


8097. Add. Annotation :—Consd. Knight v. Pon- 


sonby, [1925] 1 K. B. 545. 


Costs of carrying out order of court.|— 
el a motion by a trustee in bkpcy. to 
which bkpt.’s wife was resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
formed part of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 








Unpaid purchase price Re PackER, [1927] 
O. L. R. 402.—CAN 


PART XXI. SEOT. 8, SUB-SECT. 6 order under Bkpcy. Act, 3. 71 (2), & 


vV.eOqOrOer- ee weer 


commenced without obta 





Vol. V.— Bankruptcy. Cases 8084—8104b. 


valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costae, the taxing master 
disallowed as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
the ground that the costs Peach | to the 
purchase of the furniture by or on behalf of 
the wife under the valuation did. not come 
within the order, & were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation :—Held: the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will be 
included.—He LAVEY, ar WEN & COHEN, 
(1920] 3 K. B. 6265; .L. J. K. B. 81; 
[1920] B. & O. R. 182 ; subsequent proceedings, 
[1921] 1 K. B. 344. 


8104b. Costs of transcript of shorthand notes 


of evidence.|—The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrclevant 
to the motion & reduced counsel’s fees 
accordingly. On motion for a review of 
taxation :—Held: having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
ead Marks, Ea p. VANN, [1923] B. & 
Cc. R. 


3D. L. BR. 330; 60 to proceed against the trustee in 


another province he must apply to the 
ct. having original jurisdiction for an 


the judge ossessing discretionary 
powers would: be entitled to consider 


ee 
4c : a ° R ? fog ce whether in all the circumstances it was 
eo ee > advisable to ask for the assistance of 


a bkpcy. ct. in another province. When 


—— Action the cts.of any one province are seized 
paar ndemnity with the administration of an insolvent 


i 
it were state, they should not permit any 


necessary under Bkpcy. Act, s. 68 (2), other ct. to interfere except with its 
fig costs agaliek tiie tpnat iT 
ng corts ag © ee personally ARD 
money’ which was held bo biebe cae should be assigned, it was tho failure 40. B. R. 317 
paid by him in breach of trust to © ,a'Tange an indemnity beforo in- 
otbers.-SALTER & ARNOLD. LTD, v, Gulging in speculative litigation know- é 
DOMINION BANK, [1923] 2 W. W. R, ing that he had no agsets.-THORNE v. Of partly built ship—For purrs of 
i. 757.--CAN, | —s«sCANADIAN STEERING WHEEL _Co., completion.}—A judge of the 

: ‘ 11923) 4 D. L. R. 1127; 520.L. R 
460 H 2 C. B. R. 445.—CAN 


reason for award- leave or concurrence.—Ke BRYANT 


& Co., {1924] 1 D. L. R. 217; 
.—CAN. 


so. Action to recover possession-— 


kpcy. Ct.' 
may grant an application for recovery 
. from the trustee in iy of porscssion 

of ships partly built materials in 


ld: 
TRUSTEE, ETO. v. PARUK (1921), 42 : : connection therewith, & the necessary 
N. L. R. 1-8. AF Bkpcy. Act, s. 68 (2), provides that building 


bkpt.’s yards 


° rT ortion of 
subject to the provisions of this Act rae ed by appct. under a lien to 


the assignee under Bkpcy. Act is 


20 Exch. CO. R. 32 CAN. 
Sales Act; 1917.J— 


li. Proceedings to set aside writ & to Genera) Rules, the costs of & 


Issued by mortgagee to enforce security.) incidental to any ears 
AD aasigument Berea Bkpcy. iy. Bhall be in the discretion of the ct.” 


does not prevent the holder of a m 


roceeding in ct. . 


229, sub 


secure the completion & delivery of 
ships in accordance with bkpt.'s con- 


t & which prior to e order 


. The word “ ct. ’ has impliedly a wider trac 
inter. declaring the bkpcy. had been taken 
Om. co crone ‘fi Aretntion Clones cee A ee eaealbs to ne ira of by appct., & subsequent 
pe ne hess eer a the present case ast 6 creditor” “or  teecured 
ally avle shoud ue ee aie: within the words “any other perron 


y the trustee. uch appct., althoug 


person-  greditur’ under Bkpcy. Act, comes 


aggrieved by any act or decision of the 


Ken & YIN SHEE, 530.—CAN. 


. Action for goods sold c& de- 
livered. -H “id : may be brought in 
the name of the original creditor, not- 
withstanding that he has made an 


Cases 8114--84385a. Eno ish aND Emer: Diexst 


adalah caer een i—Refd. Re Wait, {1926} 
06 
8115. Add. Annotation :—Mentd. Re Blyth Ship- 








building & Dry Docks Co., Forster v. Bl 
supbuldog Dry Docks Co., {1926] Ch. 
8138a. After-acquired 


preven .r oo 
undischarged bkpt. can main 

in relation to after-acquired property subject 
to the right of his trustee to intervene & 
claim it.—Dysrmer v. RANDALL & Sons, [1926] 
Ch. 932; 95 L. J. Ch. 504; 185 L. T. 596; 
70 Sol. Jo. 797; ({1926] B. &O. R. 118, O. A. 


$167. Add. Annotation: — Mentd. Manton v. 
Brocklebank, [1923] 1 K. B. 406. 


$168a. S. P. Matrnews v. Dickinson (1817), 7 
Lata 899; 1 Moore, O, P. 104; 129 E. R. 
Annotation : -—Consd. Whitworth v. Hall (1831), 2 B. & Ad. 


81728, —. .J}—-OWEN v. LAVERY (1900), 16 T. L. R. 

8195. Add. Annotations :-—Distd. Re Lee, Ez p. 
Grunwaldt, [1920] 2 K. B. 200. Consd. 
Huddersfield Fine Worsteds v. Todd (1925), 
134 L. T. 82. Mentd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 

8200. Add. Annotations :—Consd. Knight v. Pon- 
sonby. [1925] 1 K. B. 545. Refd. Maatschap- 
pil voor Fondsenbezit v. Shell Transport & 

rading Co., [1923] 2 K. B. 166. 

$276a, Action for specific performance of 

agreement—-Time for disclaiming agreement 





Part XXII. 


unexpired. Porrocx v. (1894), 
38 Sol. Jo. 278. 

8281a. ——— To apply for judgment in default of 
defence-—Draft mirtutes to be shown to official 
receiver.]|—Where after action brought 4 


receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the c made the order 


in the terms of the minutes, but directed that 
before it was drawn up the draft’ minutes 
should be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think fit.— 
HATTon v. DENISON (1926), 70 Sol. Jo. 566. 

8290a. Defendant making substantial counter- 
claim.]—An action against a deft. who makes 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application ad adjudicate him bkpt.— 
Franco v. Dutro, [1923] W. N. 4 


8304. Annotations :—For ‘‘ Re Somes, Stewart v. 
Somes (1895), 73 L. J. 859 ’’ read ‘‘ Re Somes, 
Stewart v. Somes (1895), 738 L. T. 369.” 

8306. Add. Citations :—previous proceedings, sub 
nom. He Somus, STEWART v. gomms (1898), 13 
L. T. 859, ©. A. 

83381. Annotation: —~For ‘‘ Mentd. Re Bagley, 
{1911} 1 K. B. 817, 0. A.,” read “N.F. Be 
Bagley, [1911] 1 K. B. 817.” 

8832. For ‘‘ Held: it was necessary,’ etc., read 
‘* Held: it was not necessary,’’ etc. 

Add. Annotation :—Mentd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 





The Debtors Acts and Bankruptcy Offences 


Generally. 
8346. Add. Annotation :—Mentd. Rutter v. Rutter 8435. art Annotation :—Consd. Re Whaley, Ea p. 


(1921), 124 L. T. 796. 


8408. Add. ete :—Refd. Jenkins v. Jenkins, g435a. 


[1928] 2 K. B. 5 


8410. Add. Annotation :—Mentd. Jordy v. Vander- 
pump (1920), 64 Sol. Jo. 324. 


assignment for the general benefit of 
his creditors.—KRIZNKE v. SCHAFTER, 


{1919} 1 W. W. R. 990.—CAN. FLOORING 


PART XXI. SECT. §, SUB-SECT.1.—0, 42 K-B 


in the United States by a poring 
credito Lele eee per LUMBER & Ot. “i K. 


N LUMB oe 
v cet ‘asthy ? D  L. AR, 868 ; "0. By 
2 CAN. 


Official Receiver, [1921] 2 K. B. 623. 


Motion to commit by official receiver 
acting as trustee—Necessity for afiidavit.|— 

Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 


but at resp.’s own expense & risk, the 
B. held it waa a mere pre- 
parete ry Judgment & one not subject 
the optteol 6 at ot. :—~Held: 
Gof Cana ere to sorte to the 8u remo 
noe 2 ho ea: eyes er 





ae aout Ob aullcn ack Pa being 
no right of ae te 

vested solely in the official assi 
aioe FREADGOLD, {1923 N. Zz. 


PART XXI. SECT. 6, SUB-SECT. 1. 


i. For debt due from one 
meee oF bankrupt firm. )}—Held : 





; after 
ean authorised assign guob 
action could be ponent against bkpt. 


R. libs art pnyete. 
9°o. i Heh iad 


ber 
Bankruntcy Act Amendment 
4a. 1923 ( te ues 10. J ke CANADIAN 


HART os, (1987) 2D. L 


f a cena on Canadian credttor in 


Joreign court,J—Held: the Superior 
Ct. of sitting 
power laren eipting jn Pelivcten 


PART XXI. SECT. 7, SUB-SECT. 1.—A. 


8237 vii. 
en assignment 
arte ieee Act may, with the age arte 
inspectors, under sect. 20 (1), 

ceed bdo b 





any 


Co. ern ies] 40. OL Re Tt 

> TY. H 

D, L. R Peahs 19 O. W. N. 445 ean 
PART XD ae Legh 8, 


to Belg gro p cee 4 etipent jolla 
ro ~— 
dge sitting seen “having ted 


ju viug gran 

a ‘ion resp., Bkpcy. Act, 
petition Dy Tes. { take pertain 
roveedings in the name of the trustee, 


MERC OaNn v. 
Axons et “37 D. “i R. 604; 62 
8. OC. — 


ae 1889) ea x L. Re 870; 3 
MO e e 
0. B. #30 0.——CAN. : 


ri. I poset sons eal 
Pr PP 


—T'o 
creditor rae 


order und 


a's an appr a 


FAvy Couact 4 
904; & 50. Bb. tee 


them to pay 84 a week out of their respective 
salaries under 1914 Act, s. 51 (3). On 
Jan. 18, 1021, upon the application of the 
official recelver as trustee, under sect. 53 (1) 
of the Act, no trustee having been i taal 
&- it appearing to the ct. that bkpts., as 
pea were then in receipt of at least 

a week under a contract with the A. Co., 
the above orders were varied, & orders were 
Made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bkpcy., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the evint of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were dismissed by 
the Ct. of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 
the official receiver:—Held: the ¢- official 
reeeiver’s report was sufficient evidence in 
support of the application in each case, & an 
order for committal must be made.—Re 
WHALEY, Ex p.’ OFFICIAL RECEIVER, [1921] 
2K. B. 628; 125 L. T. 511; sub nom. Re 
WHALEY, Ea p. OFFICIAL RECEIVER, Re 


Scott, Ex p. OFFICIAL RECEIVER, 90 
L. J. K. B. 892; 87 T. L. BR. 645; [1921] 
B. & C. R. 1. 


8447. Add. Annotation :—Refd. Smythe v. Wiles, 
[1921] 2 K. B. 66. 

8448a. Summonses against co - respondent — For 
damages & for costs—Priority.]|—-Where dam- 
ages & costs are awarded against a co-resp. 
& petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs first.—Re WINTER. Hz- p. WILLIAMS 
(1927), 44 T. L. R. 413; 71 Sol. Jo. 1002. 


8459. Add. Annotation :—Mentd. Campbell v. 
Campbell, [1922] P. 187. 

8463. Add. Annotations :—Refd. Edwards». Porter 
(1924), 41 T. L. R. 57. Mentd. Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 

8471. Add. Annotation :—Refd. Nesom v. Metcalfe, 
{1921] 1 K. B. 400. 


PART XXII. SECT. 2. 


Kk i. .})— Fraudulent Debtors 
Arrest Act, R. &. O., 1914 (c. 83), enacts 
that before a writ of ca. ea. will be 
issued, it must be shown that. debtor 
has been guilty of an Intent to defraud 
his creditors. Where debtor had 
ass all his property for the bonefit 
of his creditors & then left Ontario & 
had subsequently returned with the pro 
object of settling pltf.’s claim & had 

Ontario for 





tare, & mot 


Crim. 


redided unmolested in 
eld : 


carricd on under the Criminal Code 


natu otion 
Roy, Phd hy D. L. 





t i. 
conmittal of a judgment debtor under 
Arrest & Imprisonment for Debt Act 
tor concealing or making away with his 
rty ‘‘in order to defeat, delay 
or defraud his creditors or any of them,”’ 
a fraudulent intent must be shown. 


Vol. ¥.—Bankruptoy. Caves 8495a—8564a, 


8475. Add. Annotation }—Refd. Nesom v. Metcalfe, 
{1921]1 K. B. 400. 

8479. Add. Annotation :—Refd&. Nesom v. Metcalfe, 
[1921) 1K. B. 400. 

8480. Add. Annotation :-—Refid. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. . 

$484. Add. Annotation :—Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8485. Add. Annotation :—Consd. Nesom v. Met- 

calfe, {1921} 1 K. B. 400. 


8486. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1K. B. 400. 

8406a. Evidence of means—Sufficiency of 
evidence.}|—Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgmetit ‘ebt by instal- 
ments, & a subsequent applica..on is made for 
@ committal order for -payment of the 
instalments, the effective ‘‘ order or judg- 
ment ’’ is the instalment order & not the 
original judgment, & on the application for a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order.—NeEsom v. METCALF, [1921] 
1K. B. 400; 90 L. J. K. B. 273; 124 L. T. 
606; 37 T. L. R. 111, D.C. 

8499a. —-— -—— Sufficiency of evidence of 
debtor’s means.) — Prohibition refused. — 
EDWARD v. WYVILL (1885), 2 T. L. R. 210, 


8501. Add. Annotation :-—Refd. Nesom v. Metcalfe, 
[1921} 1 K. B. 400. 

8506. Add. Annotation: — Mentd. Freeborn v. 
Leeming (1925), 89 J. P. 179. 

8511. Add. Annotation :—Mentd. Gilbert v. Gil- 
bert & Boucher, [1928] P. l. 

8518. Add. Annotation ;—-Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8521. Add. Annotation:—Consd. R. wv. Central 
Criminal Court JJ., Hz p. L. C. O., [1925] 
2K. B. 43. 

8534a. ——— Intent to defraud—-Burden of proof.|— 
On the hearing of a charge against bkpt. 





Act, R. 8. 8., 1920 (c. 58), 8. 3, alleging 
that defts. were ‘* badly involved ”’ & 
“ Anancially embarrassed,’’ setting out 
@ newspaper advertisement by defts. of 
certain chattels for aale giving 
deponents’ opinions from their “ ex- 
orience ’’ in beer with defts. that 
hey werd attempting to sell with 
intent to defraud creditors :—Held: 
insufficient to justify pranting the 
application.—CaNADIAN BANK OF Com- 
MERCK v. KENZIE, [1923] 2 W. W. K. 
993.—CAN. 


«k-To justify a 





some time :— no fraudulent Neither due & reasonable appropriation 

intent shown,-—CaANADA LUMBER Co. of property or income to the mainte- t ili. sickest ease eld: the 
». Ga¥Yney, [19238] 4 D. L. R. 694.— nance & health of himeelf & hisfamily, afiidavit of pitf. stating merely that he 
AN. according to circumstances, nor, of had good reason to Ralieve & did verily 
k li, ——- Under Absconding Debtors’ themaclves, improvidence or “great believe that deft. “* has easigned, trans- 
Act, R. 8. O., 1877 ns 68 t must carelessness ” inexpenditure, import a ferred & osed of his personal 
be due when writ ie ir A v. poaulent tent. le sehpadrn pro ey & rage ee a 2 bill of sale 

ARN o the . extravagant squandering of de n 
. ri eer income in pelf-fod noe might be creditore *? waa insufficient. The affi- 
PART XXII. SECT. 8, SUB-SECT. 1. carried to such a degree as would davit must show “auch facta & cir- 
osecution—In what manifest a fraudulent intention to cumatances as form the grounds of 
eee \y a ase to quash the contravene the statute.-CUTLER v. euch, beliefs,’? aa required by the 
orders tat lice magistrate on the Cuirrey, [1921] 1 W. W. R. 686.— K.B. Div. Rules.-Dow  v. DAYAIENT, 
mad that onty a judge in bkpoy had CAN. (102311 D. L, Re 172532 Man. L. Be 
eower to aot in guoh a oane Held s | zat Frag alec Me a ee 3 iar : : ‘ Bei 

ifen © wsed o cation a —_—_-. rose 

oftence it ought to be prosecuted eee OP under Absoonding Debtors under the Criminal Code, 6. 417, the 


239 


under 1919 Act, s. 154 (4) (5), proof that deft. 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before t re- 
sentation of the petition; but proof that 
during that period deft. has concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud.— 
R. v. BRIXTON PRISON (GOVERNOR), Ea p. 
SHURE, [1926] 1 K. B. 127; 05 L. J. K. 8: 
361; 1384 L. T. 317; 28 Cox, C. C. 126; 
[1926] B. & 0. R. 1, D. O. 


8562. Add. Annotation :—Mentd. R. v. Manchester 


Local Profiteering Committee, Ex p. L. & Y. 

Ry. 1920), 89 L. J. K. B. 1089. 

565a. —— ——.| — R. v. DORRINGTON 
(1927), 20 Cr. App. Rep. 1, C. C. A. 





8571. Add. Annotation :—Mentd. R. v. Manchester 


Local Profiteering Committee, Ex p. L. & Y. 
Ry. (1920), 89 L. J. K. B. 1089. 


8587a. 


Cases 8584a—SB45a.  Enaiisn anp Empmer Dicest Supplement. 
$576. Add. Annotation :—Mentd. R. v. Manchester 


Local Profiteering Committee, Ea p. L. & Y. 
Ry. (1920), 89 L. J. K. B. 1089. 


8588. Add. Annoiation :—-Mentd. R. v. Pickering 


(1921), 15 Cr. App. Rep. 175. 


Obligation to disclose bankruptcy abso- 
lute.)|—-The obligation imposed by 1914 Act, 
s. 155 (a), on an undischarged bkpt. to disclose 
his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.—R. v. LEINSTER (DUKE), 
[1924]1 K. B. 31]; 938 L. J. K. B. 144; 130 
L. T. 318; 87J.P.191; 40T. L. BR. 38; 68 
Sol. Jo. 211; 27 Cox, C. 0. 574; 17 Cr. App. 
Rep. 176; [1924] B. & OC. R. 78, C. OC. A. 





8683a. Bankrupt guilty of gambling—Severity of 


sentence.]|—RK. v. BREWIN (1926), 19 Cr. App. 
Rep. 154, C. 0. A. 


Part XXIII. Compositions and Schemes and Deeds of 
Arrangement. 


8645. Add. Annotations :—Apld. Re Ellis, [1925] 


Ch. 564. Refd. Huddersfield Fine Worsteds 
v. Todd (1925), 42 T. L. R. 52. Mentd. Re 
Lee, Ez p. Grunwaldt, [1920] 2 K. B. 200; 
fe A Bankruptcy Notice, [1924] 2 Ch. 76. 


8645a. ——— To entertain claim to enforce right 


adverse to deed—Creditor not entitled to 
benefit of deed.]|—-In 1922 appit. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave her a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
part, three named creditors of .the third 
part, & “the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘the creditors’ ’’ of the fourth 
part. Applit., who refused to consent to the 


deed, applied under the above sect. for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on ail the 
share & interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applit. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect. to 
entertain it. On appeal:—Held: (1) the 
object of the sect. was to provide a trustee 
or cestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Div. under R. 8. C 
Ord. 55, r. 33; (2) applt. was not a creditor 
entitled to the benefit of the deed; creditors 
so entitled were those defined as such by the 
deed, & applit., not having assented to the 
deed, did not come within that category ; 
(3) applt.’s claim was not for the enforcement 


intent & not the effect is to be looked 
at, &, where the effect of a conveyance 
is merely to prefer one creditor over 
another, the intent to prefer not being 
an intent to defraud, there is no offence. 


—R. Vv. CREW, 1926) 4 D. LL. R. 841 , 
46 Can. Crim. 123; 590. L. R. 
201.—CAN. 


ci. ——— Giving undue preference.}— 
A., convicted of a contravention of 
Insolvency Act, 32 of 1916, s. 139 (3), 
had shortly before he surrendered his 
estate made payments to two creditors, 
& there was no proof to rebut the in- 


ference that he intended to prefer these 


creditors :-—Held: the conviction should 

be sustaincd.—R. v. Ismain (1920), 

App. D. 316.-—8. AF. 

PART XXII SECT. 3, SUB-SECT. 2. 
8544 ii. ——— Ineolvency Act, 32 of 


1916, s. 136 (3).)—Tbe offence created 
by thie sect. consiste in the disporal by 
insolvent otherwise than in the ordinary 
course of business of property which he 
has obtained on credit, & the jury 
should be directed to confine their 
attention to the mode of disposal of 
the property purchased on credit.— 
R. ©. ABRAHAMSON (1920), App. D. 
283.—S. AF. 


PART XXII. SECT. 8, SUB-SECT. 8 


8555 li. ———~.}+—Parak v. R. (1919 
40 N. LB. 3280-8, AF ere 


PART XXII. SECT. 8, SUB-SECT. 6. 

st. Procedure for beatae & 
carrying on prosecution.}—Where bkpt. 
is charged with indictable offences 
under Bkpcy. Act, s. 89, & orders to 
prosecute are made under sect. 93, the 
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| 


prosecution must be commenced & 
carried on uuder Criminal Code, & a 
pustine ot the peace or pulice magistrate 
as jurisdiction to receive the inrorma- 
tion, hold the proliminary investiga- 
tion & commit for trial, Upon a com- 
mittal if the judge who made the order 
resides at the trial, he acts not asa 
udge in bkpcy., but as a judge of the 
upreme — (EMERY) v. ROY, 
{1923) 2 W. W. R. 400.—CAN. 


PART XXIII. SECT. 3, SUB-SECT. 1. 
sw. Meeting duly summoned not held 
—Meeting held on following day-— No 
proper adjournment of first meeting. 
—Held: the mecting was irregular & 
business done void, because the tirst 
proposed meeting was not adjourned 
according to the rnles.— He WHOLESALB 
Grocers, LTp., (1923) 2 D. L. BR. 491; 
3 ©. B. R, 650.-—OAN, : 


of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & perereunt to the déed.— 
fe Eviis, [1925] Ch. 664; 41 T. L. R. 474; 

nom. tte ELLIS, Ex p. MYTTENAERE, 94 
L. J. Ch. 239; [1925] B. & C. R.81; sub nom. 
Re A DEED OF ARRANGEMENT (No. 9 of 
1924), 183 L. T. 806, C. A. 


8665. Add. Annotation :-—Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 


8768. Add. Annotations :—-Refd. Re Ellis, [1925] 
Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 52. Mentd. Re Lee, 
Ez p. Grunwaldt, [1920] 2 K. B. 200; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. 

8771a. Unstamped deed—Admissibility in evidence 
-—To prove non-registration.|— Re SHAW, E2 p. 
OFFICIAL RECEIVER, No. 434a, ante. 


8778a. -- -|—In 1904 debtor who was 
heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 
under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appct. receiving pro rata 
amounts on his debt between Aug. 1905 & 
‘July 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appct. were not sufficient to cover 


PART XXIII. SECT. 3, SUB-SECT. 2. 

m i. ——- Wife of bankrupt.|—The 
wifo of bkpt. is not. barred by her 
stutus ue wife from voting on a resolu- 
tion to wind up her husband’s estate 
under a deed of arrangement, although 
the effect. of the resolution is to prevent 
the election of a trustee.—-MACNAUGHT 


8677 il, Proxy for 
company.}-—-A proxy need not be under 
the co.’s seal, unless expressly required 
by the Act of incorporation, or by the 
articles of assocn.; if it is so required 
the burden of establishing its necessity 





meaning that in 











Vol. V.—Bankruptcy. 


W. Ww. R, 158.—CAN. 

8684 iv. -}—Since Bkpey. Act, 
1921 (co. 17), s. 12, Bkpcy. 
(c. 36), 8. 18 (3) must be construed as 
the caioulation of sd 
proved debts, the two-thirds in value 
may be composed partly of debts less 
than $25, but as 
creditors whose claims are less than 
$25 are to be excluded. 
Bkpcy. Act, 1919, s. 42, no one whose 
claim is for less than $ 
Re BLUEBIRD FASHION SHOPS, LTD. 
{1921} 59 D. L. R. 649.—CAN 

sa. Appeal from decision of chair- 
man—Rights of creditor who has not a 


regards 


35 may vote.— 


Cases 8645a—8778a. 


the interest so that an amount exceeding the 
original debt was still owing to appct. In 
Feb. 1919, an administration order under 
1914 Act, s. 180, was made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 8s. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trustee 
paid the amount to him upon the terms that 
the official receiver was to be in the same 
position as he would have been if the money 
had remained in the trustee’s hands. Ona 
motion by appct. for a decl rtion that the 
£465 8s. 3d. was held by t®® trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement : 
—Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally & also upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 5 of the Act; (8) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 88. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
him ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 


non-substitution. — Pe 
McCouBREY, Jte STRATTON & GREEN- 
SHIELDS, LTD., [1924] 4 D. L. R. 1227; 
1924] 3 Ww. Ww. R. 587.—CAN. 


joinder or 


Act, 1919 


That creditor entitled to vote— 
Objection at meeting.}—Held: not a 
condition recedent—Ite ARTHUR 
646; [1927] 1 W. W. RK. 158.—-CAN., 


PART XXIII. SHOT. 5, SUB-SKCT. 1. 
sk. Effect of.)— A composition or 
scheme of arrangement, though ap- 

° proved by the ct. & by statute binding 
on all the creditors, is at bottom only 
contract between the’ parties. 





voting, 
Under 


is on the person alleging it. 

A piney which purports to bo signed 
by the co., under which is subscribed 
the name of the person who affixes the 
signature of the co. & who so describes 
himself that the chairman can conclude 
he is an officer or employee of the co., 
is prima facie evidence of authority, & 
the chairman should recuive it & permit 
the person named therein to vote.— 
Re MCCOUBREY, Re STRATTON & 
GREENSHIELDS, LTD., (rgaels D. L. R. 
1227; [1924] 3 W. W. R. 587.—CAN. 

8682 i. —— In resnect of what debts 
—Unliquidated damages. )}——W here there 
is a claim for unliquidated demeee: 
they must be assessed before the 
claimant can have any right to_vote.— 
Re ANDREW MOTHERWELL ESTATE, 
a 4D. L. R. 986; affd. 25 0. W.N. 

8682 il. -—— -—— .)}—Held: 
valuation by the ct. a condition pre- 
cedent.—Re ARTHUR FUEL Co. (Man.), 
[1927] 1 D. L. R. 646; [1927] 1 


J.8. 





jiled proof at time of meeting.}—A 
creditor is entitled to exercise his rights 
rovided he has duly proven his claim 
hn accordance with Bkpcy. Act & 
Rules prior to the hearing of the 
appeal. The ct. may adjourn the 
hearing of the appeal to permit of 
such proof, pee that the creditor 
has not delayed unreasonably in 


making it.— CCOUBREY, Re STRAT- 
TON & GREENSHIELDS, ee, {ibat) 


4D. L. R. 1227; [1924] 3 
587.—CAN. 
sb.——— On technical grounds— 
Necessity to raise objection before 
decision given—Discretion of court.}— 
Re McCouspriy, Re STRATTON & 
GREENSHIELDS, LTD., (1924) 4 D. L. R. 
1227; (1924) 3 W. W. R. 587.—CAN. 
— Application by creditor to be 
added or eubstituled as appellant.|}— 
Not allowed, since the latter creditor 
had a right of appeal, & the rights 
of the oreditor app ying to be added 
would not be affected by the non- 
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Creditors’ rights are only suspended 
during the composition period. ‘There 
is no obligation, legal or moral, which 
can debar the composition creditors, if 
the composition has been annulled, 
from claiming to rank on the arsete of 
the estate pari passu with the creditors 
whose claims have arisen since the 
a lage hh ada LIPSON, [1924] 3 
D. L. R. 761; 55 0. L. R. 215; 24 
O. W. N. 382.—CAN. 


sm. —-—.}—Held;: a judicial hypo- 
thee upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an authorised assigninent 
made by debtor for the 
benefit of his creditors.—RovaL Bank 
OF CANADA ¥v. LARUE, [1928] A. C. 
187; 97 L. J. P. C. 49; 138 L. T. 

sp. duthorised assignment by part 
ner on behalf of firm — No authority by 
other partner.}—Held:  invalid.—Re 
SQuIRES BROTHERS, [1922] 3 W. W. R. 
30; 68 D. lL. R. 571.—CAN. 


16 


Cases 8778a—-8789. ENaLisH AND Emrre Diczst 


nv ena estopped from preg | up ite in- 


validity & claiming trustee any 
money still in his hands; (5) e reed a there 
was no estoppel which ak 


from setting up the hich prove of the j 
ment & proving in the administration tee 
the balance due to him from debtor; (6) as 
the instrument was void the release of the 
debts it contained was of no effect; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of nwa’ 5 
income so long as he lived, no promise to 
the balance of the debts could be im ied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appct.’s right to 
prove in the administration for the balance 
due to him was therefore barred.—Re LEE, 
bei p. GRUNWALDT, [1920] 2 K. B. 200; 89 
J. K. B. 864; 128 L. T. 81; [1919] 
3 & C. R. 287. 
melee aia -——.18 fo (3), zh)» (5) & Hala, Hud Re A Bank- 


ptoy Notice, [1924] 2 dersfield Fine 
ds v. Todd (1925), 42 TT L. 


e770. Add. Annotation : Menta, "be ublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


8781. Add. Annotation :—Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


8782a. Assignment of property to trustees for 
benefit of creditors—Assignment not to be 
registered.|—Re A Banxruproy Noticz, No. 
97a, ante. 


8782b. Authority to realise trader’s estate & 
to apply proceeds in payment of creditors.|. 
A letter signed by debtor in the following 
form: ‘‘I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, & all other assets & to apply 
the proces first in p ae of the costs, 
charges, preferenti claims, ete., 
secondly i; pay the balance to my creditors 
pro rata’’ :—Held: (1) not an “ nment 
of property ’’ within sect. 1 (2) (a) of the 
above Act; (2) not a deed of arrangement 
within sub-sect. 1.—Lirton (B.), Lp. v. 
BEL, (1924] 1 K. B. 701; 40 T. L. R. 163; 
aub nom. LIPTON (B.), Lp. v. BELL, HAYES v. 
BEL, 93 L. J. BK. B. 563; 180 L. T. 7493 
a8 — Jo. 521; [1924] 'B. & O. R. 82, 


8782c. ——- Document discharging debtor—Con- 
stituting assignment for benefit of creditors 
generally.}|—iti.’s claim was for £148, the 
amount of two bills of exchange drawn by 
pltf., accepted by deft. & dishonoured on 
presentation. Deft. pleaded in his defence 
that the cause of action was merged in a deed 

_ of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft. accepted the folowing terms 
for the settlement of al] debts owing by deft. 


8782d. 


undertakes to pay_to the above brastee for 
the creditors £80 bayable .» - (8) M. also 
undertakes to pay own account 
(certain creditors nanicd iris who shall 
be excluded from the list of the general 
creditors. I agree to these terms ’’ :—Held: 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
placer sect. 1 of the above Act, & was void 
to non-registration._-LANDSBERG vt. 
MENDEL, [1924] W. N. 46. 
Deed of arrangement made by insolvent 
debtor.}—A debtor, who was insolvent, under 
& scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement ‘with his 
creditors under which he ea to pay 
his trade creditors, inclu plitfs., a 
composition of their claim, tonether with 
certain profits out of his "business up to 
Apr. 30, 1926, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount ot his liability. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, &, acting 
under legal advice, debtor did not register 
the deed. After paying his trade creditors, 
incloding pltfis., a smal) portion of the com- 
position, debtor sold his business & entered 
into another scheme of arrangement with his 
creditors, to which pltfs. refused to be 
parties, & they sued for the original debt 
owing to them, less the amount which they 
had received under the composition :—Held : 
(1) the deed came within Deeds of ae 
ment Act, 1914 (c. 47), 5s. 1 (1) (0), &, not 
being registered, was wold (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed ; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfis. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — HUDDERSFIELD FINE 
WORSTEDS, Lip. v. Topp (1925), 184 L. T. 
82; 42 T. L. BR. 62. 





8787. Add. Annotations :—Refd. Re Ellis, [1925] 


Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 62. Mentd. Re Lee, 
itz p. Grunwaldt, [1920] 2 K. B. 200; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. 


8788. Add. Annotations :—Refd. Buea Fine 


Worsteds v. Todd (1925), 184 L. 
Mentd. Re Lee, 


to them : 


in trust on behalf of cre 


handed over to the creditors ... (2) M. 


PART XXIII. aay ik 5, SUB-SECT. 2.— 


st. cong Bankruptcy Act—-Deed of 
assignment.}—The title of an assignee 
is not complete as against alae persons 
until registra one — TOWERS BOLO 
MON, Re W. Ww. H. 1077: g 
C. B. R. & 79.--OAN 


PART X&IIl. sane &, BUB-SECT. 2.— 
sa, Necessity for.jJ——An assignment 


** (1) all the goods which have Pe 
removed from M.’s office & | ies to M. & 
itors, should be 8789. Add. Annotation :—Refd. Re A Bankruptcy 


Notice, peat 2 Ch. 76. 


ren ce eee ay keene: 


K. B. 200. 


regs Bkpcy. Act must ‘be . accepted 

registra jon though not accom- 
panied by the affidavit over for 
y mesteads Guar 1920, 8. 7, & Aes 


PART XXIII. SECT. o SUB-SEOT. 1.— 


Non-auening o creditors 
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Ee p. Grunwaldt, (19201 2 


opening: Re Hows, U (198i 20 
el ‘8 D. I'R 457s 1 
& w ns 


=e i, ————- Reasonable security pro- 
lL}—~In a composition scheme, if 
one of the creditors obtains an. ad- 
vantage over the others the ct. will 
scrutinise the scheme very closely. 
Where tinder a scheme all the oreditven 
would receive more than 50 per cent. 
& it wae reasonable & souided for 
immediate payment of but one of 


8872. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. — 

8882a. .}—FLoweR v. Lyme Reais CoRPN., 
No. 1775a, ante. 

8023. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch, 1007. 








8920a. Debtor expecting execution-——Deed 
baat ee he v. BrRamMipGe (1883), 6 


8029b. —_—- Execution pald out by debtor—Money 
not recoverable by trustee.|—-BoYL& v. BLack- 
STOCK (1863), 8 L. T. 641. 

8933a. & sale of effects thereunder by trustees 
—Property protected—Although purchaser 
allowing debtor to retain possession.|—-LEoN- 
ee ata (1813), 1 M. & 8S. 251; 105 


AN EO :~—-Refd. Latimer v. Batson (1825), 4 B. & O. 


8933b. 
remaining in debtor’s possession.]|—Woop- 
ERMAN v. BaLpock (1819), 8 Taunt. 676; 
129 E. R. 547; eub nom. WoopHaAm v. 
BaLvock, 3 Moore, C. P. 11. 

Annotutions :-—Refd, Aldred v. Constable (1844), 3 L. T. O. 8. 
299; Hickman v. Cox (1858), 30 L. T. O. S. 279: Barker 
v. Furlong, [1891] 2 Ch. 172. 

8933c. .]—Held: from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was effectual, so that there was no 








Although balance unsold. 


Vol. V.—Bankruptcy. Cases 8872-—9181a. 


property of debtor which the sheriff could 
seize.—_NORTH EASTERN Ry. Co. v. Spank 
(1877), 37 L. T. 148. 


9028. Add. Annotation :— Mentd. Kimber Coal Co. 
v. Stone & Rolfe, (1926) A. O. 414. 


9026a. Putting up property for . sale.)— 
Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease.—CARTER v. WARNE (1830), 4 
C. & P. 191; Mood & M. 479, N. P. 

Annotations :—Consd. How v. Kennet (1835), 3 Ad. & El. 

659; White v. Hunt (1870), L. R. 6 Exch. 32. 

9029. Add. Annotation :—Mentd. Sun Bldg. Soc. 
v. Western Suburban Bidg.s Soc., [1921] 2 
Oh. 83. 

9032a. — -J—He Len, Ea p. @ronwaxvr, No. 
8778a, ante. 

9074. Add. Annotation :—Refd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 639. 

9081. Add. Annotation :—Mentd. Conquer v. Boot, 
[1928] 2 kK. B. 336. | 
9094. Add. Annotation :—Refd. Re Lee, Ex p 

Grunwaldt, [1920] 2 K. B. 200. 


9109a. — -j—Re Len, Ex p. GRUNWALDT, 
No. 8778a, ante. 


9181a. Assent by assignor of debt—Not sufficient 
assent.]|—PINDER v. Coqut (1866), 15 W. R. 22. 











the creditors, but the creditor who 
financed the scheme would be entitled 
to be paid in full, the ot. ratified the 
composition as the most advantageous 
that. could be propoxed.—He GARDNER, 
Ex p; Crort & ns, LTp., [1921] 19 
O. - N. 25: & . L. R. 5553 1 
Cc. B. R. 424.—CAN. 


8811 i. Whether bound to refuse to 
approve——Fraudulent conduct.|—The ct. 
will approve of a compromise between 
debtor & his creditors which is in the 
best interests of the creditors, even 
where debtor has obtained credit by 
false & fraudulent representations, 
where debtor by his discharge is not 
relieved froin ability for the full 
claim of a creditor from whom he 
obtuined credit by false & fraudulent 
representations, & he is stil) liable to 
eg Car CUMELNITAKY, [1922] 

WwW. Ww. R. 114; 63 D. | R. 492.—~ 


CAN. 
PART XXIII. SEOT. 6, SUB-SECT. 1.— 
8825 il. ——,.}--Where the 








judge refused to sanction an arrange- 
ment on the ground that there was 
evidence of reckless, not to say dis- 
honest, trading on debtor's part for 
some years preven & he adjudged 
debtor bkpt.:—Held: on the facts, 
there was no auficient ground for 
overruling the wishes of the majority 
of the creditors accepting debtor’s 
proposal for an arrangement, & the 
order of adjudication must be dis- 
charged. Principles which should 
guide the ct. in dealing with arrange- 
menta under Irish Bkpt. & Insolvent 
Act, 1857 . 60), considered.—Re 
C., [1926] I. ° 14.—IR. 


PART XXIII. SECT. 6, SUB-BECT. 2 


8843 iv. -}—In special circum- 
stances under Bkpoy. Rule, 68 (2), the 
ct. may set aside a composition, 
altbough it has been ratified, & ma 
order bkpt. to make another whic 
will provide greater security for the 
creditora. But whore a composition 
has been ratitied, & Is a reasonable & 
fair attempt to par creditors as much 
as possible, there can be no grounds 
for setting {tt aside.—ROSENTHAL v, 
Horr & tng Veale fe 67 D. L. R. 628; 
— R. 12 ~—~CAN. 





sf. Absence of information & under- 

valuation, |—Heid: the proposal was not 

* reasonable & proper ''—dHe GAsToN, 
I. R. 179.—IR. 


PART XXIII. SECT. 6, SUB-SECT. 5. 





8860 ii. SS }—Re C., No. 
8825 fi, ante.—IR. 
8865 i, — Enhanced value of 


assels.]|—An offer of a composition was 
passed by the requisite majority of 
creditors, & confirmed by the ct. 
Later, the property was sold for a 
price which consideraLly incrvaeed the 

An opposing creditor then 
applied for au order setting aside the 
arrangoment :—Held: a composition 
passed by the requisite majority of 
creditors & confirmed by the ct. cannot 
be upset ag for fraud.—Re Q., AN 
ARRANGING DEBTOR, [1923}) 2 1. R. 


omen 
e e 


PART XXIII. ame 8, SUB-SECT. 3.— 


k (p. 1090) i. ——.)—Re CoBoura 
FELT Co., Ex p. WAVER, [1925] 2 
D. L. R. $97; 5 C. B. R. 622.—CAN. 

sl, Judgment.J—Under an assign- 
ment in trust for the benefit of creditors 
of all the assignor’s property the 
assignee Ix entitled to an assignment 
of a bond whicb a purchaser under an 
agreement of sale with the assignor 
has entered into to protect the assiguor 
aguinst his (the purchaser's) default 
under the agreement, &. if bofore such 
assignment of the bond the assignor 
has obtained Judgment on it, the trustee 
has a right to an assignment of the 
udgment.—Re Hirsch wv. ALTON, 

NTERIOR TRUST Co. v. MACKENZIE, 
1925] 4 D. L. R. 695; 11925] 1 W. W. 

. 429; 34 Man. L. R. 650: 5C. B. R. 
5§45.—CAN. 

80. Assigned property—Collection Act, 
R.S.N. S., 1923 (¢. 232). |—Re PoLaon, 
TRUSTER v. THOMPSON & SUTHERLAND, 
LTp., {1926} 1 D. L. R. 330; 58 
N.S. R. 345.—CAN, 


PART XXIII. seal 8, SUB-SECT. 3.— 

8948 ti, ——— —— .}—Payment into 
ct. under a garnishce summons, under 
Al practice, is not payment to the 


243 


garnishing creditor under Bkpcy. Act, 
8. 11/1), 80 98 to prevent a subsequent 
authorised assignment taking pre- 
cedence over tno garhishment.— 
WESTERN CANADA FLOUR MILLS Co., 
Lrp. v. WhiTE Bakery, [1921] 1 
W. W. R. 8298: 59 DL. R. 621; 
1 C. B. R, 390.—CAN. 


PART XXIII. saa 9, SUB-SECT. 1.— 


sp. To fix date of creditors’ meet- 
: _ When an authorised trustee 
takes over the estate of bkpt. as though 
he were sequestratur, he has authority 
to tix the date of the creditore Mmeclting 
& may change the date where {tt 13 
impossible to give proper notice, & any 
meeting held on a date not so Hnally 
fixed y the trustee is ilegul.— 
LEFAIVRE & GAGNON v. DE LISLE 
(1922), 66 D. L. R. 264.—-CAN. 


sq. Jo apply to sourt-—For approval 
of composition arrangement.}-—Re SHAW 
(1920) 59 DvD. L. R. 619; 1 ° B. R. 368. 


—CAN. 

st. For directions.J|— A _ truse 
tec has the right to apply to the ct. 
for directions ip connection with tbe 
administration of the esfate,. but is 
not entitled, prior to an authurised 
assignment or receiving order, ty onng 
into ct. persons who may be en- 
titled to certain assets, in order to 
determine their lege! rights.—RHe GEL- 
LER BROTHERS, [1924] 2 D. L. R. 5903 
54 0. L. R. 283; 40. B. R, 108 —CAN. 


sw. 7J'o attack chattel mortgage— For 
non-compliance with Chattel Mortgage 
Act.j-——An authorised assignee or trustee 
in bkpcy. can maintain an action to 
set aside a transaction for want of 
compliance with the provisions of Billa 
of Sale & Chattel Mtge Act, even 
although the transaction war complete 
before Bkpcy. Act came into f010e.—— 
HOULDING v. CANADIAN CREDIT MEN 8 
TRUST ASSOON., LTD., (1921) 
he Ww. R. 899 ; 14 Sask. L. h. 356.— 








sx. cama cid evagit ba m 
Ov ANK OF CANADA, 
w Ae eon , 66 D. L. R. 800; 15 
Sask. L. R. 165.—CAN. 


Cases 9198a—9619. 





9198a. » GRUNWALDT, 
No. 8778a, ante. 
9198b. —— ~_}-HUDDERSFIELD FINE Wor- 


STEDS, LTD. v. Topp, No. 8782d, ante. 
Compare No. 797a, ante, & original volume, 
p. 160, No. 1498. 

9229a. -——— -}—HUDDERSFIELD FINE WoR- 
SBTEDS, Lrp. v. Topp, No. 8782d, ante. 


9258a. S. P. CEciL v. PLAISTOW (1794), 1 Anst. 
202; 145 EB. R. 844. 

Annotation :—Apld. Britten v. Hughes (1829), 5 Bing. 460. 

9276. Dat Annotation :—Mentd. Camillo Tank 

8.S. Co. v. Alexandria Engineering Works 

(1921), 38 T. L. R. 134. 

8i1a. Right to take proceedings under 1914 
(Deeds) Act, s. 23—Claim to enforce right 
adverse to deed.]— Re E1uis, No. §645a, ante. 

9486. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

95438. Add. Annotations :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 766. 
Mentd. Re Cohen, Ex p. Trustee, [1924] 2 Ch. 





ENGLISH AND Empire Digest SUPPLEMENT. 


9575. Add. Annotations :—Apld. Farey v. Cooper, 
[1927] 2 K. B. 884. Refd. Boorne v. Wicker, 
([1927] 1 Ch. 667. 


9576. Add. Annotations :—-Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


9576a. -J|—A debtor, who has assigned his 
business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains’ a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors. 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so.—FAREY v. COOPER, [1927] 
2 K. B. 384; 96 L. J. K. B. 1046; 37 L. T. 
720; 43 T. L. R. 803. C. A. 


515; Re Hoyle, Ex p. Trustee, [1924] B. & 9619. Add. Annotation :—-Refd. Jenkins v. Jenkins, 








C. R 22. [1928] 2 K. B. 501. 
PART XXIII. SECT. 10, SUB-SECT 2. PART XXIII. SECT. 12, SUB-SECT. 1. against debtor:—-//eld; deft. was 
—C (a). 9612 iii. -/—Where conveyances theroby freed from liability as surety.—— 
s (p. 1133) 4. As regards priority made by the assignee for the henefit Union BANK OF CANADA U. MAKEPEACE 
of subsequent creditors.\—Re THOUN, of creditors to pltfs. were made (1919), 44 O. L. R. 202; 15 O. WL N. 
L. R. 242.—CAN. accepted in satisfaction of pltfs.’ iia 179; 46 D. L. R. 193.—CAN. 


[1925] 4 D. 
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10. 


13. 


14, 


14a. 


81. 


82. 


Vol. VI.—Cases 10—205. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part 1.—In General. 


Add. Annotations :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. Mentd. McDonald v. 
Nash, [1924] A. O. 625. 


Add. Annotations :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922] 
: an ore Mentd. Re Farrow’s Bank, [1923] 


Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley, {1926] Ch. 38. 


-}—A lady, in her last illness, 
gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 
& doubtful character. The donor died before 
the cheque could be again presented :— 
Held: the cheque not having been paid, 
there was no valid & effoctual gift of the 
money to the donee.—Re SWINBURNE, SutT- 
TON v. FEATHERLEY, [1926| 1 Ch. 88; 95 











15. 
22. 
23. 


28. 
37. 


L. J. Ch. 104; 134 L. T. 121; 70 Sol. Jo. 64, 
Adc. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
Add. Annotation :—Mentd. Scott v. Barclays 
Bank, [1923) 2 K. B. 1. 

Add. Annotations :—Mentd. > Gooch, Fz p. 
Judd, (1921] 2 K. B. G8; McDonald v. 
Nash, [1924] A. C. 625. 

Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 

Add. Annotations :—Refd. McDonald v. Nash, 
(1924) A. C. 625; Ouellette v. Canadian 
Pacific Ry., [1925] A. C. 569; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Despatie v. Tremblay, [1921] 1 A. C. 702 ; 
Samuel v. Dumaa, [1924] A. ©. 431; Gilbert 
»v. Gilbert & Bougher (1927), 96 T.. J. P. 137; 
Tilling-Stevens Motors v. Kent County Council 
& Transport Minister (1928), 139 L. T. 265. 


Part I1l—Requirements of Form. 


Add. Annotation :—Refd. London & Montrose 95. 


Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67..§ Mentd. Brown 
v. Swan (1921), 37 T. L. R. 787; Sutters v. 
Briggs, [1922] 1 A.C. 13; Re Farrow’s Bank, 
[1923] 1 Ch. 41 ; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1921] 1 
K. B. 775; Importers Co. v. Westminster 
Bank, [1927] 2 K. B. 297. 


Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 


161. Add. Annotations :—Mentd. Re Chesterman’s 


Trusts, Mott v. Browning, [1923] 2 Ch. 466 ; 
Uliendahl v. Pankhurst Wright (1923), 39 
T. L. R. 628; Peyrae v. Wilkinson, [1924] 
2 K. B. 166. 


191. Add. Annotation :—Refd. McDonald v. Nash, 


205. Add. Annotations :—Apld. 


[1924] A. O. 625. 
Auchteroni vv. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 


the judge in dismissing the action.— 


PART I. SECT. 1. 


14 i. Revocable mandate—Re- 
woked by death.|}—The authority of a 
bank to pay a cheque ceases on notice 
of the drawer’s death.—CURLEY  v. 
Bericas (ADMINISTRATOR OF DRURY 
KsTraTE), [1920] 2 W. W. R. 1025; 
53 LD. L. R. 351.—CAN. 

14 ii. S. P. KENDRICK tv. DOMINION 
Bank & Bownas (1920), 47 O. L. R. 
372; 18 O. W. N. 138.—CAN. 

e i, .}—Its nature & negotia- 
bility discussed .—CHAMPAKLAL GOPAL- 
DAS v. KERHRICHAND NAG ANMAL (1925), 
I. L. R. 50 Bom. 765.— IND. 


PART II. SECT. 1, SUB-SECT. 1. 

sa. Note made by married woman— 
Effert of restruint upon anticipation. }— 

here a promissory note was made 
by a married woman: — Held: the 
promissory note was in fact, as well 
as io form, a valid unconditional 
promise on the part of the make: to 
pay a sum certain in money. Effect 
of Married Women's V rover Act, 
R. 8. O., 1914 (vc. 149), as. 4 (2), 5 (2), 
discussed. ——- ANDERSON vo. MOLAREN, 
(1924) 1 D. L. R. 1076; 560. L. RB. 
24.—OAN. 








ri, ——— ——.}—An Inatrument fs 
not a negotiable promissory note where 


there ia not an unconditional prornire, 
as required by Bills of Exchange Act, 
s. 176.—He Mitcnriut & UNION BANK 
OF CANADA, {1923} 4 D. L. R. 1132; 
52 0. L. R. 523, revsg. sub nom. He 
Stevens & MITCHELL, 21 O. W. N. 
331.—CAN. 

r fi. ——.}—Where a cheque 
war drawn & given under the con- 
dition that it was not to become 
effective unless a loan was granted by 
a certain bank :— Held: the cheque could 
not be detached from the condition, &, 
the condition not having been fulfilled, 
the cheque could not be recovered on. 
—JONES v. THOMAS & NORMAN (1922), 
65 D. L. R. 491.—CAN. 

79 1. As per memorandum of agree- 
ment — Memorandum meaningless. |— 
Held: there was a good promissory 
note.—CANADIAN BANK OF CoM- 
MERCE v. LivinasTon (P. E. I.) (1909), 
6 E. L. R. 459.—-CAN. 


PART IT. SECT. 1, SUB-SECT. 2. 

h i. Alleged maker denying 
signature. }-—Where an expert on hand- 
writing said deft.'s stgnatures were 
genuine. but the judge held, after seeing 
enlargemente of them, that they were 
fo :—Held: the absence of any 
evidence by pltf. & the uncertain 
nature of the other evidence justified 
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KRARTEKN TOWNSHIPS INVESTMENTS Co. 
aoe (1919), 29 B.C. R. 1.— 


PART Il. SECT. 1, SUB-SECT. 8. 

sb. “ Sizty daya after siyht"—-Sum 
certain uith interest for indefintle period.] 
—Held : the document was not a bill 
of exchange. — Kosnvnain & Co. ov, 
COMMONWRALTH BANK OF AUSTRALIA, 
eee V. L. R. 787 ° 31 Cc. L. R. 46.— 


sc, Cheque payable ta ** Ministre de la 
Voirie "—Noa time for payment stated.) 
—An instrument in the form of a 
cheque drawn upon B. by A. payable 
to tbe order of the ‘* Ministre de la 
Voirie ":—Held: not ‘“ payable on 
demand ” & not a “ cheque ” within 
Bille of Exchange Act, s. 165.—LEDUO 
v. LA BANQUE D’HocuHELaGa, [1926] 1 
BPG R. 433 ; [1926] Ss, Cc. R. 716.— 


PART Il. SECT. 1; SUB-SECT. 4. 

Kk (p. 25) t. -+— Al stated 
rate for uncertain time.}-—-ITeld: the 
document was not a bill of exchange. 
—ROSENHAIN & CO. v. COMMON 
WEALTH BaNK OF AUSTRALIA, [1922 
Aus R. 787 ; 31 Cc. L. R. 46.- 








Cases 205~—-481la. HNGLISH AND 
Despatie v. Tremblay, [1921] 1 A. ©. 702; 
McDonald v. Nash, [1924] A. C.625; Samuel 
v. Dumas, {1924] A. C. 4813; Ouellette v. 
Canadian Pacitic Ry., [1925] A. ©. 569; Gil- 
bert v. Gilbert & Bougher (1927), 96 L. J. P. 
137; Tilling-Stevens Motors v. Kent County 
Council & Transport Minister (1928), 139 
L. T. 265. 

207, Add. Annotation :—Refd. Lloyds Bank v. 
ep tar ai of India, etc. (1927), 44 


208. Add. Annotation :—Apld. Goldman v. Cox 
(1924), 40 T. L. R. 744. 


— ——.}|—Pitf., who was a Pole, 
& could not read English unless it was printed. 
bought goods from one A. Cohen, & certain 
cheques were made out in favour of “ A. 
Cohen” by a clerk in the employment of 
plitf. & were signed by pitf. The clerk after- 
wards forged the name of the payee by 
inserting ‘‘S”’ before ‘‘ A. Cohen ”’ & forged 
the indorsement & got the cheques cashed by 
deft.. who obtained payment for the cheques 
on presentation. In an action for money 
received by deft. to the use of pitf. :—Held: 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pitf. was entitled to recover.—GOLD- 
MAN ». Cox (1924), 40 T. L. R. 744; 69 
Sol Jo. 10, C. A. 


215. Add. Annotations :-—Refd. Robinson v. Marsh, 


209a. 





DIGEST 
[1921] : be B. 840 ; McDonald v. Nash, (1924) 
. 625. 


241. Add. Annotationa :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 81 Com. Cas. 67: Mentd. 
Brown v. Swan (1921), 37 T. L. R. 787; 
Sutters v. Brigys, [1922] 1 A. C. 1; Re 
Farrow’s Bank, [1923] ] Ch. 41; Underwood 
v. Bank of Liverpool, Underwood v. Barclays 
Bank, {1924} 1 K. B. 776; Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 207. 

Add. Annotations :—Consd. Lloyds Bank Ve 
Chartered Bank of India, Australia -& China 
(1928), 97 L. J. K. B. 609. Mentd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, {1924} 1 K. B. 775. 

275. Add. Annotation :—Mentd. Allen v. Royal 

Bank of Canada (1925), 41 T. L. R. 625. 

282. Add. Annotation :-—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
202a. Memorandum for purchase of goods.|— 

Held: an agreement, & not a promissory 
note.—EL.s v. EUs (1820), Gow, 216, N. P. 
205a. Statement of sum borrowed & received— 
‘* Which I promise never to repay.’’]-—Held : 
pltf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note.—ANON. (circa 1716), cited in 
2 Atk. at p. 32; 26 E. R. 416, N. P. 
Annotation :—Refd. Simpson yp. Vaughan (1739), 2 Atk. 31. 


242. 


Part IIl.—Classification of Instruments. 


841. Add. Annotations :—Refd Sutters v. Briggs, 
{1922] 1 A. 0. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


Part IV.——Date 


847. Add. Annotation :—Mentd. McDonald ov. 
Nash, [1024] A. C. 625. 


868. Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1926] A. CO. 670. 


of Instrument. 


888. Add. Annotation :—Mentd. Maskell v. Hill, [1021] 3 K. B. 157. 


Part V.—Computation of Time of Payment. 


422. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


“1a. 








—— ——.] — Where a promis- 
sory note, repayable by instalments, provides 
that if any instalment should not be paid 
“ punctually ” the whole of the balance is 


immediately to become payable, the use of 
the word ‘‘ punctually ” does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, a. 14, “in every case 
where the bill iteelf does not otherwise 
provide.” —-SCHAVERIEN v. Morris (1921), 87 
T. L. BR. 866. 


PART Ill, SECT. 1. 
+r anes etree ” : — . STANDARD BANK OF 
[1927]1 WW, He. 27 cash or order.”}-—Held : payable to bearer.—JUDMAIEE 9 Canana (Alta.), 


70.—OAN, 


Vol. VI.—Bills of Exchange, Cases 468. 


Part VI.—Acceptance. 


igre ea Ez 
JUCU, LAVaijy a Kr. : . 
Nash, [1924] A. 0. 625. eDonald 


400, Add. Annotation :— 


Vv. 


p. | 505. Add. Ann 


1d. Annotation .—1 : v. National 
Provincial Bank (1927), 00 L. 3. B. 801. 


Men ; 
Nash, [1924] A. ©. 625. ld. McDonald v. | 545. Add. Annotation :—Retd 


: bs e Sassoon ry I t J 
national Banking Corpn., [1927] ‘AO, 111. 


eer 
as ee Re ee 


Part Vil—tInchoate Instruments. 


[1924] A. C. 626. cDonald v. Nash 
568. Add. Annotation :—Refd. Smith 
(1928), 189 L. 'T. 250. 


565. Add. Annotations :—Consd. McDonald ». 


Nash, [1924] A. C. 625. Refd. Lickbarrow 
v. Mason (1793), 6 Kast, 20, n. 


dacs ee -J—He Goocn, Ea p. Jupp, No. 2098a, 


567b. ———.J]— McDonatrp (GERALD) & Co. v. Nasu 
& Co., No. 2096b, post. 


877a. ——- ——.|—Where a bill of exchange on 
duly stamped paper is presented for signature 
to the acceptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawer for signature.—DuUNN (M.), Ltp. v. 
JEFFERSON (1925), 69 Sol. Jo. 695, 725. 


584. Add. Annotation :—Refd. Guildford Trust v. 
Goss (1927), 186 L. T. 725. 


585. Add. Annotation :—Refd. Lloyds Bank ». 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. © 


» | 687. Add. Annotation :—Db 


¢ td. Jones v. Warin 
Gillow, (1926] A. C. 670. 
. —— Particular purpose—Frau ‘lent use for 
another purpose.|—A cheque was signed 
in blank by one of the, partners in s syndi- 
cate, in the belicf that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who believed the same-as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the money-lenders then sued the drawer & 
the indorser:—Held: the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetratea by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow.— 
GUILDFORD Trust, Lrp. v. Goss (1927), 136 
L. T. 725 ; 43 T. L. R. 167. 


Part VIII.——Delivery. 


595. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

596. Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. : 

635. Add. Annotation :—Mentd. Marbé v. George 
To en (Daly’s Theatre) (1927), 96 L. J. 


639. Add. Annotations :—Mentd, Re Chesterman’s 
PART VI. SECT. 3. 


om. 4 tance wife.) — Held: names as payee, 
not binding on Mahan wecres 


kept the sone resp. filled in his own 


Trusts, Mott v. Browning, [1923] 2 Ch. 466; 
Uliendahl v. Pankhurst Wright (1923), 39 


T. L. R. 628; Peyrae v. Wilkinson, [1924] 
2K. B. 166. 


648. Add. Annotation :—-Expld & Distd. Jones v. 
Waring & Gillow, [1926] A. O. 670. 


668. Add. Annotation: — Mentd. Saunders v. 
Young's Brewery (1925), 42 T. L. R. 136, 


434; 57 D. L. R. 4593; 19 0. W.N. 
.—CAN. 


the note was not paid 268 
at maturity & no notice of dish 


onour 


¥. was given to appit Held: the solr oer ioe aHasued. bars = vost 4 

ANTS BaNx OF Oanapa, [1023] V03 Sven 40 Bpp il. RS ep * conditions attache © payment o 

: sites y to ney tiate the note, romisaory note, ¢.g. payment out of 

; ue L. R, 1103; 52 0. L. Re 188. & resp. had no authe .y to fill in his a particular fund, is ne ‘admissible, as 

AN. name ag Bayon, & F. v0 id not earthy it would very, the terms of the written 

a —, v. ocument.-~-GUGGISBERG JW. KBER, 

oe wis onl 8, aoe pec 1. N. Z iL. R. 1072.—N.Z. : [1924] 1 De L. AS 28 2 an: W. B 
6D. Bene st accept on ; . Le ‘ 

aorlnat of goods.” Held: the words. PART VIII. SECT. 4, SUB-SECT. 1.—A. : ess { liabtt pias 

when | epplied to a bill on oo 611 villi, ——.}-—-Oral evidence is not 


pay," & no furthe 


acceptance was 0 oo HUM- 
TERETE Y TATIOR, 10211 N. ZL. R, mPoraneo 
34 on. Ze ; 


event.~~R 
PART VII. SECT, 1. 


aduiinaible to show an 

ws with the making of a 
that the liability of the maker is 
contingent on the he ing of some 


UTIHENIAN FARMERS 
VaTOR Co. v. GNrazposK1, [1922] 3 


ment con- 


e maker of a ry 
for the price of goods was dismissed, 
on the ground that deft. had exercised 
as under a contemporancous oral 
ment he was entitled to do, the 


ht of rejecting & returning the 

pees yment.|— W. W. BR. 19; 68 D. L. R. 656; 32 —NATIONAL MANUFACTURING 

wher ‘ceed sf ‘fandt a over & ante. Man. L. R. 833.—CAN. f . ©. STEPA, (1922) 1 W. W. R, 814; 

applt.’s solr. fled in a p for pay: 628 i, ——~— Until death of maker.}—~ 65D I. R. 284; 17 Alta. L. R. 308.— 
ment, & discounted it with resp. & BoNwam v. BONHAM (1920),480.L,R. OAN. 
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Cases 687-—702a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part IX.—Capacity and Authority of Parties. 


687. Add. Annolation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 
|}—Re ADANSONIA FIBRE Co., 

Mites’ Ciaim (1874), 9 Ch. App. 635; 43 
Ls 732; 31L. T. 93; 22 W. R. 889, 


notation 5, Sonsd. ie Banking Co. v. Beatson 
(1880), 5 ©. P. D. 
691b. eee v. McNarrR (1812), cited in 
3 Dow, at p. 229; 3 E. R. 1048, H. L. 


Annotations :—Consd. Davison v. Robertson (1815), 3 Dow. 
see NE. 1Qorkshire Banking Co. v. Beatson (1880), 


692. re Annotation :—Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


.]—In order to take a case out 
of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership.— 
BUNARSEE Dass v. GHOLAM HOSSEIN (1870), 
13 Moo. Ind. App. 358; 20 H. BR. 585, P. C. 


.]—-SUTTON v. GREGORY (1797), 
Peake, Add. Cas. 150; 170 E. R. 226, N. P. 


-|—If one partner draw or 
indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority, 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 
for his separate debt.—RIpLEY v. TAYLOR 


(1810), 18 East, 175; 104 BK. R. 336. 
Annotations :--—Consd. Frankland v. 


691a. 











692a. 








693a. 

















694a. 


M‘Gusty (1830), 1 


Knapp. 274; Re Acraman, iz p. Bushell (1844), 3 Mont. 
D. & De G. 615 istd. Leverson v. Lane 1962), 13 
C. BL N.S. 278. Refd. Lloyd v. neue (1s aoe) 2 ~& P. 
138 : Wintle v. Crowther (1831 r. 316 : ae 


) 
Riches, Kx p. Darlington District Soint Stock Banking 
(1865), 34 L. J. Dorie. 


694b. 








——.|—Bills drawn by one 
partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably Pree —FRANKLAND v. 
M‘Gustry (1830), 1 Knapp, 274; 12 EB. R. 


524, P. O. 
onsd. Ze wWardiey & Hodson, Ex n. 


aon Dae 
8: 2 Deac. 16. L 1962) ; "73 
G. BN Se. everson v. Lane ( . 1 


694¢. 





Note made for self & partner—-Partner 
bound.|/—LANE v. WILLIAMS (1692), 2 Vern. 
277; 23 E.R. 779; subsequent proceedings 

ae 8) Pe Vern. 292. 

Gate 4 318) 4 ton cae Devaynes v. Noble, Sleech’s Case 


Refd. Bank of Australasia v. Broillat 


1847), 6 Moo. P. C. C. 1 
694d. —— 





MITH v. JERVES & 
hea 1484; 92 E.R. 





BAILY (1727), 2 Ld. 


464; sub nom. Smita v. BAILy, 11 Mod. Rep. 
401. 


695a. ———- ——- With addition of partnership 
name—Firm bound.|—-GaLway (LORD) wv. 
MaTTHEW & SMITHSON (1808), 1 Camp. 408 ; 
170 E. R. 1000, N. P.3 subsequent proceed- 
ings, sub nom. GALLWAY (LORD) v. MATHEW 
& SmitHsoN, 10 Hast, 264. 


Annotations :—Consd. Rooth v. at & Janney (1819), 
‘s ery Le ae Re Clarke, Kx p. Buckler (1844), 3 


696a. 








—.J]—In an action against partners, 
on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed. 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular in stance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing.— 
SouTtH CAROLINA BANK v. CASE (1828), 8 
B. & C. 427; 2 Man. & Ry. K. B. 459; 108 
I. R. 1101; sub nom. SoutH CAROLINA BANK 

_v. CASE, BECKETT v. SAMB, Dan. & LI. 103; 
a L. J. 0. S. K. B. 364. 

Annotations :-—Expld. Smith v. Craven hee 1 Cr. & J. 
BOO Dbtd. Nicholson v. Ricketts (1 860), 2 BE. & H, 497. 
Consd. Re Adansonia Fibre Co., Milos’ Claim (1874), 9 
ae poets pees Yorkshire Banking Co. sy Beatson (1880), 
5 C Reid. Vere v. Ashby (1829), 10 B. & C 

288 ; Beckhar vw. Knight (1838), 4 N. C. 243 + 
Trueman v. Loder (1840), 11 Ad. & Hl. & 

698a. After ieee 4 bill drawn 
& accepted after dissolution of partnership, 
though dated before, docs not bind the 
retiring partner.— WRIGHT v. PULHAM (1818), 
2 Chit. 121; sub nom. WRIGHTSON v. PULLAN, 
1 Stark. 375; 171 E. R. 501. 


——.]—A bill, though drawn on 
a partnership, & accepted by one of the 
partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill. Alter, 
if in the hands of a bond fide indorsee without 
notice.—-WELLS v. MASTERMAN (1799), 2 
Esp. 731; 170 E. R. 512, N. P. 

Ushisations :—Refd. Leverson ». Lane (1862), 13 Ae B.N.S. 

278; Wlilston v. Deacon (1866), L. R. 2 C. P 

701b. .|—A See accept- 
ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that 
it was accepted in the esilrege tan 4 name, 
with the knowledge & assent of the other 
partner.—Re O'NEILL, Ha p. GOULDING 
(1829), 8 L. J. O. 8S. Ch. 19, L. OC. 

Annotations :-—Retd. Leverson v. Lane (1862 

278; Re Riches & Marshall’s Trust Deed 
ete., Banking Co. (1865), 4 Do G. J. & 8 
702a. Bill not addressed to partnership 

address.|—Deft., a cheesemonger at A., 

carried on at W. the hosiery trade in partner- 

ship with C., but in his own name. C. 


ad 








701a. 

















,130.B.N. 8. 
Ep, Darlington, 








PART IX. SEOT. 2. 


t (p. 96) i. 


--}--PoOPE v. FRASER, {1923] 3 W. W. R. 754.- 


“CAN. 


248 


Vol. VI.—Bills of Exchange. Cases 702a—763b. 


accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, & which was addressed to deft. 
at A.:—Held: the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the partnership business 
was carried on.—STEPHENS v. REYNOLDS 
(1860), 65 H. & N. 513; 29 L. J. Ex. 278; 
2L. T. 222; 157 H. R. 1283; subsequent 
procecdings, 2 F. & F. 147. 

Annotations :—Consd. Yorkshire Banking Co. v. Beatson (1), 
Leeds & County Banking Co. v. Same (1879), 4 C. P. D. 
204. Refd. Yorkshire Banking Co. v. Beatson (1880), 5 
C. P. DD. 109. 

709a. —— Not for partnership purposes— 

Firm not bound.]|—SHEPPARD v. Dry (1840), 
cited in Byles on Bills, 18th ed., p. 56, n. (1). 


For private debt—Firm not 
bound.]—ARDEN v. SHARPE & GILSON (1797), 
2 Esp. 524; 170 I. R. 442, N. P. 


——.|—RIDLEY v. TayLor, No. 





718a. 








7138b. 








604a, ante. 

Bill or note indorsed by partner in own 
name.|—SoutH CAROLINA BANK v. CASR, 
No. 696a, ante. 

Add. Annotation :—Mentd. Brocklebank »v. R., 
[1925] 1 K. B. 52. 

Add. Annotation :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775. 

Add. Annotation :—Mentd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 

Add. Annotations :-—Distd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. O. 670. 

Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

Add. Annotation :—Mentd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

Add. Annotations :—Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K.B.244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775; 
Australian Bank of Commerce v. Perel, [1926] 
A. ©. 737; Jones v. Waring & Gillow, [1926] 
A.©. 670; Lloyds Bank v. Chartered Bank of 
aoe Australia & China (1928), 97 L. J. Is. B. 


7138¢. 





715. 
722. 


726. 
784. 


7187. 
738. 


746. 


755. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Reckitt v. Barnett, 
Pembroke & Slater, [1928], 2 K. B. 244. 

Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 7753; Liggett (Liverpool) v. 
Barclays Bank, [1927] 137 L. T. 448; Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 

Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244, — 


757, 


759. 


note signed it as officials of a Jimited co. 
or as individuals, is a question of intent, 
& the intent must be gathered from 
the face of the document itself, & 
where, on a series of notes made to 
the same person at one time, a 
rubber stamp containing the name of 
the co. & two lines was impressed on 
the notes & the signers signed on the 
two lines & added the words ‘ Prer.” 

“e Oe after their signatures & 
were in fact the prurident & secretary 
of the oo. respectively :—~Held: 
notes were made by the co.—ScHAFFER 
SmMitH & Co., Lrp., (1924) 


PART IX. SECT. 5. 


763 va. ———- * President’? & 
“*M see added after signatures. )}-——Held : 
the individua] defts. were personally 
liable on the note.—LoozkKa v. RUTHE- 
NIAN FARMERS’ CO-OPERATIVE Co. 
LTp., [1922] 2 W. W. R. 782; 68 
oat R. 535; $2 Man. L. R. 137.— 





“¢ Pres,” 
signatures, }— 
@ promissory 


vb. ReneDR A ened 


7163 
* Secy.”” ‘added after 
Whether those signing v. TUBBY, 


763a. ‘* Directors ’? added after signa-~ 

tures—Acceptance by company—Drawer re- 

quiring indorsement by directors.) — A bill of 

exchange addressed to a limited co. was 
accepted in the following form: ‘‘ Accepted 
payable at the W. Bank—A.B. & O.D., 
directors—Fashions Fair Exhibition, Ltd.”’ 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 
‘‘Pashions Fair Exhibition, Ltd. A.B. & 
C.D., directors,’’ & one of them when return- 
ing the accepted bill drew ttention in his 
letter to the fact that it was duly indorsed 
by two directors of the co. as requested by 
you.” In an action against A.B. & C.D. 
as indorsers of the bill:—Held: (1) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no ereater validity to the 
bill than was already contained in the 
acceptance, & therefore under 1882 Act, 
s. 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
‘** directors ’? must be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill.—Etuiorr v. Bax-IRonsipe, [1925] 2 
K. B. 301; Of L. J. K. B. 807; 133 L. T. 
624; 41 T. L. R. 631, C. A. 

Annotalion :— As to (1) Consd. Kettle ». Dunster & Wakefleld 

(1927), 43 T. L. R. 770. 

763b. ——- ** Receiver ’’ added after signa- 
ture.]|—Pitf.. who had heen appcinted re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ‘“‘ R., Receiver, 
F. Ltd.”’ as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., & pltf. had stated that it must be 
‘‘clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves ’”’ :— 
Held: (1) the above were not “ surrounding 
circumstances ’’? from which the intention of 
the parties could be inferred, & such intention 
must be gathcred from the terms of the docu- 
ment alone; (2) the words ‘* Receiver, F. Ltd.”’ 
were words of description only, & the bills did 
not purport to have been drawn on behalf of 


1 D. L. R. 468 ; 1 Ww. W. R. 213.— 
CAN. 


763 vc. ‘* Director ” 
“‘ Secretary’? added after signatures.}—A 
oe. note was granted in the fol- 
owing terms: ‘‘ Four months after date 
we proniise to pay... {(C. D.) Director, 
(Ek. F.j He ghage A The Fraserburgh 
Empire Ltd.’ The body of the note 
& the words appended to the signatures 
had all been written by the same per- 
son, vot one of the signatories, before 
signature :—#Held; the two signatories 
were personally liable.—BREBNER v. 
HENDERSON, [1925] 8. C. 643.—SCOT. 





the 


249 


Oases 768b—945. 


the co.; (8) pltf. was entitled to recover 
against ‘dette. nen the bills.— KETTLE v. 


Enguiso anp Emprme Dicest SUPPLEMENT. 


Dunster & WakErFietp (1927), 188 L. T. 
158; 43 T. L. BR. 770. 


Part X.—Consideration. 


772. Add. Annotation :;—As to (1) Refd. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 


778. Add. Annotations :—Refd. Robinson v. Marsh, 


{1921]2 K. B. 640; Sutters v. Briggs, [1922] 


LA.C.1; Re Farrow’s Bank, [1923] 1 Ch. 41. 


788. Add. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. RB. 625. 


801. Add. Annotation :—Refd. Sutters v. Briggs, 
[1922])1 A. ©. 1. 


808. Add. Annotations :—Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407; Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. ‘Refd. Robinson 
vw. Marsh, [1921] 2 K. B. 640; Sutters v. 
Briggs, [1922] 1 A. C. 1. Mentd. Jeffrey v. 
Bamford, (1921]2 K. B. 851; Greenhalgh »v. 
aon Bank of Manchester, 11924] 2 Ee B. 


$23. Add. Mpclation: >—Refd. 
Lee, {1928} 2 K. B. 26. 


826. Add. Annotation :—Mentd. Fettes v. Robert- 
son (1921), 37 T. L. R. 581. 


885. Add. Annotation :-—Mentd. Holt v. Markham 
(1922), 128 L. T. 719. 


837. Add. cw eras :—Refd. Sutters v. Briggs, 
[1922}]1 A.C. 1. 


868. Add. Annotation :—Consd. Jones v. Waring & 
Gillow, [1926] A. O. 670. 


895. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


896a. Under 1882 Act, s. 21 (2)—Payee.]— 
The original payee of a che ue is not a 
** holder in ‘due course *’ within the above oa 
—JONES (R. E. os Lrp. v. WARING & GILLOW, 


Stott v. Shaw & 


Lrp., [1926] A. C. 670; 95 L. J. K. B. 913; 
PART X. SECT. 1, SUB-SECT. 8. 
195 i. Forbearance to sue—Surety. 185 Gr. 612.— 


Held : the giving of a note to avoid suit 
contituted deft. principal debtor, & 
his peri as & paey were gone.— 


lateral pecurity. eee ee v. FRAMoK 
(1856), 6 CAN. 


sa. Right of accommodati riy— 
To sue—On warehouse recei td 4 
by accommodated party.)—Held: pitt. 


185 L. T. 548; 42 T. L. R. 644; 70 Bol. Jo. 


156; 82 ae ‘Cas. 8, 

Annotation —Retd. L s Bank v. Chartered Bank of India, 
Australia & Cuina lisaey. 97 L. 5 K. B. 6 

897. Add. Annotation :—Apprvd. J mal v. Waring 
& Gillow, [1926] A. C. 670. 

Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

Add. Annotation :—Consd. Sutters v. Briggs,. 
[1922) 1A. C0. 1. 

Add. Annotations :—-Consd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Refd. Brown v. Swan 
(1921), 87 T. L. R. 787; Robinson v. Marsh, 
Healy’ 2K. Be 640. Mentd. coos. v. ea 

ford, [1921] 2 -K. B. 351; 

[1921] 3 K. B. 157; Cohen v. Hall, 1623} 

2K. B. 37; Ford v. Blurton, Ford v. Sauber 
(1922), 38 1. L. R. 801; Scranton’s Trustee 

v. Pearse, [1922] 2 Ch. 87. 

Add. Annotations :—Consd. <Auchteroni v. 

Midland Bank, [1928] 2 K. B. 294; Reckitt 

v. Barnett, Pembroke & Slater, [1928] 2 

K. B. 244. 

Add. Annotations :-—Consd. Reckitt v. Barnett, 

Pembroke & Slater, [1928] 2 K. B. 244. 

Mentd. Falcon v. Famous Players Film Co. 

(1925), 42 T. L. R. 91. 

Add. Annotation :-—Refd. a ey & Den- 

man v. Kavanagh (1925), 41 T R. 378. 

Add. Annotation :—Refd. Sutters v. Briggs, 

(1922) 1A. 0. 1. 

Add. Annotations :—Distd. Soc. Anon. des 

Grands Etablissements de Touquet Paris- 

Plage v. Baumgart (1927), 96 L. J. K. B. 789. 

Mentd. Aksionairnoye Obschestvo A. M. 

Luther v. Sagor, [1921] 3 K. B. 632; Robin- 

son v. Marsh, [1921}2 K. B. 640. 

Add. Annotation :—Refd. Maskell v. Hill, 

(1921] 3 K. B. 157. 


013 fil, ——, }—Pitf. purenascs 
a ead model motor-truck from G. 
Payment war made on account 3 
prom Ory notes given for the balance. 
G. assigned the agreement & nv 
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t iidpeaea 


ALL Trost Co. JOHNSON, 
(1920) 01 2 Ww. W. R. 800; 15 Alta. L. R. 


‘ 


PART X. SECT. 1, chealiaaiek ie 
st. Extension of credit.}—Fu 


Co. HOLLAND (WN. 8.) (1910) ao 
v. oO D P 
it. L. R. 110.— CAN, 


PART X. SECT. 1, SUB-SEOT, 5. 
Pera pee of Suse. M by quit: 
ed.j}—~ DUBE 0», ORNRAG UT 
ese ENB - 200; 56 |. rag 


PART X. SECT. 2. 


gotgtancn woman ABA 9b 
° LL 
° Re 3472-0 AN. ‘ M28 


PART X. SECT. Sot 


ol eniiied “fo i} to ‘notice vof of die. 


®, JORDAN 
1922] 1 W iF Foe ow R. ane: 63D. Le 


855 1, 


856 vi. EON oe CE 
tndorser not_ entitled to benefit of col- 


could not recover, for there was no 
debt contracted at the time of the 
indorsement.—CocKBURN v. SYLVESTER 
(1877), 1 A. R. 471.—CAN. 


PART X. sae a 


Se iv. a j— uP 

oO ANADA vw. NTO vo, [1 

W. W. R. 649: 56 D DL 88 Ng 61 
8. Bo a 253.— —CAN. 





Scena aed 


oemneee, * (1922) 2. x We R. R128: 
15 Sask. L es 133 : 
806 on eee ga ere 





BANK v. RATTAN CHAND 
Gnawa (i deat I. L. R. 8 Lah. 702.— 


897 vi. —— ——.}—GUN 
, WARK, “abies 1D. L. BR. iru "i 
N.B AN. 


so7 Manan. 
Roaune. { (1924) ID. "pe ee Bee 888 —OAN 


of tt *—~—I in fd 

Bec ned Pee ee : tiated to 
ye) 

him see pont ou Roy —- 


fd 
at OR. 


Bee, 


wo defts. for valuable consideration, of 
which pit£. had due notice. Later pitt. 
found the truck was @ 1913 model but 
it. He then brought 
an action for cancellation of the notes: 
—Held: defts. were holders of the 
notes in due course & dise 
any onus for the fraudulent Conant 
of G. of which ane? hed pede condone — 


FRASER v. MOoGRE Nn & 
ates Tap. (1922), 1 My OL R 306. 


918 iv. mn -— Ba 
AUSTRALASIA v. CURTIS, 11027) 3 N. q. 
L. R. 247 —N.Z,. | 


at “ie SECT. 6, SUB-SEOCT. 2.—A. 
tg) .J—-WALLBRIDGE 0. 
routers Cisse C. 


14 tennimep somegens- 


R. 280.—CAN, 

a AR a ain 

PY sot ory note unenforce- 
able.—BankK Lay ORONTO Vs on, Derese® 
BANK OF TORONTO BANK 


goes ee eal 


‘ a9. Le WILLIAMS e. 
7) L. BR. 781; ea) 

2:8 6 Man. L. Re 

aon iv. ——, Promissory note un- 


. Compounding felony.|—Gurmorn ». Fz 
: Le 
‘LOWS (1717), 2 Eq. Cas. Abr. 160; 5 Vin. 
hee = 408, pl. 20; 22 B. R. 186, L. C. 
Annotation : :—Mentd. M ; 
[1921] 3 K. B. 157, are Hi 


960. Add. ‘Anaciadtons :—Refd. Robinson v. Marsh, 
‘[1921] 2 K. B. 640; Sutters v. Briggs, (1922) 
1 A. 1, Mentd. Maskell v. Hill, [1921] 


964. Ada. “Annotation :—Apld. 
Cooperstein, [1926] Ch. 657. 


971. Add. Annotation :—Refd. Suttera v. Briggs, 
{1922} 1 A. ©. 1. 


985. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, {1926] A. C. 670. 


1083. Add. Annotation :—Refd. 
Williams (1928), 189 L. T. 22. 


1087. Annotations :—Delete ‘‘ Barwick v. 8. BR. & 
O. Ry. Cos., [1920] 2 K. B. 387; Bombay & 
Persia Steam N avigation Co. v. MacLay, 
[1920] 3 K. B. 402; Markwald v. A.-G., 
{1920} 1 Ch. 348.” 

Add. Annotations :—Refd. Maclaine v. Eccott 
(1924), 132 L. T. 173. Mentd. Buerger v. 


Greenberg v. 


Bernard v, 


il, VL---Bills of Exchange. Cases 946a—1188. 


New York Life Assce. (1927), 96 L. J. K. B. 
930; Jaeger v. Jaeger Co. (1927), 44 R. P. C. 
437; Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 


1038. Add. Annotations :—Refd. The Penelope, 


[1928] P. 180. Mentd. French Marine ». 
Compagnie Napolitaine d’Eclairage et - de 
. Chaufiage par le Gaz, {1921] 2 A. O. 404. 


1052. Add. Annotation :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 
1053. Add. Annotation :—Distd. Guildford Trust 
v. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
1054. "Add. Annotation :—Refd. Jones v. Waring 
& CGillow, [1926] A. C. 670. 


1054a. : TRUST, 
Lrp. v. Pont. & MaritcH (1 °%8), 72 Sol. Jo. 
171. a 


1098. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
1096. Add. Annotation :—Mentd. R. v. Jenkins, 
R. v. Evans-Jones (1923), 87 J. P. 115. 
1123. Add. Annotation :—Mentd. Maskell v. Hill, 

(1921} 8 K. B. 187, 
1182. Add. Annotation :—Refd. Robinson v. Marsh: 
[1921] 2 K. B. 640. 


Part Xl.—Negotiation and Transfer. 


1161. Add. Annotations :—Refd. Suttors v. Briggs, 
[1922] 1 A. C. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


1178. Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A.C. 1. 


1163. Add. Annotation :—Refd. McDonald v. Nash, 1188. Add Annotation :—Refd. Jonkins v. Jenkins, 
[1928] 2 K. B. 501. 


[1924] A. C. 625. 


enforceable. The fact that the m 
trate consented to the withdrawa of 
the charge is immaterial. Pils ae v 
BacHMAN (Alta.), [1927] 2 D. L. R. 
1144; [1927] 2 W. W. re 320 
m. Read now “* 946a rh ” 
ni. Transaction in breach of licensing 
laws.|—Held: pitts. could not recover 
on bills of exchange given in Netgint ot 
for intoxicating Hquors sold by their 
Wits in a local option district.— 
LSON Co. ». MAYFLOWER BOTTLING 
(N. 8.) unis), 13 E. L. R. 489; 
vi ‘D. L. R. 11.-—-CAN. 


Ms iil, ——.]}—Held: there was no 
1 consideration for tho cheque on 
eh pitf. sued, & he could not 
recover.—SKALE v. BECKER, Ane 

1D.L.R. 728 ; 50 O.L. Re 331.-—-CAN 


PART X. SECT. 7 





Assign er by 

Pion "0f rights ‘under sontnaee to third 

ale Pa ery in oonds never Paced 
er.J—-MONTICELLO STATE 

Bie c v. ORT OaIA, (1920) SW. W. R. 

$42,.—OAN. 


PART X. SECT. 8, SUB-SECT. 1. 
si. ——~ Verbal agreement that note 
to be operative only 2 oo happening of 
ra PGP Nig. v. IVEY 
aesets—Exstc cer. . 
ALLEN, {1921} 1 tof mak it. 33.—CAN. 
sill, ——— A ister otha Jouan, (1925} 
8 D. L. R. R. 105, ee 


LLS OREAMERY, TD. nN. 'B. > trig 
3 D. Le BR. 479.—-CAN. 


pov X. SECT. 8, SUB-SECT. = 
——,]-—The 
honor: at & , post-dated ted cheque the con- 


sideration for which has failed & pa Y; 
ment of whiéb he has stopped, is liable 
thereon to a bank which iv good faith 
& without kvowledge of the farts 
has before its date received it by in- 
dorsement from the payee & given 
credit therefor to the payee.— UNION 
BANK OF CANADA WU. ATTERSALL, 
{1920] 2 W. W. R. 497; 52 D. L. R. 
407; 15 Alta. L. R. 350.—CAN. 


een a SECT. 9, SUB-SECT. 1. 

1059 ——.)]—Wheroe notes were 
nullities. ton fraud, & the signer was not 
eater b er - ligence on her 
part :—Heild: third party, al- 
though a holder an due course, had no 
right to recover from her.—DUNSIHKA 
v. SO ReTE VEN: ae ZL. R. 1032. 


1059 xvi. .|~—Where ohere was 
ea defect in the payee’s title, of which 
the indorsee had notice :—Held: he 
was not entitled to recover.—DaR- 
ROOK wv. BURNS (1927), 48 N. L. Rf. 
320.—8. AF. . 


PART X. SECT. 9, SUB-SECT. 2. 
1073 1. ——— Husband & 6.J— 
FRY ay ar Ant ee ley one a . B.), 
(1927) 4 4D. L. R. 1077.—CAN. 


PART X, SEOT. 10, SUB-SECT. 1. 


1098 i. Add “ varied, [1917 1 W. W. 
WR. 1177.” 


B (a). 


1096 ix, -— j—Fraud is no 
eauanesr yaa an action on a note is 
ro 
mere 4 shitta the burden to pltf. to show 
that he took the note before maturity, in 
oto Pager te ir value hel — oo Saale 


a d.—OAan 
0, PREBLBS, Mae} gt . a 


ome 








a holder in due course. It 


PART XI. SECT. 4 


g (Pp - 185) i, -}~To be the 
ho der of a ‘promissory note & entitled 
to sue on it in hig own name, pitf. 
must be either the payee or the 
indorsee in possession of the note.— 
gist a - LAUZON, [1923] 2 W. W. R. 








ment to evade counterclaim.}—Dett. 
made a note in favour of C., who lost 
it. C. made an assigninent of it to J. 
in order that J. might bring an action 
thereon & so prevent deft. bringing a 
counterclaim against C. Just before 
trial the note was found & Indorsed 
to J.:—-Held: C. must be joined asa pltt., 
& deft. allowed ot bring in his counter- 
claim.—Jonra & COLQUHOUN v. FINCH 
(1922), 66 D. L. R. 822.—CAN. 

m(p. 188) ii. ——- ——~ Indorse- 
ment in consideration of advances-— 
Advances repaid.}— Held: an action 
might be brought either in the name of 
the indorser or holder.—CLow 
ae 1 W. W. R. 1060 —CAN. 


On account 

paved }—An indorsement was not 
strac out a action was brought on the 
note in the name of the payeo. At tho 
trial the ee tet Silowed plet. to amend 
by adding the indorsce aa co-pitf., deft. 
having objected that pltf. had no right 
of action; & ju ent was given 
for me papas but costs were given 
the payee, the original 
peated on the grounds: 


age 
pitt. no ame ibaa should have been 
allowed, & p was not entitled to 


judeme t, it al dismissed.—J AOK- 
MAGHINGS aS t. on 


LTD. 
[1938] ZW. Wi R. 6723; 67 D. & 


; 16 Sask. L. R. 467.—CAN. 
189) L.—Payeé Of new 
BE ap. V. a ae 19234 N, 2 L. RB. 
273.—-N.Z. 


Cases 1190-—1488. 


1190. Add. Annotation :—Refd. Robinson v. Marsh, 
{1921} 2 K. B. 640. 

1196. Add. Annotation :—As to (2) Consd. Repub- 
ae de Guatemala v. Nunez, {1927] 1 K. B. 


1248. Add. Annotations :—Consd. Re Gooch, Ea p. 
Judd, [1921] 2 K. B. 593. Refd. McDonald 
v. Nash, [1924] A. C. 625. . 

1250. Add. Annotations :—Apld. Re Gooch, E2 p. 
Judd, (192112 K.B.593. Apprvd. McDonald 
v. Nash, [1924] A. O. 625. 

1806. Add. Annotation :—Refd: Re Wethered, 
Ez pn. Salaman, [1926] Ch. 167. 


Part X1l.—General 


1388. Add. Annotation :—Mentd. The St. George, 
[1926] P. 217. 


1397. Add. Annotations :—Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 4873; Sassoon v. 
International Banking Corpn., [1927] A. C. 
F711. Mentd. Maclaine v Eccott (1924), 132 
L. T. 173; Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 


1407. Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 


1418. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


PART XI. SECT. 9. 


OF CANADA v. DENNIS, [1925] 3 D. L. R. 
203.—OAN. 


ENGLISH AND Empire Digest SUPPLEMENT. 


1312. Add. Annotation :—Consd. Importers Co. 
v. Westminster Bank, [1927] 1 K. B. 809. 


1318. Add. Annotation :—Refd. Sutters v. Briggs, 
: [1922] 1 A. 0. 1. 


1819. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1824. Add. Annotations :—Refd. Sutters v. Briggs, 
[1922] 1 A.C. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


13384. Add. Annotation :—Consd. 
Nash, {1924] A. O. 625. 


McDonald ». 


Duties of Holder. 


1459. Add. Annotation :—Refd. Baines v. National 
Provincia] Bank (1927), 96 L. J. K. B. 801. 

1461. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. SOl. 

1463. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1477. After this case add ‘‘ Bill accepted payable 
at bank—Presentment over counter—Validity.]| 
—See BANKERS, No. 600a, ante.’’ 


1488. Add. Annotation: — Mentd. MBaines' v. 
Shee Provincial Bank (1927), 96 L. J. 
e e i 


BANK OF COMMERCE v. COLWELL (1928), 
56 N. 8s. R. 347.—-CAN. 


ei. -—— Rank selling asseis to 
another bank.}—Where one bank sells 
ite assets to another bank under Bank 
Act, ss. 99 to 111, & the agreement for 
sale has been approved by the Governor 
in Council, the purchasing bank may 
sue in its own name in respect of a 
promissory note, part of the assets 
acquired, notwithstanding that the 
note bas not been indorsed by the 


selling bank as required by Bills of 
Exchange Act.—BaNnk oF MONTREAL 
vw. IRVINE & FEINSTEIN, [1924] 3 


D. L. R,. 752 ° 2 W. W. R. 1047.—CAN. 


8g. Indorsed writien opposite 
signature.}—-A promissory note was 
signed by W. & M. on the face of the 
note & opposite M.’s signature the 
word “indorsed "' was written by a 
salesman in the service of pitf. co., to 
which the note was made payable :— 
Held: M did not sign the note with 
the intention of indorsing it, but as 
maker, though as between him & W. 
only as a eurety, & the word “ in- 
dorsed ’’ was merely a memorandum 
intended to show that . was a 
surety.—GoRRIE (A. D.) Co., Ltrp. ». 
WHITFIELD MicuHaup (1920), 48 
O. L. R. 605; 58 D. L. R. 826; 19 
O. W. N. 336.—CAN. 


PART XI. SECT. 15, SUB-SECT. 2. 


. company.}—If a co. 
authorises that {ts bunk may accept for 
deposit cheques “ purporting to be 
indorsed by any one director or the 
secrétary or treasurer,” an indorse- 
ment is good which is made by one 
who ts a director & secretary though 
‘he does not open to sign as director 
or secretary.— UNION Bank OF CANADA 
vw. TATTERSALL, {1920} 2 W. . R. 
497; 52D. L. R. 407: 15 Alta, L. R. 
350.—CAN. 


kil, —— ——.}—BRECHT v. HeF- 
FEL, [192813 D. L. R. 40; 2W.W.R. 
1135.—CAN. 


k ili. ——~ ——.,.}—ImMPERIAL BANK 


488; 570. L. R. 

k iv, ——.}—FIDELITY TRUST 
Co. v. TERMINAL LAND & INVESTMENT 
Co. (Ont.), (1927] 4 D. L. R. 532.—CAN. 


sj. Member of syndicate.}—-An in- 
dorsement by one of the members of a 
syndicate, carrying on the business of 
travelling a stallion, in tht syndicate’s 
pame of a promizsory note made pay- 
able to the syndicate or ite order :— 
Held: to be a valid indorsement.— 
RILEY vw. REED, (1925) 2 D. L. R. 737 | 
[1925] 2 W. W. R. 286; 19 Sask. L. R. 
366.-—-CAN. 


PART XI. SECT. 15, SUB-SECT. 3.—A. 


1311 i. Must be written on instrumcnt 
—Writing on face of note.}—Where the 
intention of all parties is that a signa- 
ture is for the purpore of Indorsement, 
it makes no difference where the 
signature is py ae, v. 
PHILION, [1922] 2 W. W. R. 1280; 66 
D. L. R. 673.—CAN. 


ae Alionge.|-— Before finding 
that a sheet of paper is an allonge toa 
promissory note, the ct. should 
scrutinise the evidence & material 
with the greatest care, & the evidence 
in favour of such a finding should be 
of the strongest character.— BARNEY 
v. Lauzon, {1923} 3 D. L. R. 1403 
2W. W. R. 19.—CAN. 


aba ae be seen ame se 
€ n que—Name properly spe 
in indorsement.|—Although the word 
** limited ’? be omitted from a payee 
co.’R name in a cheqne, there being no 
doubt of the co. being the intended 
payee, an indorsement of the cheque is 
effective by the proper signature of 
the payee on the back of it.—UNION 
BANK OF CANADA 0. TATTERSALL, 
[1920) 2 W. W. R, 497; 52 D. L. R. 
407 * 15 Alta. L. R. 350.—-CAN. 


PART XI. SECT. 15, SUB-SEOT. 3.—E. 


sl. After advance made — Relation 
back. }—~Held : the indorsement related 
back to the time when the note was 
given & the money paid.—CANaDIAN 








PART XI. SECT. 15, SUB-SECT. 4. 

1356 i. * Pay to order of M. 
Bank to credit of ” payee.J—Held; a 
restrictive indorsement, & the indorsee 
& holder is not entitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payee.— 
MERCHANTS BANK OF CANADA. 0. 
Brett, (1923) 2 D. L. R. 264; 32 Man. 
L. R. 529; [1923] 1 W. W. R. 607.— 





ri, —— —— ——.]—-O’ DONOGHUE 
0 HEMBROFF (1871), 19 Gr. 95—CAN. 


PART XI. SECT. 17. 

1367 iii. —— Apparent cancellation 
of indorsement.}—Held: it is for the 
holder to prove in order to establish 
his title by reason of Bills of Exchange 
Act. s8. 143, 144, that the iy baa 
cancellation waa not iutended to be one. 
— ROYAL BANK OF CANADA v. AJ.LEN, 
(1919) 3 W. W. R. 1063; 49 D. L. R. 
672; 15 Alta. L. BR. 171.—CAN. 


PART XII. SECT 2, 8UB-SECT. 1. 


1405 ii, ——~.]—I SARUP Vv. 
re pet PRASAD (1927), I. L. R. 50 
ry 309.—IND. 


PART XII. satel 2, SUB-SECT. 2.— 


1482 fii. -}—Cheque in circula- 
tion six months :—Held: an _ un- 
rearonable time & not recoverable.— 
BaLLEM v. FRIED, {1923) 4 D. L. R. 
1203.—CAN. 

1484 ti, —— Cheque mislaid—Delay 
not causing damuge.|—Held: the 
drawer was not discharged by the 
cheque not having been presented 
within a reasouvable time.—-Kina & 
BoyD v. PORTER, [1925] N. 107.—-IR. 


PART XII. wa 2, SUB-SECT. 7.— 


» (&). 





1580 xxv, —— ——_ —— Acceleration 
of date of payment,}-—(1) A promissory 
e body of it made payable 


note in 
at a particular p must be presented 


(1921), 37 T. L. R. 787. 


1629. Add. Annotation :—Mentd. Sutters v. Briggs, 


(1922) 1 A. C. 1. 


1637. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., (1921] 8 K. B. 110. 


1688. Add. Annotation :—Refd. Smith v. Wood 


(1928), 139 L. T. 250. 


Vol. VI.—Bills of Exchange. 
1628. Add. Annotation :—Mentd. Brown v. Swan 1664. Add. Annotation :—Mentd. 


Cases 1628—2049a. 


Robinson v. 


Midland Bank (1925), 41 T. L. R. 402. 


1688. Add. Annotations :—Mentd. Goldman v. Cox 
(1924), 40 T. L. R. 744; Jones v. Waring & 


Gillow, [1926] A. C. 670. 


1751. Add. 
K. B. 801. 


1715. Add. Annotation :—Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

Annotation :— Mentd. 

National Provincial Bank (1927), 96 L. J. 


Baines 2. 


Part XIIIl.—Liability of Parties. 


1988. Add. Annotations :—Refd. Re Wait, [1927] 

Mentd. Ratner v. London Joint 
City & Midland Bank (1922),38 T. L. R. 253. 

1991. Add. Annotation :— Consd. Auchteroni v. 
Midland Bank, [1928]2 K. B. 294. 

1993. Add. Annotation :—Reltid. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
1994. Add. Annotation :—Consd. Re Swinburne, 

Sutton v. Featherley (1925), 70 Sol. Jo. 64. 
2004. Add. Annotation :—Refd. Akt. Dampskibs 

Steinstad v. Pearson (1927), 137 L. T. 533. 
-.|—Duwnwn (M.), Lrp. v. JEFFER- 


1 Ch. 606. 








2040a. 
s0N, No. 577a, ante. 


2049a. On bills drawn against confirmed credit— 
Bills not presented to bank.]—-Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods 


for payment there, before an action 
thereon is brought against the maker. 
(2) The fact that the date of payment 
has been accelerated by virtue of & 
collateral agrcemenut does not render 
presentment unnecessary.—MORGAN v. 
Spaw, [1926] 1 D. L. KR. 828; (1926) 
AAW. Ww. R. 483; 36 B. Cc. R. 454.— 


PART XII. SECT. 2, SUB-SECT. 9. 


1563 ii. ——-- Specified place having 
ceased to exist.)—SPARKS v. HAMILTON 
(1920), 47 O. L. R. 553; 17 0. W. N 
427.— AN. 

wi. —— Agreement for extension of 
time.J—-NEWMAN v. BROWNE (W. R.) 
& Son, (1925) 1 D. L. R. 676; 56 
QO. lL. it; 148,—CAN. 

sm. Payee without funds.|}—Held: 
non-presentment of a cheque did not 
affect the bolder’s right to recover, there 
being evidence that the maker had not 
funds to meet it & no evidence of 
damage him through non-present- 
ment.—Ctow ». Dour, [1920] 1 
W. W. R. 1660.—CAN. 


PART XII. SECT. 2, SUB-SECT. 10. 


i. ——.]}—GUNSOLLY v. ENGSTROM, 
1924) 2 W. W. it. 382.—CAN. 


PART XII. SECT. 2, SUB-SECT. 11. 

pi. -}~Owing to the long period 
of time before presenting a note for 
payment, & in the absence of evidence 
of the circumstances under which it 
was givon & indorsed :—Held: the in- 
dorser was discharged.—BANK oF 
MONTREAL v. MONEILL & MCONFILL, 
ee 2 WwW. W. R. 165; 33 B.C. R. 
63.—OAN 





PART XII. SECT. 4, SUB-SECT. 1. 


sn. To accommodation maker -— Of 
promissory note.j—Held: he is not 
entitled to notice of dishonour, even 


Joachimson vv. 


applts. drew on the buyags bills payable to 
resps.. who negotiated them with notice that 
they Were drawn against a confirmed credit 
opened by the buyers with the E. Bank. 
Applts. handed to resps. with the bills the 
shipping documents, also a memorandum 
' describing the bills as D/A, #.e., documents 
against acceptance, drafts. 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills :—Held: 
bound to treat the description of the bills as 


Resps. handed 


resps. were entitled & 


D/A drafts as a direction to hand the docu- 


Bank for 


though it be known to the payee that 
he is such @ maker.—CopvVILLE Co. v. 
JORDAN, [1922] 1 W. W. R. 1280; 63 
D. L. R. 694.—CAN., 


PART XII. SECT. 4, SUB-SECT. 6.—C. 


. ai. .}—A letter in the 
following terms : **‘ We humbly demand 
from you £550, being amount owing 
on a promissory note made by F. & 
indorsed by you to the C. Co., & of 
which we are the holders ”’ :—ZJ/eld: 
a suilicient notice of dishonour.—- 
NEES v. BOTTING, [1928] N. Z L. BR. 
209.—-N.Z. 

1807 i. Name of  indorser 
wrongly stated.|—Held: under Bills 
of Exchange Act, 8s. 106, neice of dis- 
honour was dispensed with.—BRrRock & 
PATTERSON, LTD. v. CROCKETT, [(1923] 
ee L. R. 1204; 56 N. 8. R. 132.— 


PART XII. SECT. 4, SUB-SECT. 8.—B. 


1869 iii. Erpress promise. 
—An express promise to pay with ful 
knowledge of the facts & when the 
indorser is aware that he bas had 
no notice of dishonour is a waiver of 
his right to notico.—CANADIAN BANK 
OF OCOMMERCE v. BROOKDALE COL- 
LIERIES, LTD., [1923] 1 D. L. R. 138; 
1 WwW. WwW. R. 877.—CAN. 

1874 i. Coupled with 
request for time.}—Held: sufficient to 
hold him Hable for payment uot- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
-—IMPRRIAL BANK v Truats & GUa- 
RANTEE Co., [1921] 1 W. W. R. 801; 
a L. R. 693; 16 Alta. L. R. 343.— 


ai, -}~—If there is no 
express promise, yet there may be 
such an admission of Hability as to 
warrant the ct. in inferring that notice 
was actually received, & for this 
purpose it is not enough to show 
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ments to the drawers on their acceptance, & 
applts. had no defence, set-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the B. 
presentation.—Sassoon (M. A.) 


merely that the iIndorser did not 
repudiate his Wability.—CANADIAN 
BANK OF COMMERCE v. BROOKDALE 
COLLIERIES, Lirp., [1923] 1 D. L. BR. 
138; 1 W. W. RR. 877.—CAN. 


1884 i. ——~- Agreement postponing 
time of payment— Between maker & in- 
dorser.J—NEWMAN v. BROWNE (W. R.) 
& Son, (1925) 1 D. L. R. 676: 56 
O. L. R. 148.—CAN. 


PART XII. SECT. 4, SUE-SECT. 9. 

1937 i. On lability of—Indorser,}— 
If no netice of dishonour is given to 
the indorser, he is discharged from his 
liability as against the Be gen 
SIMONIN ¥. PHILION, [1922] 2 W. W.R. 
1280; 66 D. L. 8. 673.—CAN. 


1937 ii. ——- 1 —~—-. -ARMSTRONG- 
LoGAN AGENCY, LTD. v. KHUMANN, 
{1923} 3 W. W. R. 806.-—-CAN. 

PART XII. SECT. 5, SUB-SECT. 1.—A. 

1946 i. General rule.}—Where the. 
notes ale ** foreign bilis “” under Bills 
of kixchange Act, 8. 25, protest upon 
non-payment is necessary to hold the 
indorser.-—SPARKS v. HAMILTON (1920), 
Ae L. R. 55; 17 O. W. N. 427.— 


PART XII. SECT. 5, SUB-SECT. 1.—B. 

o i. —— ——,}—-BaNK OF 
TORONTO ©. BENNETT (1925), 57 
O. L. R. 326.—CAN. 





PART XIII. SECT. 1. 

19941. Cheque—Not equitable assign- 
ment.|\—ROWLATT v. GARMENT (J. & 
G.) MANUFACTURING Co. (1921), 64 
D. L. R. 88 a 49 O. 5 R. 166.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 1. 


1996 v. ———. }CLARKSON v. LAWSON 
(1856), 14 U. C. R. 67.—CAN. 


Cases 2049a—2007. Enoiish AND Empree Diaest SUPPLEMENT. 


& Sons, Lrp. v. INTERNATIONAL BANKING 
Oorpn., [1927] A. C. 711; 96 L. I. P. C. 
163; 187 L. T. 501, P. C, 

2060. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625, ’ 

2070. Add. Annotation :—Refd. McDonald v. Nash, 
{1924} A. C. 625. | 

2088. Add. Annotation :—Consd. McDonald v. 
Nash, [1924] A. ©. 625. 


2092. Add. Annotations :—Distd. McDonald v. 
Nash, [1924] A. C. 625. Refd. Re Gooch, 
Ez p. Judd, (1921) 2 K. B. 593. 

2095. Add. Annotation ;—Consd. Re Gooch, Fa p. 
Judd, £1921] 2 K. B. 593. 


2096. Add. Annotations :—Distd. Re Gooch, Fx p. 
Judd, [1921] 2 K. B. 598; McDonald v. 
Nash, [1924] A. C. 625. 


2096a. -.|—J. sold certain goods to 
C., Ltd., of which G. was managing director 
& in which he was ereely interested. In 
payment for these goods J. drew a bill of 
exchange to his own order at three months 
for £450 upon C., Ltd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequently 
made by which C., Ltd., paid £100 in cash 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued C., Ltd., & G. upon the 
bill & recovered judgment, & afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against him. On appeal :—Held: (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement; (4) the 
judgment debt was a good petitioning 
creditor’s debt & the receiving order was 
rightly made.—Re Goocn, Hae p. Jupp, 


[1021]2 K. B. 609; 90 L. J. K. B. 982; 125 
L. T. 5683; [1921] B. & O. R. 100, C. A. 
4s to (1) Apld. McDonald v. Nash, [1924] 


ne 
A. ©. 625. 
2096b, ——- —— 


J—In May, 1920, applts. 
sold to A. & Co. 19,000 cases of tinned soup 
at the price of 108. per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertook as between 
themselves & A. & Oo. to find 75 per cent. of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
resps. & A. & Co., it was agreed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applits. on A. & Co. 
payable six months r date to applts.’ 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. & Co. expressed to be hae 
able to appits.’ order, & were accepted by 
A. & Co & indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.’ signature. 
Applits. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers :—Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above the signature of resps., & appits. had 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable.-—MCDONALD (GERALD) & 
Co. v. Nasu & Co., [1924] A. C. 625; 93 
L. J. K. B. 610; 131 L. T. 428; 40 T. L. R. 
ee 68 Sol. Jo. 594; 29 Com. Cas. 813, 
L 





Aanctatons eid to (2) Refd. Elliott v. Bax-Ironaide, [1925] 
2 K. B. 301; Kreditbank Cassel G.m. b. H. ov. Schenkers, 
'1926, 2 K. B. 450. 

- Judd, {1921]2 K. B. 593. Apprvd. McDonald 


v. Nash, [1924] A. C. 625. 


PART XIII. SECT. 3, SUB-SECT. 1. PART XIII. SECT. 6. that be has alenee as indorser only, 
e 


ii. —— ———.. ]—--LEE v. BLAKE, 20908 v7. ——~ —-—. }}— 


PARKER Woop 


will be held to a maker unless there 
is competent evidence to prove that 


2052 ii. 
[1924] 4D. L. RB. 369; 65 0. L. BR. & Co., lary. o, Ricnanps (1025), 46 he wan hot.—-Trices 0. ENGLISH, [1924] 
666, 


310,—CAN. N. L. R. 277.—8. 


PART XIII. SECT. 4, SUB-SECT. 1.—A. caer drcaee’ Saiatacous 


2058 v. 





signed 4 D. L. R, 937-3 3 Ww. Ww. R. 66.-~ 


ad CAN. 
our of H. 8 
-+-Anindorsement does also signed the notes 


below BR.’ 2101 xxii. 
the back of a promissory vote, before 


not couctusively establish a liability signature as “‘aurety & co-prineipal son who has placed bis signature on 
: ~8 


to pay, but indorsement is prima debtor in asolidum’—H 


facts evidence uf an agrvement. ta pav. liability was that of a surety & not of delivery to or indorsement by the 


—LEE v. BLAKK, [1924] 4 DPD. L. R. a joint maker with R 


HUTER v. payee, is Hable ae surety under an 


6393 55 O. L. KR. 310.—CAN., a le (1926), 47 N. “L. R. 149.— aral. & fs not in the ace an 


PART XIII. SECT. 4, SUB-SECT. 2. yi. 





ordinary (Indaorser.— MoT . 
Cassim’s TROSTER, (1024) App. D. 
3, AF. 


———.}-A person who has 
2085 vi. ——~ Indorsement obtatned by placed his signature on a promissory 779- 


miterepresentation of drawer——Negligence note below t of the maker in the 2101 xxili, ——— -———- ———-,}-—- A per- 


of i ser. }—H 


ancock & Co., LTD. v. place where the maker 
JOHNSTONE, [1923] N. Z.L.R.639.—N.Z. without adding anything 
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oad eat signs, son who indorses bis name on a pro- 
to indicate 


missory note before negotiation thereof 


2108. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. ©. 625. = 

2111. Add. Annotation :—-Generally, Mentd. Sas- 
Vers ee Banking Corpa., [1927] 

mua ier Annotation :--Mentd. Re Wait, [1926] 

2118. Add. Annotations :—Refd. The Kronprin- 
sessan Margareta, The Parana, etc., [1921] 
1 A. O. 486. Mentd. Folkes v. King, [1923] 
1 K. B. 282; Laurie & Morewood v. Dudin 
' (1926), 184 L: T. 809. 

2186. Add. Annotation :—Mentd. Brown v. Swan 

(1921), 87 T. L. R. 787. 

2145. Add. Annotation :—Mentd. Bowling v. Camp 
(1922), 128 L. T. 842. 

2161. Add. Annotations :-—N.F. Uliendahl v. Pank- 
hurst Wright (1928), 39 T. L. R. 628; Peyrae 
v. Wilkinson, [1924] 2 K. B. 166. Refd. Re 
Chesterman’s Trusts, Mott v. Browning, 
{1923} 2 Ch. 466. 

2169. Add. Annotation :—Roefd. Robinson v. Marsh 
[1921] 2 K. B. 640. 


2176. Add. Annotation :—Mentd. Swift v. Board of 
Trade (1924), 938 L. J. K. B. 529. 


2205a. Illegality of payment 
during war.|—Bills of exchange which were 








Vol. VI.—Bills of Exchange. Cases 2108—2393. 


accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, & was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured :—Held: as there was 
no breach of duty in not paying the bills as 
long as the war continued, & as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date.——BrEnER- 
MANN v. ALLHAUSEN & Co. (1921), 37 T. L. BR. 


2214. Add. Annotation :—Mentd. Soc. Anon. des 
Grands HEtablissements de “ouquet Paris- 
Vilage v. Baumgart (19 vu L. J. K. B 


2225. Add. Annotation :—Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 

2229. Add. Annotation :—Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A. C. 711. 

2249. Add. Annotation :-—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 

2256. Add. Annotation :—Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A. ©. 711. 


Part XIV.—Discharge. 


2269. Add. Annotation :—Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 640. 

2280. Add. Annotation :—Refd. Société des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1K. B. 461. 

2286. Add. Annotation :—Mentd. Société des 
Hotels Le Touquet Paris-Plage v. Cummings, 
[1922] 1 K. B. 461. 

2308. Add. Annotation :—Refd. Société des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2314. Add. Annotation :—Refd. Société des Hétels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2818a. Agreement to pay money-——Consideration 
uncertain.|—A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained :—Held: (1) 


is mae Fin Pring pe an aver or 
sure or the maker.—CAaASSIMJEE v. 
MAN ARAS (1925), 46 N. L. R. 151.— 


” PART XIII. SECT. 10. 
before principal—-Liable . maker. 
ASER v. OCUMM 
(1921 )s 67 D. L. R. 767.—CAN. 


PART XIII. RECESS SUB-SECT. 2.— 


21°75 fil. —_——}GANray TUKA 

RAM MALI 0. ANA TUKA Mat 
(1927), I. L. R. rt) Bom. 88.— IND. f 
Us- 


177 li. ——- ~——~.}-—- PUBLIC TR 
* a GeaneTONE, (1921) N. Z L, RB. 


not 
. CROOKER 





LEOPOLD b. 
568. 0. R. 165.” 


O'NEILL ¥. 
PART XIII, SECT. 11, SUB-SECT. 8. 1089.—-N.Z. 


2227 fii. mm, Held : as deftts., 


the makers of the note, were bound 
without protest, the notarial fees could 
be recovered from them.—GOWANS 
PRESS 
O. L. R. 84; 50 O. L. R. 58.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 6. 
Add “ Reved, on other grounds, 


PART XIV. SECT. 2, SUB-SECT. 4. 


i. Mortpage to secure present & 
ure advances—Given during currency 
of nole.}—Held : the mtge. not being 
ctly coextensive with the note, the 

Spe attaes, & deft, wan job 
® mitge., eft. was liable.— 
Yn, [1923] N. Z L. R. 


sp. Payment under garnishment pro- 


there was a presumption of law that the 
promissory note had been discharged by 
accord & satisfaction on the-entrance into 
the later agreement: (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator.— 
Woopcock v. EAMES (1925), 69 Sol. Jo. 444. 

2362. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2364. Add. Annotations :-—Distd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926} A. OC. 670. 

2368. Add. Annotations :—-Refd. Jones v. Waring 
& Gillow, [1926] A. O. 670. Mentd. Holt v. 
Markham (1922), 128 L. T. 719. 

2370. Add. Annotations :—Refd. Jones v. Waring 
& Gillow, [1926] A. C.670. Mentd. Elolt v. 
Markham, [1923] 1K. B. 604... 

2391. Add. Annotation :—Consd. 
Jenkins, [1928] 2 K. B. 501. 

2393. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


ceedings by judgment creditor of nayee. 
— Heid: in the circumstances no anrwer 
to the indorsee’s claim.—CLow v, 


Jenkins v. 


Co. (1920), 46 


sr. Notes given to secure advances 
—Made in prepayment of purchase- 
money--Delivery  o goods. )—-Held : 
the payees were entitled to recover the 
balance due on the first note given 
prior to the contract, but as regards the 
notes given subsequently the goods 
delivered must be credited against the 
advances made, & the plea of payment 
must prevail.— TYRER Co. ©. EUREKA 


executor personully.J—McCKEN« 


st. Note due to deceased—Not sale of 
goods to 
r 67.—-OCAN. 


ZIE Uv. 
DL. R 
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2398a. Joint maker appointed holder’s executor.]— 


During the lifetime of testator the exor. 
named in his will & three other persons made 
a joint & several promissory note payable 
to him. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory note against one of the 
other makers thereof :—Held: the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the 
action.— JENKINS v. JENKINS, [1928] 2 K. B. 
501; 97 L. J. K. B. 400; 189 L. T. 119; 
44 T. L. R. 483; 72 Sol. Jo. 319, D. C. 


2396. Add. Annotation :—Mentd. Fettes v. Robert- 


son (1921), 37 T. L. R. 581. 


2416a, —_— ——— Verbal agreement for acceptance 


of composition. ]—Pitf. was the holder of a 
bill of exchange accepted by deft. for goods 
supplied. Before the bill became due deft. 
had made a verbal offer to his creditors to 
ay a composition in discharge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. Pitf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill :—Held: upholding 
@ contention of pitf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf{. had neither renounced 
his rights under the bill in writing, . nor 
delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of tho bill.— RIMALT v. CARTWRIGHT 
(1924), 93 L. J. K. B. 823; 132 L. T. 40; 
40 T. L. R. 803; 68 Sol. Jo. 788; [1924] 
B. & C. BR. 239, C. A. 


2485a. 


2556. Add. Annotalion :—Mentd. 


Cases 2898a—2666, ENGLISH AND Empire Digest SUPPLEMENT. 
2484. Add. Annotation :—Distd. Hong Kong & 


oanepe Bank v. Loo Lee Shi, [1928] A. C. 
181. 


2485. Add. Annotation :—Mentd. Bowling v. Camp 


(1922), 128 I. T. 342. 

.|—A banknote issued by applt. bank, 
payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, o pai 
clearly its other main features :—Held: as 
the identity of the document as a note of the, 
bank was established, & it contained ail the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holder.—Hone 
Kona & SHANGHAI BANK v. LO LEE SHI, 
[1828]A.C.181; 97 L. J. P.C. 35; 138 L. T. 
529; 44 T. L. R. 233; 72 Sol. Jo. 68, P. C. 





SuUB-sECT. 4.—WHETHER APPARENT (Vol. VI., 


p. 383). 


After ‘‘ See 1882 Act, s. 64 (1) ” add the following 


case :-—— 


2513a. General rule.]|—An alteration is “‘ apparent ”’ 


within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care.—WOOLLATT v. STANLEY 
(1928), 1388 L. T. 620. 


2518. Add. Annotations :—-Apld. Auchteroni v. 


Midland Bank, [1928] 2 K. B. 294. Mentd. 
ag arr te v. Swiss Bank Corpn., [1921] 3 
. B. 110. 


2552. Add. Annotations :—Mentd. New York Life 


Insce. v. Public Trustee, [1924] 1 Ch. 15; Re- 
ee de Guatemala v. Nunez, [1927] 1K. B. 


2553. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


2555. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 
Société des 
Hotels Le Touquet Paris-Plage v. Cummings, 
[1922] 1K. B. 451. 


2446. Add. Annotation :-—Mentd. Brown v. Swan 


(1921), 37 T. L. R. 787. 


2478. Add. Annotation :—Refd. McDonald v. Nash, 


(1924] A. C. 625. 


PART XIV. SECT. 4. 

2401 i. At what time—Before maturity 
-—No necessity for evidence of discharge 
to be in writing.|)—LYONS v. SMITH, 
(1922) 3 W. W. R. 684; 70 DL. ht. 
101.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 
2458 ii. ——— ——— Decreased.]}—Held: 
a& material alteration.—BELLAMY vw. 
PORTER (1913), 13 _D. L. R. 2783 4 
oO. WwW. N. 1171 ° 28 oO. L. R. 572.—CAN, 


PART XIV. SECT. 9. 


2558 i. Release of one.]-—~In an 
action on a promissory note by the 
original payce against two joint 
makers, it is no defence for one of the 
makers, in the absence of any writing 
or delivery up of the note, to allege 
that he has been verbally released by 
the payee.—GOODMAN v. ARMSTRONG 
(1926), 47 N. L. R. 462.—-S8. AF. 

2559 ili, -———- —— : VEC- 
KERT v. FRIESEN, [1927] 2 D. L. R. 
873; [1927] 1 W. W. R. 825; 36 
Man. L. R. 462.—COAN,. 








2559. Add. Annotation :—As to (2) Refd. Jenkins 


v. Jenkins, [1928] 2 K. B. 501. 


2666. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 Kx. B. 501. 


2600 viii. -}--If the holder 
of a promissory note has, without the 
knowledge or consent of:an indorser 
of the note, agreed to give an extension 
of time for payment to the maker while 
the note is stil] current, the indorser 
is thereupon discharged froin Mability. 
—LIEBENBERG STATE v. STANDARD 
BANK OF SOUTH AFRICA, LTD., [1927] 
App. D. 502.—S. AF. 


PART XIV. SECT. 11. 
of. First note destroyed.)|-—~ 
Held: the original indebtedness was 
discharged & the second note was not a 
renewal but a satisfaction.—CRISTAL 
a (1922), 70 D. L. R. 861.— 











PART XIV. SECT. 12, SUB-SECT. 1. 

2639 ja. ——-.J—The relation 
of principal & surety is created by 
indorsement of a bill for accommoda- 
tion, & if a creditor discharges the 
principal debtor, the surety is also dis- 
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charged.~—-HARRIS v. LERNER, [ at Ny 
D. L. R. 518; 30 R. L. N. 8. 63.—C . 


PART XIV. SECT. 12, SUB-SECT. 3. 
sv. Deposit with creditor of securi- 
ties as collateral to notes—Securities 
entrusted to principal debtor for collec- 
tion.J}—Premium-notes, indorsed by 
G. F., were deposited with pltf. 
as security collateral to two notes made 
by G. & indorsed by F. Pitt, entrusted 
some of these notes to G. for collec- 
tion, & QG. failed to pay over all that 
he collected :—Held: both G. & F.. were 
Hiable.—ROUTLEY v. GORMAN & CORAN 
(1920), 47 O. L. R. 420; 18 O. W.N. 
173.—CAN. : 


PART XVI. SECT. 3. 
aw. Instrument taken in good fatth.] 
—Pltf. bought stolen bearer bonds in 
good faith :—Held: pltf. had_ acquired 
a good title—GAREY v. DOMINION 
MANUFACTURERS, LTD. pete] 1 
D. L. R. 09; 66 O. L r) 169,.—— 


Vol. VI.—Bills of Exchange. Cases 2677—-2852. 


2677. Add. Annotation :—Refd. Smith v. Wood 2686. Add. Annotation :—Refd. McDonald v. Nash, 


(1928), 139 L. T. 250. 


[1924] A. O. 625. 


Part XVIIl.—Conflict of Laws. 


2775. Add. Annotations :—Generally, Mentd. Mac- | 
laine v. Eccott (1924), 182 L. T. 173; Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 
930; Jaeger v. Jaeger Co. (1927), 44 BR. P. C. 
437; Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 


2779. Add. Annotation :—Refd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 


2781. Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Mentd. Aksionairnoye Obschestvo A. M. Lu- 
ther v. Sayor, [1921] 3 K. B. 532; Robinson 
v. Marsh, [1921] 2 K. B. 640. 


2783. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de ‘Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Mentd. Aksionairnoye Obschestvo A. M. Lu- 
ther v. Sagor, [1921] 3 K. B. 532. 


2784. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 9f L. J. K. B. 789. 
Mentd. Sutters v. Briggs, [1922] 1 A. C. 1. 


2789. Add. Annotations :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2790. Add. Annotation :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. —— Validity of indorsement—Lliability of 
acceptor in England.|—A bill of exchange 
was drawn in France by E. upon resps. in 
London to the order of M. It was sent to 
London, was accepted by resps. payable at a 
London bank, & returned to France, where 


it was indorsed by HK. in his own name, on 
behalf, & with the arthority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of E. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law .: indorsement 
might be validly made b duly authorised 
agent signing his own name :—Held: applts. 
as indorsecs obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount thereof from resps. 
as acceptors.—KOECHLIN ET CIE. v. KESTEN- 
BAUM BROTHERS, [1927] 1 K. B. 889; 96 
L. J. K. B. 675; 137 L. T. 216; 438 T. L. R. 
352 ; 32 Com. Cas. 267, C. A. 

2792. Add. Annotation :—As to (2) Consd. Repub- 
ris de Guatemala v. Nunez, [1927] 1 K. B. 

2794. Add. Annotations :—Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889; Refd. Repub- 
nits de Guatemala v. Nunez, [1927] 1 K. B. 

2800. Add. Annotation :—Mentd. 
Nash, [1924] A. C. 625. 

2812. Add. Annotations :—Refd. Bueérger v. New 
York Life Assce. (1927). 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Deen, {1924} 1 K. B. 111. 

2814. Add. Annotation :—Mentd. The Colorado, 
[1923] P. 102. 

2824. Add. Annotations :—Expld. Re Visser, Hol- 
land v. Drukker, [1928] Ch. 877. Refd. Re- 
publica de Guatemala v. Nunez, [1927] 1 
K. B. 669. 


McDonald v. 


Part XIX.—Cheques. 


2841. Add. Annotation :—Refd. Lloyds Bank v. ; 2851. Add. Annotations :—Consd. Lloyds Bank v. 


Chartered Bank of India, 

(1928), 97 L. J. K. B. 609 

2846. Add. Annotation :—Mentd. Sutters v. Briggs, 
. [1922] 1 A.C. 1. 

2847. Add. Annotations :—Generally, Refd. Sutters 
vw. Briggs, [1922]1 A.C.1; He Farrow’s Bank, 
[1923] 1 Ch. 41; Importers Co. v. Westminster 
Bank, (1927) 2 K. B. 297. Mentd. British & 
North European Bank v. Zalzstein, [1927] 
2K. B. 92. 

2849. Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 

2850. Add. Annotation :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 


J.S. 


Australia & China 
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Chartered Bank of India, Australia & China 
(1928),97 L..J. K. B. 6.9; Reckitt v. Barnett, ' 
Pembroke & Slater, [1928] 2 K. B. 244. Refd. 

Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1921]1 K.B. 775. Mentd. 
Goldman v. Cox (1924), 40 T. L. R. 423; 

Australian Bank of Commerce v. Perel, [1926] 

A. C. oH ; Jones v. Waring & Gillow, [1926] 

A. C. 670. 


| 2852, Add. Annotations :—Apprvd. Sutters v. 


Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1921), 37 T. L. BR. 787. Mentd. 
Jeffrey v. Bamford, [1921] 2 K. B. 351; 
Maskell v. Hill, [1921]3 K. B. 157; Robinson 
v. Marsh, [1921] 2 K. B. 640; Cohen v. Hall, 
[1922] 2 K. B. 37; Ford v. Blurton, Ford v. 
Sauber (1922), 38 T. L. R. 801; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


17 


Cases 2862—3120. 


ENGLISH AND Empire Dicrust Supplement. 


Part XX.—Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


2862. Add. Annotation :—Mentd. Underwood v. 
Bank of Liverpool, Underwood » Barclays 


Bank, [1924] 1 K. B. 776. i 


2866. Add. Annotation :—Mentd. New York Life 
Insce. v. Public Trustee, (1924] 2 Ch. 101. 


2878. Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 204; Reckitt 
A Berner Pembroke & Slater, [1928] 2 


2887. Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

2891. Add. Annotations :—As to (1) Refd. Re- 
publica de Guatemala vs Nunez, [1927] 1 


Part XXl 


2924. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. 7 K. B. 789. 


K. B. 669. Ae to (2) Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
2898. Add. Annotation :—Mentd. Re Richards, 

Jones v. Rebbeck, [1921] 1 Ch. 518. 
2902. Add. een ‘—Mentd. Lowther v. Har- 
ris, [1927] 1 K. B. 393. 


2908. Add.~ Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


2911. Add. Annotations :—Refd. Commonwealth 
Trust v. Akotey (1925), 94 L. J. P. O. 167. 
Mentd. Diamond are Export Corpn. v. 
Bourgeois, [ reg 8 K. B. 443; McDonald v. 
Nash, [1924] A. C. 625; ‘Jones V. Waring & 
Gillow, [1926] A. %. 670. 


.—1.0.U.’s. 


S.S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. R. 184. 


Mentd. Aksionairnove ee A. M. 2929. Add. Annotation :—Mentd. Camillo Tank 
S. 


Luther v. Sagor, {1921]3 K. 
2928. Add. Annotation: ag 


. 582. 
‘Camillo Tank 


Part XXII. 


a 


2976. Add. Annotation :—Consd. 
Jenkins, [1928] 2 K. B. 501. 

2976a. One joint maker appointed holder’s executor 
—Action by executor against one of other 
makers.|—-JENKINS v. JENKINS, No. 2393a, 
ante. 

2978. Add. Annotation :—Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 640. 


Jenkins». 


S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 


Actions on and in Connection with Negotiable 
Instruments. 


. Add. Annotation :—Mentd. Robinson v. 
Marsh, [192112 K. B. 640. 


8053. Add. Annotation :—Mentd. Jones v. ». Waring 


& Gillow, [1925] 2 K. B. 612. 


8056. Add. Annotation :—Refd. Underwood v. 
Ba. 


nk of rhe eee Underwood v. Barclays 
Bank, [1924] 1 K. B. 776. 


Part XXI1l—Securities for Negotiable Instruments. 


3120. Add. Annotations :—As to ‘ar gr oa Aman 
v. Southern Ry. (1925), 42 T. L. R. 3i. 


PART XX. SECT. 2, SUB-SECT. 7. 
ex. Lien note. j—Held: 
oat ae oe —CANADIAN 

v. JOHNAON 
De ate (1925) 3 W. W. R. 328.— 


45 8.—CAN. 


7 ee Sa aad war iy promissory 9 W. Spee ay" 649: 


—METO v. 
Or 1 ‘D, Le OR. 9823 a 16 Bask. L. R. 448,—0 
8, Dieomery — Beamtnation for 
OEE 


831; 36 Man. 


PART XXL SECT. 1. Suen, favor CE, 


BON v. RICHARDSON, [1923] 3 W. W. R. 


PART XXII. SECT. 7. 


4 alii oul—When 
re ites teed PLES ¥. Seov ARP (1993) 
86 D. L. R. 373; 


Generally, Mentd. Ellis’ Trustee v. Dixon, 
Johnson, [1924] 2 Oh. 451. 


PART XXII. SECT. 11, SUB-SECT. 4. 


di. —— & fo oer he 
Ate ** working out 
UGH 0. Dice. ara da D. L. 

5 27) WwW. 


: d ii. Zo show that no 
trustee only. }-—Evidence nor 

“Eas ee (1917), 87 D,L 

805 5.—-CAN. * 6 


t Binan: 
LOAN. 
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Vol. VI.—Bills of Exchange. Cases 31253240. 


Part XXV.—Stamp Duties. 


3125, Add. Annotation :—Refd. Midland Bank v. 
I, KR. Comrs., [1927] 2 K. B. 465. 


3128. Add. Annotation :—Midiand Bank v. I. R. 
Comrs., [1927] 2 K. B. 466. 


8127. Add. Annotation :—Mentd. 
James, [1925] Ch. 616. 


3146a. ‘‘ Chequelet.’"]—A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, & 
the object bein ing to avoid the stamp duty on 
cheques :—He the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 


Garrard v. | 


PART XXV. SECT. 2, SUB-SECT. 1. 
sk. TZime Sor enn ae Rae 
after acceptanc ceria ha a 
UTLER Uv. EVANS Gs73}, 9 N. 
3 G. & O.) 171. 





PART XXV. SECT. 2, SUB-SECT. 2. 


sm. Time for stamping. J—HENDER- 
SON v. GESNER (1866), 25 U. C. R. 184. 
—CAN. 8268 v.: 


-]—— Held: w proinissory 

Note: before being negotiated could be 
stamped by the maker on the day of 
the making thereof, though after it had 
een eenee . indorsed by the payeo.— 
AWA 

REE 8 i ri 543.—CA 


PART XXV. SECT. 4, SUB-SECT. 8. 
-.J—Anunstampedcheque N. Bb. 


s. 82.—MIDLAND BANnk, L¢ap. INLAND 
REVENUE Comrs., [1927] 2 K. B. " 466 ; on 
L. J. K. B. 1006; 187 L. T. 817; 483 TL 
7543; 71 Sol. Jo. 622. 
, 8170. Add. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
8172. Add. Annotation :—Refd. Lemon v. Austin 
ade Investment Trust (1925), 1383 L. TT. 

3173. Add. Annotation :—Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 

3175. Add. Annotation :—Mentd.-J- nes v. Waring 
& Gillow, [1926] A. C. 670 

8209. Add. Annotalions :—Refd.’ Auchteroni ». 
Midland Bank, [1928] 2 K. B. 204. vars 
Joachimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110. 

3240. Add. Annotation :—Mentd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 


is admissible in evidence & may amount 
to an earnest or part eer men:. -~-SYKES 
v. GEOK, [1920] 1 W. R. 741.—CAN. 


PART XXV. SECT. 6, SUB-SECT. 1. 


f TRAVIS 
v. GLASIER (1870), 2 Han. 215. aia 
fii. —— ——- —-~--—- ———.. J-—B 
Nova Scotia v. CUSHING (1882) 31 
1t.498.—CAN. 


er enn 


ee 
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Cases 6— 98a. 


Part II. 


12. 


15a. 


35. 
41. 


42. 
44, 


52. 
82. 


90. 


93. 


93a. 


upplicahle ae mortgage of equity in 
de oe goods, ne above ket if pe 
not apply to a chattel mtge. which 421.” 
expressly covers not the goods them- 
selves referred to therein but any 
interest or equity which mtgor. may 
have in them after the claim of a 
prior named mtgee. shall nate been 
satisficd.—BANQUE ys es 
BROWNSTONE, [1925) 3 D. L, ai metre 
No 2 W. 
2.—CAN. 


sate 
» 2, 
lord, 


PAYMENTS Act, Re BILis or SALE & tf. 
CHATTEL MORTGAGE AcT eet) 38 = fivered.}—Held : 
. WwW. i quired ander Bille o 


t 
subsequently man afactured & p ute 
agreement, 
which had passed to him 


260 


Man. 


844.—CAN. 

sd. Contract made outside jurtadiction 
—Provincial Act not applicable.}— under the 
NavTIONAL CaSH REGISTER Co. v. 


. Bills a Sale & Chattel Mortgage 
R. M., 1913 


ENGLISH AND Emprre Dicgest SUPPLEMENT. 


BILLS OF SALE. 
Part 1—Objects and Application of Bills of Sale Acts. 


Add. Annotation :—Refd. Nationa] Provincial 7. 
& Union Bank of England v. T.indsell (1921), 


91L. J. K. B. 196. 


Add. Annotation :—Mentd. French v. Gething, 
[1922] 1 K. B. 286. 


What Transactions are Bills of Sale and require 


Registration. 


11. Add. Annotation :—Refd. French v. Gething, 


[1922] 1 K. B. 236. 

Add. Annoiation :—Mentd. National Pro- 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

—— Sale—Re-letting to seller.]—BnrririsyH, 
RaAmway TraFFic & ELEctric Co. v. KAHN, 
[1921] W. N. 652. 


Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 
Add. Annotation:—Refd. National Pro- 


vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

Add. Annotation :-—-Mentd. French v. Gething, 
[1922] 1 K. B. 236. 

Add. Annotations Pe waa he & Apld. French 
v. Gething, [1922] 1 K. B. 236. Mentd. 
ney Island Comrs. v. Preedy, [1922] 1 Ch. 


Add. Annotation :—Mentd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 

Add. Annotations :—As to (1) Consd. Wright- 
son v. McArthur & Hutchisons, [1921] 2 
K. B. 807. <As to (2) Refd. Wrightson v. 
ee & Hutchisons, [1921] 2 K. B. 


Add. Annotations :—Apld. Re Allester, [1922] 

2 Ch. 211. Mentd. Wrightson v. McArthur 

& Hutchisons, [1921] 2 K. B. 807. 

Add. Annotation :—Refd. Wrightson v. 

i altel & Hutchisons, [1921] 2 K. B. 
Room on borrower’s premises.]} 

Deft. co., in order to secure pltf. against loss 


PART I. 
(ec. 17}—-Not 


o power in 
4 take 


W. R. 348; 35 Man. L. R. 


Crop Payments pee pelt (ec. il 
oa ‘ffect of——A 
or Aer cor one Crop 





L. R. 34; [1926] 2 w 


MoorRE v. NATIONAL CASH 


LOVETT, 
REGISTER Co. (1906), 1 B. L. R. 321.— 
CAN 


PART IL. SECT. 1. 
10 if. Add ‘'reved., [1920]3 W. W. R. 


PART II. SECT. 2. 
sm. Declaration reserving to maker 
pote of management & disposition— 
ut que frust to seize 
on.]—PURCELL 1. 
EPUTY Freep TAXATION COMR. 
520), 28 C. L. R. 77.—AUS. 


PART II. SECT. 8, SUB-SECT. 2. 
28 i. Add “ revad., (1922)3 W. W.R. 


PART Il. SECT. 4. 

Goods putd for but not de- 
stration not re- 
ae Act in order 


possession 
ERAL 


on a certain contract & in consideration of 
pltf. giving further time within which to pay 
for the goods, set: aside certain specified goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. "The 
terms of the transaction were recorded in 
two letters written by deft. co. to pltf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words: ‘‘ The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.’’ The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), s..93 (1) (c), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pitf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them :—Held: possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods.—WRIGHTSON v. McARTHUR & 
HUTCHISONS, [1921] 2 K. B. 807; 90 L. J. 
K. B. 842; 125 L. T. 383; 37 T. L. R. 576; 
65 Sol. Jo. 553; [1921] B. & OC. R. 136. 


were still on vendor’s promiser.— 
ALLEN-STOLTZE LUMBER Co., LTb. 0, 
SUMMIT LAKE LUMBER Co., LTD., 
{1920] 3 W. W. lt. 895.—CAN 


‘6 Oustomer’s wa ata dle 
. iced receipts. "Re D OMINION See 
BUILDING & REp Co., LTp. (1923), 
638 0. L. RR. 485; aed 0. W.N. 3 


PART II. SECT. 5, SUB-SECT. 4, 


80 1. Follawing alleged sale ta vendor.) 
. purchased an automobile, paying 
partly in cash & partly by post-dated 
. Later requi money to 
finance his business, be borrowed 
$1,400 from pltf.. giving in return a 
hire- -purchase agreement as to the 
automobile. C. continued in pos- 
seers st apo ol —Held: t 


d plata carne“ 
bt to Foods ele af Bale Act. Rrre 


R. 4 & 
Co. v. SCARFF (1920), 29 B. Cc R. 70. 
—~CAN. 


95. Add. Annotation :—Mentd. 


Re Kaufman 
Segal & Domb, FE a 
2 Ch. 80. si 


The Trustee, [1923] 


97. Add. Annotation :-—Consd. j 
201 Rh ose. French v. Gething, 


98. reat eae onde one National Provincial 
on of England v. Lindsell (1 
91L. J. K. B. 196. pecan 

98a. Letter assigning chattel in hands of third 
party—Or proceeds of sale—As security for 
overdrait.|—The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the tae iar of repairs, & which 
he had instructed deft. to sell on his behalf 
when repaired, had an account at pltfs.’ 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft. a letter authorising 
him ‘‘ to hold the car to the order of ’’ the 
bank ‘‘ or the proceeds when sold,” & sent 
a copy of that letter to plitfs. The letter 
was not registered as a bill of sale.- The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds :—Held: 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself; the letter 
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was consequently a bill of sale & void for 
want of registration & for non-compliance 
With the statutory form.—NaTIonaL Pxro- 
VINCIAL & UNION BANK OF ENGLAND v. 
LINDsELL, [1922] 1 K. B. 21; 91 1L. J. K. B. 
196 ; 126 L. T. 319; 66 Sok. Jo. (W. BR.) 11; 
[1921] B. & O. R. 209 


Annotation :—Retd. Re North Wal 
[1922] 2 Ch. 340. ales Produce & Supply Soc., 


101. Add. Annotation :—Mentd. Re .Chaplin & 
Staffordshire Potteries Waterworks Co.’s 
Contract, [1922] 2 Ch. 824. 

104. Add. Annotation :—Expld. & Apld. Shears 
v. Jones, [1922] 2 Ch. 802. 

107. Add. Annotation :—Mentd. Re Davies, Nx p. 
Miles, [1921] 3 K. B. 628. - 

108. Add. Annotation :-—Consd. Re 

v. Johns, [1928] Ch. 737. é 


110a. |—An agreement té' execute a bill of 
sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, &.is void 
unless the requirements of that Act as to 
registration are complied with.SHears & 
Sons, Lrp. v. JONES, [1922] 2 Ch. 802; 92 
L. J. Ch. 28; 128 L. T. 218; 66 Sol. Jo. 
682; [1922] B. & O. R. 211. 
Add. Annotation :—Refd. Re Wethered, Lx p. 
Trustee (1925), 134 L. 'T. 264. 


vhns, Worrell 





112. 


Part Ill. Instruments not within the Expression “ Bill 
of Sale.” 


127. Add. Annotation :—Mentd. Re Debtor (1928), 
72 Sol. Jo. 860. 


128. Add. Annotations :—F¥olld. French v. Gething, 
[1922] 1 K. B. 236. Refd. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. 

182. Add. Annotation :—Mentd. The James W. 
Elwell, [1921] P. 351. 

183. Add. Annotations :—Refd. The Harlow, [1922] 
P. 175; Merchants’ Marine Insce. v. North of 
England Protecting & Indemnity Assocn. 
(1926), 42 T. L. R. 724. 

188. Add. Annotation :—Refd. Re Allester, [1922] 
‘2 Ch. 211. ; 


138a. Letter of trust on redelivery for realisation of 
pledged bills of lading.|—-A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account & undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s trustees & to remit 
the entire net procveds as realised :—Held : 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Semble: if it had been so, it would on the 
evidence have been a document ‘‘ used in the 
ordinary course of business”? within the 


PART IJ. SECT. 6. 


st. To give security—Registration 
necessary.J—Re McINtTyne, TRUSTRFE to_tranafer 
* ”, Phen MrraxL Co., Lrp. (ONT.), seller.}— 
[gas 3 D. lL. R. 889; 5C. B. R. 629. 


O'BRIEN ¥ 


PART III. SECT. 5. 
sw. Lien note—No collateral contract 
in goods 
Held: not a chattel mtge.— 
. STEBBI 
(1927 3 DL R. 


exception in that definition.— Re ALLESTHR 
(D.), Lap., [1922] 2 Ch. 211; 91 I. J. Ch. 
797; 127 L. T. 484; 38 T. L. R. 611; 686 
Sol. Jo. 486; [1922] B. & O. R. 190. 


188b. Agreement for sale of growing crop.]— An 
agreement for the sale of a growing crop is a 
transfer of ‘‘ goods ’’ within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of “ bill of sale’’ in that sect. as being a 
‘‘ transfer of goods in the ordinary course of 
business of any trade or te an 
BON v. THOMPSON, [1924] 2 K. B. 240; 93 
L. J. K. B. 771; 131 L. T. 279; 88 J. P. 
142; 40 T. L. R. 513; 68 Sol. Jo. 586; 22 
L. G. R. 359; [1924] B. & C. R. 170, C. A. 


. Society incorporated under In- 
dustrial & Provident Societies Act, 1893 
(c. 39).]—Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured, 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged :—Held: (1) the 
society was not ar. incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 


|W. W. R.176; 21 Sask. L. R. 478.— 


PART III. SECT. 6. 

142 iv. —— ——.] — GORDON 
MacKay & Oo., Lp. v. CAPITAL TRUST 
ns & ULLHN, OCo., LTp.. [1927]2 D. L. R. 1150: 
974; [1927] ¢ S.C R.374;80. B. R. 216.—CAN. 


back to 


261 


Cases 144a—218a. 


the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4.— 
Re NortH Wars Propuct & SUPPLY 
SocierTy, [1922] 2 Ch. 340; 91 L. J. Ch, 415; 
127 L. T. 288; 88 T. L. R. 518; 66 Sol. Jo. 
438; [1922] B. & O. R. 12. 


148. Add. Annotations :-—Refd. Re eran Wales 
Produce & Supply Soc., [1922] 2 Ch a 
National Provincial Bank of England v. 
Charnley (1923), 98 L. J. K. B. 241. 


149. Add. Annotations ;—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Oh. 340; 


Part IV.--Subject-Matter of Bills of Sale 


Ewneiiss anp Emprms Diaxst 


National Provincial Bank of England . 
Charnley (1923), 98 L. J. K. B. 241. 

151. Add. Annotation :—Apld. Re North. Wales 
Produce & Supply Soc {1922] 2 Oh, 840. - 

155. Add. Annotation :—Apld. Lemon v. Austin 
Zet Investment Frust (1925 ) 188 L.-T. 

156. Add. Annotations : -—Consd, Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Refd, 
sy) Mae v. tea & Mercantile Corpn., [1928] 


158. Add. yee i—Refd. Re North: Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


“ Personal 


Chattels.”’ 


160. 

v. Higgins, ([1926] Ch. 794. 

Add. Annotation :—Refd. Re North Wales 

Produce & Supply Soc., [1922] 2 Ch. 340. 

Add. Annotation :—Mentd. Vaudeville Elec- 

tric Cinema v. Muriset, [1923] 2 Ch. 74. 

190. Add. Annotation :—Distd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 


168. 
176. 


Add. Annotation :-—Refd. Herbert’s Trustee 101. Add. Annotation :—Mentd. Re Mellor, Alvarez 


v. Dodgson, [1922] 1 Ch. 312, 


196a. Growing crops.|—STEPHENSON v. THOMPSON, 
No. 188b, ante. 


200. Add. Annotation :—Generally, Mentd. Re 
Chaplin & Staffordshire Potteries Water- 
works Co.’s Contract, [1922] 2 Oh. 824. 


Part V.—Statutory Requirements. 


207. Add. Annotation :—Mentd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 
209. Add. Annotation :—Mentd. Commercial 


PART IV. SECT. 2. 








to advances made in the spring of 


oe Co. of Canada v. Fulton, [1923] A. O. 
218a. ——— Substantial accuracy—Payment of loan 


pitf.’s purchase. This was carried out, 


ee :-—Held : PO ecbbpaks in Droof that = ag om A the purchase ene pitt. 
crop as there was no proo & ok from a seed gras coin rates: on 

eh riy—Claimina Bille non oe Hed iid +«=-1921 crop was intended as the crop to be grown :—Held: aa A. did 

not apply.—PRET® t. LAUZON & Fen: & if there was such an agreement made not reguire the “whole of the wheat for 

BOM 1833), 8 D R. 1152; 62 in 1920 as to 1921 crop it was bad as seed, & as the price fixed had no re- 

oO. I. —CAN L. covunng. property not then in gr chal lation to the value of the wheat but 

‘ Ba ETH get gion 4 Bee) . itary say NP aes en ae oer 

vt BANK owing by A D e actual value 

PART IV. SECT. 4, SUB-SECT, 38. Ww. R, Tes: 65D. R being much less than-the price agreed 

o i. —-—.}--When a mtgee. enters 15 ‘Sot L. R. on, the transaction coule hot be con- 

anto possession, he becomes entitled 197 xi. Sar an agreement aril & Beene rale a A., & pitf.'s 

to eny crops growing on the land as only intended to ope rate as securit mtge. w Maes LYK CH ¥, TURNEY 

@ mtgee. of the crops under a foe ia yment payable when the pil oan. yates) 3D R. 7: [1023] 2 

ttel mtge. executed after his mtge. wan hasvested, wea vold under RLS. M> B78; revep., (1823) D. LH. 


& before possession tak but, if 
the crops are cut at the time of 
possession taken, the holder of the 
chattel] mtge. would have priority.— 
pawn v. CARBERRY ete on Tk 


a i. Chattel mortoage including 
cut grain—Amount of cut 
snecifled.)—Held:  mtge. not valid 
ee part. NORTH AMFRICAN 

eS: vw. BANK oF 
(ioe Ww .W. R. 1265; : 
8; 45 Sask. L. R. 375.——CAN. . 


(ecatncmataieogeh 


504; 33 Man. L. 


crops to 





To 


L. 


197 oe 
feed 1D 


& Procro 


1913 (c. 17), 8. 33.—HARCALL v. ROYAL 
BANK OF CanaDaA, [1923] 2 W. W. R. 
R. 230.—CAN 


197 xii. —— peak gone ae 
invalid ger Res 8., oto ( (o. 200), 


8, 20.—RICHLAND FARM 
grain not VuRMETTE, [1928] 3 W. nw. Be 


-}—DALTON v. EATON, 
- 493; 1 W. W. R. 
246 ; 18 Sask. L. R. 92 —CAN 


»}—-PRO 
mortgagor's son & NORTHERN HERvATOR Co., LTD., 


1198.—CAN. 

sa. Binder twine chattel mortgage— 
To secure price of twine used in previous 
ear }—Fleid: may be pansies ranted 
a the following year over the crops 
of that yoar, & is entitied to priority. 
FENNELL v. UNION tl OF CANADA, 
[1923] 3 W. W. R. 79.—CAN. 


PART V. SECT. 1, SUB-SECT. 8.—A. 

b i. —— Not noes pect a 
HEN T1986) vo i Are “{ie36) 
aw. Ww. et 118; 92 Alta. L. BR. 10 


e e se 


R. 14.— 





CTOR v. ANDER: 


J} 
above rep aaa did not violate 
Chattel M Act, R. 8S. C., 1920 
Co. 200 fa , ag an nt to create 


n & crop, si it 
did artis cone ike s thin any bs instrament 
aga oa by egies -—~BUR 


ie ebarcre 8 Ks » {1 
iwiw oe ) afore 
197 eiioneiore y ty o in 
given to p bank 1941, in reepoot 


EKMAN & MaLiery, [1921 
8 HA W. R. 39 CAN, i 


—— Transaction -— 
Pitt, claimed the right oy take bake contain 
wheat in 


to A. at a price 
the fotal prige @ 


262 


PART V. SECT. 1, SUB-SECT. naaliep 


hi, ——— Misstatement asto cu 

—~The fact that a bill of sale tates the tha 
the Pada beer was paid in “ lawful, 
rage a His hate ereas it waa in 
fact. pai States currency, 
does ang caval ante fea, 8 bil! a — 
er rg ie Pag woke 

& CONWA] po 
3 3. D. L 


596 3 on ae ~ 


by sheque.}-——-Pitf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on ‘another bill of sale for the 
urpose of paying him off & of having her. 
rniture seleased from the first bil] of sale. 
Pitf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pitf. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act. 
s. 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed —D’Usez v. Trarrics & 
DISCOVERIES, Lrp. (1924), 40 T. L. R. 441. 


Add. Annotation :—Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 


& grantor’s creditors paid by 
grantee) On June 24, 1925, the parties 
to a bill of sale for £1,000 entered into an 
agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that ‘in consideration of .£1,600 

aid to”’ the grantor ‘‘ by ” the grantee ‘‘ on 
une 24, 1925,”’ the grantor assigned the 
chattels to the grantee :—Held:; the new bill 
of sale truly set forth the consideration for 
i it was given, as required by 1882 Act, 


220. 


228a. 


s. 8. 
(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the intercst then due ‘on 
Dec. 24, 1925.’”’ A contemporaneous mtge. 
of other property, given as part of the same 
transaction & as a collateral security for the 
principal sum, provided as follows: ‘* The 
mtgor.”’ (the grantor of the bill of sale) 
‘hereby covenants with the mtgee.’’ (the 
grantee) ‘‘ to pay to him on Dec. 24 next 
£1,600 with interest thereon, & it is hereby 
d & declared that (subject to the right 
of the mtgee. to require repayment of the 
rincipal on Dec. 24 next according to the 
doveqoing covenant by the mtgor. or at any 
time thereafter) the princival money hereby 
secured shall be.repaid by instalments of not 
less than £20” on specified dates; these 
provisions not being contained in the bill 
of sale :—Held: the bill of sale by bein 
made contemporaneously with, & as pene o 
the same transaction as, the mtge. containing 


Vol. VIL—Bills of Sale. Cases 213a—282. 


that clause for repayment of the principal 
by instalments, was not made or given subject 
to a ‘defeasance or condition’ within 
1878 Act, s. 10 (8), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
istration of the bill of sale under that 
sub-sect.—Strotr v. SHaw & Les, Lro., 
1928] 2 K. B. 26; 97 L. J. K. B. 556; 189 
.T. 302; 44 T. L. R. 498; [1928] B. & 
OC. R. 24, oO. A. 


230. Aud. Annolation :—Mentd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

287. Add. Annotation :—Distd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 


2872. J—Pitf.. H., ha had a number 
of betting transactions dett., W., a book- 
maker, since 1918. Pitf. lost various bets 
& pa his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, pe obtained judgment against 
deft. for £692 10a. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words ‘‘ In consideration of a sum of 
£600 now paid...” & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not “ now paid,’ as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was ‘‘ now paid ’’ was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600. from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale was executed :— 
Heid: there was evidence in the present case 
on which the county ct. judge could find that 
the £600 was ‘‘ now paid *’ within the meaning 
of the statement in the bill ; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time; 
the bill was therefore valid & the appeal 
must be dismissed. HENSHALL v. WIDVISON 
(1923), 180 L. T. 607. ND. C. 

Add. Annotation :—Mentd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 704. 

Add. Agnotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton,. [1923] A. C. 798. 
Add. Annotations :—Refd. Westen v. Fair 
bridge, [1928] 1 K. B. 667; Gordon vw. 
Goldstein, [1924] 2 K. B. 779. 

282. Add. Annotation :—Consd. Wilkins v. New 








240. 
2738. 
279. 


: “SECT. 3.— grantee. : ft hattel mtge. capable of being tdentifted.—Re Com- 
AEE Ys ee. he is was eeia. Fiad ican (1884), 2 oe & LAA ria tac 
God. ® °9 . 4 N ‘ F ° 

(1886), 83 Mant R888. 0ANS aac (OwrT.), foea) 1D. L. R. 30.—CAN. 
‘vil, —— ——. He WAUDREAD, ae ge form attached to 
Pol Koval, BANK OF CANADA, Jipeai PART V. SECT. 2, SUB-SECT. 1 bf uate coins fore ciel: 
8 w. W. RK. 79; 66 D. L. R. §31.~ sb. Situation af chattele not properly void for unce ty. HENTON  v. 
OAN desiqnaird— Deseriiion by whieh pre- NTERNATIONAL HARVESTER Co., [1926] 
2D. L. R. 9628; (1926) 2 W. . R. 


Pgohstesce tars under Hsecount 
zi < noe 


—Notes subsequentiy up 


mises generally known.|—Held : 
‘Clent; if not likely to mislead & cha’ 
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eufi- e e 


Cases 282-—427. 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

283a. Rights under preceding — oral 


agreement.|——-Where, after oral negotiations. 
a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
receded the granting of the bill of sale.— 
ILKINS v. New SavILLE SECURITIES, LTD. 
& Hawkines (G@. F.) & Son (1922), 39 

T. L. R. 85. 
Annotation :—Folld. Bradford Advance Co. v. Ayers, [1924] 

W. N. 152. 


283b. -}—When a bill of sale is void 
under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan hag been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate.— 
BRADFORD ADVANCE Co., Lrp. v. AYERS, 
[1924] W. N. 152. 


288. Add. Annotation :—Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


288a. Joint parties—Joint assignment—Of pro- 
perty owned by one party.|——By a bill of sale 
a husband & wife, who were therein together 
called “the grantor’’, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone :—Zeld: inasmuch as ‘ the 
grantor ’’ was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 5.— 
GORDON v. GOLDSTEIN, [1924] 2 K. B. 779; 
94L. J. K. B. 21; 182 L. T. 1553 [1924] 
B. & C. R. 245. 

Aeon BaD: Gamage v. Payne (1925), 42 T. L. R. 


289. Add. Annotations :—Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Distd. Gordon 
v. Goldstein, [1924] 2 K. B. 779. 


291. Add. Annotation :—Mentd. Herbert's Trustee 
v. Higgins, [1926] Ch. 794. 


292. Add. Annotation :—Mentd. Commercial 


PART V. SECT. 2, SUB-SECT. 3. 

sg Sufficiency of— Small present 
payment—c& ian of time for pay- 
ment.J—Held:  sufficiont.—-IMPrRialL 
LUMBER YARps, LTD. v. FRRGUSON, 
CooksHRUTT PLOW Co., CLAIMANT, [1922] 
a ee 65 D. L. R.'7 58.— 


not 
R., [1921] N. Z 


pi. ——— Righ 


of securi 


PART V. SECT. 2, SUB-SECT. 4. 
293 v. —— Reference tu descrip- 
tion in another instrument.)—Held: 





rate retrospectively under 
Chattole Transfer oe 21.—BOWDEN 


PART V. SECT. . SUB-SECT. 6 —G. 


covenant se He Pi instruments by 
over stock which, while 

woidding the removal of stock without 

the grantee’s consent, permits asale by 
the grantor in the ordinary course of 
business, provided that the number of 
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oa Co. of Canada v. Fulton, [1923] A. O. 


207. Add. Annotation :—Refd. Commercia! Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 


299. Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2.Ch. 340. 


$301. Add. Annotation :—-Expld. & Apld. Re North 
ae Produce & Supply Soc., [1922] 2 Ch. 
0. 


802. Add. Annotation area Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


302a. ——— Other property of industrial 
soclety—Charged by debenture.|—-Re Norta 
WaLes Propucge & SuppLy SocliEeTY, No. 
144a, ante. 

Add. Annotations :—Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249; Re 
A Bankruptcy Notice, [1924] 2 Ch. "16; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837 3; Hudders- 





829. 


field Fine Worsteds v. Todd (1925), 42 
T L. BR. 52. 
352. Add. Annotation :—Mentd. Henshall v. Wid- 


dison (1923), 130 L. T. 607. 

Add. Annotation :—Refd. Commercial Credit 

Co. of Canada v. Fulton, [1923] A. C. 798. 

Add. Annotation :—Mentd. Wilkins v. New 

Saville Securities & Hawkings (1922), 39 

T. L. R. 85. 

Add. Annotation :—Consd. Herbert’s Trustee 

v. Higgins, [1926] Ch. 794. 

Add. Annotation :—Refd. Herbert’s Trustec 

v. Higgins, [1926] Ch. 704. 

420. Add. Annotation :—Apld. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

420a. ——- ‘* Cows, nineteen short-horns & one 
Jersey sete ar eld: farm stock described 
in the schedule to a bil of sale as above were 
specifically described within 1882 Act, s. 4.— 
HERSBERT’S TRUSTEE v. HIGGINS, [1926] Ch. 


372. 
4.09. 


417. 
418. 


794; 05 L. J. Ch. 303; 135 L. T. 321; 42 
T. L. R. 525; 70 Sol. Jo. 708 ; [1926] 
B. & C. R. 26. 


423. Add. Annolation :—Apld. Herbert’s Trustee 
' vw. Higgins, [1926] Ch. 794. 
427, Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


described them as “ cight pure bred 
red pol] cows named as follows giving 


iL. R. 249.—-N.Z. the names, in the possession uo 
past g€ on @ named anes 
reserve ” :—~Held : (1) the description 


was sufficient, in the absence of evidence 
that claimart had red poll cows other 
en those covered by the bill of sale 

as to make those covered thereby 
difficult of identification ; (2) the onus 
was on the party attacking the bill of 
sale to show that the cows described 
were incapable of identification even 


f grantor. ~The 


goods & chattels must be so set out on 

Ge femg ot tne uiiroment ae to be umber sated in temerity dew net aa ee nS En 

casily identifiable, & @ reference to require as a condition of a valid sale i78: [1996] 2 Wye! 350; 20 

another instrument cannot suffice; & that the proceeds be paid to the Sask. L. R. hd CAN 

mitye. was null acquired goods the antee.-NaTIONAL BANK OF NEw ask, L. Hig a 
ee 1 & void.—He RINN, Yraranp vy. DaLGETY & Co., [19295] ,, 2 {P- 73) 1, ——- “ /esue of” named 

(1923) 3 D. Fis 986; 33 Man. L. R. WN. Z,. L. R. 250.—N.Z animal, jJ—It is not a sufficient de- 

165 yf tteat WwW. W. R. 1190; 3 ete ss % scription to describe an animal as the 

8.—CAN. PART V. SECT. 2, SUB-SECT. 8.—B. issue a Bright animal when the 


Deane 1 ae of a car 


415 xi..——- ———- ——.}-—BangQ 


animal has at the date of the mtge. 


VE ceased to ae low {ita dam for nurture.— 


wan ae ta Wilte ee In D'HOCHELAGA vo. HAYDEN & GILLESPIE REsER ¢, BEWLEY, [1922] 1 W. W. R. 
Held: notwithstanding the consent of his aa Ane DE: > re ae ce a B. 1134 ; 65 D. L. R. 58; 17 Alta. L. R. 
artner to the mtge., it was valid only 9977 ' 4 An. : : 8.—O 


the extent of 5 oe share: the 
fact that shortly ter giving the 
security H. became ine sole owner did 


,L—— “FZ pure bred 
red Prabeos eee "I—A bill oresloere of cattle 295.—-CAN, 


: 
0 Oe Bank, 11020)8 WOW 


434, Add. Annotation :—Mentd. Gordon v. Gold- 


stein, [1924] 2 K. B. 779. 


435. Add. Annotation :—Refd. Stott v. Shaw & 


Lee, [1928] 2 K. B. 26. 


439. Add. Annotation :—Consd. Stott v. Shaw &' 


Lee, [1928] 2 K. B. 26. 


439a. —— ——— ——— ~——.]—-Srort v. SHAW & 


Wilkins v. 
Saville Securities & Hawkings (1922), 39 


Stott v. Shaw & 


LEE, Lrp., No, 228a, an 


444. Add. Annotation :—Refd. 


T. L. R. 85. 
450. Add. Annotation :—Consd. 
Lee, [1928] 2 K. B. 26. 
452. 
v. Higgins, [1926] Ch. 794. 


PART V. SECT. 8. 


pi. Reference in schedule to 
earli¢r mortgaye.j}-—OTAGO FARMERS 
CO-OPERATIVE ASSOCN. OF NEW ZRA> 
LAND, LTpD. wv. oan [1925] 
N. Z. L. R. 482. —N.Z e 


PART V. SECT. 4, SUB-SECT. 1. 


466 i. Non-compliance with statutory 
wpilie of Salo Act, far mortgage valid.} 
flls of Sale Act, N. B. 1903 (ec. 142), 
. d, adfurds no Erotention for a mtge. 
not "executed & attested in accordance 
with s. 3 subsequent to dnother mtge. 
also not in aecordance with s. 3. Such 
prior mtge. is good as between the 
so & those who are not protected 
8. 5.—-MBADE vt. D&SOHENR, [1923] 

2 XD. L. R. 332.—CAN. 


PART V. SECT. 5, SUB-SECT. 1. 


e i. .}—~Chattel mtges. bore 
tered under such an agreement :—Held 
void as against a mtgee. of the land 
claiming the chattels under a distress 
under an attornment clause in his mtge. 
—MoDoUGALL & SEcoRD, LTD. v. MER- 
CHANTS BANK OF CANADA, [1920] 1 
oe W. R. 364; 51D. L. R. 309.— 








PART V. SECT. 5, SUB-SECT. 2. 


eo i. Declaration as to hona fides 
sworn six days before execution. }—Held : 
mtee: . bull & void as uguinst the trustee 
kpoy. of the mtgor,— Ite GIBBONS, 
[teat] 3b. L. R. 619; 5C. B. R. 16.— 





PART V. SECT. 5, SUB-SECT. 8. 


492 ii. -—— -}+—Held: a docn- 
ment not a ‘true copy ’* was null & 
void against purchasers.—COMMERCIAL 
CrebIT Co. OF CanaDA, LTD. v. FULTON 
Paget dog ae erel an ©. 798; 93 
L. C. 12; OL. T. 72’: 39 
T. L. Re 684 ; i993) B. & OC. R. 102. 
—OAN, 





PART V. SECT. 5, SUB-SECT. 4.—A. 


o(p. 86) i. ——— Bill for future ad- 
vancea.|-—-RORINSON v. PETERS (1919), 
47 a B. R, L.— 


p. 86) il, ——~ Hffect of omission— 
Part ap ouods delivered.}—Held: bill valid 
where there was an immediate de- 
livery followed by an actual & con- 
tinued chango of A par copeaeiey & where 
goods had been sold & the procecds were 

in the tees 8 ney ERO 
v. MoCaw, Vata Oa D. L. 
W. W. R. 65; 34 Man. 


L. R. ad.— 


mobos ion "(Ont), (1926) 3 D. pi. i 
86; 70.B. 


Add. Annotation :—Mentd. Herbert’s Trustee 


hae . 
jides w 5 
UNION ; BANK (1885), 2 Man. L. R. 305. 
—CAN. 


Add. Annotation :—Consd. Stott v. Shaw & 


453. 


Cases 434~—-575- 


Lee, [1928] 2 K. B. 26. 


495. 


Add. Annotation :—Refd. Commercial Credit 


Co. of Canada v. Fulton, [1923] A. O. 798. 


498. 
562. 


Add. Annotation :-—Consd. Commercial Credit 
Oo. of Canada v. Fulton, [1923] A. O. 798. 
Add. Annotation :—-Expld. Gordon v. Gold. 


stein, [1924] 2 K. B. 779. 


563. 
574. 


New 


Add. 


798. 
575. 


Add. Annotation : — Mentd. 


Add. Annotation :—Mentd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. - 
Annotation : -— Mentd. 
Cred:t Co. of Canada v. Fulton, [1923] A. C. 


Commercial 


Harrods iv. 


Stanton, [1923] 1 K. B. 516. 


m (p. 86) i. ——- —— Omission 
of statement as to knowledge.|—CRaliG 





- G.) & Co., Lrn. v. GILLESPIE 
(1920), 47 QO. L. ’R. 529; 54 D. L. R. 
14 —CAN. 





qa (p. 87) i. Bank taking mort- 
gage—Local manager—Without written 
authority.}] —- Held : sufficient. — Le 
GAUDREAU, Ex ROYAL BANK OF 
CANADA, [1922] “WwW. W. RB. 79; 66 
D. L. R. 831.—OCAN. 


506 va, -}—While it 
Is very desirable, the absence of date 
is not fatal, as the Ordinance does not 
presciibe any form of affdavit.— 
BANQUE D’HOCHELAGA e. HAYDEN & 
oe ELEVATOR [1922] a 
W. W. R. 1054 ; 63 b. PR. 614; 


PART V. SECT. 5, SUB-SECT. 4.—B. 
sh. F’resumption of accur A bsencc 
of evulence to rebut.J—Re GAUDREAU, 
Ex Sie ga ROYAL BANK OF CaNADA, [1922] 
W.R.79; 66 D.L. R. 831.—CAN. 
_§'p- 88) 1. ——— Necessity for afidavit 
ill executed under corporate seal of 
company.|—LIVERGOOD v. TAYLOR, 
oe 3 _. Ww. ie 62.—CAN. 


né S. P. LivERvoop vv. 
Héune (193 ] 3 "W. W. R. 67.—CAN. 


k (p. 88) i. -—— -}— 
The abeenoe of the date of execution 
of a chattel mtge. from the affidavit of 
the witness renders the mtge. invalid.— 
NORTH AMERICAN LUMBER Co., LTD. 
v. BANK OF MONTREAL, (1922) | 
W. W. R. 1265; 65 D. L. R. 3483 
15 Sask. L. R. 375.—CAN. 


























k (p. 88) i. -——— -——~- ——.]— 
LAWSON, Hr p. SHANKEY, [1925] 1 
D. L. R. 1100.—CAN. 

n (p. 88) i. The 
affidavit must strictly comply with the 


form in the atatute, or the mtge. is 
void against creditors of mtgor.—Re 
RAPER, Lz PD. JAMIESON, [1924] 4 
D.L. lh. 789; 50. B. R. 184.—CAN. 


p (p. 89 Te —_—— Omission 
of materiai fact.}~PROOCTOR v. ANDER- 
SON & N ORTHERN HLEVATOR Co., LTD., 
aan es i yspobe & MALLERY, {1921} 








3D.L. RATT 80. B. —CAN. 
(p. 91) 


KnovgH v. baron (187 (1877), 27 C. P. 309. 
—CAN. 





Yr (p. 91) li. —— —— Not filled 
the affidavit of bona 


insufficient.—MCcINTYRE wv 


265 - 


PART V. SECT. @&, SUS-SECT. 5.—D. 


596 fii. Not stated in mortgaye— 
Stated in affidavit.}—-The ttatement of 
the address of the agent of mtgee. in 
the affidavit of bona fides is sufticient 
to satisfy the statutory requirements, 
although mtgee.’s address is nut stated 
in the mtge. itself.—IMPrERIAL LUMBER 
YaRpbs, LTD. v. FERGUSON, COCKSHUTT 
PLow Co., pte 11923) 2W.W. RH. 
133; 65 D. L. R. 758.—CAN. 


PART V. SECT. 5, SUB- pa 8. 


1 (p. 101) fi. the 
mtgee., during the currency of a 
mtge. & before renewal ecomes 
necesrary, takes actual possession of 
the goods & makes no sale or changs 
of title, the mtgo. remains valid & 
effective without, renewal.—McCaBeE v. 
ae am at Pee 3° W. W. R. 465; 70 

~LaR e 25. — CAN, 

na (p. 101) i. S.\P.—Re BLACKBURN, 
Ez p. Or lea tes L. R. 1206 ; 
5 C. B. R. 698.—CAN. 

n (p. 102)4. —————-. ]}—Re N 
Gavstar Er p. HAWTHORNE, (1928) 4 
D. L. at 1078.—CAN. 


o (p. 102) i. Tosh ae 
Ex D. MARTIN Ont. ), [1926] 4 DA La R 


705 ; r 7 C. B. - 605.—CAN, 


t (p. 102) i. Stalement filed after 
proper time.|—Held : the chattel mtge. 
was vVold.—Re NATHAN CRYSTAL, Ex p. 
aa (1925) 4 D. L. R. 1078.— 

















616 iii. ——  ———., }—- MCCABE 
v. CosTE, [1922] 3 W. W. R. 465; 70 
D. L. R. 25 —CAN. 

616 iv. —— —— ——.]—McDon- 
ALD v. CAREY, [1923] 3 D. L. R. 1018 ; : 
2 W. W. BR. 972.—CAN. 

616 v. -]}—When an 











order permitting the filing of a renewal 
statement Ip obtained on an ex parte 
application while the quéstion of the 
rights of the chattel mtgve. are corum 
judice in other proceedings, the mtgee.’s 
pose should not be taken'to have 
een bettered in any way thereby.— 
Re BILL’s ESTA‘TE, [1924 4D. L. R. 
876; 3 W. W. R. 475.—CAN. 


616 vi. 
time for subaequent renewals fixed.}-— 
McCaBeE v. Costs, [1922] 3 W. W. R. 
465; 70 D. L. R. 25.—CAN. 


618 viii. -J~-Where deft. 
py urchased goods from mitgor., puying 
ti value & knew of the mtge., but con- 
sidered ho was entitled as a matter of 
law to rely upon iar 8 failure to 
file renewal :—Held: deft. was not a 
purckaer in good faith. — CANADIAN 
ANK OF COMMEROK v. MUNROR, [1925] 
ae R. 368; [1925] 1 W. W. R. 1.— 














848, Add. Annotation :—Consd. Shears v. Jones, 


[1922] 2 Ch. 802. 
668. Add. Annotation :—Mentd. 


Thompson, [1924] 2 K. B. 240. 


672. Add. Annoiations :—Expld. & Apld. Petal 
B. 236. ane 
Canvey Island Comrs. v. Preedy, [1922] 1 


v. Gething, [1922] 1 K. 
Ch. 179. 


678. Add. Annotation :—Consd. French v. Gething, 


[1922] 1 K. B. 236. 


6782. ——- ~——.]—By a_post-nuptial deed in 
ave his wife certain 
household furniture in the house in which the 
husband & wife lived together. 
ture remained in the house, which continued 
to be occupied by the husband & wife. 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
atthe house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors :—Held: the furni- 
bat pear or apparent 

d within 1878 Act, 
s. 8, nor in his order & disposition or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. 75), s. 10.— FRENCH v. GETHING, 
1922) 1 K. B. 236; 91 1. J. K. B. 276; 

. T. 894; 38 T. L. R. 77; 86 Sol. Jo. "140 ; 


May, 1914, a husband 


ture was not in the 


possession of the hus 


[1922] B. & C. R. 30, C. A. 
678 


e 


(1921), 91 L. J. K. B. 276. 
689. 


[1924] 1 K. B. 481. 
695. 


Refd. Performing 


704. Add. Annotation :—Refd. 


vincial & Union Bank of England v. Charniey, 


(1924] 1 K. B. 481. 
706 


Pe VI, SECT. 2. 


¥ (p. VERGOOD 
U. ive, 182015 A W. rw Re 67.—CAN 


ieediters entltied to -~ the protection 


of 

Chattel Act 1920 

is 209), are all eioditare is By seller, 

not merely those whose claims have 

been prosecuted to gudement. ee lly 
NATIONAL RANK OF MINN 

Mann & CONWAY, x, {1ea61 9 3 D, Le R 


648 ; ag ed 19 
Sask. L B54 6 CAN 

iii eee 
oe E aRor 3° a 2 Bills “of, Bale J 


1 ct, 

R. 8. A., 1922 (c, 151), a. 12, esladen 

. simple. contract creditor,— LAPIERRE 

reba ha sh Pee & m. (alta 

WILLEGER . 

Coa tee, W. Rib CAN. 
@ (p. 107) i taint 

udgment eaub tently pa hese Obtaining 

** creditors.”’ — M1oK vw. Naane 
BIMINGTON Co., 11023] 3 W. W. R. 843, 


*. 1 a : 
ae 09) i pelore Judy: 


plead gansta Ob tly Gettor rete : 


ENGLISH AND 


Part V1I.—Avoidance. 


Wait, [1927] 1 Ch 
Franklin V. Smith, [1928] Oh. 10. 


Add. Annotation :—Consd. French v. Gething, 


Add. Annotation :—-Consd. 
vincial & Union Bank of England v. Charnley, 


Add. Annotations :—Consd. National 
vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 481; Re Wait, [1926] Ch. 962. 
Right Soc. v. London 
Theatre of Varieties, [1924] A. O. 1. 


Add. Annotations :—Consd. Kursell v. Timber 
Operators & Contractors (1926), 95 L. J. K. B. 
569. Refd. Performing Right Soc. 5 ee 
Theatre of Varieties, [1924] A. 


Dicest 


erepheneon v. 


7088, —— ——— ———.]— 


sale described the 
thereto as his own, though, in fact, the true 
owner was pitf., his wife. The bill of sale 
was given as security for a loan to the 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 


608, Mentd. Re Smith, 


—The grantor of e bill of 
eods in the schedule 


tor 


of solrs. acted for all the parties in this trans- 


action. 


The furni- 


The 


710a. 





126 


National Pro- 


On a claim by the wife to the goods : 
she was estopped from den 

that the goods were those of her husband, 
thus showing that the bill of sale was void 
as against deft. 
WESTEN v. Farraripar, [19238]} 1 K. B. 667 ; 
92 L. J. K. B.577; 129 L. T. 221; 67 Sol. Jo. 
408; [1923] B 


709. Add. Annotation :—Mentd. Waller v. Thomas, 
[1921], 1 K. B. 541. 
——— Voluntary deed of gift by husband 
—-Declared void after date of bill.|—A man 
who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value & without notice. 
Subsequently the deed of gift was declared 
void under 13 Eliz. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. 
instituted in which the execution creditor 
alleged that the bill of sale was void under 


vnder 1882 Act, 8s. 5.— 


B. & C. R. 86. 


Interpleader proceedings were 


1842 Act, s. 5, on the ground that the grantor 


Pro- 


National Pro- 


right as such.— SEXSMI 
> ee a L. E. 373 t "50 0. a z. 


& dsepowat of goods t , Subsequent setoure ; 


a dee uo of ode contd not be per- 
fected by a seizure & disposai | the 
c 


goods thereunder as inst itors 
who bad alread ody iets og goods under 
execution {1925) 1 


D.L. R. 240 ; ti9e4] 3 BW. W. R. 905.— 
CAN. 


t 109) iff. ——— Grantor remaining 
ae her b1U avoided. 


SHERIFF 8. McKEEN (1883), 23 N. B. R. 
184.—CAN. 

a e he i. ernest | }—~BLOAN 
Diriek } ACTURING Co. 
est): 64 D. aA Rk. 3838; 600.L. R 

35.—CAN. 


o (p. 109) 1. Setzure under 

g 2 obtuined.|—Re Mus- 

TARD, [1 or) L. ; tay - 

oe tt ; afd, 24°0. W. N,. 618. 

ak. Agatnst. pal—<Agent grani- 
ing wiih authority. ALLEN ©. 


was not the ts true owner ’’ of the furniture 
at the time of the execution of the bill of 
sale :—-Held: until the deed of gift was set 
aside the donee thereunder was the “true. 
owner ’”’ of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale.—Harrops, Lrp. v. STANTON, 
[1923] 1 K. B. 516; 92 L. J. K. B. 403; 128 
L. T. 685; [1923] B. & C. R. 70, D.C. 


Re 118. Add. Annotation :—Refd. Wilkins -v. New 


RFOLK Co- a hag i ~DatRY Oo., 
ss (1923) N. Z L. BR. 715.—N.Z. 


PART VI. SECT. 38, ha fgeeitck 1.—A. 
h (p. rbsequently 
taken by barg ainee. rasa bill of tale 
void under the statute cannot be made 
valid by any save ued Ee‘ aeteeape 
taken by the perenw IPPAN 0 
McCaw, gay rn "R. 601; 

R. 65; 34 Mien L. i, 64.— 
awe 


163 ar ——e  -— YOUNG 0 
Maawe, tig a41 3 D. i ‘TA R. 426: 2 
Gann’ 


6; 20 Alta. L. R. 4381— 


PART VI. SECT. 3, SUB-SECT.:1.~B. 

- files ee S cmeselaa'® 62 sauuired be 

Bills Sale Ordinance, C. O0., 188 

‘) a s. 9, muart ALnEST eta 
BER. vw. F A 

[1921] 3 W. w. R. 819.—OCAN. 7 


PART ihe SECT. 3, Hae a 
ak nie ABBONIO 
7 RLF 2 L. ~ 

083: &4 0. Ll. R. 75 an. ” 


Vol, VIL—Bilis of Sale. Cases 


Beh aa Reid, Edwasds v, Motor Union Insce., [1922] 2 
. K. B, 240; Russian Commercial & Industrial 
719. Add. & sup amas, Bank = Comptoke d'Hecompte de Mulhouse, 
upp ; 93) 2 miernationaie de mmerce d 
BAD, ¥ Soc., {1022} 2 Ch. Petrograd v. Goukassow (1924), 40 T. I. R. 

122, Add. Annotations : ot 
: —_ Re A Bank- 723a. Owner—Statutory declaration that goods 
ruptcy Notice, (1924) 2 ‘Ong 18; Huddersfield belonged to tor.) — Wrern . 
Tos Worse reteds v. Toad (1925), 42T. L. B. 52. gag No. foBa, ae m i Rae 


Part VIl.—Rights and Liabilities of Parties 


197. Add. Annotation : :—Mentd. Re Mellor, Alvarez | by a transfer of the £450 tian owin: 
g on the 
v. Dodgson, [1922] 1 Ch. 312. bill of sale & the securities for the same. 
809. Add. Annotation :—Refd. Re Wait, [1927] Subsequently, in Nov., 1921, a degd was 
1 Ch. 606. eee hers rhe I parties to the pee sale & 
830a. ——— -——.]—_In June, 19 claimant, by which, in pursuance of the agree- 
which was Tay ectareds” ig age ta ment & in consideration of £450 then paid to 
secure £400 with interest at 24 per cent. per the grantee of the bill of sale by claimant, 
annum. An agreement was afterwards made the grantee assigned to claimant the principal 
by which the present claimant agreed with & interest secured by the bill of sale & all 
the grantor of the bill of sale to pay to the securities therefor, & the grantee also at the 
grantee £450 then owing thereon & to lend request of the grantor assigned to claimant 
to the grantor a further sum of £550 upon the goods comprised in the bill of sale free 
having the payment of these sums, making from all equity of redemption under the bill 
together £1 b00 with interest thereon, secured of sale, but subject to a proviso for redemp- 


PART VI. SECT. 6, SUB-SECT. 2. 


740 i. Second bill to cure invalidity— 
Sécond bill valid. ee ods have 
been sold bond fide & ill of sale 
given which ts invalid peau it was 
not duly registered, & the seller gives 
the buveE a new bill of sale, even after 
the period for registration dating from 
the execution of the first, which is 
registered before the seller's creditors 
are ip a position to proceed against the 
eons: it will entitle the buyer to hold 

hem as against the creditors.—Fist 
NATIONAL BANK OF eta hoa v. 
MANN & Conway, [1925] 3 L. R. 
648 5 (eas) 12 W. W. R. B55 19 


ie. eveg.. (1925) 1 
Ra i. SBo GAN er 121026) 


sol VII. SECT. 1, SUB-SECT. 2. 


TULLY . ANDREWS 
(sai), 59 D. D.. . R. 687.-——CAN. 


ore agi SECT. 1, SUB-SECT. 8. 
——— -——.}—DORMAN vv, 
Grappa (1914), a7 W Ww. Ee R. 599; 6 
W. R. 5513 17 D. 7 


~ R. 121; 
coe L. R Tt. 229.—CAN. 
PART VIL. SEOT. 2, SUB-SEOT. 2.—B, 
d i. ———~ Proceedings to cancel prin: 


cipal security.}-—~ Where it was the 
intention that a breach of agreement 
urchase land should aive a tis a tant of 
distress under a collateral chattel intge. : 
—Held; the right to seize idee the 
mtgo. babe not ones are ney ot 
roceed ray to cancel t 
OK v. ORR et i oL L. Re 280; 
1W. W. R. 1027 —CAN. 


PART VIL SECT: 2, ideale 8. 

i. V. 

T. 8. Pati TTILLO 0 00, tio § B 3 D L. R. 
= GAR 


18; 6b §. R. 357 
al. Necessity to biain leave of court 
Jurisdiction of nour og apphoasoy | ‘J 
aH ie 2 


JUDICIAL SEIZUREA Kor, 

W, W. R. 974; 67 D. L. 

AN 

PART VII. sa A be 4 


Kuen (887), 7), Man. L. R. 7 wit: CAN. 
802 iv. ——.}-—Where a trader 





gives a chattel mtge. upon his atock-in- 
ade & it is spews ig hy the express 
terms of the r by necessary 
implication, thet “he futention of the 
perice is that the mtgor. shall remain 

posscasion of the stock-in-trade 

mortgaged, & carry on businese there- 
with in the ordinary course of trade, 
a@ purchaser from him of any of the 
mortgaged goods, bond fide, in the 
ordinary course of business, ‘wit! obtain 
title to such goods freed from the 
mtge.; but if the mtge. on its true 
construction dves not contemplate 
that the mtgor. is to be at liberty to 
dixpose of the mortgaged goods in the 
ordinary course of his trade, by pur- 
chaser of such mort goods will 
hold the same subject the ie Se 
SASKATCHEWAN CO-OPERATIVE ELEF- 
VATOR Co., Lrp. ©. CANADIAN PAaciFio 
Ry. Oo., (1924) 3 D. L. R. 525; 
W. W. BR. 910.—CAN. 

ri. Prior mortgage.}---The pur- 
chaser from a mtgor. in good faith 
of movables mortgaged without 
possession takes them free from the 
mtgee.’s Hen. ey KLORASANCE 
v AHMED ESMAIL AMAL (1927), 
I. L. R. 8 Ran. 633.—IND ° 


807 iia. —— -l—A 8 peone 
chattel mtge. made in good faith, & 
for valuable _ coneiter evox takes 
priority over a prior sanled ee 
mtge., even if the second migee. 
actual notice of the prior mtgo.— 
Rorr v. KRECKER (1892), 8 Man. R. 
230.—CAN. 











810 ia. bill of sre }~D. 
executed a bill of py » duly re tered 
assigning to wn (inter metal all 
atter-aouaired chattels. D. subse- 
quently exocuted in favour of. “deft. 
another bill of sale over certain farm 
implements acquired since the first 
bill of sale. pon the sale of these 
implements the Crown claimed the 


proce on ¢. 
hefr acquisition the 
to the security a = e Crown. Deft. 
wan aware that wn held a 
chattel security, ce believed it com- 


tised other chattels than those con- 
fained in bin seouri ee iu 
tle acquired by the 
i nrerrt? only, & feinoe ‘gett, 80 


& gpod. pia at law for value & cna 
tice of the special provision in th 
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Crown’s security, the legal title pre- 
vailed over the equitable title: & 
deft.’s knowledge of the existence of 
the former bill of sale did not amount 
to coustructive notice of ita contents.— 
K. v. CANTERBURY FARMERS CoO- 
OPERATIVE ASSOCN Lrp., [1924] 
NZ LR. 813. NZ 


agents VII. SECT. 2, SUB-SECT. 4.—B. 
Title of chattel mortgagees 
not derived from ‘“* Pater within 
Distress Act, R. S. A., 1922 (c. 97), 
- 5—Mortgagees rotted from dis- 

tress. |—CRYS EN (Alta.), 
[1927]3 D. L. R aria 11927] 2W.W.R. 


814 ii. After removal of goods by 
grantor.jJ—Deft. leased a house to P., 
who gave a bi}] of sale of goods to pitf. 
& received from a jJease of the 
goods for two years. Before a quartcr’s 
rent came due, P. moved the goods off 
the premises; deft. followed them & 
distrained for the rent; pitf. gave 
notice that he was owner of the goods 
& forbade the sale, but deft., believing 
ene bill of sale to be fraudulent sold 

goods under the distress; :—Held 
Ep ages rd beta PR ya p. MILLIGAN 








PART VII. SECT. 3. 
af. -}—-In order for an 
aautanibe of a chatte! mtge. to recover 
the debt secured thereby in an action 
by him alone against mtgor., his 
assignment must be absolute & in 
wri & notice. thereof in writing 
must have been given to aah a 
BELLEMARE v. GAMACHB, [1921] 2 
W. W. R. 664.—CAN. 

bi, ———.}--The ee of a Dillof . 
sale & lien notes, which aro in effect a 
chattel m » can stand in no better 
peakera the original holder 
papier & must hold the same subject 
equities, & he pe able in 

rl etie or any unwarran sale 
him of the chattels covered by the uh 
of sale & lien notes.—ScotT v. Moosn 








Jaw MOTO ae & J. ae LTp., 
[1924] 4 a - 279; . Ww. 
1234,—CAN 


b ii, ——.}—TRADERS TRUST Co. 
CRAWFORD j19%6 1 D. Dn Hedi 1167 ; 68 - 
0. L. R. ete 


Cases 880a—846. Enauiso AND Emer: Digest SUPPLEMENT. 


tion in the deed, & the grantor covenanted 499; 128 L. T..829; [1928] B. & O. R. 31, 
> ha warren a adiaeg oer os : specified D. 

ate the £1, with interest a per cent. se ST : 
per annum. The latter deed was not regis- 554 Ade ancolation 7 onsd. Marshot & Snel 


tered as a bill of sale under the Bills of Sale F 
Acts :—-Held : the deed was not a ‘transfer 834. Add. Annotation :-—Mentd. French v. Gething 


op eanenmen : of a pares bill . = (1921), 91 L. J. K. B, 276. 
within ct, s. 10, but was a new bifl o Sore 
le which itself required to be registered &, 836. om ice ae Waller v. Thomas, 


therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 846. Add. Annoialions :-—Refd. Performing Right 


thereof.—-MARSHALL & SNELGROVE, LTD. v. Soc. v. London Theatre of Varieties, [1924] 
Gower, [19238] 1 K. B. 856; 92:-L. J. K. B. A. C. 1 He Wait, [1927] 1 Ch. 606, 


PART VII. SECT. 4. 
Chattels taken by mortgagee. }-——-TINANT ¥. SIMON (1922), 67 D. L. R. 773.—CAN. 


Vol. VII.—Cases 118a— 691. 


BONDS. 
Part IIl.—Validity. 








119a. Warden of fleet-—Pleading.|—-HuGGins several years, the actual payment of the 
v. BAMBRIDGE (1740), Willes, 241; 125 HB. R. consideration will be presumed, though there 
1152. be no receipt indorsed, & though the sub- 
155a. .|—If a bond to secure an annuity scribing witness have no recollection of the 
contain a recita] of the payment of the con- subject.—Hastam_v. Dice@ies (1824), 1 
sideration, & the annuity has been paid for C. & P. 308; 171 H. R. 1247, N. P. 
Part Vi—Operation and Incidents. 
317. Add. neler tear -—Apld. Lawrence v. 18, 355. Add. Annotation :—Mentd. Putsman v. Tay- 
(1927] 2 K. B. 111. lor, [1927] 1 K. B. 637. 
Part Vil.—Performance or Breach of Condition. 
413. Add. Citation :—sub nom. Moorwoop v. 8; Ben. & D. 85; 73 E. R. 987,” read 
Dickens, 3 Bulst. 148. a Brown’ s OASE (1500), cited Benl. 8; Ben. 


oe ait & &D.385; 73 Bb. R.9 
456. Drovow, | Bell’ Rew 290.” FOREWOOD v. 547. Add. Annotation sai A Cantiere Navale 
; i ° ° Triestina v. Russian Soviet Naptha Export 
536. Citations :—For ‘‘ BROWN’s CaSE (1550), Benl. Agency, [1925] 2 K. B. 172. 


Part Vill—Amount Recoverable on Breach of Condition. 


569. Add. Annotation :—Refd. Campbell v. Pollak, 577. Add. Annotation :—Mentd. Re Eyre-Williams, 
[1927] A. CO. 732. Williams v. Williams, [1923] 2 Ch. 583. 


Part IX.—Assignment. 


680. Add. Annotation :—Apld. Re City Life Assce., 691. Add. Annotation :—Refd. Republica de Guate- 


[1926] Ch. 191. mala v. Nunez, [1927] 1 K. B. 669. 
ssvion tif enon a BUD ERO ae PART VII. SECT. 1, SUB-SECT. 1. = HAM v. Ramsay (1872), 32 U. C it, 
pias ae 4966 il. ii. —— srggeds taal obligors, |—Held: ° 

sa. Penalty bond—Omission of penal ™ ~ LORTUNE U. COOKBURN PART VIII. SECT. 3. 
ewm in obligatory clause.|—Held : this (1863), 22 U. 0. R 350.—OAN. qi. —— Conveyance of land—Failure 
unoertal Se aoe i psa the woes to ‘obtoin title. fined to. ithe. cement 
unce D nefiectual.—~GREAT EST were not connne e purcnpase- 

LIFE ASSURANCE Co. v. CAMPBELL P ee) VIL SECT. 2, SUB-SECT. 5. money paid interest Pp er Vv. 
Cifon. .), [1927] 3 W. W. R. 645.— Selection of land during SIMONTON (1888), 16 U. O. "220. 

lifetime “of ¢ obligor & obligee.|—BURN- AN. 
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Cases 700—958. 


Eneuisu anpD Emprre Digest SuppLEeMENt. 


Part X.—Discharge. 


‘Add. Annotation ee. Enes Gane (1627), 
Litt. 58. 
124 


701a. S. P. nee Casw .(1627), Litt. 58; 
Annotation :—Refd. Allen v. Royal 
of Canada (1925), 41 T. L. R. 625. 


7149. Add. Annotation :—Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


712. Add. 
Bank 


796a, Payment by one—Whether co-obligor 
released.]—Assignment of bond to co-obligor, 
who pays it, is of no use.-WOFFINGTON v. 
SPARKS (1754), 2 Ves. Sen. 669; 28 H.R. 368. 


Add. Annotation :—Mentd. The Koursk, 
[1924] P. 140. 


814, Add. Annotation :—Mentd. Re Kyre- Williams, 
Williams v. Williams, [1923] 2 Ch. 533. 


803. 


Part XIl.—Actions on Bonds. 


828. Add. Annotation : ‘—Consd. Way v. Bishop, 
[1928] Ch. 647, 

947a, —— ——.]—CANNEL v. BUCKLE (1724), 2 
P. Wms. 24: ; 2 Eq. Cas. Abr. 23; 24 HB. R 


716, L. OC. 
er Ey f Harvey v. Ashley 
rury (1761), 2 Eden, 39: 
area), 2 nie 239; Durnford v. Lane (1781) 
106; Caruthers v. Caruthers (1794), 4 Bro. C. o 500 : Weld 
v. Moore, Field v. Brown (1855), 7 De G. M. & G. 691. 


1748), 3 Atk. 607; 
right v P cedogan 


PART XII. SECT. 2. 


860 ili. —— Bond in penal sum.}— amend in order 


Held: the proper time for applying to 
to raise the phe 


9502. — -j]—WATKYNS v. Warkyns (1740), 2 
Atk. 963 96 E. R. 460. 
Annotations :—Reld. Sleech v. Thorington (1754), 2 Vesa. 
Sen. 560. Mentd. Becket v. Becket (1760), 1 Dick. 


340; tip: ie ®. Morley, Morley v. St. Alban 2802): 11 
Ves. 12 uncan v. Duncan (1815), 19 Ves. 394 


958. Add. reseed :—Refd. Davey v. Robinson, 
[1923] 1 K. B. 563. 


Tora the aJleged loss of the bond.— 
Taree ZAFAR v. ZAHUR HUSAIN 





defence was at the trial, & not on (1926), I. L. R. 49 All. 78.—IND. 
Summary ju ent Sannot be ob- ee ’ 
tained in Edeypdordeh on a bond in a apne WESTERN DOMINION INVEST- PAR Bgl SECT. 8 
penal sum antee the payment D L. aT ee tos aan [1925] 4 7 I ECT. &. 
of a ele er sum.— 2 — Do- : os es a At inmance Bel pete ae 
MINION TMENT CoO. v. MCMILLAN, n- 
[1925] 1 W. W. R. 566.—CAN, PART XII. SECT. 6. sufficient to tan a Ne Held : 
* . rr donc sor id Biete ey veyinen ; er aps noe pd ll strain pr a 
en e plea of ceedings on the judgment o ne 
PART XII. SECT. 8, SUB-SECT. 8. payment will not amount on an the obligee of the second Bend — 
Extension of time for pa in mission of the bond, & will not NEWENHAM v. MOUNTCASHEL ond 
consideration of higher rate of interest.}—- relieve pltf. from the necessity of 19 Gr. 530,—-CAN. 


10. 


20. 


39. 


181. 


188. 
1389. 


145. 


146. 
148. 


154a. Spiked fron fence—On bank.|——Held : 


155. 


157. 
158.. 
159. 


PART I. SECT. 1, SUB-SECT. 2.—A. 
ING, e, (toa) 8 DL hk. 878 “OAN. 


-v. G. W. Ry. (1926), 185 


Vol. VIL-—Cases 8—171a, 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Part 1—Boundaries. 


' Add. Citation :—109 L. T. 820. 


Add. Annotations :—Generally, Refd. Re Boun- 
dary between Canada & Newfoundland in 
Labrador Peninsula (1927), 187 L. T. 187. 
Mentd. British Controlled Oilfields v. Stagg 
(1922), 127 L. T. 209. 

Add. Annotation :~-Mentd. R. v. Electricity 
Comrs., Ez p: London Electricity Joint 
Committee, [1924] 1 K. B. 171. 

Add. Annotations :—-Refd. Re Boundary be- 
tween Oanada & Newfoundland in Labrador 


67. 


94. 


Peninsula (1927), 187 L. T. 187. Mentd. 
British Controlled Oilfields v. Stagg (1922), 
127 L. T. 209. 


Add. Annojtation :—Moentd. Brighton & Hove 
General Gas Co. v. Hove nego (1923), 
93 L. J. Ch. 197. 


Add. Annotations :—Consd. Bri,. ton & Hove 
General Gas Co. v. Hove alows, {1924] 
1 Ch. 372. Mentd. Barwick v. 8. E. & C. Ry., 
[1921] 1 K. B. 187. 


Part Il.——Fences. 


Add. Annotations :—Mentd. Michael v. Phil- 
lips (1923), 130 L. . 142; Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

Add. Annotation :—Consd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 

Add. Rida itlag :—Mentd. Bromley v. Mer 
cer, [1922] 2 K. B. 126; Fairman v. Per- 
petual Investment Bldg. Soc., [1923] A. C. 74 


Add. Annotations :—As to (1) Apld. Noble v. 
Harrison, [1926] 2 K. B. 332; St. e’s 
Well Brewery Co. v. Roberts (1928), 92 J.P. 
180. Refd. Ilford U. C. v. Beal, (1925]1K. B. 
671. Generally, Mentd. Edwards v. Birming- 
ham Navigations, [1924] 1 K. B. 341; Smith 
L. T. 112. 

Add. Annotation :—Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. C. 44. 

Add. Annotation :-—Dtstd. Sack v. 


Jones, 
[1925] Ch. 235. 


not 
a nuisance.—GIBSON v. PLUMSTEAD BURIAL 
BOARD (1897), 13 T. L. R. 273, C. A. 

Add. Annuvtations :-—Consd. Bromley v. Mer- 
cer, (1922]2 K. B. 126. Refd. Glasgow Corpn. 
v. Taylor, [1922] 1 A.C. 44. Mentd. pap 
ue Saene Nay eotione, {1924] 1 K. 
Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


ERS v, WHIT- 





168. 


168. 


169. 
171. 


1714. 


8 Ww. W. R. 102; 68 D. L. R. 198.— 
CAN. 


a Annotations :—Consd. Hardy v. C. L. 
Ry. (1920), 124 L. T. 1863; Glasgow Corpn. 
wv. Taylor, [1922]1 A. C. 443; Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Mersey Docks & Harbour Board v. Procter, 
1923]A.C. 253. Mentd. Fairman v. Pabelea re 
nvestment Bldg. Soc., [1923] A. C. 74; 
Sutcliffe v. Clients Investments Co. »» [192 4} 
2K. B. 746; Harnett v. Fisher (1926), 185 
L. T. 724; "De Freville v. Dill (1927), 96 

L. J. K. B. 1056. 

Add. Annotations :—Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutclitfe v. Clients Investment Co., [1924] 2 
K. B. 746. Mentd. Fairman v. Perpetual 
Investment Bldg. Soc., [1923] A. C. 74. 

Add. Annotation :—Refd. Hiford U. C. v. Beal, 
{1925] 1 K. B. 671. 

Add. Annotations :—Folid. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton & Hove Gas Co. v. Hove Bungalows 
(1923), 88 J. P. 61. 


-|— Pitis. were incorporated, 
under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1792 
(82 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this pu - In 1818 the new wall was 
built, & £150 a as compensation to the 
owner of the land taken. nder the Act of 
1888 the property & rights of the former 








o CURRY (1823-1900), 3 Ont. Dig. 
5323.—CAN. 





r (p. 267) il. —— J — r(p. 267) v. —— Point of com- 
B fp — ——.}-K os GSTON : ae evideno of the existence | & Caih at fe her Ped SaBOURIN 
core — location at one time o guanbeante » 
CAN. ND (1090), “ Ne =: Re * according to the rules goveruing sur- ao (p. 269) i. ——— Survey 


2 rane Civa 70 D. L. R. 887 Seay 


b (p. 2 AG. 
FOR a Ni v. Boors x ats 53 
0. L. R. 3874 ~—~OAN. 


PART L SECT. 1; SUB-SECT. 3. 
r(p. 367) 1. —— ——_ W. 


964) ii. 9. P. KANREN v. MRL- the bounda dary line 
Are gine alate . WwW. 


W. L. R. 633.—GAN 


mound 
y. Kevan T1083] ¥ (pe 967) 


veys, was 6 UL alin lias of establishing 
R. 10265 ; 87 D. L. R 

: 16 Sask L. R. 529.—CAN. 
Yr (p. dv By tre ——— ——— Where 


ROSIERS (1908), fer ae 
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BARRY vw. 


usive.J—R. v. CROSBY 4809), ar 


©. -R. 591.—-CAN. 


PART Ii. SECT. 2, SUB-SECT. 1.—A. 
sd. Park. adjoining railway-—No 
obligation on as corporation to 


. COPELAND, 


_ 


construct fence. }— RICHARDBON v. CANA- 
» KR, 126; m0 IAN NATtONAL Ry. be {1927} 2 
L. R. 801% “32 Ga, . Cas. 411; 

.}-ARtiay 60 0. L. R. 266.—OAN 


Cases 17la—832. ENGLISH AND Empire Dicest SupPLEMENT. 


comrs. were vested in pltfs. who had power their statutory title under the Acts of 1792 
under that Act to hold lands. Pitfs. claimed & 1883 to the whole of the land taken & set 
to be owners in possession of the foreshore out pursuant to s. 13 of the first Act, & had 
between the new & the old wall. Deft. exercised specific acts of ownership over the 
claimed under a conveyance of Apr. 1919 foreshore ; the possession of pltfs. & of deft. 
to be the freeholder in possession of a strip being at most doubtful or equivocal the law 
of land comprising part of this foreshore, & attached possession to the title;  deft., 
to be entitled as of tight to excavate & remove therefore, was a ah) nel & must be re- 
shells & other drift even although, as pltis. strained from excavating or removing stones, 
alleged, it deprived the new wall of protection shingle, shell or soil from the particular strip 
& support, & exposed it to injury by the of foreshore & from otherwise trespassing 
action of wind & water. The greater risk on same.—CANVEY IsLAND CoMRS. v. PREEDY, 
to the wall in consequence of deft.’s action [1922) 1 Ch. 179; 91 L. J. Ch. 203; 126 L. T. 
was established by the evidence. In an 445; 86 J.P. 21; 66 Sol. Jo. 182; 20 L. G. R. 
action by pen ie to restrain deft. from so 125. 
removing the drift, & from trespassing on 203. After this case add, ‘‘ Power of commis 
their land :—-Held: (1) assuming the strip sioners to direct repair of fences, see COMMONS, 
me sili Me he deft.’s freehold, Psa were No. 939a.”° 
still entitle an injunction restraining 204. Add. Annotation :—Refd. Merse 

: ‘ y Docks & 
him from so removing drift from the strip Harbour Board v. Procter, [1923] A. C. 263. 


as to expose their wall & works & the lands i 
protected thereby to greater risk of inunda- 205. Add. Annotation :—Distd. Sack v. Jones, 


tions of the sea; (2) pltfis. had established [1925] Ch. 285. 


Part IIl.—Party-Walls. 


240. Add. Annotations :—As to (2) Refd. Sack v. the party-wall over, & thereby damagin. aging 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] pitf.’s house :—Held: pltf.’s allegations ha 
B. 578. not been substantiated by the evidence. 


249. Add. Annotations :—Refd. Sack v. Jones, Semble;: even if they had been substantiated 
pitf. would have had no cause of action.— 


[1925] Ch. 235; St. Anne’s Well Brewery Co. 

v. Roberts (1928), 92 J. P. 95. Sack v. Jonzs, [1925] Ch. 235; 94 L. J. Ch. 
250. Add. Annotation:—Apld. Sack v. Jones, 229; 133 L. T. 129. 

[1925] Ch. 235. 257. Add. Annotation :—Refd. Ilford U. ©. v. 
251. Add. Annotations :—Apld. Sack v. Jones, Beal, [1925] 1 K. B. 671. 

[1925] Ch. 235; Simpson v. Weber (1925), 271a. No agreement for lease.]|—TAYLoR v. 

133 L. T. 46. Mentd. Hansford v. Jago, REED (1815), 6 Taunt. 249; 128 E. R. 1030. 

[1921] 1 Ch. 322. Annotation :—Relfd. Collins v. Wilson (1828), 1 Moo. & IP. 


251a. Right of support—By adjoining house. |— 
Pitt & deft. sant the, etic & aijoiiag 309. Add. Annotation :—Refd. Brooke v. Bool, 
with 


houses, separated by a party-wall, & [1928] 2 K. B. 578. 

implied mutual rights of support. Pltf. 310. Add. Annotations :—As to (2) Refd. Sack v. 
alleged that owing to lack of repair & under- Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
pinning deft.’s house was subsiding, dragging 2K. B. 578. 





Part 1V.—Evidence of Boundaries. 


318. Add. Annotation :—Mentd. Falcon v. Famous 1 K. B. 456. Mentd. Duff Development Co. 
Players Film Co. (1925), 42 T. L. ht. 91. v. Kelantan Government, [1924] A. O. ‘797; 


829. Add. Annotation :—Mentd. Belton v. Bass, The Fagernes, [1927] P. 311. 


Ratcliffe & Gretton, [1922] 2 Ch. 449. 882. Add. Annotation :—Refd. British Thomson- 
323. Add. Annotations :—Refd. Aksionairnoye Houston Co. v. British Insulated & Helsby 
Obschestvo A. M. Luther v. Sagor, [1921] Oables, [1924] 2 Ch. 160. 
PART II. SECT. 2, SUB-SECT. 4. adjoining owner.)-——- Held: deft. was 
gn. Forest rcserve.jJ—It is no de- &nswera eee vin the was the direct -PART IV. SECT. 1. 
fence to ap action for recovery of a result of n ee in the original con- h i. —— Surveyors giving conflicti 
penalty from the owner of stock grazing struction of t MCQUILLAN 0. eyidence— Duty of court to accept evi 
on a forest 1eserve withont a permit, HYAN AY 64 D. "L. Re 482 50 dence of surveyor making first exumina- 
that the reserve was not enclosed by 0. L. 7.—O tion. }—SHUPE v. LANGENBURG RURAL 
mee Pe panei Myeoes Ge hae MUNIcIraLiry, [1 620] 3 W. W. R. 706. 
ence pance.~- MINIS Ne 
TERIOR FOR CANADA tv. NELSON, [1920] eo of abe ae ey gs Se 
1 W. W. RB. 189.—CAN. Y.}— JEFFREY ( ) 
a Sons une. ae CorPpELAND FLOUR io Subsequent conveyances — Acts 


PART ar SECT, 1, SUB-SECT. 3.— Lis, Fini v. COPELAND FLOUR —MatTTHEWws v. GOODE 
. (b). bers (1993) 4 DL Re 1140; 38 Lod; 3), 66 N bo R. 643.—CAN. 


ei pete er ee O. L. BR, 617.—CAN, 
272 


839, Add. Annotation :—Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

348. Add. Annotation :—As to (8) Consd. Stoney 
v, Eastbourne R. ©. & Devonshire (1926), 95 
L. J. Ch. 312. 


855. Add. Annotation :—Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


359. Add. Annotation :+-Apld. Stoney v. East- 


Vol. VII.—Boundaries. Cases 339—417. 
bourne R. C. & Devonshire (1928), 95 I. J. Ch. 


402. Add. Annotation :—Consd. Stoney v. East- 
epee R. 0. & Devonshire (1926), 185 L. T. 


416. Add. Annotation :—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


417. Add. Annotation :-—Mentd. ie v. Mc- 
Creagh (1923), 02 L. J. Ch. 426. 
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Cases 18—-87. 


Anp Empire Digest SupPLeMent. 


BUILDING CONTRACTS, -ENGINEERS AND ARCHITECTS. 
Part Il—The Contract. 


18. 
20. 


21. 


34. 


38. 
89. 


47. 
49. 


51. 


56. 
59. 
65a. 


76. 
83. 


Add. Annotation :—Refd. Boot (London) v. 
Uttoxeter U. D. O. (1924), 88 J. P, 118. 


Add. Annotations:—Consd. Re Meyrick’s 


Settimt., igh ives v. pat es {1921} 1 Ch. 
311. Refd. Oohen v. ar, [1926] 1 K. B. 


536. 


Add. Annotation :—Refd. United States ar a 
ping Board v. Durrell, [1928] 2 


Add. Annotation :—Refd. Kelantan Govern- 

ee v. Duff Development Co., [1923] A. O 
95. 

Add. Annotation :—Refd. Bean v. Flaxton 
R. D. C. (1928), 189 L. T. 320. 

Add. Annotations :—Distd. A.-G. v. Denby, 
[1925] Ch. 596. Apld. Bean v. Flaxton 

R. D. C. (1928), 139 L. T. 320. 

Add. Annotation :—Refd. British & Foreign 

Marine Insce. v. Gaunt, [1921] 2 A. O. 41. 

Add. Annotation :—Mentd. British & Bening- 

oe Oe Western Cachar Tea Co., [1923] 

A. C. 48. 


Add. Annotation :—Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. 


Add, Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 
Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2K. B. 739. 
-|—By a contract in writing dated 
Feb. 21, 1912, defts. agreed to build a steamer 
for, & deliver her to, pltf. on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause :—‘' If the steamer is not 
delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 





rar Tae & not by way of penalty, the ha 
of £10 sterling for each day of delay & 
deduction of the price stipulated in this 
contract, one excepted only the cause of 
force majeure &/or strikes of worknien of the 

uilding yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.” As a 
result of the universal coal strike of 1912 the 
works from which defts. obtained their 
materials for other fa they were building 
ot behindhand ; the ship in turn to be built 

efore pltf.’s occupied the berth that was 
intended to be occupied by hath 8 much longer 
than otherwise she should have done, & con- 
sequently pltf.’s steamer was late in being 
Jaid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages :—Held: (1) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
caused; (2) delay due to breakdown of 
machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure.-—-MATSOUKIS v. PRIESTMAN & Co., 
[1915] 1 K. B. 681; 84 I. J. K. B. 967; 
113 L. T. 48; 13 Asp. M. L. C. 68; 20 Com. 
Cas. 252. 


Annolation :~Refd. Lebcaupin v. Crispin, [1920] 2 K. B. 
70. Add. Annotations :——Consd. Alexander v. Web- 


ber, [1922] 1 K. B. 642. Refd. Re A Debtor, 
[1927] 2 Ch. 867. 


Part Il!.—Certificates. 


Add. Annotation :-—Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue 8.8. Co., [1926] A. CO. 497. 


87. Add. Annotation.:—Mentd. Putsman v. Tay- 
lor, [1927] 1 K. B. 637. 


PART II. SECT. 1. 
li. —— —— Forfeiture o pe endan } 
Bae & HOoRIE v. COUVER 
ScHOoOL TRUSTEES AUB. C.), 
Boers Db. L. R. 698.—CAN. 


PART Ii. SECT. 2, SUB-SECT. 1. 

sa. Repugnant provisions.|-- A pro- 
vision for payment on the basis of 
rage plus a perceniee: if the actual cost 

is more or than the contract price 
is repugnant where the oon nous has 
made an absolute covenant to do the 
work & sonnise the material for a 
definite sum.—-GiT v. FoRBES Se 
62 S.C. RB. we 69 D. L. R. 155.—C 


PART II. SECT. 2, SUB-SECT. 3. 

sh. Contract to put old houses “in 
first class shape.’’}—Held: the phrase 
mus have reference to their capacity 
for taking on repairs, which could be 
only those which th thelr aged condition 
permitted.—Hovst AIR & SERVICE 
Co., LTD. v. MILLER (1921) 1) 64 Det L. R. 
118: 49 O. L. R. 205.—OCAN. -- 


PART II. SECT. 3, SUB-SECT. 2.—C. 
62 iii. ——, Where the 
architect ordered addi ional work, & 
at that time it was apparent that ‘the 
work originally contracted for could 
not be completed within« the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an intention to enforce a 
claim for damages for delay :—Held ;: 
_ Scoiiect should not be construed 
impose upon the contractor 
the “obligation of completing the work, 
including -additio within the time 
fixed. GRIER. v. GrorGas (1923), 54 
O. L. R. 680.—CAN. 


PART IIL canbe 1. 

78 xxvii. -}—Dix v. Sours 
AUSTRALIAN RarLwavs Coma! (1 923), 
34C. L. 11 A AUS. 

84 1, ——— Certifier imnro in- 
fluen ced. }-—Held : the eet ot. we 
erptertat certificate was not a 

ion receree to tho right of “ihe 
recover payment.-— 
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NORTHERN CONSTRUCTION Co. v. R., 
[1925] 2 D. L. R. 582.—CAN, 


sq. Alteration of contract in 
many details.J—Held: a final certificate 
was not a condition precedent to the 
bringing of an cue py the pecans 


balance v. 
re eataiaeama: (1925) 1 'D. L. R. “05. 





PART III. SECT. 8, SUB-SECT. 2.—A. 

102 iv. ———- ———.}—D’AMOURS v. 
TrRois-PristoLns, [1994] 4 D. L. R. 501. 
—— CAN. 


sonst Ill. SECT. 3, SUB-SECT. 2.—C. 


08 ii, ———.}—Held : a8 soon as a 
arene & was notified by either 
re architect’s eee cate was 


etermining, or as part 
or the nore aves eevee , the 
amount due 
PIGGOTT ¥. TOWNBEND” 1926), af 8. R. 
N. a W. 25; 3 


129. Add. Annotations :—Retd. Larrinaga v. Soc. 
des Phosphates de 
‘Medulla (1923), 92 L. J. K. B. 455. Mentd. 
Tsaacs v. McAllum, [1921] 8 K. B. 877. 


Franco-Americaine 


129a. 
Lerp., [1921] W. N. 245. 


Work abandoned j—SmMarr & 
Sons, Lrp. v. MIpDDLESHX REAL ESTATEs, 


Vol. VII.—Building Contracts. Cases 129-222. 


Part IV.—Price. 


182. Add. Annotation :—Refd. Colley v. Overseas 
Exporters, [1921] 8 K. B. 302. 

144. Annotation :—For ‘‘ [1910]”” read ‘“‘ 11919}.” 

145. Add. Annotation :—-Refd. Moriarty v. Regent's 


Garage Oo., [1921] 1 K. B. 423. 


147a. —— 
246. 


Part V.—Payment. 





J—Smaxt, & Sons; Lrn. v. ar 
DLESEX REAL Esrares, Lrp., [1921] W. 


171. Add. Annotation :—Consd. Re Mahmoud & Ispahani, [1921] 2 K. B. 716. 


Part VI—Alterations, Additions and Omissions. 


218. Add. Annotation :—Mentd. British & Foreign ; 215. Add. Annotation :—Refd. Wisbech R. C. v. 


Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 


Ward, [1927] 2 K. B. 556. 


Part Vil—Maintenance and Defect Clauses. 
222. Add. Annotation :—Consd. Murphy v. Hurly, [1922] 1 A. C. 369. 


PART IV. SECT. 1. 


sl 
Canstacoren Co. »v. SHAW, 11923] 
ms L. R. 893; 3 W. W. R. 301.—OAN. 
i—_—_— — -  OnONTS 
RADIATOR Heer ae ba Co. 
re) aime ea da Terr. L, R. 120. 








Phe sai aged on cost-~-How cal- 
culated.}—A contract entered into 
between pitfsa. & defts. for the con- 
struction of a vessel by pltfs. for defta. 
provided that defts. were to pay 

ltfs. an agreed sum for the use of 

elr plant, consisting of yard, sheds, 
machinery, etc., &, in addition ten per 
cent. above the cost of aU labour & 
material which entered into the 
construction of the vessel :—Held : 
the ten per cent. must be restricted 
to labour material supplied by 
pie & shoald ne be extended to 

Slade engines, tanks, & weer articles 
which were provided b - & with 
the sup lying of wh . elite: bad 

nothing 0.— BOEHNER v. BACKMAN 
(AB 22)e 65 N "8. R. 325.—OAN. 


PART IV. SECT. 2. 
135 1. Generai rule.j|-——FisHER v. Cox 
(1981), "54. N.S. RB. ob 57 Dd. L. R. 
7.—OAN. 


“1a Sa PRS NE Fon Br BROTHERS 
& Co. v. Cook ( KO (1926) 4D.L. R. 
747; A "Ti9ge} 3 W. ee 5.—-CAN., | 


TOSH » (Basis )» iioa7} 3 aD. on R. 115; 
er . Ww. Ww. R. aR in 


oem, J EVANS 
(saa +), 1927] 4D. L. RB. 1079; > aT] 
Ww. W. R. 507 ——OA N. 


h (p. 367) i. 
Spetrs, LTn. vv. 
8. C. 428.—SCOT. 


Fi he & OAMERON, ips ena 
dD. L. R. 855, 3 W. W. R. 1 


PETERSEN, (1924) 


sz. How calculated.}—~The amount to 
which a contractor is entitled on a 
uantum meruit is the value of the work 
rom the point of view of the value of 
the servicer rendered by him, not the 
benofit to the person for whom the 
work is done. Meaning of “ cost ”’ 
discussed.—J AMTESON NSTRUCTION 
» LTD. » LacomBzt & NORTH 
WESTERN Ry., [1926] 2 D. L. R. 633; 
[1926] 1 W. W. R. 628; 22 Alta. L. R. 
165.—CAN. 


PART V. 


g& (p. pan. a —— Ascertained by in- 
tention of p cig Bplay v. PARKB, 
peri 3 D. de in 1103.—CAN. 

mn, ~~ Aeld to make 
the a6 per: ob ta retained by the owner 


e valid security for completion of the 
work, the archive bs certifying 80 per 
cent. due bare: his estimate 


on the are rad that the value of 

the work _~ bore to the cost of 

the entire underta. —~HOPrGcood ¢. 

arte Ae (1921), 62 D. L. R. 4193; 62 
4.—OAN. 


h (p. 37) i.-—— 
prom 


Notes discounted uttth bank & interest 
patd.}— Sarre vr. McCurcHeoN, (1922) 
1 Ww. W. $06: 67 D. L. R. 654; 
31 Man. L. R. 413.—CAN. 


sb. Under cost plua percentage agree- 
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Owner giving 
iseory notes in defauit of cash— 


ment— Purt of muterial supptied by 
owner—Hight of na et to percentage 
on roat of such rial.J-——-SMITH 4. 
as aa (19221 “i 'W. W. R. 306; 
67 Can R. 554; 81 Man. L. R. 418. 


PART VII. 


ri. —— Defect due to unouttadbility 
of voubivel males of contrart-— Method of 
repiir.\—Hell: the obligation of the 
contractor was not affected by the 
alleged fact that the material waa not 
suitable to the climatio conditions. 
If a method of repair as satisfactory 
but less expensive than that called 
for by the contract conld be secured 
by the owner. he should ‘be bound to 

soos it.—BLOME v. Reaina (CITY), 
ee ee atte W. R. 311; 59 DL. RB. 
93: 18 Alta. L. R. 84.—CAN. 


sd. Liability of Has ald for defecta— 
Materials supplied contractor. 
eS 5) reed ee Kade {19 71 

$ D. 115; (1927] 2 W. W. R. 
838 AN 


222 1. Notice to remedy defects— 
Failure to comply wtth—Liahility of 
contractor.|—~—Where a contractor was 
notified of defecte by the owner & 
wrong’) insisted that they were trifling 
& could bs fixed up at slight expense, 
but the owner refused to accept repairs 
of that sort & employed a carpenter to 
do the necessary work :—Held: tho 
contractor had all the notice & o por- 
tunity to pe yl Pia oak gi which he 
could have claim even if the con- 
tract bad Fil dukes pr rovided for such 
notice.— MS esT EHS: IcINTOSH rae os 


We ay R. 538. e oaN. a cae 


Cases 280—282. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part VIIl—Breach of the Contract. 


230. Add. Annotation :-—Mentd. Britannia Hy- 
ee aa Co. v. Thornycroft (1926), 135 


230a. ——— Excess of cost of completion over con- 
tract price.|—By a contract in writin 
dated May 12, 1916, deft. agreed to buil 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inter 
alia) that deft. should begin the works im- 
pats after’ possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft. should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect 
should have power to give notice to deft. 
requiring him to proceed, & on failure of deft. 
to comply with such notice for thirty days 
pitf. should be entitled to enter upon & take 
possession of the works & site & employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 14, 1916, an order was made by the 
‘Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft. applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 


of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract :—Held: deft. could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the proper measure of 
damages was what it cost pitf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & payable to deft. by pltf., 
had deft. completed the house to the roofing- 
in at the time agreed by the terms of his 
contract.—MERTENS v. Homnb FREEHOLDS 
Co., [1921] 2 K. B. 526% 90 L. J. K. B. 707; 
125 L. T. 355, O. A. 


Add. Annotation :—Mentd. Admiralty Comrs. 
v. 8.8. Chekiang, [1926] A. ©. 637. 


.|—A bill will not lie to compel the 
performance of an agreement to build an 
house.—-ERRINGTON v. AYNESLY (1788), 2 
Bro. C. C. 841; 2 Dick. 682; 21 EB. R. 440. 

Annotation :—Mentd. Flint v. Brandon (1803), 8 Ves. 159. 

270. Add. Annotation :—Mentd. Abrahams v. 
Reiach, [1922] 1 K. B. 477. ; 


Non-compliance with building regula- 
tions.]|—Deft. agreed to erect a house accord- 
ing to a plan to be approved by pltfs., & 
according to the regulations of Metropolitan 
Building Acts. Plitfs. approved a plan, but 
it was objected to by the Board of Works :— 
Held: deft. must si Mager perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works.—Cusirr v. SmitH (1864), 11 
L. T, 298; 28 J.P. 820; 10Sur. N.S. 1123. 


Annotation :—Refd. Wolverhampton Corpn. v. Emmons, 
[1901] 1K. B. 515. 


238. 





265a. 


273a. 





Part IX—Excuses for Non-Performance. 


279. Add. Annotations :—Refd. Larrinaga v. Soc. 
Franco-Americaine des Phosphates de MedulJa 
(1923), 92 L. J. K. B. 455. Mentd. Isaacs 
v. McAllum, [1921] 3 K. B. 377. 

282. Add. Annotations :—As to (2) Refd. Mertens 

_ v. Home Freeholds Co., [1921] 2 K. B. 526; 


unseasoned timber in the constructon 


Dominion Coal Co. v. Maskinonge S.S. Co., 
[1922]2 K. B. 132; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 455 ; Cantiere Navale Triestina 
v. Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1025), 94 L. J. K. B. 579; 


poriod :—Held: the contractor was 


PART VIII. SECT. 1. 

k i. —— Diffcrent contractors for 
building & joiner work.J—A builder 
contracted to carry out the building & 
plastering work in connection with the 
erection of a house, & another con- 
tractor undertook to ca out the 
joiner work. The builder finished his 
work, & tho owner accepted possession 
of the house & paid two instalments 
of the account. terwards the out- 
side walls began to crack, & it was dis- 
covered that the walls were off the 
plumb. In an action by the builder 
for the balance of his account, the 
owner averred that the dofect in the 
walls was occasioned by the use of 
faulty materials in the construction 
of the concreto floors by the builder. 
The builder averred that the damage 
to the walls was caused by the use of 


of the roof by the other contractor. 
Neither of these averments was 
established at the proof, but elther of 
them have been the cause of 
the cracking of the walls :—Held: 
breach of contract had not been 
established against pursucr, & he was 
ontitled to decree for the balance of 
the contract price.—CARRUTHERS 1. 


PART VII. SECT. 2 SUB-SECT. 1. 
(p. 389) f, : 
Where no time had been set for the 
completion of a roof, which deft. 
agrecd to build on pltf.’s hotel, & at 
the expiration of a reasonable time the 
contractor left it unfinished, & the 
owner agreed to the contractor under- 
taking to complete it within a further 


276. 


not liable in damages where, wit 
that period, the unfinished condition 
of the roof resulted in its destruction 
by a storm & consequentual damage by 
rain to the hotel.—DUMONT v. LANDRY 
(Sask.), [1927] 3 D. L. R. 605; [1927] 
2 Ww. W. R. 869.—-CAN. 





eo (7. 389) i Right to general 
damages—~Not where e of 
loss b damage.|-—-EVANS 0. 


{1927] 4 Ds L. R. 


eyona 
DRAPER (Saak.), 
. 5 0 7 -—OAN. 


1079; [1927] 3 W. W. 


PART VIII. SECT. 3, SUB-SECT. 1. 


243 1. ~—— Deduction of value of in- 
completed work with fifty per cent. 
thereon —~ Penalty.)— MacDoNaLD  v. 
Norta Wrst Bisourr Co., [1924] 1 
D. L. R987 F 1 WwW. W. R. 795.~-CAN. 


Kursell v. A 
[1927] 1 K. B. Hyman 
Hughes v. ceed (1928), 189 L. T 416; 
Penelope, [1928] P. 180. 


eGho Hen & pee: 
The 
e 


Vol. VIL.— Building Contracts. Cases 282—345a. 


285a. ——— ——— Brought about by contractor's 
own act.|—-MERTENS v. HomE FREEHOLDS 
Co., No. 230a, ante. 


Part X.—Forfeiture. 


293. Add. Annotation :—Refd. United meet Ship: 
ping Board v. Durrell, [1923] 2 K. B. 7389. 


295. Add. Annotation :--Mentd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 48 T. L. R. 617. 


Part Xl.—Materials. 


312. Add. Anneotation :—As to (1) Apld. Re Blyth 
Shipbuilding & Dry Docks Co. Forster v. 
Beene ee Xe Dry Docks Co., [1926] 
Ch 


315. Add. Annotation :—Mentd. Behnke v. Bede 
Shipping Co., {1927} 1 K. B. 649. 

316. Add. Annotation :—Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
eee & Dry Docks Co., [1926] Ch: 

4, 


818. Add. Annotation :—Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Cy oianias & Dry Docks Co., [1926] Ch. 


319. Add. Annotation :—Distd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ee & Dry Docks Co., [1926] Ch. 


319a. J—A shipbuilding contract pro- 
vided for payment of the price of the vessel 

by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 

the progress of the ship’s construction. She 

was to be constructed under the inspection 

of the purchasers’ surveyor, to whose 








Part XIl. 


approval the quality of the material used & 
the workmanship were to be subject. Clause 6 
provided that from & after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
& receiver was appointed in an action com 
menced by debenture-holders of the ship- 
building co. for enforcing their security :— 
Held: certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vesscl & approved by the purchasers’ 
surveyor, had not been ‘ appropriated for 
her ’’ within the above clause so as to become 
the property of the purchasers.— Re BLYTH 
: SHIPBUILDING & Dry Docks Co., FORSTER 
v. BLYTH SHIPBUILDING & Dry Docks Co., 


[1926] Ch. 494; 95 L. J. Ch. 350; 134 
L. T. 643, C. A. 
Bede Shipping Co., (1927) 


Annotation: Thana Behnke »v. 
1K.B.6 


Assignment and Devolution of Rights and 


Liabilities. 


340. Add. Annotation :—Refd. oe 2 Hemsworth 
R. D. C. (1928), 44 T. L. R. 
341, Add. Annotations :—As to “as Consd. Re 
National Benefit Assce., [1924] 2 Ch. 839. 
As to (3) Apld. Re Oity Life Assce., [1926] Ch. 
191. As to (4) Consd. Re National Benefit 
- Assce., [1924] 2 Ch. 339. 

842. Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
|—Held: retention money, although 
not becoming payable until a later date than 
the assignment, constituted a debt or legal 
thing in action which could be assigned, - 





342a. 


PART Xi, SECT. 2, SUB-SECT, 1. 


possession for 
ai, -———.}—An unpaid builder as 


such hag no lien upon the building in 
him, unless under the contract for con- 


could be sued for in an action without joining 
the assignors as parties.—QG. EARLE, 
Lrp. v. Hemsworta Rurav Districr 
CounciL (1928), 44 'T. L. R. 758, C. A, 

844. Add. Annotations: — Refd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927),97 L. J. K. B. 72; Re Wait, [1927] 1 
Ch. 606; Earle v. Hemsworth R. D. C. (1928), 
44 T. L. R. 758. 

345. Add. Annotations :—Refd. Lawrence v. Hayes, 
{1927} 2 K. B. 111; Earle v. Hemsworth 
R. D. C. (1928), 44 T. L. R. 605. 

345a. Effect of—On contractor’s rights under 


struction.— CHEYLIAR FIRM 


e balance due tov. ae Rr L. R. 6 Ran. 87.— 
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Oases 345a—-425a. . ENGLISH AND EMpire Diarst 


386. 
887. 
388. 


388a 


. 


425. 


arbitration clause.]——-Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a-building contract, 
which contained an arbn. clause, & the proper 
notice of the assignment was served on the 
building owners: Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. :—Held: (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a ‘‘ legal ’’ or ‘“‘ other remedy ” 
for the debt within Law of Property Act, 
1925 (c. 20), s. 186 (1), & were not passed 


& transferred to the bank by the assign- 
ment; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the gs eine 
tion & enforcement of those terms, having 
regard te the whole legal position which the 
parties had created, including the relinquish~ 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 


-& he must make his award in favour of the 


building owners.—CoTraGh CLUB ESTATES 
v. WOODSIDE EstaTEs Co. (AMERSHAM). [1928] 
2K. B. 468; 97 L. J. K. B. 72; -189 L. 
3538; 44 T. L. R. 20; 33 Com. Cas. 97. 


Part XV.—Arbitration Clauses. 


Add. Annotation :—Refd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Add. Annotation :—Consd. Czarnikow v. Roth, 
Schniidt, [1922] 2 K. B. 478. 


Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 


» Clause restricting time for opening reference 
—‘* Until after completion of works ’’—Mean- 
ing of.]|—The form of building contract issued 
by the ee a Institute of British Architects 
provides, by condition 81 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any differ- 
ence shal) arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that “such reference . .. shall 
not be opened until after the completion of 
the works.’”” During the progress of certain 


395. Add. Arinotation :—Mentd. 


works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
poe. & the arbitrator made an award in 
is favour for the money due to him under 
the contract :—Held: the words “ until 
after the completion of the works’ in 
condition 32 meant until after completion 
of the whole of the works contracted for, 
& not merely until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce it eae a 
v. MARTIN, [1925] 1K. B. 745; 941. J. K. B. 

645; 133 L. T. 196, OC. A. 
Hirji Mulji vu. 


Oheong Yue 8.8. Co., [1926] A. O. 497. 


Part XVI—Architects and Engineers. 


Add. Annotations:—Folld. Boynton  v. 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D.C. v. Ward (1927), 91 J. P. 200. 


425a. 





Interim certificates.|—Pltfs., a 
local authority, made a _ contract with 
builders under which deft. was the architect. 





PART XIII. SECT. 2, SUB-SECT. 2. 


372 li. ——- .Mechanic’s lien action 
pending against sub-contractor—- ity 
for sales lar.}—Hope (HENRY) & Sons, 
Lin. v. SHEEHY (RICHARD) & SONS 
(1922), 52 oO. L. R. 237.—OAN. 


ei. - one, ] —— Contractors :— 
Held: entitled to damages for breach 
of contract by sub-contractors b 
réason of materials not being dolivered 
pasar sha bet a — cone: 
. wD EITY ICHARD ONS, 
(1923), 52 O. L. R. 237.—CAN. 5 


PART XV. SECT. 1. 


bf. .--A contract for the con- 
straction of a covered way from the 
mainiand to a lighthouse contained 
an arbn. clause, the first part of which 
referred al] disputes, whenever arising, 
as to the contract & its execution to 
the employers’ coeeres while the 
second part refe apy dispute or 
claim arising after, or consequent on, 








the completion of the contract to 
another engineer. A dispute having 
arisen as to the rate payable for the 
removal of certain rock, the contractors 
refused to continue the work, & the 
employers took the work out of their 
hands. An action having been brought 
by the contractors for payment of suns 
& rs to be due under the contract & 
for-damages :—Held : as the work was 
still in progress, the first part of the 
‘ use applied, it being im- 
material that the work had been taken 
out of the hands of the pursuers, & 
action sisted to allow the arbn. to 
| peoadey AWFORD v. NORTHERN 

IGHTHOUBES ComMRs., [1925] 8. O. 
(H. L.) 22.—8COT. . 


PART XV. SECT. 4. 


of, ———— ——.]—A buil contract 
contained a clause referring all disputes 
arising under the contract to the arbn. 
of the employers’ engineer, who in fact 
superintended & directed the work :—- 
Heid: as the contractors had agreed 
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to the appointment of the engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 
interested party with a bias.——-CRaw:- 


FORD v. NORTHERN IGHTHOUSES 
COMRS., (1926) S. Cc. (Hi. L.) 22.——~ 
SCOT, 
PART XVI. SECT. 1. 
eld: a rson employ 
could not Thavoby found a alalin for 


admission to the Association of Pro- 
fessional Engineers as be @& person 
** practising as a professiona: onelneer ” 
under Engines ng _ Profession Act, 
Man. 1920 (c, 38). 8. 7.— Re ENGINERR: 
ING PROPRGSION Act, Re JONNBON, 
[1922] 3 W. W. R. 424; 70 D. L. R. 
161 .—CAN., : f ‘ RB 
af. Zermination of appointment— 
verbal sis ion oe to architect's 
asststant-—Record o neelilation made 
OY ara e tte) Marae Re ool 
LEY &. o We ° ° 
62 D. L. RR. 708.—CAN. 


PART XVI. SECT. 2, SUB-SECT. 2. 


givt 
Whe engin d 
Seieton “hes ghd: cuatd veaat before he becomes registered, cannot 


being undul * tntiuenced by bis em- recover for his serv 


rvices 
Cook, i? 20 W. W. R. 331; 52 ' 
ployer 5 | & | it appears that be ig s0 SR Toe OAM o (p. 445) 


then we contractor will not be pany xvi. SECT. 3, SUB-SECT. 2. tended the erection of a 8 to on 


LAND 
[1925] 2 D4 L R. 1050.—CAN. 
gi. —— Work done before registra- 


Vol. VII.—Building Contracts. Cases 425a-—458. 


The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft. gave interim 
certificates, & he also gave documents under 
which pltés. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & doednonte pitfs. had to pay both the 
builders & the Board for the same material. 
In an action by i pga to recover the amount 
from deft. on fp of negligence : — 
Held: as the certificates: were only interim 
certificates, & as deft. on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft. had not been guilty of 





to be likely not to decide 


negligence, & the action failed—WIsBEOH 
RvuRAL DISTRICT COUNCIL v. WARD, [1928] 2 
K.B.1; 097 L. J. K. B. 56; 138 L. T. 308; 91 
J.P.200; 447. L. R. 62; 26L.G.R. 10, 6.4 


428. Add. Annotation Cond. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 


434, Add. Annotation :—Distd. Nixon v.: Erith 
U.D.C., [1924] 1 K. B. 87. 


436. ae Annotation :—Refd. Nixon v. Erith 
U.D.C., (1924) 1 K. B. 819. 

452a. ——— ——— General Housing Memorandum 
No. 4.])—-ELKINGTON v. WANDSWORTH CORPN. 
(1924), 41 T. L. R. 76; 88 J. P. Jo. 702. 


458. Add. Annotation :—Apld. Higgins v. North- 
ampton County Borougk (1926), 90 J. P. 82. 


tion as oe at pemen sie pi ae the th ildings contemplate 
decimons. re an architec o is not regis ans.— aura eon v. ZIVE 
an if Pa & whose employment is discontinued (Foe. 8 N. L. R. 451.—8. AF. 


.—RowLey v. PART XVI. hee 8, SUB-SECT. 4. 
.J]— Pitf., an 








architect Ohad plans for & superin- 


d by his decision — Dio MEU. mated to cost #175, 000. After $50,000 
pina On [1920] 1 W. R. ki, Plans approved by employer— had been expended, pitf. rendered a 
L. R. 98; 18 hie. L. R. To be used at future date.}—Held: partial account based upon the esti- 


employer bound to pay, even though 
the building ote lated was never arr a eeetine hae mount a 


erected.—QUI 








.}—P ltt. :-—Held : en- 
ough there was no cxpress ‘ 445 ii. 





OWN OF SYDNEY charge for hia services would be 5 per 


RK t. 
PART XVI. SECT. 8, SUB-SECT. 1. Mines (1933), 56 N.S. R. 281.—CAN. cont. of the estimated cost. Deft. con- 


titted to 
used, alt. 
contract Se pet effect.—BSINCLAIR 2. 


sidered the claim excessive, & dispensed 


.J—Anarchitect employed mitt should be awarded for his services 
to prepare plans is entitled to be paid upto thetime of his dismissal, including 


MENT Boarp (B.C.), 9 fair remuneration for his work, damages for dismissal, the sum of 


notwithstanding that the employer £8, 000.—Cosp wv. Roy [1921] h4 
does not benefit by the work & does N.S. R.135; 57 DL, R. N. 


212 ade —CA 
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Cases 17—198. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


BUILDING SOCIETIES. 
Part {11—Rules. 


17. Add. Annotation;:—Apld. Re Quinn & 
National Catholic Benefit & Thrift Soc.’s 


Arbitration, [1921} 2 Oh. 318. 


Add. Annotation :—Consd. Re Quinn & 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


20. 


Part I1V.—Officers.- 


36. Add. Annotation :—Refd. Deuchar v. Gas 
' Light & Coke Co., [1924] 2 Ch. 426. 
Add. Annotation :—Refd. Sun’ Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
"2 Ch. 4388. 
Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
ee: Road Permanent Bldg. Soc., [1921] 


37. 


41. 


54. Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
tis Road Permanent Bldg. Soc., [1921] 


S. P. R. v. Hastie ee Le & Ca. 269; 
1 New Rep. 335; 32 L. J. M. OC. 63; 71. T. 
695; 27 J. P. ‘85 3 9 Jur. N. 8S. 235; 9 
Cox, ©. C. 264; 169 E. R. 18913; sub nom. 
R. v. HARTIE, 11 W. R. 293, C. O. R. 


65a. 


Part Vil—Advances. 


109. Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow anit Permanent Bldg. Soc. (1921), 


91 L. J. Ch. 7 
410. Add. ae i—~subsequent proceedings, 
[1921] 2 Ch. 438, C. A. 


110a. 








Rights & benefits under— Whether 
transferable.|—Sctn Buripine Society v. 
WESTERN SUBURBAN & HARROW RoapD 
BUILDING Society, No. 230a, post. 

111. Add. Annotation :—Generally, Mentd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 


112. Add. Annotations :—As to (1) Refd. Sun Per- 
manent Benefit Bldg. Soc. v. Western 
Sagat & Harrow Road Permanent Bldg. 

{1921} 2 Ch. 438. As to (3) Refd. Sun 
Pent Benefit Bidg. Soc. v. Western 


Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

Add. Citalion : — nee 
(1921]2 Ch. 438, C. A 

Add. Annotation : .—Mentd. Campbell v. Pol- 
lak, [1927] A. C. 732. 

Add. Annotation :—Mentd. Campbell v. Pol- 
lak, (1927] A. C. 782. 

Add. aoa :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc. (1921), 
91L. J. Ch. 74. 

Add. Annotations :--Refd. Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Cas. 
640; Inland Revenue Comrs. v. Hay (1924), 
8 Tax Cas. 636. 


119 procecdings, 


143. 
144, 
146. 


184. 


Part VIll—Borrowing and Loans. 


187a. For purchase of mortgages—Whether pur- 
pose of society.]|—Sun BoILbING SOcInTY v. 
WESTERN SUBURBAN & Harrow Road 
Bur_pine Society, No. 230a, post. 

180. Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 


PART VII. SECT. 2. 


Rights of purchaser.\— 


Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. ; 

198. Add. Annotations :—As to (2) Refd. Bowling 
v. Cox, [1926] A. C. 751. Generally, Mentd. 
penne Coal Co. v. Mackinonge 8.S. Co., 
[1922] 2 K. B. 182; Boston Corpn. v 


—STARK v- SHup- losses incurred in the management of 


ni. -——— ee to partial release HERD (1881), 29 Gr. 316.—CAN. the socicty.—LEE “ Nari) pear 
of mortgaged erty.}--ALMON 0. LOAN Co. (1908), 2 L. T. 165; 

teak were (1876), ene N. 8S R. PART VII. SECT. 4. 0. L. R. aiLs 20. We RR. 370. I1GCAN: 

a bio eto Oe Oe eeied in PART VII. SECT. 5, SUB-SECT. 2. 
management of society.|—Held : pide t. For thee exiatin ** Held” paragraph 
PART VII. SECT. 3. tho ratge. ie question & the bye-lawn read ‘“ H pitt. was entitled to 
sd. Assumption of mortgage by pur- & rules of the eee the soolety could foreclose tor: "the whole amount due, 
chaser——Monthly instalments unpaid— not charge against the mtge. a8 of to be computed according to the rules.’’ 
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Fenwick (1928), 129 L. T. 766; Holt v. 
Markham, [1923] 1 K. B. 504; Cantiare San 
Rocco 8. A. v. Clyde Shipbuilding & En- 
gineering Co., [1924] A. OC. 226; Anchor 
Donaldson v. Crossland (1928), 45 T. L. R. 97. 
Add, Annotations :—Mentd. Liggett (Liver- 
ool) ». Barclays Bank (1927), 187 L. T. 4483. 
oyds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J. K. B. 609. 
Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
ane Road Permanent Bldg. Soc., [1921] 


214. Add. Annotations :—Mentd. Liggett (Liver- 


199. 


202. 
204. 


Vol. Vil.—-Building Societies. Cases 198—370. 


pool) v. Barclays Bank (1927), 137 L. T. 448; 
Lloyds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J. K. B. 609. 


220. Add. Annotations :-—Refd. Bowling v. Cox, 
[1926] A. ©. 751. Mentd. Dominion Coal 
Co. v. Mackinonge S.S. Co., [1922] 2 K. B. 
182; Boston Corpn. v. Fenwick (1923), 129 
L. 'T. 766; Holt v. Markham, [1923] 1 K. B. 
504; Cantiare San Rocco S. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. C. 226; 
ee aaa v. Crossland (1928), 45 


223. Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
ae aaa Permanent Bldg. Soc., [1921] 


Part IX.—Investment or Other Application of Surplus Funds. 


228. Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 438. 

230. Add. -Citation : — subsequent 
[1921] 2 Ch. 488, C. A. 

230a. ——— Insufficient surplus funds to carry 
out purchase.|—Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer, 
such benefits as it itself enjoys, & that it 
cannot do. Pitf. society was in liquidation, 
& in May, 1919, its liquidators entered into a 
contract with deft. society for the sale to 
deft. society of thirty-seven of the freehold 
& leasehold mtges. of pltf. society for £6,400. 
Deft. society having declined to complete, 
pltf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract was ulira vires deft. society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without. the consent of the 
mtgors. Both these points were decided in 
favour of pltf. society :—Held: (1) although 


proceedings, 





the contract might be intra vires: in its incep- 
tion, notwithstanding that deft. society had 
not sufficient surplus funds to carry it out, 

et if at the time when an order was made for 
its specific performance deft. society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft. society to borrow 
money to pay for the mtges.; & as its bor- 
rowing powers could not be ‘resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft. society to 
do an ultra vires act; therefore no order for 
specific performance ought in the circum- 
stances to be made; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf society was not 
in a position to transfer to deft. society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract.—SuNn BUuImLpING SOcIETY v. 
-WESTERN SuBuURBAN & Harrow Roapd 
BuinpDIna Socirtry, [1921] 2 Ch.. 438; 91 
L. J. Ch. 74; 125 L. T. 782; 37 T. L. R. 
844; 65 Sol. Jo. 734, O. A. 


Part X.—Disputes. 


242. Add. Citation :—-37 J. P. 468. 


251. Add. Annotation:—Refd. Northwood  v. 


L. C. C. (1927), 187 L. T. 49. 
277. Add. Citation :-—37 J. P. 468. 


Part X111.—Dissolution. 


307. Add. Citation :—subsequent proceedings, [1921 } 
2 Ch. 488, C. A. 


370. Add. Annotations :—As to (2) Refd. Bowling 
v. Cox, [1926] A. O. 751.. Generally, Mentd. 
Dominion Ooal Co. v. Mackinonge S.S. Co., 


(192212 K. B. 132 ; Boston Corpn. v. Fenwick 
(1923), 129 L. T. 766; Holt v. Markham, 
[1923] 1 K. B. 504; Cantiare San Rocco 
S. A. v. Clyde Shipbuilding & Engineering 
Co., [1924] A. C. 226; Anchor Donaldson v. 
Crossland (1928), 45 T. L. R. 97. 
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Oases 20a—262a. 


ENGLISH AND Emer: Dicsst 


BURIAL AND CREMATION. 
Part |—Rights and Duties of Executors and Others as to 


Burial. . 
47. Add. 


20a. Not freehald estate—No personal estate- 
3 & 4 Wil. 4, 6. 104.J]—C 
(1889); ; 10 Sim. "as 3 Jur. 582; 59 E. BR. 614. 
| 
44 Ch. D. 94, entd. Wentworth v. Tubb (1841), 
C, Ch. Cas. 171. 


45. Add. Annotation : — As to (2) Refd. Kent v. 
Atkinson, [1923] P. 142. 


ARTER v. BEARD 


nnotation :—Refd. Barnett v. Cohen, 
021) 2K. B. 461. 


Re Rhodes, Rhodes ». Rhodes ( $90 66a. —— Verbal instructions by deceased for 


elaborate Pores —Re READ, GALLOWAY v. 
HarxIs (1892), 86 Sol. Jo. 628. 


Part I1]—Burial in Churches and Churchyards. 


121. Add. Annotation :—Refd. R. v. North, Ex p. 138. Add. Annotation :-—Refd. Ca “4 St. Mary, 


Oakey (1926), 48 T. L. RB. 60. 


Suffolk v. Packard, [1927] P. 


Part V.—Fees on Burial in Churchyard or Cemetery. 


165. Add. Citation :—sub nom. ANON., 1 Vent. 274. 


Part Vil.—Provision of Land for Burial Grounds. 
201. Add. Annotation :—Generally, Refd. R. v. North, Ea p. Oakey (1926), 43 T. L. R. 60. 


Part VII].—Provision of Burial Grounds under Burial Acts. 


204, Add. Annotation :—Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Oh. 214. 

228. Add. Annotation :—Retd. Rotunda Hospital, 
Dublin v. Coman (1920), 7 Tax. Cas. 517. 

228a. Power to acquire land by exchange.|— 
NICHOLL v. LLANTWIT MAJOR PARISH COUN: 
oI, No. 291a, post. 

281. Add. Annotation :—As to o Apld. Hoskyns- 
Abrahall v. Paignton U. D. C., [1928] Ch. 671. 


-]—The rights of the grantee of a grave 
or vault in a cemetery, under Cemeteries 
Clauses Acts, are rights of interment of the 
dead therein, of erecting or constructing a 


262a. 





PART III, SECT. 6, SUB-SECT. 2. 


“ae i. Removal—To ir oa kisah Of hetra & 


ard.} —- Whe 
Steen of the fabric af a Sottish Saha of a 


PART: VIII. SECT. 5. A, - 

260 1. Extent of right—To A.“‘& hig 42 bH@ Fo succeeds, A genorally, ; 
fn “bender Cemetery orm coe next-of-kin of Co. v. TAYLOR, 
° the rz. 


monument or vault, & of keeping such monu- 
ment or vault in reasonably good repair, 
subject to the regulations of the burial 
authority, & with its consent. The grantec 
has no freehold interest in the grave or vault, 
& no right to use same for the purpose of 
performing private rites or ceremonies, or 
to open & enter the vault or tomb for the 
purpose of depositing any articles therein, 
without the consent of the burial authority.— 
Hooskyns-ABRAHALL v. PAIGNTON URBAN 
CouNcIL, [1928] Ch. 671; 97 L. J. Ch. a 

189 L, T. 115; 92 J. P. 103; 26 L, G. RB. 
431; affd., 92 J.P. Jo. 848, 0. A. 


The right of burying 
in thet £e8. J-— 


1946] 8 D, Ls R, 625; 2 W. W. 
AN. 


sramlcn church entailed encroach: conveyance, even. when ex weaved to 70; 26 Alta. L. R. 459.—€ 


ment on partofthegraveyardsurround- pe to heirs & ass tle in fee 
oF dis colle agate’ atcbeaietige Sepl eieas ewan oe Ne, PART TM oe 
removal, subj certain conditions, pedal wo Sera sd. Prohibiting employment of hired 
of the gravestones, & their re-erection PTgperiy Laid me may oe tae ress me ee akon ee gs cctors 


upon or near the fabric of the new 108. fh cry 13 sD, Ls tt a8 owe W.R. 
459. APs 


‘ibaeTS On Th0. 0. 150---B mai Af 
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¢, TarioR, 193) OD. TR Osh: e 


Vol. ¥iL-—Burial and Cremation. Oases 274—975. 


Part X.—Position of Burial Grounds. 


214, Add. Annotation :—Mentd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


| 277. 


Add. Annotaiion :—Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 


Part XI—Closed and Disused Burial Grounds. 


284. Add. Annotation :—Refd. Swift v. Board of 
Trade, [1925) A. C. 520. ‘ 


291. Add. Annotation :—Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Oh. 214. 


291a. ; --]—A parish council being the duly 
constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land ‘‘ to 
-hold the same... according to the true 
intent & meaning ” of the Burial Acts. The 
land proved unfit & was never used for 
intermentsa, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pitf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground :—Held: (1) the land 
first acquired by the council had never been 
“‘set apart for the purposes of interment ”’ 
& was not therefore a ‘disused burial 
ground,”’ so as to be subject to the restriction 
imposed by [884 Act, s. 8; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, ss. 28 & 26, as extended by 1853 Act, 
8s. 7.—NICHOLL v. LLANTWIT MAJOR PARISH 
CounciL, [1924] 2 Ch. 214; 93 L. J. Ch. 
602; 131 L. T. 634; 68 Sol. Jo. 718. 


292. Add. Annotation :—Consd. Nicholl v. Llan- 
twit Major Parish Council, [1924] 2 Ch. 214. 


800. Add. Annotations ; —Consd. St. Nicholas 
Acons v. L. C. ©., [1928] A. C. 469. Mentd. 
pune v. Stepney B. CO. (1923), 67 Sol. Jo. 


800a. Urinal.|—A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholl 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 
toolshed :—Held; (1) the proposed urinals 
were ‘ buildings’ within 1884 Act, s. 2, & 
Open Spacés Act, 1887 (c. 32), s. 4, & the 


ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a ‘* building’ within the above Acts; 
(3) the facts proved justified t e authorisation 
of games in the Gon yore coer ty but 
organised games, such as Cricket & football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing-the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the.occupants of adjoinin 
houses, & had carried a copy thereo 
into the diocesan registry for approval by 
the chancellor.— BERMONDSEY BOROUGH 
COUNCIL v. MORTIMER, [1926] P. 87. 
300b. Toolshed.]|—BERMONDSEY BorovGH Coun- 
ci. v. Mortimer, No. 300a, ante. 
800c. Underground chamber.) —StT. NicHoLas 
Acons (RECTOR & CIURCHWARDENS) v. 
LONDON County CounNcIL, No. 309a, post. 
809. Add. Annotution :—Distd. St. Nicholas Acons 
v. LC. C., [1928] A. C. 469. 
309a. —-—- |—A brick built chamber in- 
tended to contain machinery for transform- 
ing electric current, with a roof-of asphalt 
supported by steel girders & reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a “ build- 
ing ”’ erected ‘ upon a disused burial ground ”’ 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
-situation.——St. NicnHonas Acons (RECTOR 
& CHURCHWARDENS) v. LONDON COUNTY 
CoUNCIL, [1928] A. C. 469; 97 L. J. P. C. 
113; 139 L. T. 580; 92 J. P. 185; 44 
T. L. R. 656; 26 L. G. R. 583, P. C. 
Add. Annotation :—Generally, Refd. Ber- 
mondsey B. C. v. Mortimer, [1926] P. 87. 
323a. - Playground for children—Tennis courts 
& paines | Been onnany BorouGH CoUNCIL 
v. MortTIMER, No. 300a, ante. 
8380. Add. Annotation :—Consd. St. Nicholas Acons, 
London v. L. C. C., [1928] P. 102. 





$15. 





Part XVI.—Registration of Burials. 


375. Add. Annotations :—As to (1) Consd. Gla- 
morgan County Council v Glasbrook, [1924] 

1 K. B. 879. As to (2) Consd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 


PART XI. SECT. 1, SUB-SECT. 2.—A, % cemetery, the 


284 1. pomeuleor eale—-Basie of 
compensation. One expropNation of 


trustees can 

valno aa cemetery & cannot have 
the value of sand & vel deposits 60, 
beneath it, that not befng part of 


879. Refd. Brocklebank v. R., [1925] 1 K. B. 
52. As to (8) Refd. Marshal Shipping Co. 
v. Board of Trade, (1928] 2 K. B. 343. 


only value to the owners.—R. v. MIDDLETON 
pila a (1920) ,56 D. L. R. 
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Cases 388—389. EneuisH AND Empre Dicest SUPPLEMENT. 


Part XIX.—Taxation and Rating of Burial Grounds and 
- Burial Fees. 


388. Add. Annotation ’*—Mentd. Durham County 889. Add. Annotations :—Refd. Poplar’ Assmt. 


Council v. Tanfield Overseers, [1923] 2 K. B Com. v. Roberts, [1922] 2 A. 0. 93; Harper 
333. v. Hedges, {1923] 2 K. B. 314. 
PART XIX TRIOT CORPN. Vv. eas Bd prea e valuation. |—-FALKIRK PARISH COUNCIL 
: MENT, aon Fe ke 1073; =». STIRLINGSHIRE ASBESSOR, [1928] 
sm. Tares—Whether land in use for 32 B. 8. C. 405.—SCOT. 
purposes of cemetery.}-—BURNABY DI18s- m c Method of 


284. 


CARRIERS. 


Vol. VIII.—Cases 4a—47, 


Part |—Who is a Common Carrier. 


-Defts:, 


& warehousemen, contracted to carry 
furniture from L. to H., the contract 
subject to a condition that the contractors 
would not be responsible for loss or damage 
art of the furniture, which , 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts.’ 
servants, the remaining portion heing 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed :—Held: 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire-——TURNER v. 
Suppty Assocn., Lrp., (1926] 1 K. B. 50; 
95 L. J. K. B. 111; 1384 L. T. 189. 
a nnaieon i Pola. Fagan v. Green & Edwards (1925), 70 


caused by fire. 


Sol. Jo. 1 


Ab. 
warehousemen, 


negligence of defts.’ 


carriers, &, therefore, 


191; 70 Sol. Jo. 185. 
5a. 


2K. 3B. 742. 
12a. —— 





furniture removers 


-}+—Defts., furniture removers & 
contracted to carry piltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
servants. 
defts. for the value of the goods :—Held: 

as defts. were bailees only & not common 

not liable for an 

accidental fire, the condition must be con- 

strued as exempting them from liability for 16. 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
—FAGAN v. GrEEN & Epwarpbs, Lrp., [1926] 
1K.B. 102; 95 L. J. K. B. 363; 134 L. T. 


Upon terms Limiting Liability.|—-GreaT 
NORTHERN Ry. ©o. v. L. E, P. TRANSPORT & 
DeEprosrrory, Lrp., No. 234a, post. 

6. Add. Annotation :—As to (3) Refd. G. N. Ry. 
v. L. E. P. Transport & Depository, [1922] 31. 


———.|—TURNER v. CIVIL SER- 
VICE SupPLY Assocn., Lrp., No. 4a, ante. 


12b. 
Itf.’s 
eing 


ditions. 


fit. 


Crvi1L SERVICE 


Pitf. sued 


17. 


‘ K. B. 742. 
18. 


Ii. Bs. P. 


Add. Annotation :—Refd. 
L. BE. P. Transport & Depository, [1922] 
2K. B. 742 


Add. Annotations:—-Refd. G. N. Ry. v. 
Transport & Depository, [1922] 
2K. B. 742; Turner v. Civil Service Supply 
Assocn., [1928] 1 K. B. 50. 


-—FaGan v. GREEN 


EDWARDS, Lip., No. 4b, ante. 


14a. ——— Of goods accompanied by passenger.]— 
By London County Council (Tramways & 
Improvements) Act, 1911, 8. 42: 
passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge . 
be carried by hand’? under certain con- 
In respect to luggage which did 
not fulfil these conditiong | 
entitled to make such cha 
Pité., wens ve send a parcel of goods 
weighing some 50 I 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
hen he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. 
pltf. claiming damages :—Held: 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carricrs of goods so as to be 
entitled to the benefit of Carricrs Act, 
1830 (c. 68).— ROSENTHAL v. LONDON CoUNTY 
CouNcIL (1924), 131 L. T. 
157; 22 L. G. R. 527. 


Add. Annotation :—Consd. 
I. E. P. Transport & Depository, [1922] 
2K. B. 742. 


Add. Annotation :—Refd. y. wv. 
L. E. P. Transport & Depository, [1922] 2 


‘* Avery 


.. all such luggage to 


» council were 
as they thought 


s. toa customer, instructed 


In an action brought by 
the pro- 


563; 88 J. P. 


G. N. Ry. »v. 


G. N.. Ry. 


G N. Ry. vw. 


Part Il—Private Carriers and Forwarding Agents. 


Co. of Warehouses Insce. & Transport of 


43, Add. Annotation :—As to (1) Refd. Phillips v. 

Britannia Hygienic Laundry Co., [1923] 1 ooo etc. (Petrograd) (1921), 91 L. J. K. B. 

K. B. 539. 29. 
44, Add. Annotation :—Generally, Refd. Pratt v. 46. Add. Citation :—15 Asp. M. L. C. 208. 

Patrick, [1924] 1 K. B. 488. 47. Add. Citations :—91 L. J. K. B. 6323 15 
45. Add. Annotation :—Refd. Troy v. Eastern Asp. M. L. C. 387, 

PART I. SECT. 1. coptee ate deft. ST rity Pah prs sii siaklior SECT. 2. 
"ep ravaaction a common carrier, & ‘ ‘ 'ractor——P, ‘ 

ee 1 -Deft., a Cantie cantile Law Act, 1918, s. 19, did ets ing damag : motor. sl Bap hada chives 
& forwarding agent, tendered for the thas Oe ee eT ee ND engagzcd in the business of towing 


removal of pltf.’s furniture in the 
following terms: ‘‘ We beg to quote 
2120. This price includes all transit 
charges, including delivery to house & 
un acking, also risk of breakage, the 
value of any one package not to 
exceed £10.” This tender was ac- 


XP. 
201.—N.Z. 


Si. Carrier of goods~-Of all persons 
For hire.-—-MaTHrwson v. MITCHELL, 
Haar ee MITCHELL, [1925] 4 D. L. R. 


‘ 
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damaged motor cars are common 
& as such are entitled to 
the thing transported until 
services rendered.— 
ERRY v. AUTOMOBILH OWNERS 
oar (1927), Q. R. 65 8S. C. 390.— 


Cases 51~-181. 


51, 


58. 


61. 


66. 


85. 


90a. 


92a. 


Enouise anp Emprer Dicust SupPLemMnnt. 


Part IIl—The Contract at Common -Law. 


Add. Annotation :—Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 
Add. Annotations :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 188 
L. T. 869. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646. 
ak righ cise ag A G. N. 

anspo Deposito ios 
K. B. 742. pository, (1022) 2 
Add. Annotations :—As to (1) Refd. G. N. Ry. 
v. I. E. P. Transport & Pepotory [1922] 
2K. B. 742 As to (2) Refd. G. Ry. v. 
L E. P Transport & Depository, [1922] 
2K. B. 742. 
Add. Annotation :—Refd. G. N. Ry. v. 
> are P. Temeepors & Depository, [1922] 2 
Add. ‘ee :—Mentd. The Empress 
(1923), 92 L. J. P. 42; Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1 K. B. 488. 

— ——.|—GREAT NORTHERN Ry. Co. v. 
L. E. P. NSPORT & DeEposiTrory, LTD., 
No. 234a, post. 

—— .]|—Chests of tea of resps. were 
delivered to a railway co. for conveyance 
from A. to C. The railway broke down, & 
by an arrangement between the railway co. 
& appits., who were common carriers by water, 





96. 


97. 


98. 


114. 


149. 
151. 


applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again :—Held: in so 
doing, a oo had.not so far departed from 
their usual course of business aa to take thes 
journeys out of their usual business as 
carriera, & they were liable for the loss of the 
tea which was destroyed. by fire while ‘on 
board one of their boats.—INnDIA GENERAL 
NAVIGATION & Ry. Co. v. DEKHARI TEA Co. 
(1923), 988 L. J. P. C. 108; 180 L. T. 554; 
16 Asp. M. L. C. 285, P. C. 
Add Annotations :—Refd. Pratt v. Patrick, 
{1924] 1 K. B. 488. Mentd. G. N. Ry. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 
Add. Annotation :—Mentd. G. N. Ry. vw. 
i. E. P. Transport & Depository, 1932) 2 
K. B. 742. 
Add. Annotation :—Mentd. G. 
lL. E. P. Transport & Deeeatae 
K. B. 742. 
Add. Annotations :—As to (1) Refd. United 
States Shipping Board v. Bunge Born 
(1924), 41 T. . R. 73. As to (2) Refd. Buerger 
v. Cunard S.S, Co., [1925] 2 K. B. 646. 

add 


Annotations :—After ‘‘ As to (2)” 
* Refd.’’ 

Add. Annotation :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 


"10834 3 


PART JII. SECT. 3, SUB-SECT. 1.—A. 


ti, —— ——.]—The onua ia on the 
carrier to prove that the loss is not 
due wholly or in part to his negligence, 
& that he took all knuwn means a 
reasonably prudent carrier should take 
to preserve goods from damage.— 
CANAMIAN NORTHERN QUEBEC Fty. 
Co. v. PLEET, [1923] 4 D. L. R. 1112; 
26 Can. Ry. Cas. 228.—CAN. 


t if. -. }—In accordance with 

a rule of the Canadian freight classifica- 
tion approved by Railway Board, 7 ae 
were loaded by the owners, plt 
ander the standard bill of lading, carriers 
are not Liable for apy lose or dam 
caused by the act or default of the 
shipper or owner. An accident hap- 
oe through the flooring of a car 

giving way on account of the weight 
placed on it by Lag aoe ee 
floori was known to arties, 
but pl aeons knew fis G ae © cars 

were to be p t to:—H : the acci- 
dent should’ bo attributed to pitfs.’ 
method of loading rather than to any 
breach of duty on part of defts.— 
CANADIAN WESTINGHOUSE Co., LTD. 
v. Cees Pacirio Ry. Co. (1923), 
540. L. R. 238.-—CAN. 


t na _——— voters of an Paci 
HATFIELD & Co. v. Ca? me pa Pla 
aan (N. B.), (1926) oo 


t iv. Position of Indian rail- 
3.J—A railway co. in In under 
Indian Railways Act, 1890, is not 
ae insurer, but is under the duty of 
taking a certain measure of reasonable 
ore es INDIAN PENINSULA RY. 











Co., LTD EBRAJ PATWARI (1927), 
1. L. R. 55. Cale, 132.—IND. 
77 la. ~-——. }- -NORTHERN 


ae Co. wt CANADIAN NATIONAL 
& GRanpd Ba Pacific. Ky,, 
(pees § W. W. R. 733; 70 D. L. R. 


: a———= Dhrough sub-con- 
tractor’s igence.}-—When a carrier 
undertakes for reward to carry goods 
& entruste the carriage of them to a 





sub-contractor, & the goods are subse- 
quently lost through the sub-con- 
tractor’s negligence or that of his 
servants, the carrier is liable, because 
there has been 4 breach of his under- 
taking that ordinary care will be 
exercised in ~ carers < of the avod 

—WILASON v. Dp Exp 
Co., LTD. (Non 2), “att N zZ LR 
465.—-N.Z. 

a vi. on i Rid ns ISON v. NEW ZEA- 

p Co., Lip. (No. 8), 

i924) re a i. SR. 890.—N.Z. 
88 iii. . ---Goods were dam- 
aged :— Held ; defta. were not excused 
from liability by any sperial*contract 
in the bills of lading issued after tion th 
taken of the goods, &, having failed to 
show that the damage was not caused 
by their fault or neglect, they were Hable. 
—EpGEeTT, LTD. v. PaciFio GREAT 
EasTern Ry. Co cag dep 1 W. W. R. 

684; 32 B. OC. R. 37.—CAN. 

91 i, Goods destrayed—No writ- 
fen omtract limiting ability. k—Held : 
applts. were common carriers & were 
liable to owners for goods destroyed 
by fire without proof of negligence.— 
INDIA GENERAL NAVIGATION & Ry. 
Co. v. DEKHARI TEA Co., LTD. (1923), 
L. R. 61 Ind. App. 29.— IND. 


PART III. SECT. 8, SUB-SECT. 1.—B., 
100 i. Goods stolen from car- 
rier’s warehouse at destination—Carrter 
making no warehouse charge. }—Held ; 
holding the goods at owner’s risk, 
defts. could aot be found oo eee the 
loss unless they were guilt 
neglect or misconduct. ae 
pomoN hoe me (1921), ei 














rier liab GEO CANADIAN 
NorThERN Y. Co., i929) 53 0. i. R. 
100 fit. —— ee 








liable—Failure of consignee t 

goods rag i pl arestingaad time. Dyas 
WT RRee Cen ees ae D Re tiae 
520.L.R.114.—CAN. : 
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not 
emove 


105 i. Jllegality as defence --Pitt. 
shipped by deft. co. intoxicating liquor, 
intending to have it sold in Ontario in 
violation of provincia! statute & of 
Dominion legislation. Plitf. in the 


shipping bill declared ‘‘ that this ship- 
ment is of a class & shipped under 
conditions rmitted by law.’’ Part 
of the go were stolen from defta.’ 


car at dostination -—Held: pitf. could 
not recover, as the ee of action waa 
hash upon an [egal contract.— 

ANADIAN PaciFic Ry. Co,, 
arrtte 3 OW W.R. 512.—- ° 


PART ITl. SECT. 8, SUB-SECT. 2.—B. 


sf. Who are.}—While there was in 
Ireland an internal rebellion, with an 
army employed to support it, Bighes a 
raiders took goods from a ry. co. who 
were common carriers Held : : the 
raiders were ‘‘ King's Knemies,’’ & tho 
co. was not bound to reimburse. the 
owner.— SECRETARY OF STATE FOR 
War v. MIDLAND GREAT WESTERN 
is en oF IRELAND, (1928) 2 1. R. 


PART II. SECT. 4. 


155 i. Effect o ee may 
refuse Mie fai Ape of damag aa 
LMCLENG ©. R. (1920), “eg D.L. m8 
30 Hxch. C. R. 236.—CAN. 


PART Ill. SEGT. 5. 


Be ee! Ge. DEVLIN v. 
GRAND TRUNK Oo. OF OANADA 
(1870), 30 U. C. E ¥587--CAN. 
159 ix, ——— eee. J — 
poaace MILLING & TRANSFER Co. v. 
TRONK Paorrlo Ty. Pe 
oer 38D. L. =. 


84; 33 Man. L. KR, 
91; [1923] 2 W. W. 8. BB 3 aN! 


159 x. — ei ——-)Ss(CDelay = in 
delivery.}-—HATFIRLD & Scott, Lp. 
He CANADIAN Pacrric Ry. Oo. (1921), 

7D. L. R. 458.—CAN. 

159 xle om Oo CO. INDIA 
cE NaviaaTion & Ry. Co., 
Lp. GIRIDHARILAL GOBERDHONE 


201. Add. Annotation :—Retd. 
Stamp & Heacock, [1024] 1 


208. Add. Annotations :~—Refd. Transcceanica Soc: 


Part IV.—Modifications of the 


‘Vol, VIXL.—Carriers. 


Italiana di Navigazione v. Shipton, Bidar 
1 K. B. 31; Pr 
Heacock, [1924] 1 


er v. Blatspiel, 
. B. 566. 


Cases 201—234a. 


er ae Blatepiel, Stamp & 
B. 566. 


Common Law Contract. 


232. Add. Annotation :—<As to (1) Refd. G. are 


v. Ll. E. P. Transport & Deposito 19 
2K. B, 743. ml 


J—A carrier who regularly receives 

for carriage upon terms limiting his 
liability. may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract. of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether tbe carriers are 
common carriers bound by the custom of the 
realm to carry goods provided they are safe 
& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 


Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consi ent notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods' except on special 
conditions. The carboys we’ insufficient to 
contain the fluid, which 4q4caped & injured 
the felt goods. . The co. professed to carry 
the felt goods” as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty :— 
Held: (1) the terms of the consignment notes 
did not prevent the co. from being, as the 
professed to be, common carriers of the felt 
goods; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods; (3) they were 
entitled to recover from the forwarding 
agents, a8 upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 


Das (1927), I. L. R. 54 Calc. 430.— 
IND. 


165 li, ———- §s§- ———- = ———_~=—Ss Goods 
damag ed. ]—Where goods are damaged 
in teanalt & have been in the hands of 
a number of carriers, the vendor must 
prove the ca a took place while in 
he custody of the carrier hoe is suing. 
—Rost & LAFLAMME, LTD. v. CAMP- 
BELL, W1lS0N & SrRiTHDES Lrp. & 
GRAND TRUNK Pacimo Ry. Co,, 
(1923]} 1D. L. R. oe AN. 


165 iii. aides ga be 
—Held: defts. had diene cot e 
onus of showing that they had trans- 
ferred the goods in good order & con- 
dition to another earrier in tho usual 
course for conveyance or delivery, & 
ey ey vaeroupon ce pcg to be liab e.— 
18 ¥. DUBLIN SouTH EASTERN 
Be Oo., [1927] I. x 137.—IR. 
sg. What consignee must prove— That 
in good condition Shen. shipped— 
hat goods actually passed over line of 
defendants.|--NOVA SALHS Co. v. CANA- 
DIAN Pactric Ry., [1926] 3 D. L. R. 
919.—-OAN. 


PART III. SECT. vee 
Goods sent to specified wharf.) 
evidence of a constructive 
delivery, which imposed | on the carrier 
the Sou of ta the ilies on board. 
—-MORRISON U. THOMPAON (1877), 11 
N. 8. R. (2 R. & O.) 411.— GAN. 


PART III. SECT. 7, SUB-SECT. 1. 
di. —— -1—Gooda canon by deft. 
for pitt. —-Held: at Owner's risk 
while in dofta.’ warehouse at point of 
destination. -—- BRowNn v. DOMINION 
Express Co, (1921), 87 DL. R 325 ; ‘ 
61 O. L. R. 359.—CAN. 
dil, —-——.]—When gooda entrusted 
to a = owner, trading as a common 
ave reached their destination 
tel stored Sandie removal by 
consignes, the carrier ree . ne 
fee as an _ insurer. 
Wuitenovse & Oo. TT he i7 ‘as. 
L. R. 125.—A US, 











ei. alg P. O*NEILL v. Sane WESTERN 
f ii. ——~— cere ae wane v. 
oT Kisnan ae (1925), 


PART III. SECT. 7, SUB-SECT. 2. 


hare — Scammmnatiiennaniaas es ha LUM- 
oar pene D TRUNK P ACIFIO Ry. 
3 (toss) 1D. L. R. 6493; [19238] 


1. 84; 1 W. W. R. 473.—CAN. 
aa iii. ———~, +-NORTHERN 
Exirxcrraio Co., Lrn. v. CANADIAN 
Tecoee — Co. & FILLMORE RURAL 
TELEPHONE Co., LTD. & WIBERG, 
[192 3] 318 D. L. R. 781; 3W. W. R 


—- ae 


PART III. SECT. 7, SUB-SECT. 8 


p i. aaah without requiring 
surrender of biile luding— Deli very 
after indore of bills of lading as 
securily.j—Held: the carriers wore 
liable—HIcKMAN GRAIN Co. 
CANADIAN Ane PO Ry. Co., [192 i 
1D. L. » 851 1 W. W. R. "81 73; 32 
p ii. ——,}— CAMPBELL a CANADIAN 
pho orFic & CANADIAN NATIONAL RY. 
act (1924), 30 Can. Ry. Cus. 380.— 





PART III. SECT. 7, SUB-SECT. 5. 


s i. }~Held: & consignee by 
delay in aooepting delivery cance 
extend the period of the contractor’s 
liability as gy eg pe MILLING 
& ‘TRANSFER Co. GRAND TRUNK 
PACIFICO Ry Co., 11828) 2 W. WwW. R. 
—CAN. 


Per one of | carrier — nc sell — 
exercised 
Davis ». 


diligencen = wnt earth 
LOT ’ 
55 - 588.— CAN. ( 
PART IIL. SECT. 7, SUB-SECT. 6. 
199 1. hes justied—Kefusal of 


consignee charges.|~-PaTEL ©. 
arog & ‘O0., 11923] At App. D. 506.— 
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PART III. SECT. 7, SUB-SECT. 7 


201 i. Whether agent for sale “of 
necessity—Perishable goods—-Sale_with- 
out communicating with ouner.)}—W hore 

oods -carried by a railway co. aro 
pee to perish while in its possession 
because of the consignee’s delay in 
taking delivery, the co. has the right 
to advertise & scll the goods without 
any notice to the consignor, whether 
or not there are any tolls payable.— 
ALBERTA Potato & aie eae ye Piet 
®. CANADIAN PAciIFic Ry. Co. ta.), 
{1927] 2 DL. R. B13; > {1 ar} 2 


PART III. SECT. 8. 
. Add *“ Sages ee 64 D. L. R. 
3183 600.L 


CG i. etaicine uit 


AZZARENO v. AL- 
GOMA EASTERN Ry. Co. (1922), 70 
D. L. R. 268.—CAN. ; 


PART IV. SECT. 1, SUB-SECT. 2. 
sl. Condition requiring noticea fi 
Absence of motes bar to right of of action 


PREMIER LUMBER Co. v 
Pactrio Seon (1983) : Np. DL ne G4: 


CAN 


sm, S. P. NORTHERN ELECTRIO o 
LTD. v. CANADIAN PactrFic Ry. Co. 


FILLMORE RvR te daly NE Co., LT. 
& WIEEEG. 1923 lag L. R. 781: ae 
W. W. R. 278. 


sn. United States fretg ht classifica- 

tion.]—A contract of e of goods 

from the United States Canada 

made ecco to a freight classifica- 

tion in use in the United States, 

whereby the carrier’s liability was 
& ce 


limited to 

to be authorised Rallway Act, 
1919 (c. 68). 8. 322 lay eenen classifica- 
son eon were binding on the 


. GREAT NORTHERN 
Ry, So. Sa 13 Db L. R. 302 ; ae. 
35 5. WE 


30 Can. Ry. Cas. 1 
——-CAN. 


be nat -—Held 


Cases 234a-—460. 


for the damage done to his goods.—-GREAT 
NORTHERN Ry. Co. v. L. BE. P. TRansport & 


DEposITroRY, LTD., [1922] 2K. B. 742; 91 
I. J. K. B. 807; 127 L. T. 664; 38 T. L. BR. 
7]1, C. A. 


Add. Annotation :—Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

Add. Annotutions :—Refd. The Christel Vin- 
nen, [1924] P. 61; Elder, Dempster v. 
Paterson, Zochonis, ’ Griffiths Lewis Steam 
ean ta Co. v. Paterson, Zochonis, [1924] 


241. 
262. 


Add. sete tae :—Consd. Turner v. Civil 
Service Supply ayaa ee [1926] 1 K. B. 50; 
Forbes, Abbott & Lennard v. G. W. Ry. 
(1927), 44 T. L. BR. 97. pyr Fagan v. Green 
& Edwards, [1926] 1K. B. 102. 


Add. Annotations :—As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2K. B. 482. (See [1928] 1K. B. 717.) Refd. 

Layton v. General Steam Navigation Co. 
(1923), 130 L. T. 662. As to (2) Refd. Rutter 
v. Palmer, [1922]2 K. B. 87; Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. Generally, 
1g ee eae v. Blackburn (1926), 43 


Add. Annotations :—Refd. Ambatielos ve 
Anton Jurgens Margarine Works, [1922] 2: 
oe B. 185; Rutter v. Palmer, r1922] 2K. B. 


265. 


266 


267. 


Add. Annotations ;:—-As to (1) Apprvd. & 
Apld. L. & N. W. Ry. v. Neilson, [1922] 2 
A. C. 263. As to (2) Apprvd. & Apld. 
L. & N. W. Ry. v. Neilson, [1922] 2 A. C. 
203. Consd. Buerger v. Cunard S.S. Co., 
[1925] 2 K. B. 646. 


rar Annotation :—As to (2) Consd. Ehinger 
.8S. E. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678. 


Add. Annotation :—Retd. Rosenthal v. L. ©. C. 
(1924), 131 L. T. 563. 


Add. Annotations :——As to (1) Refd. Rosenthal 
vw L. C. C. (1924), 1381 L. T. 563. As to (2) 
eae Rosenthal v. L. O. C. (1924), 131 L. T. 


a Annotations :—As to (2) Apld. G. N. Ry. 
. L. BE. P. Transport & Depository, Cent 

2 K. B. 742. Ae to (3) Apld. G. N. Ry. 

L. HK. P. Transport & Depository, 1922} 

2K. B. 742. 


271. 


300. 


302. 


342. 


347. 


PART IV. SECT. 1, SUB-SECT. 4.—A. 


351. 


852, 
876. 


381. 


408. 


411. 


416. 


426. 


436. 


4.42 


452. 


453. 


454. 


460 


Ry. Co. (1922), 52 0. L. R. 306.—CAN. 


ENGLISH AND Emprre Diarst SUPPLEMENT. 


ae Annotations :—Refd. G. a ee 

L. . Transport’ & Deponitery, [ 922 
2 x B. 742; Forbes, Abbott & Lennard 
G. W. Ry. (1927), 44 'T. L. R. 97. 


Add. Annotation :—As to (1) Refd. Brown v- 
Harrison (1927), 96 L. J. K- B. 1025. 


Add. Annotation :—As to (4) Refd. Nunan v- 
Southern Ry., [1924] 1 K. B. 228. 


Add. Annotation :—As to (1) Consd. G. N. 
Ry. wv. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742. 


ae Annotation :—As to (1) Refd. G. N 
. EK. P. Transport & Depository, 
2 K 'B. 742. 


ref Annotation :——As to (1) Refd. G. N. Ry. 
. L. BE. P. Transport & Depository, [1922] 

2 K. B. 742. 

Add. Annotation :—Generally, Mentd. G. N. 

oa L. i P. Transport & Depository, [1922] 


T9833 


Add. eas s—As to (2) Apld. Re City 
Equitable Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. E. Ry. 
(1924), 131 L. T. 123. 


Add. Annotation :—As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522. 


Add. Annotations :—-As to (2) Consd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 853 ; 
Metropolitan Water Board v. L. & N. K. Ry. 
(1924), 1381 L. T. 123. 
Add. Annotations :—Overd. L. & N. W. Ry. 
v. Neilson, [1922]2 A. C. 263. Consd. Buerger 
5. Cunard S.S. Co., [1925] 2 K. B. 646. 
Add. Annotation :—Consd. Neilson v. L. & 
N. W. Ry., [1922] 1 K. B. 192. 
Add. Citations :-——[1922] 1 K. B. 192 ; ; affd. 
sub nom. LONDON & NORTH WESTERN Ry. 
Co. v. NEILSON, [1922] 2 A. C. 263; 91 
I. J. K. B. 680; 38 T. L. R. 653 ; 66 Sol. Jo. 
502, I. L. 
Add. Annotations :—Apld. Buerger v. Cunard 
S.S. Co., [1925] 2 K. LB. 646. Refd. Turner 
v. Civil Service Supply Assocn., [1926] 1 
K. B. 50. 
Add. Citations :—affd., [1922] 1 A. C. 178; 
91L. 5. K. B. 423; 127 L.T.1; 387. LR. 
359 ; 27 Com. Cas. 247, H. L. 


by Railway Commissioners Board- 
Onus of proof of approval on carrier. 


oi. ~~ Goods losi—No proof of —  SPoRLE v. GREAT NORTHERN RY. Co., 
misconduct of carrier’s servants——Car- sone inSal te clared. ‘vatuen)— (1924) 4 D. L. Rh. 184; 3 W. W. R. 
pre aus eee] A AFRICAN RY8.  SpoRLE v. GREAT NORTHERN RY. 34,13. O. R. 140.—OAN, 
Ba ee eeeen abe dr dele 192813 D. Le Be 302 ; (19251 2 W. Owe Cale Goya eas 
ea R. 385; 30" ‘Can 186; 35 PuRAN pan East INDIAN Ry. Co. 
B.C. R. 2 AN. (1927), I. iB 6 Pat. 718.—IND. 
PART IV. SECT. 1, SUB-SECT. 7. ste?” 82), it a a 
si. —— “* Value at vlace & o ci 22 EO v. T TAN YY. 
oh Hage “piece ae im Of PART IV. SECT. 2, SUB-SECT. 4.—B. CBE, AAPA fb Alt gdb. AND, 


be calculated at the cost price to 
the owner at the place where he bought 
oods, but at the market value of the 
s at the place & time of shipment. 


—THOMPSON v. CANADIAN Paciric e (p. 69) i. 


qrewereeren wurmemannent GnemEENS  eeernermmeen -}— 
Gre TY INDIAN PENINSULA RY. 
tioaTy ry L. R. Ind. App. 67.—IND. 


Must be approved 


69) i. ———- —— eee 


AMBOLI p. -}— 
MAgON & RiscH PEANO Co. . wae 


PACIFIO te See W.L. R. 
951; 1 Sas . R. 213; 8 Can. Ry. 
Cas. 369. SORA, 


Co.. 


Vol. VI0I.—Carriers. Cases 480—578a. 


Part V.—Carriage of Persons. 


480. Add. Annotation :—-Refd. Phillips v. Britannia 
Hygenic Laundry Co., [1923] 

516. Add. Annotations : — Consd. 
Osborne Garrett, [1924] 1 K. B. 648; The 
Paludina, [1925] P. 40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1926), 95 L. J. P. 135. 


586. Add. Annotation :—Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1926), 95 L. J. P. 135. 


560. Add. Annotation :—As to (2) Retd. Sharpe v. 
Southern Ry. (1925), 133 L. T. 693. 


Warning not heard by passenger-—— 
Passenger asleep.|——Pitf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. 
plitf. realised that he was at G. station, & 


560a. 





short of the platform. 


PART V. SECT. 2, SUB-SECT. 1. 

483 i. Not liable for mere accident-— 
Apart from negligence or misconduct. }-— 
MILLIS v. CANADIAN PACIFIG STEAM- 
ae Up (1926), Q. hi. 65 S.C. 148. 

483 ii. ~-——, ] — MARCH ESSEAULT 
» CANADIAN NATIONAL Rys. (1926), 
Q. Kh. 42 K. B. 355.—-CAN. 


488 i. —— Caused by act of stranger.J— 
If an accident is due to the train leaving 
the metals, primd facie tho railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly-disposed 
pees over whom the railway co. 

ad no control or any reason to antici- 
pate that they intended to carry out 
thoir design in the sector in which the 
accident occurred, the railway co. will 
not be liable for negligence or for 
damages.—JEWAN RAM KUHETTRY v. 
Hast INDIAN Ry. Co. (1924), I. L. R. 
51 Cale. 861.—IND. 


490 ii. Opcning carriage 
door.J—While a street car was backing 
up to a platform which it had overrun, 
@&® passenger opencd one of the rear 
doors without the knowledge of the 
conductor or motorman. ‘The door, 
which opened outwards & projected 
over the platform, struck pltf., who was 
standing on the platform waiting for 
a car. The conductor was inside the 
cay collecting fares, & had left the door 
unlocked & unguarded, although the 
motorman had informed him that he 
was going to back up :—Held: defts. 
were liable.——ODEGAARD v. WINNIPEG 
ELEorrio Co., [1927] 4 D. L. R. 387; 
[1927] 2 W. W. fh. 589; 36 Man. L. R. 
592.—CAN. ; 


, 497 il. Driver of omnibus stoop- 
ing down to recover tickets on floor.}— 
BRADLEY v. BRLL Bus Co., [1928] 
N. Z. L. R. 204.—N.Z,. 


512i. ——— Act done in course of 
employment.|}—PItf., a passenger upon 
a south-bound car of an electric street 
ry. co., got off at a stopping place, & 
crossing behind the car, attempted to 
de over the rails used by the north- 

ound cars, & was struck by a car & 
injured. She had followed the direc- 
tions given her by the conductor of 
the south-bound car:—Held: pitt. 
was entitled to recover. The way 
pltf. was directed to take was dangerous 
& thie was known to the conductor.— 
FORSTER v. TORONTO Ry. Co. (1921), 
ae L. R. 441 4 51] O. L. R. 136.— 


J.8, 














K. B. 539. 
Brandon v. 


775, C. A. 
571. 


572. 
573. 
578. 


On waking 


PART V. SECT. 2, SUB-SECT. 3. 

k i. Bye-law prohibiting 
passengers from riding on car plat- 
forms.\—Where it was proved that 
pltf. could not, by exercise of reascn- 
able care, have avoided the accident, 
that there was standing room inside 
the car, but standing passengers 
prevented him from going in :—Held - 
pltf. was entitled to recover.—KIME 
ELECTRIC Ity. 
113; 64 








vw. HAMILTON RADIAL 
Co. (1921), 50 O. L. R. 
D. L. R. 191.—CAN. 


PART V. SECT. 2, SUB-SECT. 5. 


p. Add se reved. (1920), 43 Oo. hl. h. 
386; 190. W. N. 221.” : 

pi. Train stopping before reaching 
slation—No duty to warn passengers. |— 
GRAND TRUNK Ry. Co. OF CANADA 0. 
Mormenry, {1924)1 D. L. R. 450; (1924) 
S.C. Il. 101; 29 Can. Ry. Cas. 398.— 


CAN. 
q i. -}~-AsB 

as the entrance doors of a street car 
are open while the car is standing at 
& passenger landing place there is an 
implied invitation extended to in- 
tonding passonger to enter the car, 
& it is the duty of the conductor in 
charge of the car to afford them a 
reasonable opportunity to do so in 
safety. He is therefore negligent in 
giving the signal to start,the car before 
the entrance doors are” closed & all 
persons attempting to board the car 
are safely on.—WILSON v. WINNIPEG 
ELEcTRIO Ry. Co., (1922] 2 W. W. R. 
610 ry 68 D. L. R. 617.—-CAN. 


si. —— Conductor not on plat- 
Jorm.]—A tramway conductor, as the 
car was approaching a ‘stop if 
required ”? station, went on to the to 
of the car to change the screens whic 
showed the destination of the car, 
having satisfied himself that there was 
no one who wished to board the car, 
& that an eldcrly woman inside the 
car, the only passenger, showed no 
sign of wishing to get off. The 
passenger, who thought she had given 
a signal to stop, stepped on to the 
footboard & was jolted off after the 
car had passed the station, & was 
injured :—Held: no blame attached 
to the conductor, & the accident was 
due to the fault of tho passenger.— 
GRAY v. GLASGOW CORPN., [1926] 8. C. 
967.—SCOT. 


584 v. —-— Passenger thrown down.] 
-~-Held: thore was negligence on the 


289 

















Add. Annotation 
Ry., [1925] 2 K. 
Add. Annotation :-—Refd. Sharpe v. Southern 
Ry. (1925), 138 L. T. 693. 

Add. Annotation :—As to (1) Consd. Sharpe 
v. Southern Ry., [1925] 2 K. B. 311. 
Add: Annotation -—Apld. Broome vw, 
(1928), 188 L. T. 698. 

579a. S. P. WHITEHOUSE v. MIDLAND Ry. Co. 
(1866), 30 J. P. 760. 


fearing that he might be carried on, got out 
in a hurry without looking to see what he 
was stepping on. 
feet from the carriage floor to the ground, he 
fell & was injured :—Held: 
circumstances defts. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
defts. were not responsible.—SHARPE  v. 
SOUTHERN Ry. Co., [1925] 2 K. B. 311; 94 
L. J. K. B. 913; 133 L. T. 693; 69 Sol. Jo. 


There being a drop of five 


even if in the 


-Distd. Sha’ v. Southern 


. 381i. 


Agar 


urt of defts.’ servanta, & deft. lable 

damages.—GUILDAY * WINNIPEG 

Exrecrric Ky. Co.. [1922] 3 W. W. R. 
49%; 70D. U. 2. 517.—CAN. 

ti. Passenger stepping from moving 
car—-Accident avoiduble by exercise of 
reasonadvle care by carrier.|— GRIFFIN 
vo. CAPE BRETON ELEcrrio Co. (1921), 
63 D. L. R. 201; 55 N. 8. R. 19.— 
CAN. 

tii. —— In contravention of bye- 
law.|—Held: a contravention of an 
absolute statutory provision precluded 
a claim for damages.—HILi v. GRAND 
TRONK Ry. Co. (1922), 52 O. L. Rn. 
508,—CAN. 

u i. What is dangerous condition.) 
-——-BELLIOTY v. TORONTO TRANSPORTA- 
TION COMMISSION, [1927] 1 D. L R. 
259: 32 Can. Ry. Cas. 200; 59 
QO. Lis R. 609.—CAN. 


PART V. SECT. 2, SUB-SECT. 6. 

586 ii. -}—Deft. co. gratuitously, 
& for her own convenience, carried 
pltf. some four hundred yards past a 
station, where she was allowed to 
alight. At this place the ground was 
not level, & a person living along the 
line had been permitted for his own 
convenience to lay down on the right 
of way a platform, one end of which 
rested on a plank. Plitf. deseended 
safely to the parsperee but in pasalug 
from it she fell & was injured, owing, 

alleged, to some defect in the con- 








as 
dition of the plank supporting it :-— 
Held: the co. was not liable.—BURKK 


v. BRITISH COLUMBIA ELEcoTRIC Ry. 
Co., LTp. (1900), 7 B. C. R. 85.—CAN. 

592 ii. -+—Where a 
passenger, arriving at a station at 
night, walked along a platform, not. 
intended but frequently used as a 
means of exit, but which was not in 
any way guarded, &, after leaving the 
platform, fell into an excavation in 
the railway -co.’s grounds & was 
injured :—Held : the co. wero liable.— ° 
OLDRIGHT v. GRAND TRUNK Ry. Co. 
OF CANADA (1895), 22 A. R. 286.—OAN, 

sa. Waiting room—-Passage leading 
to ** Ladies Toilet ’’—Unlighted d un- 
locked door opening on to stairs to 
vasement.J—Pltf.’s wife entered a 
passage leading from a waiting room, 
above the entrance to which were the 
words ‘“* Ladies Toilet.” The passage 
had three doors lcading off it on tho 
left, The first was apparently that 
of a private office, the second was 
marked ‘“ Ladies Toilet” but was 


19 











Cases 597-—685. 


597. Add. Annotation :—Apprvd. & Apld. Letang 
v. Ottawa Electric Ry., [1926] A. OC. 725.: 


598a. ——.]—Applt. met with an 
accident on resps.’ property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Resps. contended that applt. had been guilty 
‘of contributory negligence, & that the maxim 
““ Volenti non fii injuria’’ applied to prevent 
her from receiving compensation :-—Held: 
unless resps., who had invited applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of ‘ Volenti non fit injuria”’ 
failed.—LETANG v. OTTaAwA ELEctTrRic Ry. 
Co., [1926] A. C. 725; 95 L. J. P. C. 158; 
185 L. T. 421; 42 T. L. R. 596, P. C. 


Whether escalator dangerous.|- 
ALEXANDER v. Crty & SourH LoNpon Ry. 
Co. (1928). 44 T. L. R. 450, D. C. 


603. Add. Annotation :—As to (8) Refd. Montreal 
City v. Watt & Scott (1922), 128 L. T. 147. 


605. Add. Annotation :—Refd. Nunan v. Southern 
Ry., [1923] 2 K. B. 708. 

609. Add. Annotation :—As to (2) Consd. Sharpe v. 
Southern Ry., [1925] 2 K. B. 311. 

620. aoe manatee oe to (1) pre reo v. 

ritannia Hygienic Laun o., [1923] 1 
K. B. 639. eee 

629. Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

638. Add. Annotation :—Refd. Pratt v. Patrick, 
[1924] 1K. B. 488. 

645. Add. Annotation :—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

652. Add. Annotation :—Refd. Rufiy-Arnell, ete. 
Co. v. R., [1922] 1 K. B. 599. 

682a. Necessity for submission to Rates 

Tribunal of schedule for standard season 

tickets.|—-Fte STANDARD CHARGES SCHEDULES, 

No. 1323a, post. 

Season ticket rates—Continuation of— 
1921 Act, s. 34.]-—~SOUTHEND CoRPN. v. 
LonpOoN MrpLAND & Scortiso Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 216. 

684. Add. Annotations :—Consd. Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern Ry., (1924] 1 K. B. 223. 








598b. 





683b. 





ENGLISH AND Eupree Digust SuppLEMENT. 


685a. Railway company—Whether applic- 
able—Action under Fatal Accidents Act, 
1846 (c. 93).}—Where a grip a by rail- 
way, who has agreed with the angle 6 , 
that their liability for personal injury not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum.— 
NUNAN v. SOUTHERN Ry. Co., [1924] 1 K. B. 
223; 98 L. J. K. B. 140; 180 L. T. 181; 40 
T. L. BR. 21; 68 Sol. Jo. 189, C. A.: 

Annotation :—Mentd. Venn v. Tedesco, (1928) 2 K. B. 227. 


685b. Injury on journey by spectal 
train.}—Pltf. was engaged as a workman 
-by contractors to the Ministry of Health for 
the construction of a road near H., & the 
Ministry made with deft. railway co. arrange- 
ments for a special train to take pitf. & other 
men from C. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words: ‘ On 
surrender of this voucher please supply the 
bearer with a return workman’s ticket to H. 
by any ordinary workman’s train without 
ayment. This voucher is only available 
y workman’s train.’’ The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. Oneside of the ticket had 
on it (inter alia) the words : ‘‘ See back. Work- 
men. By special cheap train for the ‘ working 
classes.’ ’’ On the other side were (inter alia) 
the words: ‘‘ This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & ‘* This ticket is issued 
subject to the conditions mentioned in the 
Managing Committee’s Act (62 & 63 Vict. 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The hability of the co. is 
limited to a sum not exceeding £100.”’ The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
gehen railway within twenty miles of 
ndon, ‘& limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves & pltf. whereby 
their liability was limited to £100. The ct. found 


locked, & the third, a fow fect beyond, 
was standing open. There was no 
artificial light in the passage, & the 
daylight was waning. Pitf.'’s wife 
assed through the open doorway & 
ediately foll down a flight of stairs 
into the basement below, & was 
severely injured :—Held: the third 
doorway was a trap or concealed place 
of danger, & was a place to which pltf.’s 
wife might eal have been 
expected to go in the belief, reasonably 
entertained, that she was entitled or 
invited to do so.—-EKNOWLTON v. 
Hypro ELECTRIO POWER COMMISSION 
OF ONTARIO, [192611 D. li. R. 217; 58 
QO. L. R. &0.—CAN, 


sd, ——— Doors leading from- . 
of carrier.}—The public cannot assume 
that access is allowed through all the 
doors naa into or leading into or 
leading out of a waiting room. When 
the doors intended for public use are 
indicated, failure to put on the other 
doors notices that ingress through 
them is forbidden does not amount to 
negligence: on the contrary, the 
absence of any notice should put the 


public upon iaquiry whether it should 
attempt to open these doors & to 
proceed further into a place where it 

as no business. But, even if failure 
to koep such doors locked may amount 
to negligence, the carricr 1 not be 


liable for an accident to a passenger 


where the cause of the accident was 
the passenger’s own want of caution in 
roceeding beyond such a door in the 
rk & in a strange place. ANADIAN 
NATIONAL Rys. Co. v. LEpaGR, [1927] 
pa R. 1030 : {1927} s. C. R. 675.— 


PART Vv. SECT. 2, SUB-SECT. 11. 


p i. -——~.Jj—The form of 
contract or shipping order used by a 
ry. oo, in connection with the trans- 
portation of live stock provided that 
an attendant should. eccompeny the 

but should not ve the 
trave) free or at a rate loss 


~—ee Se |= 


unlers he 

form of contract 

panies on the beck of the shipping 
i], which contained limitations as to 
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claims for personal injuries sustained 
while travelling. In an action 
recover damages for iniuries during 
transportation, due to the ne noe of 
the ry. oo.’s servants :—Held: the fact 
that the attendant hed not pen any 
fare was due to the fact that the ry. 
cO.’a agent made no attempt to collect 
the fare, & the ry. ca. was responsible 
for the omission; the attendant was 
a full-fare paasnecr & not a trespasser 
& was entitled to recaver damages.— 

TEwaRT v. GRAND TRUNK Pacirio 
Hy. Co., {1924} 1 D. L. R. 881; 1 
W. Ww. R. 478.—CAN. 


PART V. SECT. 2; SUB-SECT. 13. 
sm. Puseenger standing on platform of 
ng car.j—A passenger who leaves 
his seat in a tramway car & goer on to 
the platform, while the car is in motion, 

is not neces! uy ty of contributo 
negligence should he meet with an - 
dent while on the platform, the question 
depen ‘in each case upon the par 
r croumstances.— BUCHANAN W. 
Graecow CORPN., {1921] S. OC. 668.—~ 


_ that pitf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
Journey :— Held: although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, & contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 

that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than, that amount.—HEARN v. SOUTHERN Ry. 
Co. (1925), 41 T. L. R. 305, C. A. 
685c. Time limit for making claim.]— Pltf. was 
received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that the shipowners 
ule not be puaned re loss, damage Nel eed 
& passenger or aggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners’ 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltfé. 
within the time limited by the contract :— 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury; (2) as 
aa had failed to give any written notice of 
is claim within the time prescribed by the 
contract, he was not entitled to recover.— 
JONES v. OCEANIC STEAM NAVIGATION Co., 
11924] 2 K. B. 730; 98 L. J. K. B, 1053; 182 
L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 106 ; 
16 Asp. M. L. C, 4382. 
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689. Add. Annotations :—Refd. Nunan v. Southern 
Ry. (1928), 186 L. T. 181; Hearn v. Southern 
Ry. (1925), 41 T. L. BR. 805. 


695. Add. Annotations :-—Refd. Nunan v. Southern 
Ry. (1928), 180 L. T. 181. Mentd. Anchor 
Line (Henderson) v. Dundee Harbour Trus- 
tees, Ellerman Lines v. Dundee Harbour 
Trustees, Thomson, Shephard ». Dundee 
Harbour Trustees (1922), 88 T. L. BR. 299. 

696. Add. Annotation :—Refd. Walpole v. Canadian 
Northern Ry., [1923] A. C. 118. 


708a. ——— -|}—METROPOLITAN Ry. Co. v, 
os WESTERN Ry. Oo. (1886), 3 T. L. R. 





704. Add. Annotations :—Refd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420; 
Pratt v. Patrick, [1924] B. 488. 


724. Add. Annotation :—As t ) Consd. Smith v. 
Schilling, [1928] 1K. B. 429. 


725. Add. Annotation :—Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482. 


764. Add. Annotation :—Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 


765. Add. Annotation :—Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 


775. Add. Annotation :—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. O. 299. 


777. Add. Annotation :—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. O. 299. 

-]|—Where a passenger on a 
tramcar makes a sufficient & proper tender 
of his fare & the conductor mistakenly 
refuses to accopt it & has him arrested under 
a bye-law, which authorises the conductor, 
if a passcnger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name & 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment.-—-PERCY v. GUASGOW CORPN., [1922] 
2A. C. 299; 91 L. J. P. C. 187; 127 L. T. 
501; 86 J. P. 201; 38 T. L. R. 722; 66 
Sol. Jo. 555; 20 L. G, R. 605. 








781a. 





Part VI—Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van—By order of 
official.|—-EHINGER v. SOUTH-EASTERN & 
CHATHAM Hy. Co. & PULLMAN Oak Co., LTD., 
No. 851a, post. 


810. Add. Annotation :—Generally, Mentd. Com- 
pania Martiartu v. Royal Exchange Assce., 
[1923] 1 K. B. 650. 


PART Vv. SECT. 3, SUB-5ECT. 5. 


688 v, —— ——— }—Held : in 
view of the smallness of the type in 
which the condition was printed & the 
absence of any device to draw attention 

defts. had not taken reasonable 





‘gee Paormic RY 


S. P. ERICKSON v. CANADIAN 
Pactrico Ry. Co., WALSTEAD v. CANA- 


. Co 
D x R. 29; [192713 W. W. R. 749. m {. 
AN. 


PART V. SECT. 7. 
— ——— Refusal 


811. Add. Annotations :—As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522; Pratt v. Patrick, 
[1924] 1 K. B. 488. 


813. Add. Annotation :—Refd. Elder, Dempster v. 


115; 30 Can. ut6 Cas. 95; 560. L. R. 
202; revee (1924) 4 D. L. R. 339; 55 
O. L. R. 387.—OAN. . 

———- Removal exposing pas- 
senger to arrier liable. }— 
Hown v. NiaGaARa ST. CaTaarRinus & 
TORONTO Ry. Co., (1925) 2 D. L. R. 


. (Savk.), [1928] 





means to bring it to pursuer’s notice.— b i. to obey con- 115; 30 Can. Ry. Cas. 95; 560. L. RB. 
cea D. none wae ee d unreaaonable— Carrier 202.—CAN. 
- NAVIGATION ‘ . . British COLUMBI 
554.- 7 eacinio RE. Co, (ont). 70D. L. R. PART VI. SECT. 8, SUB-SECT. 1. 
ets De 738; 30 B.C. R. $40.-—-CAN. oi. ——- Sent back: returns 

TRUNK P # Go. ». i, ——_ —— Removal exposing pas- steamer after arrival on— 
See Sy we ake ME da eet LEMS, CONG) oP BL. "h, YOE™ 

iy “ r) e * < ° WH Vv. a ahJe e , e e e on 
—CAN. ToronTO Ry. Co., (1925] 2 D. L. R. CAN. , 
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Cases 813-—893. 


Paterson, Zochonis, Griffiths Lewis Steam 
Nee Co. v. Paterson, Zochonis, [1924] 
A. ©. 5 


8238. Add. Annotation :—As to (3) Folld. Vosper v. 


G. W. Ry. (1927), 137 L. T. 520. 


827a. Luggage put in compartment by porter— 


830. 


831. 


Passenger travelling in another compart- 
ment.] — Plitf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train, third class, with 
some friends ‘whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value :—Held: as the 
railway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenger, pltf. was entitled to recover.— 
VOSPER v. GREAT WESTERN Ry. Co., [1928] 
1K. B.340; 97 L. J. K.B. 513 187 L. T. 520 ; 

43 T. L. R. "788 ; 71 Sol. Jo, 605, D.C. 


Add. Annotations :—As to (1) Refd. Ehinger 
v. 8S. BE. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper v. G. W. Ry. (1927), 
137 L. T. 520. As to (2) Refd. Ehinger v. 
S. E. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. As to (3) Consd. Ehinger v. 
S. hh. & C. Ry. & Pullman Car Co. (1922), 38 
YT. L. R. 678. 


Add. Annotation :—Gencrally, Refd. Vosper 
v. G. W. Ry. (1927), 187 L. T. 520. 


833a. S. P. HARRISON v. GREAT WESTERN Ry. Co. 


851a. 


885. 


890. 


PART VI. SECT. 8, SUB-SECT. 4. 


di. 
was a valid answer to plté.’s ac ‘tion 
that she had assented to be bound by 
the imskat relieving the carrier from 





(1875), 39 J. P. 312. 


-I—Pitf., who was pas- 
senger with a ticket from Paris to Tendon 
via Dover, & thence by the railway of deft. 
railway co., took an additional ticket from 
the second ‘defts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that co. did all that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pitf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 


851b. 


set Leal :—Consd. Prico v. Union Lighterage Co. ios 


Enauish AND Emprre Digest SuPPLEMENT. 


at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the lug egage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. :—Held: asa railwa. co. contracted 
as insurers of passengers’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Car Co.’s officials in 
unloading had contributed to the loss, the 
Shy yaa Car Co. were not liable.—-EHINGER 
SoUTH-EASTERN & CHATHAM Ry. Co. & 
PULLMAN Can Co., Lrp. (1922), 38 f. L. RB. 
678; 66 Sol. Jo. 638. 
——.|—A special contract, 
entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage ‘‘ under any circumstances 
whatsoever” :-—Held: such a stipulation 
covered the case of wilful default & mis- 
feasance by the shipowner’s servants.— 
TAUBMAN v. PACIFIC STEAM NAVIGATION Co. 
(1872), 26 L. T. 704; 1 Asp. M. L. ©. 336. 








K. B. 222; Travers v. Cooper, (1915) 1 K. B. 73. 


Refd. The Pearlmoor, [1904] P. 286 


852. 
857. 


858. 


863. 


866. 


Add. Annotation : ---(tonerally. Refd. Albe- 
marle Supply Co. v. Hind, [1928] 1K. B. 307. 
Add. Annotation :—As to (1) Refd. Brown v. 
a Hourani v. Same (1927), 187 L. T. 
5 


Add. Annotations :—Consd. Werner v. Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 578. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
fon Co. v. Paterson, Zochonis, [1924] A. C. 
oun Annotations :—Refd. L. & N. W. Ry. 
Neilson, [1922] 2 A. C. 263; Nunan v. 
Southern Ry., [1923] 2 K. B. 708 ; Buerger 
v. Cunard SS. Co., [1925] 2 K. B. 646; The 
Refrigerant, [1925] P. 130. 
Add. Annotations :—Consd. Ehinger v. S. E. 
& C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. "678. Apld. Hearn v. Southern Ry. 
(1925), 41 T. L. R. 305. Refd. Nunan v. 
Southern Ry., [1923] 2 K. B. 703. 


Part a of Animals. 


Add. Annotation :—Refd. G. N. 
L. E. P. Transport & Depository, ib 3] 3 
K. B. 742. 


Add. Annotation :—Refd. G. N. Ry. v: 





855 iii. 
traveller. |—Held ; 
scant 


Special contract. }—Held : it 











898. Add. Annotation :—Refd. 


Sten 


Inexp 
pitf., a woman of 
ucation & unaccustomed to 
travel, was entitled to recover from 
deft. co. notwithstandin 


L. E. P. Transport & Depositor 1922 
ae ae p p y, [ ] 
G. N. Ry. 


L. E. P. Transport & Depository, von0 
re TAG p p ry, [ ] 


poisoning.}—Action against doft. ry. 
co. dism d, as there was no evidence 
sonnecting the cause ya injury with 
any alleged negligence, & the causo of 
the damage was pure & pee of 
speculation.—T CANADIAN 


ertenced 


& clause on 





Hability.—FENNELL v. MONTREAL S.S. ber ticket limit defts.’ Hanhilit: URNER 
Co. (1876), 6 Nfld. L. R. 124.—NFLD. as the clause had Peed waived, & there Paciric Ry. oe 11923) 2 hie W. R. 
pit ott, Construction.J— Was & special contract, —TOLERTON v. 858; 66 D. L. R. 31.—OAN 
RICHRLIEO | NAVIGATION Co. CUNARD &.S. Co., [1924] 3 D. L. fh. 

(1889), 18 8, C. R. 704.—CAN. 355; 2 W. W. CH. 927; 33 B. C. KR. bi. Unless written notice of 

ei. —— cus eld: pitt. Ming 551.—CAN. claim given at point of Bene: }— 
bound by wel conditions. au Marky wa} & PEEpIAN “PAGO. Tee Co. “gett 
ALLAN A a 
ATLAN (1580), Jao TS Me Be de 3 HART VEL BECT.“8- 3 W. W. RB. 788; 62D. L. R. 60i 
R. & G.) 211.—CAN. wi, —— Animals dying of arsenic 15 Sask. L. it. 1,—CAN. 
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Vol. VI0L—Carriers. Cases 895-——-1015a. 


Part Vill—Carriage of Explosives and Dangerous Goods. 


895. Add. Annotation :~—Consd. G. N. Ry. v. 2K. B. 742. As to (8) Refd. Transoceanica 
L. E. P. Transport & Depository, [1922] Soc. Italiana di Navigazione v. Shipton, 
24K. B. 742. [1923] 1K. B. 31. 
896. Add. Annotations :—-As to (1) Consd. G. N. 
y. v. L. EH. P. Transport & Depository, 896a. ———.]—GreEatT NORTHERN Ry. Co.v. L. E. P. 
[1922] 2 K. B. 742. As to (2) Folld. G. N. Ry. TRANSPORT & DEPOSITORY, Lrp., No. 234a, 
v. L. E. P. Transport & Depository, [1922] anie. 


Part IX.—Measure of Damages. 


905. Add. Annotation :—Refd. Patrick v. Russo- [1923] 1 K. B. 690. i, Hall v. Pim 
British Grain Export Co., [1927] 2 K. B. (1926), 32 Com. Cas. 46. 
535. 918. Add. Annotation :—As to (1) Refd. Patrick 


v. Russo-British Grain Export Co., [1927] 

910. Add. Annotations :—Consd. Patrick v. Russo- KOR 
British Grain Export Co., [1927] 2 K B.535 930. Add. Annotation :—Refd. Aronson v. Molga 
Apld. Re Hall & Pim’s Arbitration (1928), 189 Holzindustrie A./G. Leningrad (1927), 32 
L. T. 50. Refd. Pinnock v. Lewis & Peat, Com. Cas. 276. 


Part X.—Statutory Control of Carriers’ Business. 


954a. Side entrance to—Refusal to re-open.]—In wagons.|—Where arailway co. is always ready 
deciding an application for the provision of to provide an adequate supply of wagons for 
reasonable facilities under 1854 Act, s. 2, & the conveyance of coal from stations on their 
of reasonable facilities & conveniences under system, their refusal of an application that 
1921 Act, s. 16 (1), the ct. must be satisfied they should accept privately owned wagons 
that in refusing such facilities & conveniences does not constitute a refusal to afford reason- 
the railway co. are acting without due regard wble facilities for the receiving, forwarding, & 
to the proper discharge of their obligations, delivery of traffic on their railway, or the 
& the facility or convenience asked for will subjection of appcts., or .of the traffic in 
not be ordered where it is only for the benefit which they are interested, to undue or un- 
of a special class of persons who form a small reasonable prejudice or disadvantage.—CHAR- 
proportion of the travelling public. Where RINGTON, GARDNER, LockEerr & Co., Lib. v. 
it is sought to restore a former convenience SOUTHERN Ry. Co. (1926), 42 T. L. R. 758; 
& conditions have changed, there is nothing 19 Ry. & Can. Tr. Cas. 1. 


eR ah ee ey orded before, & the 980, Add. Annotation :—As to (1) Consd. Charring- 


aggtion vil be decided op ie mene ae tay Gardner, Lockett». Southern Ry. (1020) 


for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 49193, ——- To continue former facilities—Pending 


Midland Ry. Co. at N. which had been closed 
: : és ” decision as to rights of parties.|—Upon an 
2 pal sea ee A Seariifag Boney, e pie : application for ide interlocutory injunction 
stations adop ye (05.02 ab Wee Snow ordering that certain former facilities for 
that only 16 per cent. of the passengers using receiving & running through - passenger 
the station, who were mainly season & weekly coaches should be continued pending .a 
ticket holders, would be likely to use such decision as to the rights of the parties :— 
entrance, & that no general public incon- Held: this not being an application to 
ae Rett the ae refused to ee any restrain a threatened act, regard should be 
Re to. 1022), oR L |. 589 67 sel Ie - made to the balance of convenience, & upon 
40k: 31 3 a R. 71: 17 Rv. & Po ° Tr. the facts, no interlocutory order should: be 
Cg ee Y: an. if, made.—-GREAT CENTRAL Ry. Co. v. LONDON 
pee) Aes & NoRtH WESTERN Ry. Co. (1922), 17 Ry. & 
955. Add. Annotation: —Consd. Nottingham Can. Tr. Cas. 89. 


Corpn. v. Mid. Ry. (1922), 128 L. T. 539. 
‘ : ; Necessity for submission to Rates 
958. Add. Annotation :—-As to (3) Consd. Notting’ ar of soheaule for standard workmen’s 


9762. ——- Refusal to accept privately owned No. 1823a, post. 


PART X. 


For cases decided by the Board of Railway Commissioners for Cunada, sce, gencrally, RatLways, Vol. XXXVIIL., pp. 
254-256, 375-378. 
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Cases 1026-—1219a. 


1025. Add. Citation :—sub nom. R. v. RAILWway 
Comras., 46 J. P. 35. 


1048a. Amount fixed so as to allow rebate to be 
made.|] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a ser 
rate equal to the original charge :—Held: 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
eve; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
—GLENAVON GarRW COLLIERIES, LID. v. 
RHONDDA & SWANSEA Bay Ry. Co., GREAT 
WESTERN Ry. Co. & Barry Ry. Co. (1915), 
16 Ry. & Can. Tr. Cas. 65, C. A. 


1049a. ~—— Applicants not performing 
functions of ordinary railway company.|— 
STOCKSBRIDGH Ry. Co. v. GREAT CENTRAL 
Ry. Co. (1909), 18 Ry. & Can. Tr. Cas. 335. 

1051a.———._ Congested route—Alternative route 
available.|—Held ; (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment.— DEARNE 
VALLEY Ry. Co. v. GREAT NORTHERN Ry. 
Co. & GREAT CENTRAL Ry. Co., LANCASHIRE 
& YORKSHIRE Ry. Co. v. GREAT NORTHERN 
Ry. Oo. & Grea’ CENTRAL Ry. Co. (1914), 
15 Ry. & Can. Tr. Cas. 202. 

1058a. ——— Terminal costs.])— DEARNE VALLEY 
Ry. Co. v. GREAT NORTHERN Ry. Co. & 
GREAT CENTRAL Ry. Co., LANCASHIRE & 
YORKSHIRE Ry. Co. v. GREAT NORTHERN Ry. 
scr & GREAT CENTRAL Ry. Co., No. 105la, 
ante. 

10602. Payment of rebate to trader.]— 
GLENAVON GaRW  COLLIERIES, LTD. v. 
RHONDDA & SWANSEA Bay Ry. Co., GREAT 
WESTERN Ry. Co. & Barry Ry. Co., No. 
10438a, ante. 

1080. Add. Annotation :—Generally, Mentd. Brock- 
lebank v. R., [1924] 1 K. B. 647. 

1096a. Regulation affecting one class of goods 
only—Lower rate neces in public interest.] 
——PORT OF MANCHESTER WAREHOUSES, LTD. 
v. HIRE LINES COMMITTEE, GREAT 

CENTRAL Ry. Co. & Great NorTHERN Ry. 
Co., No. 1219a, post. 

1008. Add. Annotation :—As to (1) Refd. York 

Corpn. v. Leetham, [1924] 1 Oh. 557. 

1166a. Rebate on sidings rate.]—-Upon a com- 
plaint of undue perference it was admitted 
that appcts., whose works at S. were connected 
by a private siding with defts.’ railway, paid 
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the same rates as if their traffic used that 
station, while two of their competitors, whose 
respective works at B., ten miles from §., 
were also connected by private sidings with 
defts.’ railway, received a rebate of 2 
per ton off the B. station rates on Cc 
similar to that of appcta. Appcts. called no 
evidence, The Salih od co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcts. 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appcts.’ com- 
er at B. after allowing for the rebate :-— 
: without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, & there was no pre- 
ference of appcts.’ competitors.—PRENTICE 
BroTueErs, Lp. v. LONDON & NorrH EasTERN 
Ry. Co. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1169. Add. Annotution :—As to (8) Refd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42'T. L. R. 758, 


1171. Add. Annotation :—Refd. Prentice v. L. & 
N. E. Ry. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1175a. —— Adoption of exceptional rates.|]— 
PORT OF MANCHESTER WAREHOUSES, LTD. v. 
CHESHIRE LINES COMMITTER, GREAT CENTRAL 
Ry. Co. & GREAT NorTHERN Ry. Co., No. 
1377a, post, 


1184. Add. Annotation :—As to (1) Consd. Port of 
Manchester Warehouses v. Cheshire Lines 
Oommittee, G. C. Ry. & G. N. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 54. 


1193. Add. Annotations :— As to (1) Consd. Prentice 
v. L. & N. HE. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Befd. Port of Manchester Ware- 
houses v. Cheshire Lines Committee, G. C. Ry. 
& G. N. Ry. (1922), 17 Ry. & Can. Tr. Can. 54. 


1219a. Injunction—Rate quoted but not 
actually made.j—-Appcts. were owners of a 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consignment of cigarettes 
was conveyed over the Ship Canal to appcts.' 
warehouse, & was thence consigned to London 
over the railways of resp. cos., who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the. warehouse of the Ship C. Co. they 
quoted a rate of 54s. 6d., the latter being the 
Liverpool to London rate, which was ; deca 
by competitive shipping rates. Upon a 
complaint that the chester Ship Oanal 
Oo. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 
competition, the lower rate was nec in 
order to secure for Manchester in the public 


Act, 1919, 2. ae vw STANDELL, 
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interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 


which to distinguish between goods con- 
signed from, Manchester Town & Manchester 


Port respectively was to draw a line between 
oods on the premises of the Ship Canal Oo. 
those which had passed out of the control 
of that co. :—Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made.—-PoRT OF MANCHESTER WAREHOUSES, 
Lrp. v. CHESHIRE LINES COMMITTER, GREAT 
CENTRAL Ry. Co. & Grear NORTHERN Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 


1236. Add. Annotation: — Refd. Charrington, 
Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 

1287a. Continuance of fixed rate—Under sub- 
sisting agreement—What amounts to ee- 
ment.|—An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period :—Held: not an 
agreement fixing those rates within 1921 Act, 
s. 34.—SOUTHEND CORPN. v. LONDON MIpD- 
LAND & ScortrisH Ry. Co, (1927), 19 Ry. & 
Can. Tr. Cas. 216. 


1237b. —— What is a fixed rate..—A rate 
which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day, if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34.—CARDIFF COLLIERIES, LTD. v. GREAT 
WESTERN Ry. Co. (1927), 19 Ry. & Can. Tr. 

Jas. 202. 
1237¢. — j—Held: although a fixed 
quarterly allowance when distributed over 
a fluctuating quarterly traffic vielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appcts. 
* under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 1921 Act, s. 34.—R. & W. Paut, 
LTp. v. LONDON & NorTH EASTERN Ry. Co. 

(1927), 19 Ry. & Oan. Tr. Cas. 228. 

1237d. ——— Under special statutory provision— 
What amounts to special statutory provision.|] 
—-SOUTHEND CORPN. v. LONDON MIDLAND & 
Scorrisn Ry. Co. (1927), 19 Ry. & Can. Tr. 

Cas. 216. 
1243. Add. Annotation :—Refd. Rownson, Drew 
& Clydesdale v. G. W., LM. & S., L. & N. E. 
& Sonthern Rys. (1928), 19 Ry. & Can: Tr. 

Cas. 235. 
1245a. *‘ Rolling stock ’’—Transit of 
wagons needing repair on change of owner- 
ship.|—Under the heading * Rolling Stock ” 
of the ‘‘General Railway Classification of 
Goods, 1921,’ if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 


empty 
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- SUTHERLAND-INNES 
TRUNK RY. 


Vol. Vill.—Carriers. Cases 1219a—13823b. 


the conveyance of empty wagons is charge- 
able; if the cause of the transit is repairs 
only, the half-rate is chargeable; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable—LONDON, MIDLAND & 
ScorrisH Ry. Co. v. INck Wagon & IRon- 
WORKS Co., Lip. (1924), 181 L. T. 229; 40 
T. L. R. 651, 0. A. 

1245b. ‘‘ Pipes, rain water & their connections, 
cast iron or steel °’—Include rain water pipes 
adapted for other purposes.| ——- RowNson, 
Drew & CLYDESDALE v. GREAT WESTERN, 
LONDON, MiIpLAND & ScoTrisH, LONDON & 
NortH EAsTern & SOUTHERN ty. Cos. 
(1928), 19 Ry. & Can. Tr. Cas. 235. 

1245¢. ‘* Coal ’*—Coal, coke & patent fuel.|— 
Re Nationa Gas Cotne', OF GREAT 
BRITAIN & IRELAND'S @prn.t (1927), 19 
Ry. & Can. Tr. Cas. 163, 0. A. 

1285. Add. Annotations :—As to (1) Refd. G. W. 
Ry. v. Laing (1922), 39 T. L. R. 93; Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, {1923] 1 K. B. 31. 

1286. Add. Annotations :—As to (1) Refd. Trans- 
oveanica Soc. Italiana di Navigazione v. 
Shipton, [19238] 1 K. B. 31; He Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 58. As to (2) Consd. 
G. W. Ry. v. Laing (1922), 39 T. L. R. 93. 

1287. Add. Annotations :—Consd, G. W. Ry. v. 
Laing (1922), 39 T. L. R. 98. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton, [1923] 1 K. B. 31; Prager v. Blatspiel, 
Stamp & Heacock, {1924} 1 K. B. 566. 


1316. Add. Annotations :—Refd. Bede Steam Ship- 
ping Co. v. Bunge y Born, Limitada S. A. 
(1927), 43 T. L. R. 874; Wales v. Iron Trades 
Perey re Assocn. (1928), 21 B. W. C. C. 


1316a. —— ——~.|—-Great CENTRAL Ry. Co. v. 
SwANN (1913), 48 L. Jo. 47. * 


1828. Add. Annotations :—Refd. Griffiths v. Stude- 
bakers, [1924] 1 K. B. 102; R. v. Leinster, 
[1924] 1 K. B. 311. 


Sect. 6.—EXCEPTIONAL RATES AND FARES 
(Vol. VIIL., p. 207). 


1828a. Under 1921 Act—Meaning of ‘‘ standard ”” 
& ‘‘ exceptional.’’]——-The expression ‘‘ stan- 
dard ’’ as applied to charges in Tart III. of 
the above Act is the correlative or com- 
lementary term to ‘‘ exceptional,’ &, there 
eing therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
& workmen’s fares.— Re STANDARD CHARGES 
oo (1928), 17 Ry. & Can. Tr. Cas. 


Szor. 7.—OWNER’S RISK RATES (Vol. VIII., 
p. 207). 


1323b. Conveyance of goods by passenger train at 
owner’s risk —— Application for reduction of 


Co. %. Can. Ry. Caa. 128,—CAN, 
Co. (1921), 27 
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Cases 1823b—1381a. 


1323c. 


rate—-Difference in risk negligible—Whether 
ground for two scales.|—Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Resps. con- 
veyed these discs at full parcels scale, but 
under owner's risk conditions. Appcts. 
claimed that since the discs wwre conveyed 
at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Resps. contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the difference of risk :—Held: the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, 4, 
when not properly packed, at owner’s risk 
‘* Properly packed ’’ means packed according 
to reasonable regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of diffterence.— 
BRITISH MuSIC INDUSTRIES FEDERATION v. 
CALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 

Grounds for  ordering.|]- 
Revised scales of rates based on the “‘ zone ”’ 
principle for the carriage of parcels by pas- 
senger train at co.’s risk & owner’s risk 
respectively were put into force by resp. cos. 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, whereby the above increases of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s risk : 
~-Held: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 


of meeting increased expenses, & in the absence | 


of special circumstances the proper practice 
was to give equal reduction to all; taking the 
above owner’s risk scale of Nov. 1918, & not 
that of 1914, as sought by appcts., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed. those in force in Sept. 1920, 
as reduced, by 25 per cent.—SausaGE MANU- 
FACTURERS’ Assocn. v. LONDON, MIDLAND & 
Scottish Ry. Co., LoOnpon & NortH EasTERN 
Ry. Co., GREAT WESTERN Ry. Co., SOUTHERN 


1326a. 


ENGLISH AND EmprrE Digest SuPPLEMENT. 


Ry. Co., & CHESHIRE LINES COMMITTER (1924), 
18 Ry. & Can. Tr, Cas. 59. 





Charges imposed by Ministry of 
Transport.|—Appcts. claimed reductions in 
the charges made by resps. for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 3s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 5s. per day, & in the case of sheets 
6d. & 1s. for the like peridds. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 had been ls. 6d. per day for wagons & 


_ 8d. per day for sheets after the free periods 


then given. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Resps. contended 
that the charges complained of were reason- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of ‘Trans- 
port in making a differentiation between the 
first two days following the free periods & 
subsequent days:—Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of; (2) having regard to the value of wagons 
& sheets as compared with 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing & overall charges & the extra 
expenses of shunting & occupation of siuing 
involved, the charges of 3s. per day for wagons 
& 6d. per day for shects, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & 6d. per day upon wagons & 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with.— 
British Hay TRADERS’ ASSOCN. v. LONDON, 
Miptanp & Scorrish Ry. Co., LONDON & 
NORTH EASTERN Ry. Co., SOUTHERN Ry. Co., 
& GREAT WESTERN Ry. Co., Bririsa In- 
DUSTRIES FEDERATION v. SaME (1925), 18 
Ry. & Can. Tr. Cas. 169. sf 


1330. Add. Annotation :-—As fo (8) Consd. G. W. 


Ry. v. Laing (1922), 28 Com. Cas. 100. 


13381a. ——— Congestion caused by increased traffic 


—Insufficiency of unloading sidings.]—Pltf. 
co. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 


'-the normal goods traffic consigned to that 


station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unJoading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 


** Cara stored on carrier’s or private 
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wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Plitf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. within the scope of pltfs.’ undertaking 
by the desire of defts. :—-Held: as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed.— Great WESTERN Hy. Co. 
v. LAING (J.) & Co., Lirn. (1922), 39 T. L. R. 
- 93; 28 Com. Cas. 100, C. A. 

1887. Add. Annotation :—Generally, Refd. Prentice 
v. L. & N. HE. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177, 

13372. -}—PRENTICE Brorupers, Lp. 
v. LONDON & NortH Eastern Ry. Co., No. 
1166a, ante. 


1337b. Terminal charges not in fact made.]— 
Appets. carried on business as timber 
merchants at a private siding about half a 
mile from resps.’ station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not cntitled to make any 
charge over & above the charge for con- 
veyance :—Held: (1) the conveyance of 
appcts.’ traffic started from or ended at a 
siding in the R. station, & resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 
(2) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
& a station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable traffics are passing from the station 
& the siding under such rates.—Drxon 
(T. & M.) Lrp. v. LONDON, MipLanp & 
Scotriso Ry. Co. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 
1342. Add. Annotation :—As to (1) Consd. G. W. 
Ry. v. Laing (1922), 39 T. L. R. 93. 


1849. Add. Annotation :—As to (2) Refd. Dixon 
Z ie & S. Ry. (1924), 18 Ry. & Can. Tr. 
as. 46. 


13849a. Application for increase -—— Before 
*‘appointed day ’’—-1921 Act, s. 60.]—The 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect. to entertain, 
prior to ‘‘the appointed day” to be fixed 
under that Act, an application by a private 
siding owner for an increase in a rebate allowed 
him & for a consequent reduction in charge, 
& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression ‘“‘ charges ’’ in sect. 60 








PART X. SEOT. 11, SUB-SECT. 3. 
1365 fi. —— Long-standing volun- 
tary ftoll..—Where an inorease in a 


long-standing voluntary tol] is sought, 
the onus is on the carrior to establish 
its reasonableness.—NaTIONAL DAIRY 


Vol. VI0I.—Carriers. Cases 1831la—1377a. 


including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he se Gt entitled.— 
British Exrracrina Co. »» BRITISH 
Soap Co., Lrp., & Brivisu ORRAMERIES, Lrp. 
v. LONDON & Norra EASTERN Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 
Annotations Api. British Hay Traders’ Assocn. v. L. M. & 
S. Ry., L. & N. KE. Ry., Southern Ry. & G. W. Ry., 
British Industries Federation v. Same (1925), 18 Ry. & 
Can. Tr. Cas. 169. Refd. Paul v. L. & N. KE. Ry. (1927), 
19 Ry. & Can. Tr. Cas. 228. 
1864. Add. Annotation :—Refd. Tate & Lyle v. 
L.& N. BE. Ry. & LL.M. & S. Ry. (1926), 
43 T. L. R. 134. 

1373. Add. Annotation :-—-Consd. Re Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53. 


Sect. 12.—REDUCTION OF RATES 
(Vol. VIII., p. 217). 


1377a. Who may apply for—Trader ‘‘ interested ”’ 
=<—Warehouseman & forwarding agent.]— 
Appcts., who were warehousemen & forward- 
ing agents at Trafford Park, Manchester, & 
who had unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 106s. 7d., formerly 
107s., charged upon cigarettes consigned in 
two-ton lots from their Traflord Park ware- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, London, 
upon the ground that the corresponding 
rate from Liverpool was 54s. 6d., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appcts. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition which did not exist in the 
other. Resps. objected that | Bees were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of,.which was the 
ordinary Manchester town rato, was reason- 
able :—Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings; (2) in deciding 
what was a reasonable rate to be charged 
to appets., regard should be had to the 
following considerations: (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular brancno of his business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right tor 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 


NOIL v. GRAND TRUNK & CANADIAN 
Splice Ry. Cos. (Mik Rate CAasE) 
(1919), 26 Cun. Ry. Cas. 113.—CAN. 
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13774. 


the railway cos. were mistaken; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not rive Rag fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles & taking 

the circumstances into account, a 
should be allowed .a rate of 72s. 6d. subject 
to any general revision of rates.—PORT OF 
MANCHESTER WAREHOUSES, LTD. v. CHESHIRE 
Lines COMMITTEE, GREAT CENTRAL Ry. Co., 
& GREAT NORTHERN Ry. Co. (1922), 17 Ry. 
& Can. Tr. Cas. 95. 


1377b. Grounds for ordering—Necessity for prima 


facie case.]—Confectionery in bottles & jars 
was carried by the railway cos. originally at 
co.’s risk, & subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except: at owner’s risk, owing to the 
heavy proportion of claims against them for 

age. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars :—Held: (1) an appct. 
for a reduction in rates must make a prima 
facie case for the same; (2) such a case had 
been made upon the above facts; (3) the 
cos. were not precluded from making special 
conditions by reason of the ‘fact that they for 
some time had carried the above goods 
without conditions; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., e.g. 
4 or 5 per cent., was not sufficient to justify 
a reduction in rate.—MANUFACTURING CoN- 
FECTIONERS’ ALLIANCE, INCORPORATED v. 
CALEDONIAN Ry. Oo. (1922), 17 Ry. & Can. 
Tr. Cas. 135. 


1877c. J}—Port oF MANCHESTER WARE- 


HOUSES, LTD. v. CHESHIRE LINES COMMITTEE, 
GREAT CENTRAL Ry. Co. & GREAT NORTHERN 
Ry. Co., No. 1377a, ante. 

Experimental rate.|\——-Upon an appli: 
cation for an experimental reduced rate of 
40s. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
resp. railway cos. offered for a period of five 
months a rate of 45s., plus siding haulage 
charge. The ordinary class rate was 88s. 2d., 
leas 124 per cent: Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered :—Held: the 
rate should be 45s. Qu.: whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic.— 
Marsh v, GREAT EASTERN & GREAT WESTERN 
Ry. Oos. (1922), 17 Ry. & Can. Tr. Cas. 129. 
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applications to remove certain fat-rate 
additions to the rates on appcta.’ traffic 
which had been im by the Minister of 
i i reaseet ck 919 ( Oh 
oO ct, C. ; 
8s. 8 (1) (c):—Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the und that the reasons 
iven in support of their imposition by the 
ormer Rates Advisory Committee were not 
applicable to appcts.’ traffic; (8) the rates 
on appcts.’ traffic were not excessive, notwith- 
stan: that the ntage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
carried at higher aa rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, i.¢., coal, traffic. 
(4) A rate is not nec y excessive because 
& railway co. are not handing back on balance 
to the traders all the savings that they are 
making in reduced expenses.— MONMOUTHSHIRD 
& SoutH WALES COAL OWNER’S ASSOCN. v. 
GREAT WESTERN Ry. Co., MONMOUTHSHIRE 
& SourH WALES COKE Ovens & Byz-PRO- 
DUCTS WORKS ASSOCN. v. SAME, SoUTH WALES 
PaTENT Furt MANUFACTURERS’ ASSOCN. v. 
SAME (1923), 18 Ry. & Can. Tr, Cas. 1. 


1377f. Reductions granted to other interests. ] 


—Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being gt of 
a larger increase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appcts. in support of their 
case: (1) that a Boden proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resps.; & (3) that they apprehended 
in the future an intensive foreign competition 
which a reduction in railway rates would 

them to meet:—Held: (1) the re 
ductions in rates granted by resps. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appcts.; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in appcts.’ trade which was mainly 
due to the abnormal European political 
situation was passing away ; (8) in an applica- 
tion for a reduction of a rate under 1921 
Act, s. 60, the onus lay upon an appct. to 
show the existence of some element of unfair- 
ness or of pate oe to unfairness, 
& appcts. had not discharged that onus by 
alleging that a reduction in rates would assist. 
—MINING ASSOCN. OF GREAT BRITAIN v. 
LONDON, Mipianp & ScorrisH, LONDON & 
NorTH Eastern, Great WESTERN, & 
SOUTHERN Ry. Cos., & CumsHire Lives Com- 
MITTEE, NaTIoNaAL Assocon. OF CokH & 
Byg-Propucr PLANT. (OWNERS) v. SAME 


1877e. ———- Hemoval of flat-rate additions phiaiar iat ig Monta. Dizon nce M. & 8. Ry. 


“ imposed by Minister of Transport.j|—Upon AMOt 1s Ree Coe te . 46 
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1877g. Abolition of free storage facilities. }— 
Appcts,, the owners of a warehouse at Trafford 
ion e ld ton’ P asepistn yon alien or 
§. 1ld. per ton for sugar from Liverpoo 
to their private siding at Trafford Park, 
being the same amount as the correspon 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation & services, including twenty-eight 
days’ free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
to appets.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion povees by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from Liverpool to Manchester, &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight days :—Held: the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station.—PortT 
OF MANCHESTER WaRnHOUSES, LID. v. 
LONDON, MIDLAND & SCOTTISH Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 81. 
1377h. -]|— Upon an application that the 
rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 





Vol. VIEI.—Carriers. Cases 1877g—1449. 


in Class 3 of that classification :—Held: there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, & the ct. had not 
ha at that stage to alter the classification.— 
ATIONAL ASSOCN. oF CoRN & AGRICULTURAL 
ANTS v. LONDON, MIDLAND & SCOTTISH 
Ry. ©o., CROSFIELD’s Om & CaKE Co., 
Lrp. v. LONDON, MipLanp & Scorrisu Ry. 
Co. (1925), 18 Ry. & Can. Tr. Cas. 97. 


18771. ——— Group rates.|—Goop (JoHn) & 
- Sons, Lrp. v. Lonpon & Norra Eastern 
Ry. Co. (1927), 19 Ry. & Can. Tr. Cas. 191. 


1877}. Burden of proof—On applicant.}—MimniIna 
AS3OCN. OF GREAT BRITAIN v. LONDON, 
Miptanp & Scorrisu, ‘io jon & NorTH 
EASTERN, GREAT WeEsigr.., & SOUTHERN 
Ry. Cos., & CHESH “INES COMMITTEE, 
NATIONAL ASSOCN. OF CokH & Bys-PRODUCT 
PLANT (OWNERS) v. SAME, No. 1877f, ante. 


1877k. ——,.|—-EBBwW VALH STEEL, InoNn 
& COAL Co., Lirp. v. LONDON, MIDLAND & 
ScorrtsH Ry. Co. (1927), 19 Ry. & Can Tr. 
Oas. 207. 


13771. Power of railway company during transi- 
tional period until ‘‘appointed day ’’——To 
raise reduced rates.|—Under 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the Railway Rates 
‘Tribunal, if by so doing they do not exceed 





the maximum.—TaTsS Lyte, Lrp. v. 
LONDON & NortH EAsTern Ry. Co. & 
LONDON MipLANpD & Scorrisn Ry. Co. 


(1926), 43 T. L. R. 1384; 71 Sol. Jo. 82, H. L. 
What rates-—Owner’s risk rates. }—See Nos. 1323b, 
1323c, anfe. : 
Pa for detention.|—See No. 1326a, 
ante. 





Part Xl.—Remedies of and against Carriers. 


1390. ddd. Annotation :-—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


1387. Add. 
vinci 
(1921), 91 L. J. K. B. 196. 


Annotation :—Mentd. 


1898. Add. Annotation:—As to (1)Refd. Pennington 


PART XI. SECT. 2, SUB-SECT. 1. 
sx. Consignee—Da 
rou having pa 
signee. }—Where an owner of F aati had 
indorsed a bill of lading to 

had parte 


PART XI. SECT. 1, SUB-SECT. 4.— 
A. (8). : 


et. Pa for services rendered—~ 
Towing maged motor car,}—TERRY 
0”. AUTOMOBILE OWNERS ASSOCN., 


~—Held: he 
No. 15 1, ante. rights to obtain 


National Pro- 
al & Union Bank of England v. Lindsell 


damages from the 


eee Motor Works, [1923] 1 K. B. 


1449. Add. Citation :-—91 L. J. K. B. 39. 


Add. Annotations :—Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 184 L. T. 557; Dexters v. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348. 


carrier. Tho fact that the owner Pig 
the indorsee the damages euffered by 
the goods en rowte did not deprive the 
latter of his right of action against the 
carrier.—FORD MuotToR Co. v. UNION 
S.8. Co., ert 1D. L. R. 2653 (1924) 
8 WwW. WwW. ry 718.—CAN. 


to goods en 
id damage to con- 
e buyer: 
d with all his 
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Cases EncuisH AND Empire Digest SupPLEMENT. 
CHARITIES. 
Part 1—Charitable Purposes. 
1. Add. Annotations :— As to (1) Consd. Jack- applied cy prts.—Re Kine, KERR v, BRADLEY, 


son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trustee v. Williams, [1927} 2 Ch. 283. Refd. 
R. v. Income Tax Special Comrs., Ez p. Rank’s 
Trustees (1922), 127 L. T. 651; Jackson v. 
Voss, [1923] 2 K. B. 357; Brighton College 
v. Marriott (1924), 689 Sol. Jo. 229; I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 189; Adamson v. Mel- 
bourne & Metropolitan Board of Works 
(1928), 46 T. L. R. 38. As to (2) Consd. 
A.-G. v. National Provincial Bank, [1924] 
A. C. 262; Verge v. Somerville, [1924] A. C. 
496; Chesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121; R. v. Income Tax 
Special Comrs., #2 p. Headmasters’ Conference, 
Same v. Same, Ez p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 651; 
Jackson’s Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. BR. 59. 
Apld. General Medical Council v. I. 8. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. ‘578. 
Reid. Barber v. Chudley (1922), 92 L. J. K. B. 
711; R. v. Income Tax Special Comrs., Ex p. 
Rank’s Trustees (1922), 127 L. T. 651; Re 
Hummeltenberg, Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Ch. 237; Re Ludlow, 
Bence-Jones v. A.-G. (1928), 93 L. J. Ch. 30; 
fie Shakespeare Memorial Trust, Lytton »v. 
A.-G., [1923] 2 Ch. 398; Re Gray, Todd v. 
Taylor, [1925] Ch. 362; I. R. Comrs. v. Falkirk 
Temperance Café Trust (1926), 11 Tax Cas. 
353; I. KR. Comrs. v. Glasgow Musical Festival 
Assocn, (1926), 11 Tax Cas. 154; I. R. Comrs. 
v Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
Coilege, Galashiels v. I. R. Comrs, (1926), 11 
Tax Cas. 139. Gencrally, Mentd. Martin v. 
ee aah ve. I. R. Comrs., [1926] 1 K. B. 
50. 


4a. 


Annotation -— Consd. 


[1923] 1 Ch. 243; 92 L. J. Ch. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. 313. ; 


Question for court.|—To be valid 
a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it.—Re IUMMELTENBERG, 
BEaTry v. LONDON SPIRITUALISTIC ALLIANCE, 
[1923] 1 Ch. 237; 92 L. J. Ch. 326; 129 
L. T. 124; 39 T. L. R. 203; 67 Sol. Jo. 313. 


I. R. Comra. ». Temperance Council 


of Chretien Churohes of England & Wales (1926), 136 


12a. ae 


17. 
22, 
23. 
23a. 


——— Beneficiaries formerly helped 
by reo ee ag SHEPHERD, SMITHEM vw. 
SHEPHERD (1921), 152 L. T. Jo. 18. 


Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 
Add. Annotation :—Folld. Re Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 52. 
Add. Annotation :—Refd. Verge v. Somerville, 
[1924] A. O. 496. ; 
Trade union certified to be war 
charity—Necessity for registration under War 
Charities Act, 1916 (c. 43).])—The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Charity Comrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited & obtained money 
from members of the public :—Held: the 
League was a charity as well as a trade union, 
& required to be registered under both those 
Acts, & the conviction must be affirmed.— 
BarBER v. CHUDLEY (1922), 92 L. J. K. B. 





fa. ———.]—VERGE v. SOMERVILLE, No. 199b, post. 711; 128 L.T. 766; 873. P.69; 21L.G. BR. 
2. Add. Annotation :—Refd. Re Tetley, National 114, D. C. 
Provincial & Union Bank of England v. 23b. Oldest respectable inhabitants 
fetley, [1923] 1 Ch. 258. Valid.|—Testator gave the income to be 
3a. Motive immaterial.]—(1) Motive is im- derived from all his securities to A., for her 





material in considering whether a bequest is 
charitable. 

(2) A gift to provide ¢ stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 


PART I. SECT. 1. 


27. 


life, & after her decease to ‘the oldest 
respectable inhabitants in G. to the amount 
of 5s. per week each’ :—Held: the amount 
of the gift implied poverty, &, coupled with 
the use of the word ‘“ oldest,’ implying age, 
was sufficient to render the gift a good 
charitable bequest.—Ie Lucas, RuHys ». 
A.-G., [1922]2 Ch. 52; 91 L. J. Ch. 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

Add. Annotation :—Consd. Re Lucas, Rhys 
Ve A.-G., [1922] 2 Ch. §2. 


assocn. & if these are found to be 


P. ©. 39; 134 L. T. 360; 42 T.L.R. 121. 
—-AUS. 


1 vi. ——~ F'state Duty Assessment Act, charitable within Stat. Eliz. the ct. 
1914, 8. 8(5).J—-The word “‘charitable ” ‘ may hold the gift to be for charitable 
iu the above sect. is to be construed in fi, ——— Purpose not source.}—In urposes.-— 


logal not its popular sense.— 
CHESTERMAN 9 


a 8 fi, 3 vaca a : RUSTED CO.» 
ete TD. ¥& SHELL 

 WebEnan Ome ae rmining whether a gift to an assocn. 26 SNS. 

TAXATION, [1996] A. C.1238: 95 L. J. 


T 
1), 21 gs. e 
is a gift for charitable purposes, the ct. N.S. W. 426; 3 W. W.N 132. 
may inquire into the objects of the AUS. 
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27a. 


29. 
34a. 





——.]—Testatrix gave the income of 
certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
overnors of the co., in their discretion — 
eld; th gifts were good charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty.— Re RAYNER, CLOUTMAN v. REG- 
NART (1920), 89 L. J. Ch. 869; 122 L. T. 577; 
84 J.P. 61. : 
Add. Annotation :—Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 


Distributing coal & making Joans to 
poor & deserving inhabitants.]|—Testator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ‘‘ Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should think fit, & to hold the rest of his 
residuary estate as a ‘‘ Loans Fund” & to 
apply the capital & income thereof, under the 
direction of the committee, ‘in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.” 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any onc year, & the borrowers 
were to be inhabitants or residents of F. not 
ahove the age of thirty-five years. Testator 
directed that ‘all surplus money forming 
part of or arising from the ‘ Loans Fund’ 
over & above £500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if & when required ’’ :—Held : 
(1) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of cy-prés could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired.— Re MOoNnkK, GIFFEN uv. 
WEpb, [1927] 2 Ch. 197; 96 L. J. Ch. 296; 
1387 L. T. 43 48 T. L. R. 256, C. A. 





Annotation :—As to (1) Refd. I. I. Comrs. v. Roberts Marine 
Mansions Trustccs (1927), 43 T. L. R. 270. 


45. 


46. 


4748. 


Add. Annotations :—Apld. I. R. Comrs. »v. 
Roberts Marine Mansions Trustees (1927), 
43 T. L. R. 270. Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. , 

Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Blackwell, Blackwell v. 
Blackwell, [1928] Ch. 614. 

Nursing home—Persons of moderate means— 
Gift charitable.|—Testator made the fol- 
lowing gift in will: “I give & bequeath 


48. 


57. 
66. 
68. 


69. 


78a. 


Vol. VIII.— Charities. Cases 27a-—%73a, 


all the residue & remainder of my estate not 
otherwise disposed of by this my will to: 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 


‘who may not be able or eligible to benefit 


under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or. medical treatment alone on payment of 
some moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as my 
exors. in their absolute discretion shall think 
fit; & I direct that h esidue shall be 
divided amongat the le es named in the 

aragraphs (a), (b), (c), & (d) lastly herein- 

efore contained in such shares & pro- 
portions as my trustees shall determine.” 
It was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty :—Held : (1) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately failéd by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were.— 
Re CuakkE, Bracey v. RoyvAL NATIONAL 
LIFEBOAT INSTITUTION, [1923] 2 Ch. 407; 
92 L. J. Ch. 629; 129 L. T. 310; 39 T. L. RB. 
433; 67 Sol. Jo. 680. 


Add. Annotations :—-Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. 


Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. 

Add. Annotation :—As to (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


Add. Annotation :—Refd. Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 

Add. Annotation :—Refd. I. R. Comrs. v. 
Temperance Council of Christian Churches 
of England & Wales (1926), 136 L. T. 27. 


Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 


Trust to erect national theatre—é& revive 
English classical drama—Valid.}—(1) The 
Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
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sa. Political economy—Furtherance of better relations between employers & employees—Valid.]—Re CopBetr (1921), 17 
Tag. L. R. 139.— AUS. 
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Cases 78a—109a. ENGLIsH AND Empire Digest SuPPLEMENT. 


78b. 


Annotation :-—Refd. 


classical drama, & stimulating the art of 


acting :—Held: the trust was a good charit- 
able trust, on the und either that the 


objects were for the advancement of education 
or that they came within the class of ses 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
LORD MACNAGHTEN in Income Taz Special 
oses Comrs. v. Pemsel, [1891] A. C. 531. 
(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscrintion was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the. charity :—Held: notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, & not- 
withstanding that there was an interval 
of nine daye only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1858 Act, 
8s. 62; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required.——_Re SHAKESPEARE MEMORIAL 
Trost, LyrTron (EARL) v. A.-G., [1923] 2 Ch. 
389; 92 L. J. Ch. 551; 130 L. T. 56; 39 
T. L. R. 610, 676; 67 Sol. Jo. 809. 


Bequest to provide sweets—For all children 
within parish—Not confined to those attending 
school—Not valid.]—Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide ‘a pennyworth of sweets 
each for boys & girls below the age of 
fourteen resident within the parish,’ & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the. best-kept gardens 
& cottages :—Held: since there was no 
provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community.—RHe PLEAsANTs, PLEAS- 
ANTS v. A.-G. (1923), 39 T. L. R. 676. 

{. R. Comrs. v. Yorkshire Agricultural 


Soc., {1928} 1 K. B. 611. 


75. 


75a, 


Add. Annotations:—Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Aplid. Re Williams, Public Trustee »v. 
Williams, [1927] 2 Ch. 283. 

.|—Testator by his will, wherein he 
described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 





’ that the income should be paid to the Bishops 


of the dioceses of St. D. & B., the rector of 
L. & the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative truatees. 
After stating that his wife left her interest in 
certain property to him to be used as he 


78. 


82. 
89. 


90. 
94. 


117. 
119. 


129. 


137. 
157. 


wished, but for preference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause 3, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso: “If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority o: the 
Diocesan Conferences of B. & St. D.”’ 
Held; the objects to which the trustees 
were, by clause 12, empowered to change the 
Davey of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, & the gift in clause 3 was a 
valid charitable gift.—Re WILLIAMS, PUBLIC 
TRUSTEE v. WILLIAMS, [1927] 2 Ch. 2838; 96 
L. J. Ch. 449; 187 L. T. 4773; 71 Sol. Jo. 
605. 


Add. Annotations :—Refd. Re Olarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 on aie ; Re King, Kerr v. Bradley, [1923] 
1 Ch. 243. 


Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England vt. 
Tetley, [1923] 1 Ch. 258. 

Add. Annotation :—As to (1) Refd. Re 
Williams, Public Trustee v. Williams, [1927] 
2 Ch. 283. 

Add. Annotation :-—Generally, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—Refd. Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 92 L. J. Ch. 326. 

Add. Annotation :—Mentd. Re Manners, 
Manners v. Manners, [1923] 1 Ch. 220. 

Add. Annotations :—Refd. Re Blackwell, 
Blackwell ». Blackwell, [1928] Ch. 614. 
Mentd. Ward v. Van der Loeff, Burnyeat v. 
Van der Loeff, [1924] A. CO. 653. 

Add. Annotations :—-Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Refd. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 285. 

Add. Annotation :—Mentd. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

Add. Annotations :—As to (1) Consd. Re 
Clarke, Bracey v. Royal National- Lifeboat 
Institution, [1923] 2 Ch. 407; Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258. 


195a. Shakespeare Memorial Trust—Erection of 


196. 
197. 


theatre—Revival of English classical drama— 
Valid.)—Re SHAKESPEARE MEMORIAL TRUST, 
LYTTON (HARL) v. A.-G., No. 73a, ante. 

Add. Annotation :—As to (1) Refd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. : 

Add, Annotation :——As to (1) Folld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


199a. Promotion of physteal efficiency of army— 
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Encouragement of sport—Valid.}]—By his 
will testator gave a sum of £3,000 to form the 


nucleus of 
** for promotion of sport, inclu in 
that term only shooting, fishing, cricket, 
football, & polo.” He also thereby gave 

tions as to the ement of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ‘‘ to the aforesaid 
Sporting Fund ’’ to be held upon the same 
terms as the former legacy :—Held: the 

were gifts for the purpose of promoting 
he Delay efficiency of the army, & were 
valid charitable gifts —RHe Gray, Topp v. 
TAYLOR, [1925] Ch. 362; 94 L. J. Ch. 430; 
bo L. T. 630; 41 T. L. BR. 885; 69 Sol. Jo. 


Annotation :—Qonsd. I. R. Comrs. v. Yorkshire Agricultural 
Soc., [1928] 1 


K. B. 611. 


189b. Repatriation of soldiers—After war service— 


Valid.J—-(1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate ‘“‘ unto the trustees for 
the time being of the ‘ Repatriation Fund ’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.’? At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers :—Held: 
(2) the gift created a valid charitable trust ; 
(8) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been rightly directed.— VERGE v. SOMER- 
VILLE, [1924] A. C. 496; 131 L. T. 107; 
40 T. L. BR. 279; 68 Sol. Jo. 419; sub nom. 
VERGE v. SOMERVILLE, A.-G. FOR AUSTRALIA 
v. SOMERVILLE, 93 L. J. P. C. 173, P. C. 


Annotation :—As to (2) Refd. General Medical Council v. 
i. KR. Comrs., English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. Bo 578. 


206. 


208. 


210. 


213. 


a gift to 
prevent cruelty to the lower animals was a 
good charitable gift, even though it included 
animals harmful to the human race.—ZJte 
GROVE-GRADY, PLOWDEN  v. 
(1928), 44 T. L. R. 760. 


Add. Annotations :—As to (1) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, (1923] 1 Oh. 237. Consd. I. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
44 T.L. R. 59. As to (2) Refd. I. R. Comrs. 
v. Temperance Council of Christian Churches 
of England & Wales (1926), 136 L. T. 27. 


Add. Annotation :-—As to (2) Folld. Re Grove- 


LAWRENCE 


Grady, Plowden v. Lawrence (1928), 44 
T. L. R. 760. 
Add. Annotation: —Consd. Re Tetley, 


National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258. 

Add. Annotation :—Refd. Re Gray, Todd v. 
Taylor, [1925] Ch. 362. 


218a. Encouragement of gardening—Charitable.] 


PART I. SECT. 6, SUB-SECT. 1. 2 


ei, —— —— 
bodies incapable 
the condition precedent that they 


—Re PLEASANTS, PLHASANTS v. A.-G., No. 
T3b, ante. 


-}+~Bequests made to time:—Held 


of contracting, on 


215a. 


217. 


225. 


231a. 


Vol. VIII.—-Oharities. Cases 199a—241. 


a regimental fund for his regiment 215. Add. Annotation :—As to (2) Refd. Verge v. 


Somerville, [1924] A. 0. 496. 


Of Jews to Palestine—Gift to Jewish 
National Fund—Valid.]—A summons asked 
whether deft. co., the Jiidischer National- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared: 
‘“‘whereas it is my desire that members 
of my family shall make their home in 
Palestine working & living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as’ a‘oresaid to the 
Jiidischer Nationalfondg w. ch is one of the 
instruments of the Zi t Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ”’ :— 
Held: the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co.— Re RosENBLUM, ROSEN- 
BLUM v. ROSENBLUM (1924), 181 L. T. 21; 
68 Sol. Jo. 320. 


Add. Annotations :—As to (1) Consd. I. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59. Generally, Refd. General 
Medical Council v. I. R. Comrs., English 
Branch Council of General Medical Council 
v. Same (1928), 1389 L. T. 225. 


Add. Annotations :—Consd. Re King, Kerr 
v. Bradicy, [1923] 1 Ch. 243. Refd. Re 
Olarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 


.|—Testator gave £200 to his trustees, 
on trust to invest it & to pay the income 
thereof to a cemetery co. ‘ during such 
period as they shall continue to maintain & 
keep ” two specified graves ‘‘ in the cemetery 
in good order & condition with flowers & 
plants thereon as same have hitherto been 
kept by me,” & he declared that, if the 
graves should not be kept in such order & 
condition, his trustees should pay & apply 
the income in manner therein mentioned :— 
Held: the gift was a valid gift.— Re CHARDON, 
JOHNSTON v. DAVIES, [1928] Ch. 464; 97 
L. J. Ch. 289; 139 L. T. 261. 








2388a. ——— In memory of testatrix—Valid.J]—Re 


240. 


241. 


should agree with testator’s trustces 
to care for certain burial] lots for all 

/ void.— Re LAING ESTATE, 
[1927] 1 W. W. R. 699; 38 B.C. R. 
449.—CAN. ; 
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Kino, KERB v. BRADLEY, No. 3a, ante. 


Add. Annotation :—Apld. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 186 L. T. 60. 

Add. Annotations :—Refd, I. R. Comrs. v. Soc. 
for Relief of Wiacows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Ridiug of Yorkshire . (1926), 42 
T. L. R. 612; L BR. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 


PART I. SECT. 6, SUB-SECT. 2. 
- et. Fund of Benevolence of Freemasons 
-—Valid.j—Re Vosz, PuUBLIC_TRUSTEE 
a {1926} S. A. S. R. 21 


Cases 242—666. 


242. Add. Annolation :-—Refd. I. R. Comrs. v. 
Soc. for Relicf of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611. 


245. Add. Annotation :—Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
re ai ara of Yorkshire (1926), 42 
fb 


247. Add. Annotation :—Refd. I. R. Comrs. »v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 


249. Add. Annotations :-—Apld. I. R. Comrs. v. Soc 
for Relief of Widows & Orphans of Medical 
Men, I. R Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 136 
L. T. oo Mentd. Toates v. Toates, [1926] 2 
K. B. 30. 


251. Add. Citation :-—{1912] 1 Ch. 29. 
Add. Annotations :—As to (2) Retd. Re Kuypers, 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


Kuypers v. Kuypers, [1925] Ch. 244. Generally, 
Refd. Re Bancroft, Bancroft v. Bancroft, 
[1928] Ch. 577. Mentd. Re ae Moxon wv. 
Crossley (1926), 43 T. L. R. & 

255. Add. Annotation :—As a on Verge v%. 
Somerville, [1024] A. © 

259. Add. Annotation pape . a Refd. Re Grove- 
Grady, Plowden ». Lawrence (1928), 44 
T. L. R. 760. 

265. Add. Annotation :—Refd. Chesterman vw. 
ao Taxation Comr,. (1925), 42 T. L. R. 

265a. Gift to Jewish National Fund—To aiianie 
testator’s relations to settle in Palestine.|— 
Re ROSENBLUM, ROSENBLUM v. ROSENBLUM, 
No. 215a, ante. 

266. Add. Annotation :—As to (1) Consd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


270. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Ch. 258. 

272a. Gift to Universal Negro Redemption Fund— 
Valid.|—UNIVERSAL NEGRO IMPROVEMENT 
ASsoOoN. INCORPORATED v. MonrTerR (1928), 
447. L. R. 331; 72 Sol. Jo. 154, P. C. 


Part Il.—Assurances for Charitable Purposes. 


295. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

316. Add. Annotalion :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

350. Add. Annotation :—Refd. I. R. Comrs, v. 
Forth Conservancy Board (1928), 45 T. L. R. 

351. Add. Annotation :—Refd. I. R. Comrs. v. 
ibaa Conservancy Board (1928), 45 T. L. I. 


384. Add. Annotation :—Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 

397. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

398. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

421. Add. Annotation :—Mentd. Harper v. Hedges, 
{1923} 2 K. B. 314. 

429. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

466. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

472. Add. Annotations :—-Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1 923} 


2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 

480. Add. Annotation :-—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

498. Add. Annotation :—Mentd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

551. Add. Annotation :—Mentd. Nicholson v. Eng- 
land, [1926] 2 kK. B. 93. 


574. Add. Annotation :—Mentd. Seccstary of State 
Ae Home Affairs v. O’Brien, [1923] A. C. 


591. Add. Annotation :—Generally, Mentd. Re 
i Berchtold v. Capron, [1923) 1 Ch. 


629a. ——— Under Education Act, 1921 (c. 51), 
s. 117—Assurance of land for erection of 
sanatorlum—Exempt.]—Jte HARROW SCHOOL 
GOVERNORS & MURRAY’S CONTRACT, [1927] 1 

th. 556; 96 L. J. Ch. 267; 137 L. T. 119; 71 
Sol. Jo. "408. 

634. Add. Annotation :—Mentd. Re SBerchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

688. Add. Annotation :—Mentd. He Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Part I11—Charitable Trusts. 


653. Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 


2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 
657a. J—A gift to A. “who will at her 








death dispose of if in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,”’ 


gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an nee aE —Re 


CAMMELL, PUBLIC TRUSTEE v. . (1925), 
69 Sol. Jo. 345. 
661. Add. Annotation :—Refd. Re Blackwell, 


v. Blackwell, [1928] Ch. 614. 
Re Davies, 


Blackwell 
666. Add. Annotation :-—— Mentd. 
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Thomas v. Thomas & Davies (1927), 71 
Sol. Jo. 880. 


687. Add. Annotations :—As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [19238] 2 Ch. 407. Aplq. Re 
Davis, Thomas v. Davis, [1923] 1 Ch. 225. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1928] 1 Ch. 258. 


691a. ——- ——— Fund deposited in names of 
bishop & two archdeacons—Income not 
drawn upon—Date of deposit coinciding with 
creation of new diocese.|—-On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited :—Held: in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts.—PEASE v. How (1922), 
ee J. Ch. 334; 126 L. T. 629; 66 Sol. Jo. 
JU. 


702a. ‘* Missionary purposes ’’—Valid—Court en- 
titled to regard missionary work of legatee.]— 
Testatrix bequeathed her residuary estate 
“for missionary purposes” to J. :—Held: 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift.— 
Re RExEs, JONES v. Evans, [1920] 2 Ch. 59; 
89 L. J. Ch. 882; 123 L. T. 567. 


Add. Annotations :—Consd. R. v. Income 
Tax Special Comrs., #2 p. Rank’s Trustees 
(1922), 127 L. T. 651; Re Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re -Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance, 
[1923] 1 Ch. 237; He Tetley, National Pro- 
vincial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258; Verge v. Somerville, [1924 } 
A. C, 496; General Medical Council v. I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 97 L. J. K. B. 
578; I. R. Comrs. v. Yorkshire Agricultural 
Soc., [1928] 1 K. B. 611. 


sm. By settlement—Settlor divesting 
himself of income from shares.jJ— 


705. 


TUNLEY v. FEDERAL COMR. OF TAXA- ait trust 

TION (1927), 39 C. L. R. 528.—AUS. b 
(Lo 
149 


PART II. SECT. 2, SUB-SECT, 2.— 
A. (a). 


ees 


-CAN 


sp. Gift ‘* for some good public pur- 
pose *"’-—** Such as emergency hospital, 
women's home or park with urinary "— 
Valid.}—Cox v. HOGAN & VICTORIA 
CORPN. (1925), 35 B. C. R. 286.---CAN 
J.S. 


PART Il, SECT. 2, SUB-SECT. 2.— 
A. (b). 


st. ** To be invested in war charities 

* discretion to be selected 
trustees '’—Valid.jJ—Re HAMMOND 
1), 68 D.L. R. 590; 51 0. L. R. 


PART Ill. SECT. 2, SUB-SECT. 2.—B. 


ti. ‘“ Charitable or other deserving 
institutions ’— As: trustces think fii— 
--CAN. Void.] — CaMPBELL’S 


Vol. VII.—Charities. Cases 666—731, 


708. Add. Annotation :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


716. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 


718. Add. Annotation:—Consd. Re Williams. 
Public Trustee v. Williams, [1927] 2 Ch. 283. 


718a. Trustees empowered to change objects if 
interests of Church better served.] — Re 
WILLIAMS, PUBLIC TRUSTEE v. WILLIAMS, 
No. 75a, ante.- 


720. Add. Annotations :—Consd, Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 527; Re Davis, Thomas 
v. Davis, [1923] 1 Oh. 295; Re Tetley, 
National Provincial & Yme Bank of Eng- 
land v. Tetley, [1923] 1°Gh. 258. 

721. Add. Annotations :—Consd. A.-G. v. National 
Provincial Bank, [1924] A. O. 262. Refd. 
Verge v. Somerville, [1924] A. C. 496. 


723. Add. Annotation :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 

7242. ** Charitable or public institutions ’’—At dis- 

cretion of trustees—Void.]|—By his will dated 

May 38, 1918, testator, after making certain 

specific & pecuniary bequests & giving an 

annuity to his wife, devised & bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 

& investment of the net residue as therein 

mentioned. He directed his trustees ‘ to 

hold the residuary moneys & investments 
upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit’? :—Held: the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty.— Re Davis, 

Tuomas v. Davis, [1923] 1 Ch. 225; 92 

L. J. Ch. 322; 128 L. T. 785; 39 'T. L. BR. 

201; 67 Sol. Jo. 297. 

Add. Annotalion :—Refd. Re Clarke, Bracey 

v. Royal National Lifeboat Institution, [1923] 

2 Ch. 407. 

Add. Annotations:—Consd. fe Tetley, 

National Provincial & Union Bank of Eng- 

land v. Tetley, [1923] 1 Ch. 258. Distd. 

I. R. Comrs. 1. Roberts Martine Mansions 

Trustees (1927), 48 T. L. R 270. Consd. 

General Medical Council v. I. R. Comrs., 

Inglish Branch Council of General Medical 

Council ». Same (1928), 97 L. J. K. B. 578. 

Refd. 2e Clarke, Bracey v. Royal National Life- 

boat Institution, [1923] 2 Ch.407; Re Davis, 

Thomas v. Davis, [1923] 1 Ch. 225; A.-G. 

v. National Provincial Bank, [1924] A. C. 


725. 


731. 


CAMPBELL, (1921] S. C. (HT. Ju.) 125 58 
Se. L. RK. 69.—SCOT. 

bi. ‘* Benevolent, charitable da re- 
ligious institutions "’—As trustecs think 
proper—In limited locality— Valid. }—- 
EpGAR, ETC. v. CASSELLS, [1922] S.C. 
395; 59 Se L. R. 304.—SCOT. 

ci. ——.]—By the law of Scotland a 
truet for ‘‘ charitable or benevolent ” 
purposes is a trust for “ charitable ” 
purposes alone.—JACKSON’S TRUSTEES 
®. INLAND REVENUE, [1926] &. C. 679; 
10 Tax Cas. 460.— SCOT. 
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TRUSTTES  . 


Cases 781—771. 


262; Verge v. Somerville, [1924] A. O. 496; 
¥. R. Comrs. v. Yorkshire Agricultural Soc., 
{1928] 1K. B. 611. 

784. Add. Annotation :—Refd. Verge v. Somerville, 
{1924] A. O. 496. 

785. Add. Annotation :-—As tc {1) Refd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1928] 1 Oh. 258.. 

785a. ‘* Charities & institutions °’—‘‘ As executors 
in their absolute discretion think fit ’’—Void.} 
—Re , BRacCBY v. Royvat NATIONAL 
Lirespoat INstTrItTuTION, No. 47a, ante. 

789. Add. Annotations :—Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. O. 95; A-G. ». 
National Provincial Bank, [1924] A. O. 262. 
Refd. Re Davis, Thomas v. Davis, [1923] 1 
Oh. 225. 

740a. ‘* Charitable purposes ’’ directed by testator 
or for such objects as executor selects—Vold.] 
Pind CHAPMAN, Hangs v. A.-G., No. 1424a, 
post. 

740b. ‘* Patriotic purposes or charitable institutions 
or objects ’’-—At discretion of trustees—Void.] 
—Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
‘‘for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ’’ as they in their absolute discretion 
should select :—Held; the words of the gift 
must be read disjunctively, ‘‘ patriotic pur- 
poses ’’ were not necessarily charitable, & the 
gift was void for uncertainty.—A.-G. v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] A. C. 262; 40 T. L. R. 191 ; 
68 Sol. Jo. 235; sub nom. Re TETLEY, A.-G. 
v. NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, 93 L. J. Ch. 281; 131 L. T. 34, 
H. L.; affgy. S. O. sub nom. Re TETLEY, 
NATIONAL PROVINCIAL & UNION BANK OF 
reales Lrp. v. Terugy, [1923] 1 Ch. 


Annotations :—Reld. Verge v. Somerville, [1924] A. ©. 496; 
J. R. Comrs. v. Roberts Marine Mansions Trustees (1927), 
4$3T. L. R. 270; General Medical Council v. I. lt. Comrs., 
English Branch Council of General Medical Council] v. 
Same (1928), 97 L. J. K. B. 578; I. R. Comrs.v, Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611. 


745. Add. Citation :—91 L. J. P. O. 95. 


748. Add. Annotation :—As to (1) Consd. Chester- 
man v. Federal Taxation Comr. (1925), 42 
T. L. KR. 121. 


751. Add. Annotation :—Reld. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 


751a. ‘* Objects of charity or any other public 
objects ’’——‘* In parish of F.’’—Valid.]|—By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, ‘‘for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objects in the eer of F.”’: 
—Held: it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively.— Re BENNETT, GIBSON v. A.-G., 
{1920] 1 Ch. 805; 89 L. J. Ch. 269; 122 
L. T. 578; 84J.P.78; 64 Sol. Jo. 291. 

Annotation :-—Retd. Re Tetley, National Provinctal & Union 

Bank of England v. Tetley, [1923] 1 Ch. 288. 

755a. ** Hospital or other charitable or benevolent 

institution ’’—Valid.]—By his will, made in 


Enauisu anp Emrree Dicusr 


', testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in vee ng or endowing, or 
as in providing or endowing, any 

hospital wards, keds, or cote, or other like 
- ‘or ar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his-late wife, ‘‘ for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ’’ ; 
& testator expressed the wish, but not so as 
. to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Ki ock :—Held: the word ‘ hos- 
pital’ where it was first used in the will 
was used in an adjectival sense, & orphed 
to the following words ‘“‘ wards, beds, or 
cots ’’; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
‘* benevolent institution ’’ .must be con- 
strued as ejusdem generis, with ‘‘ hospital ”’ ; 
& therefore the bequest constituted a good 
& valid charitable gift.——Re LupLow, BENCE- 
JONES v. A.-G. (1928), 98 L. J. Oh. 30, O. A. 


762. Add. Annotation :—Mentd. Jackson’s Trus- 
in v. Lord Advocate (1926), 10 Tax Cas. 


763. Add. Annotation :—Folld. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 


765. Add. Annotation :—As to (2) Consd. Re Porter, 
Porter v. Porter, [1925] Ch. 746. 


769. Add. Annotation :—Consd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 


769a. Gift for maintenance & upkeep of masonic 
temple—Residue to masonic charities—Whole 
gift void.j—By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, & the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 

- to ascertain whether the legacy was valid or 
not :—Held: (1) the decisions in the “ tomb 
cases’’ were inapplicable; (2) the whole 
income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be valid; (8) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty.— 
fe Porter, Porter v. Porter, [(1925] Oh. 
746; 95 L. J. Oh. 46; 183 L. T. 812. 

771. Add. Annotations :—Consd. He Olarke, Brace 
v. Royal National Lifeboat Institution, 1923] 
2 Oh. 407. Refd. Re King, Kerr v, Bradley, 
[1928] 1 Oh. 248. 
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9773. Add. Annotation :-—-Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


716. Add, Annotation :—Folld. Re Porter,. Porter v. 
Porter, [1925] Ch. 746. 


786. Add. Annotations :—-Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 


Add. Annotations :—Apld. Re Olarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Retd. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 


Add. Annotations :——Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v. Davis, 
{1923] 1 Ch. 225. 


For ‘* appointment *’ read ‘‘ apportionment.’’ 


B. Names of Charities omitted or left blank 
(Vol. VIIL., p. 305). 


For ‘‘ See Noa. 1419 ef seq., post,’’ read ‘‘ See, 
also, Nos. 1419 et seqg., posi,’ & add as 
follows :— 


Add. Annotation :—As to (1) Apld. Ne Black- 
well, Blackwell v. Blackwell, [1928] Ch. 614. 


841a. Gift to ‘‘ two institutions, one for sailors, the 
other for soldiers, which I hope to be able to 
name myself, if not, then by my executors ’’— 
Valid.]—Testatrix, who died in 1919, left her 
‘foreign property to ‘‘ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.’’ :—Held: the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, 
but as a gift to two charitable institutions 
of the kind specified, & therefore was not too 
vague but was a good charitable gift.— 
feo Buytra v. A.-G. (1920), 36 T. L. RB. 
1 r) ) A. 


856. Add. Annotation :—Roefd. He Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 


865. Add. Citation :—8 Leon. 18. 


875. Cilation :—For ‘'2 W. R. 154” read “21 
W. R. 154.” 


Gift to *‘ Soldiers’ Crippled Homes ’’— 
Three claimants—Legacy divided.]—-Testa- 
trix by her will bequeathed part of her estate 
to ‘‘ Soldiers’ Crippled Homes.”’ In response 
to advertisements three institutions put in 
claims :—Held; as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest. course would be to divide 
the bequest equally between the three.— 
Re HUSBAND, NEAVE v. BARNARDO'S HomEs 
NATIONAL INCORPORATHD AssooNn. (1923), 
68 L. Jo. 600. . 


908. Add. Annotation :—Generally, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 


924. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, {1925] Ch. 746. 
928. Add. Annotation :—Mentd. Re Brooks, Public 
‘Trustee v. White, [1928] Ch. 214. 
932. Add. Annotation :—Refd. Brighton Oollege 
' ». Marriott, [1926] A. O. 192. 


704. 


7195. 


810. 


832. 





891a. 


i 


YET ste Op tng 








Vol. VI0.—Charities. Cases '772—1078. 


945. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, {1927} 2 Ch. 197. 


948. Add. Annotation :-—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


909. Add. Annotation :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, 
[1923] 2 Ch. 407. 


1014. Add. Annotation : — Mentd. 
Hedges, [1923] 2 K. B. 314. 


1026. Add. Annotation :-—-Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 


1041. Add. Annotation :—Refd. Re Robinson, 
Wright v. Tugwell, [1923] 2 Ch. 332. 


1041a. Condition subsidiary to main charitable 
. Qbject—Performance of condition Likely to 
defeat main charitable ob’ ct—Condition dis- 
aes with.]—Testato, wao died in 18389, 
equeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1391, it appeared 
that amonyst other conditions, which mainly 
related to the conduct of the services, it was 
made an ‘“ abiding condition '’ that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it illegal. It further appeared 
that in compliance with the conditions 4 
church had been erected at B. & the other 
conditions laid down by testatrix fulfilled, 
except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one; & accordingly, the fund was 
carried over to the credit of the action, the 
separate account of “ the £1,500 endowment 
fund for the proposed B. church,’’ with liberty 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme of 
otherwise the fund in ct. might be transferred 
to the Kcclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical dac- 
trine & scrvices:—Held: the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been shown to be tm- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 
ment of the church se erected as aforesaid.— 
Re RoBINnson, WRIGHT v. TUGWELL, [1923] 
2 Ch. 332; 92 L. J. Ch. 340; 129 L. T. 527; 
39 T. L. R. 509; 67 Sol. Jo. 619. 
1061. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Oh. 


1078. Add. Annotation :—Refd. I. R. Comrs. v. 


Harper v. 





PART III. SECT. 4, SUB-SECT. 3.—D. Pp i. paceman: 7 tto Society for Preventio N. Z. L. R. 148.—-N.Z. 

li, —— ——— “ Industrial School for of Cruelty to d4nimals in New Zealand— ~ 
Blind, B. Place ’—-"* Royal Institution Several local societies for prevention PART Ill. SECT. 4, SUB-SECT. 7. 
for Blind Incorporated” in B. Place of cruelty to animals—-Legacy divided.}— 1007 1. Discretion of truxteca—Gitt to 


z, PUBLIC TRUSTEE ¢ BUOKLEY, 


v. STEELE, (1926) &. A. 8. R. 218,— 


PUBLIC 
WELLINGTON SOCIETY FOR erate terry 
OF CRURBLTY To ANIMALS (INO.), {1928} 


RUSTEK ©. war chartiies—Not confined to Canada.) 


fe Hamvuonn (1921),63 D.L. H. 
61 O. L. R. 149.—OAN, 
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Cases 1078-—1424a. [EnauisH AND Empire Dicrest SUPPLEMENT. 


aoe Agricultural Soc., [1928] 1 K. B. 


1080. Add. Annotations :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical] Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 


1081. Add. Annotation :—Refd. I. R. Comrs. »v. 
eee Agricultural Soc., [1928] 1 K. B. 


1095. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1098. Add. Annotation :—Generally, Refd. 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 


1098a. .'—Re Monk, GIFFEN v. WEDD, 
No. 34a, ante. 


1099. Add. Annotation :—Consd. Verge v. Somer- 
ville, [1924] A. C. 496. 


1109. Add. Citation :-—127 L. T. 123.. 


1114. Add. Annotation :—Refd. Re Monk, Giffen 
wv. Wedd, [1927] 2 Ch. 197. 


Re 











1115. Add. Annotation :—Consd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56. 
1116. Add. Annotalion :—Consd. fe Deloitte, 


Griffiths v. Deloitte, [1926] Ch. 56. 
1118. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd (1927), 137 L. T. 4. 


1129. Add. Annotation :—Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

1150. Add. Annotation :-—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1170. Add. Annolation :—Mentd. Consett Indus- 


trial & Provident Soc. v. Consett Iron Co., 

, [1922] 2 Ch. 135. 

1186a. J—Testator gave the residue of his 
estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £3,000 was in- 
adequate to provide two lifeboats :—Held : 
on the death of the wife the £3,000 legacy 
failed & fell into residue, & the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, & 
to apply it to its yeneral purposes.—fe BECK, 
Crook v. RoyvaL NATIONAL LIFEBOAT IN- 
STITUTION (1926), 42 T. L. R. 245. 

1188. Add. Annotation :—Refd. Ite Monk, -Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1189. Add. Annotaiions:—Distd. Re Beck, Crook 
v. Royal National Lifeboat Institution (1926), 
42 'T. L. R. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197 

1200. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Oh. 118. 

1225. Add. Annotation :—Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annotation :—Consd. Verge v. Somer 
ville, [1924] A. C. 496. 

1231. Add. Annotation :-—Mentd. 
England, [1926} 2 K. B. 93. 





Nicholson v. 


Part IV.—Effectuation of Charitable Trusts by means of 


schemes and the 


1252a. No trustees.|—VERGE v. SOMERVILLE, 
No. 199b, ante. 

1871. Add. Awnnolation :-—Generally, Refd. 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1381. Add. Annotation :—Mentd. Re Taylor, Tay- 
lor v. Tweedie, [1923] 1 Ch. 99. 

1392. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1394. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1395. Add. Annotation :—Refd. Re Monk, Giffen 
wv. Wedd, [1927] 2 Ch. 197. 


Re 


Cy-pres Doctrine. 


1404. Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 

1412. Add. Annotation :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medieal Men, I. ht. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 

1424. Add. Annotation :—Refd. Jte 
Hales v. A.-G., [1922] 2 Ch. 479. 

1424a. —— Alternative non-charitable gift.) 
—Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 


ee 


Chapman, 





PART IV. SECT. 1, SUB-SECT. 1.—A. 
pi. —— Funds insufictent.] — Re 
et apes. {1922} St. K. Qd. 39.— 


PART IV. SECT. 2, SUB-SECT. 2.—A. 
1872 v. ——.]—Re MoNasB, [1925] 
2D. L. R. 1100; 56 0. L. R. 676; 
affg.. 65 O. Ik. R. 538.—CAN, 
1872. vi. -J—Re DEREMORE 
Estate (Alta.), [1927] 2 D. L. R. 1093 ; 
{1927} 2 W. W. Ik. 113.—OCAN. 


es ee 


PART IV. SECT..2, SUB-SECT. 2.— 


No general charitable intention. }—Re 
FITZG1IBBON (1922), 69 D. L. RH. 524; 
51 Oo. lL. R. 500,—CAN, 


PART IV. SECT. 2, SUB-SECT. 2.—D. 

ce i, -]--An association, which 
had managed an institution for the 
education & training of destitute boys 
{in an industrial training ship, owing 
to change of circumstances, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A petition was presented to the ct. 
crav approval of a scheme for the 
funds to be transforred to nine trustees, 
of whom seven should be nominated 
by the existing executive committee, 
& the rema two by two local 
shipowners’ associations, with power 
to assume new truateer from time to 
time, but vacancies among the trustees 
appointed by the shipowners’ associa- 
tions to be filled by persons nominated 
by these bodi 





os. he ct. sanctioned 
the scheme, being satisfied that in the 
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particular circumstances of the case 
sufficient provision had been made in 
the constitution of the trust for the due 
administration of the funds in the 
future.—-CLYDE INDUSTRIAL TRAINING 
Suir Assocn., [1925] 8. OC. 676.—SCOT. 


sk. Persons eligible to act as ad- 
ministrators no longer available.)}— 
Trustees presented a petition in’ which 
they stated that the administration of 
ea fund had become unworkable 
through lack of effective machinery for 
Carr yaue it on, a8 owing to a change in 
loca} conditions, persons eligible to act 
as administrators were no. longer 
available, & craved the ct. to authorise 
a trauefer of the fund to a general 
trust having similar objocts. he ot. 
authorised the transfer. —- RosytTH 
CANADIAN FUND TRUSTEES, [1924] 
Ss. 0. 352,.—SCOT. 


Vol. VilIl.—Charities. Cases 1424a—1546. 


. including two for charitable purposes, & 1453. Add. Annotation :—Refd. Re Monk, Giffen 


£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be ‘ applied 
for charitable purposes as I may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes as he may in 
his discretion .select, & to be at his own 
disposal.’’ She left no aritten directions as 
to the charities to be benefited :—Held: (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words ‘‘ to be at his own 
disposal ’’ were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin.— Re CHAPMAN, HALES v. A.-G., 
[1922] 2 Ch. 479; 91 L. J. Ch. 527; 127 
L. T. 616; 66 Sol. Jo. 522, C. A. 


See, also, No. 841b, ante. 


1431. Add. Annotation :—Asto (1) Consd. Re Cammell, 
Public Trustee v. A.-G. (1925), 69 Sol. Jo. 345. 


1444a. Fund for erection of stained glass window— 
Surplus applied to addit onal stained glass 
windows.|—He KING, KERR v. BRADLEY, No. 
3a, ante. 


1449a. Alternative non-charitable gift.) 
Pa CHAPMAN, HALES v. A.-G., No. 1424a, 
ante. 


v. Wedd, [1927] 2 Ch. 197. 


1457a. Particular purpose completed—Result- 
ing trust of surplus.|—By his will, made in 
1876, testataor gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted ‘‘ upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,’’ should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all payme.. had been made 
in connection with t ublication there 
remained over a surplus of £1,151 14s. 10d. 
Consols & £220 derived from income & sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied :—Held: in the absence of any 
general *charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-pres, & there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys.—Re STANFORD, CAMBRIDGE 
UNIVERSITY v. A.-G., [1924] 1 Ch. 73; 93 
L. J. Ch. 109; 130 L. T. 309; 40T.L. R.3; 
68 Sol. Jo. 59. 

Aanaldiion :—Refd. Re Monk, Giffen r. Wedd, [1927] 2 Ch. 





Part V.—Trust Property after Trust created. 


1480. Add. Annotation :—As to (2) Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


1495. Add. Annotation: —Mentd. Harper v. 
Hedges, [1923] 2 K. B. 814. 


1508. Ald. Annotation :—N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 


1511. Add. Annotations :—As to (2) Consd. Toates 
v. Toates, [1926] 2 K. B.30. Generally, Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. RK. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 1386 L. T. 60. 


1516. Add. Annotation: — Mentd. 
Hedges, [1923] 2 K. B. 314. 


1519. Add. Annotation :—-Mentd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1532a. Settled Land Act, 1925 (c. 18), ss. 29, 


PART IV. SECT. 2, SUB-SECT. 2.—E. 


g i. Surplus ap puede to such other 
gear poset ar should be deemed proper.}— 

here, after satisfying the prescribed 
certain charitable trust, 
ned a surplus income of 
the charitable fund which it was found 
to be impracticable to spend on the 
objects so prescribed, the ct., at the 
suit of. the Advocate-General of 
Bengal, at the relation of the Treasurer 
for Charitable Endowments, & with 
the consent of the author of the trust, 
gave leave for the extonsion of the 
objects of the trust so as to apply the 
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ct. deemed 


ENGAL 4, 
objects of & 
there rema 


surplus to such other purposes as the 
proper upon the cy-prées 
rinciple.—ADVOCATE - GENERA 
WEBB-JOHNSON 
I. L. R. 52 Calc. 508.—IND. 


* gn. Erection of church tower—Surplus 
eppied to building Sunday‘ school.)— 

OWE & BROWN v. PUBLIC TRUSTEB, 
[1928] N. Z. L. nN. 51.—N.Z. 


PART IV. SECT. 2, SUB-SECT. 3. 
sp. Administration of charity be- 
coming increasingly arduous d& 
couraging.}—It is not a legitimate 


94.|—The trust deed of a charity placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
& give receipts for the purchase-money :— 
Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 
life tenant powers under sect. 29 of the above 
Act at all; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 
(8) sect. 94 (1) had no application.—Re 
Booty & SOUTHEND-ON-SEA EstTaTES Co.'s 
Contract, [1927] 1 Ch. 579; 96 L. J. Ch. 
272; 43 T. L. R. 334; sub nom. Boots v. 
SOUTHEND-ON-SEA ESTATE Co.’8 CONTRACT, 
137 L. T. 122. 


1545. Add. Annotation:—As to (2) Consd. Re 


ground for the application of the 
doctrine of cy prés merely that the 
atiministration of a charity has become 
a tegeaentt arduous & discouraging 
in its results.—Re GLasGow DOMESTIO 
aoe ScHOOL, [1923] 8. C. 892.— 


L OF 
(1924), 


PART V. SECT. 1, SUB-SECT. 4. 


1802 ili, Whether charities within 
( gt ed ae ooh eee fia > 
C. cpress tru harges. j-— 
ee KatTatr, (1909) 1 I. R. 136, 


dis- 
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Cases 1545—2578. Enauisa anp Emprre Dicest SuPPLEMENT. 


Child Villiers’ Appin. 9 A. -G. 9 


[1922] 1 Ch. 304. 


1549. Add. Annotations :—As to (1) Consd. I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas 154 As to (2) Refd. Re 
Child Villiers’ Appln., Villiers ». A.-G., [1922] 
1 Ch. 894; Re Booth & Southend-on-Sea 
Estates Co.'s Contract, [1927] 1 Ch. 679. 


Villiers v. 


1609a. Not 4 v. CHAP- 
baa (1779), ro. “6. C. 61; 28 EB. R. 985. 
Annot —Expld. A.-G. St. John’s Hospital, Bath 
Teas), 7 - Ch. App. of Reta. Browne v. Tighe (1834), 2 
1670. Add. Annotation :—Cenerally, Refd. 
Permanent Benefit Bldg. Soc. v. Western 
Suburben & Harrow Road Permanent Bldg. 
Soc. (1921), 91 ja J. Oh. 74, 


Sun 


Part Vil.—Trustees. 


1870a. Powers of sale—Settled Land Act, 1925 
(c. 18), ss. 29, 94.]—Re Booty & SouTHEND- 
ON- mek Estates Co.’s Contract, No. 1532a, 
ante. 


1984. Add. Annotation :—Mentd. R. v. Income 


Tax Special] Comrs., Ev p. Rank’s Trustees 
(1922), 127 L. T. 651. 
1985. Add. Annotation :—Mentd. R. v.' Income 
Tax Special Comrs., Hz p. Rank’s Trustees 
(1922), 127 L. T. 651. 


Part I[X.—dJurisdiction over Charities. 


1998. Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 


2015. Add. Annoiation :—Refd. R. v. All Souls 
College, Oxford (1681), Skin. 13. 


2041. Add. Annotation: — Mentd. 
Hedyes, [1923] 2 K. B. 314. 
2111a. S. P. Ex p. BULLAR (1857), 28 L. T. O. S. 

269; 21 J. P. Jo. 84. 


2113. Add. Annotation :—Mentd. Salter v. Lask 
(1923), 130 L. T. 323. 


2131. Add. Annotation :—Mentd. R. v. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651. 


2135. Add. Annotation :—Mentd. R. v. Income 
Tax Special Comrs., Ea p. Rank’s Trustees 
(1922), 127 L. T. 651. 


2137. For the existing paragraph substitute the 
following paragraph :— 

Not exempt—Gift of land to mixed charity at 
date of determination of question by com- 
misstoner—Not mixed charity at time of 
donation.}|—-In order that a donation or be- 
quest may come within the provision in 
1853 Act, s. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a ‘“ mixed 
charity ’'—7.e. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment—it must be a 
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donation or bequest to a charity which is 
already, at the date of gift. a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exomption for the charity 
to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed toa charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity :—Held: the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent.—Re CHILD 
VILLIERS’ APPLICATION, VILLIERS v. A.-G., 
[1922] 1 Ch. 304; 91 L. J. Ch. 473; 126 
a ‘ 555; 88 T. L. R. 291; 66 Sol. Jo. 266, 


An nnenon :—Apld. Re Shakespearo Memorial Trust, Lytton 
v. A.-G., [1923] 2 Ch. 398. 


2146a. ———- Land purchased out of donation— 
Donation before. first annual subscription.}— 
Re SHAKESPEARE MeMORIAL TrRosT, LYTTON 
(EARL) v. A.-G., No. 78a, ante. 


Part X.—Practice. 


2224. Add. Annotation :—Refd. Key v. Bastin, 
(1925] 1 K. B. 650. 

2252. Add. Annotation :—Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 

2283. Add. Annotation :—Retd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

23538a. Not petition for payment out of funds 
in court of money for completion of purchase 
of land.] p. St. BARTHOLOMEW’S 
Hosprrax (GOVERNORS) (1928), 72 Sol. Jo. 226. 


2456. Add. Annotation :—Mentd. Consett Indus- 

trial & Provident Soc. v. Consett Iron Co., 

[1922] 2 Ch. 185. 

» Add. Annotation :—~Mentd. R. ve. 

Tax Special Comrs., Ze p. Rank’s 

(1922), 127 L. T..681. 

2587. Add. Annotation: .—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197, 


2576. Add. Annotation :;—Retd. He Monk, Giffen 
v. Wedd, [1927] 2 Oh. 197. 
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1. 
12a. 


138. 
19. 
20. 
21. 
23. 


24. 


29. Add. Annotation :—-Refd. 


Vol. VUI.—Cases 181. 


CHOSES IN ACTION. 


Part |.—In General. 


Add. Annotation :—Mentd. Lamb v. Wright, 

[1924] 1 K. B. 857. © 

Rentcharge—Arrears of.|—SALWAY v. SAt- 

way (1770), 2 Dick. 484; Amb. 692; 2] 

E. R. 338. 

Add. Annotations :—Distd. Baker v. Archer- 

Shee, (1927] A. C. 844; A.-G. v. Belilios, 

[1928] 1 K. B. 798. Refd. New York Insce. 

v. Public Trustee, [1924] 2 Ch. 101; Brassard 

v. Smith, [1925] A. C. 371; Herbert v. I. R. 

Comrs., J. R. Comrs. v. Herbert (1925), 9 

Tax Cas. 598. 

After this case add ‘‘ Patent.]—Sce PaATENTS.”’ 

Add. Annotations: —Dbtd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

Refd. New York Life Insce. v. Public Trustee, 

[1924] 1 Ch. 15. 

Add. Citations :—FAVORKRE v. STEINKOPFF, 
1922] 1 Ch. 174; sub nom. Re STEINKOPFF, 
AVORKE v. STEINKOPFF, 91 L. J. Ch. 165; 

126 L. T’. 597. 

Add. Annotations :—Refd.-New York Life 

Insce. v. Public Trustee (1924), 98 L. J. Ch. 

449; Republica de Guatemala v. Nunez, 

[1927] 1 K. B. 669. 

Add. Annotations: —-Consd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 668. 


25. 


27a. 


Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 


Add. Annotations :—Apld. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Richardson v. Richardson, [1927] P. 228. 


Add. Annotations :—~Aas to (1) Consd. Favorke 
v. Steinkopf, [1922] 1 Qh. 174. Ae to (2) 
Refd. Favorke v. Steinkopff. "1922] 1 Ch. 174. 


Assignment executed abréad—or debt payable 
in England.|—Where an assignment of a debt 
due from an English debtor & payable on 
demand in England is made in a foreign 
country between two citizens of that country 
domiciled there & subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country merely 
because it is in accordance with the require- 
ments of English law.—REPUBLICA DE 
GUATEMALA v. NUNEZ, [1927] 1 K. B. 669; 
96 L. J. K. B. 441; 136 L. T. 748; 48 
T. L. R. 187; 71 Sol. Jo. 85, C. A. 


Annotation ;—Refd. Richardson v. Richardson, [1927] P. 228. 


After this case for ‘* Assignments executed 
abroad.|—See Nos. 459-462, 504, 505, post,’’ 
Cae ‘+ ____-. }—_See, also, Nos. 459-462, 504, 

5.” 


Part Il.—Assignment in General. 


Public Trustee v. 
Elder, [1926] Ch. 776. 


338. Add. Annotation :—Mentd. Venn v. Tedesco, 


58. 
68. 


[1926] 2 K. B. 227. 


40. 


Add. Annotation :—Roefd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


Part IIl—What may be Assigned. 


Add. Annotation :—Refd. Re Bower- Williams, 
Ea p. Trustee, [1927] 1 Ch. 441. 


Add. Annotations :—As to (1) Refd. Cottage 
Club Estates v. Woodside Estate Co. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Re Wait, 
{1927} 1 Ch. 606; Earle v. Hemsworth 
R. D. C. (1928), 44 T. L. R. 768. 


67. Add, Annotations :—Consd. Bank of Liverpool 


78. 


d. Add “ revad. 17 O. R. 574.’ 


sa. 7'o condruct tramway across grantor’s land—A 


& Martins v. Holland (1926), 48 T, L. R. 29, 
Distd. Harle ». Hemsworth R. D.C. (1928), 44 
T. L. R. 605. 


Add. Annotation :—As to (2) Refd. Earle v. 
ia atl R. D. C. (1928), 44 T. L. R. 


PART I. SECT. 1 


77a. 


78.. 


81. 


Retention money.] —- Held - 
retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, & could be sued for in an action 
without joining the assignors as parties.— 
G. & T. Bare, Ltn. vy. HeEMswortH RuRAL 
District CouNciL (1928), 44 T. L. R. 758, 
C, A. 

Add. Annotations :—Refd. Performing Right 
Soc. v. London “heatre of Varieties, [1924] 
A. 0.1; Re Wait, [1927] 1 Ch. 606. 

Add. Annotation :—Refd. Earle v. Hemsworth 








‘RR. D. ©. (1928), 44 T. L. R. 758. 


» SUB-SECT. 2. 
s. Add “ revsd. in part 4 A. R. 267.' 


PART Il. SECT. 8. 


ssignable.}—McDONALD 0. PEDDLE, [1923] N. Z. L. R. 987.—N.Z. 
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Cases 82—205. 


82. 
84. 


86. 
91. 
93. 
94. 


106a. 


110a. eae ee 


193. 
195. 


200. 


202. 


Add. Annotation :—Refd. Gray v. Spyer, 
[1922] 2 Ch. 22. 

Add. Annotation :—Refd. Norwich Union Fire 
Insce. Soc. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

Add. Annotation :—Refd. Rye v. Purcell, [1926] 
1K. B. 446. 

Add. Annotation :—Refd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 

Add. Annotation :—Mentd. Marsden v. Heyes, 
Edward, [1927] 2 K. B. 1. 

Add, Annotation :—Consd. Re Lioyd’s Furni- 
ture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

—— Grantee bound to attend at 

Specified place to receive payments & give 

receipts.|—/eld: assuming such condition 

to be a valid one, there was nothing to prevent 

the grantee from assigning the annuity to a 

third person.—ARDEN v. Goonacre (1852), 

11 C. B. 883; 21 L. J. ©. P. 129; 18 L. T. 

O.S. 208; 16 Jur. 520; 1388 BK. R. 723. 


.}—Testatrix by her will, dated in 
1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue. which event happened, 
‘‘ her share to go to her next of kin as if she 
had not been marricd.’’ In 1866 J., another 
daughter of testatrix, ‘married, & by her 
marriage settlement covenantced that any 
real or personal property to which she then 
was entitled for any estate or interest what- 
soever in reversion, remainder, or expectancy 
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should be settled upon the trusts of the 
settlement. WW. dicd in 1912 without issue, 
& leaving J. her sole next of kin :—Held: 
the interest which J. had at the date of the 
settlement in the settled share of W. was 
either a mere spes successionia, or must be 
treated as such, & was not assignable at law. 
—Re Mupae, [1914] 1 Ch. 115; 83 L. J. Ch. 
2483; 109 L. T. 781; 58 Sol. Jo. 117, C. A. 


Annotation :-—Refd. Re Lind, Industrials Finance Syndicate 
». Lind, {1915} 2 Ch. 345. 


114. 
118. 


119. 
124. 


125. 


153. 
154. 
160. 
186. 


Part IV.—What amounts 


Add. Annoiation :—-As to (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add, Annotations :—Refd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 

Add. Annotation :—Consd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. R. 29. 
Add. Annotation :—Refd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. R. 29. 


204a, Amount recoverable by assignee limited.]— 


Dett. owed £285 to W., who owed money to 
pitf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that ‘ the 
amount recoverable under these presents 
shall not at any time exceed £150.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment :— Held: 


Add. Annotation :—As to (1) Refd. Re Wait, 
[1927] 1 Ch. 606. 

Add. Annotations :—Refd. Re Dent, Ea p. 
Trustee, [1923] 1 Oh. 113; Performing 
Right Soc. v. London Theatre of Varieties, 
[1924] A. C. 1. 

Add. Annotation :——Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

Add. Annotations :—Consd. Smith v. Smith, 
[1923] P. 191; Walls v. Legge, [1923] 2 
K. B. 240. 

Add. Annotations :—Consd. Smith v. Smith, 
[1923] P. 191. Refd. Campbell v. Campbell, 
[1922] P. 187; Re Nelson, Norris v. Nelson, 
[1928] Ch. 920, n. 

Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 248. 

Add. Annotation :—Refd. Capron v. Capron, 
(1927] P. 243. 

Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

Add. Annotation :— Mentd. 
Taylor, [1927] 1 K. B. 637. 


Putsman ». 


to an Assignment. 


(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 
(2) even if if was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pitis. were entitled to recover. 
—BaANK OF LIVERPOOL & Martins, Lrp. v. 
ee (1926), 48 T. L. R. 20; 32 Com. 
as. 56. 


Annotation :~—As to (1) Refd. Earle v. Homsworth R. D.C. 
(1928), 44 T. L. BR. 605. 


205. 


Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England vw. 
Lindsell, [1922] 1 K. B. 21. As to (3) Consd. 
Performing Right Soc. v. London Theatre of 
Varieties, (1924] A. O. 1. : 


PART III. SECT. 4, 


961. Claim to compensation—Damage 
to lands— Assignable.}—By erection of 
a public work, a dam, the Crown 
expropriated the right to tlood the 
land of V., who subsequently sold the 
property to H., with the right to 
recover compensation from the Crown : 
—Held: it was not an assigninent of 
litigious rights, & H. was entitled to 
recover compensation. —R. ». Hyz 
(1921), 69 D. L. R.173; 21 Exch. C. 
R. 76. AN. 


e 


PART Ill, SEOT. 5. 


100 §. Promise to pay over procecds of 
litigation—Compromise of sutt-—Iffcct 


of agreement.}~—Where there was an 
assignment of part of the fruits of 
litigation :—-Held : even if they wero 
to be regarded as non-existing property 
at the date of the agreement, the agree- 
ment attached upon the money being 
paild.—VaATSAVAYA VENKATA JAGAPATI 
v. POOSAPATI VENKATAPATI (1924), 
L. Tt. 62 Ind. App. 1.—IND. 


PART III. SECT. 14. 


sf. Non-negotiable promissory notes.) 


—Promissory notes drawn in such form 
that they are non-negotiable, can be 
assigned in the same manner as an 
or ry chose in action.—-MEROHANTS 
BANK OF CANADA 0. GREENLEES, [1923] 
2 WW. WwW. R. 931.—CAN. 
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PART IV. SECT. 1, SUB-SECT. 2. 


sk. General rule.J—An assignment is 
to be regarded as absolute, although it 
appears on its face that it is only for 
the purposo of securing 2 debt lesser in 
amount, so long as it does not purport 
to bo by way of charge only.—-He 
BLAND & MOoHUN (1913), 25 O. W. R. 
San 86 O. L. R. 100; 56 O. W.N. 


eed 


PART IV. SECT. 2, SUB-SECT. 1.—A. 
206 x. —— —— Building contract 
apportioning price between builder d: 
ra ae ER eed ©. TRAVIB, piesa) 
oan * r) 1164 > 2 W. WwW. R. 03.— 


211. Add. Annotation :—As to (1) Refd. Palmer v. 
v. Carey, [1926] A. C. 708. 


214a. —.]—Order to pay money out of a 
poeculas fund gives the party a specific 
en thercon.—SMITH v. EVERETT? (1792), 4 
Bro. 0. C. 64; 29 BE. R. 780. 


Annotations :—Refd, Crowfoot v. Gurney (1832), 9 Bing. 372: 
Best v. Argles (1834), 2 Cr. & M. 394. mn : 


221a. Part of debt.]—Banx or LIVERPOOL & 
Martins, Lrp. v. HOLLAND, No. 204a, ante. 

286. Add. Annotation :—Apprvd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 

237. Add. Annotations :-—-Mentd. The Tervaete 
(1922), 128 L. T. 176; Duff Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 

250a. Directions to pay proceeds of cargo to 
creditor.|}—An order by A. to B., directing 
the latter to pay over to C., a creditor of 
A., the proceeds of a cargo consigned by A. to 
B., creates no lien in favour of C.—HOoLLAND 
& HUMBLE’S ASSIGNEES v. (1815), 1 
Stark. 148; 171 HE. R. 427; sub nom. 
HEYWOOD v. WARING, 4 Camp. 291; sub 
nom. Re HoLtmMEs, Ea p. HEywoop, 2 Rose, 
355, N. P. 


Annotations :—Consd, Frith v. Forbes (1862), 31 L. J. Ch. 
793. Refd. Giles v. Grover (1832), 9 Bing. 128 ; Malcolm 
v. Scott (1843), 3 Hare, 39. 


258. Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds into lender’s 
bank—-Advances for purchase of goods.]— 
By a written dgreement made in 1917 a 
trader was to purchase goods from time to 
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time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at 
his bank ; resp., after deducting the amount 
which he had advanced & one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., & appit. was. appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchased under the 
agreement, & the vroceeds of other goods 30 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid :—Held: as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amgu. to an equitable 
assignment so as to entiéfe resp. to the charge 
claimed.— PALMER v. CAREY, [1926] A. OC. 
7083; 05 L. J. P. C. 146; 1385 L. LT. 237; 
(1926) B. & C. KR. 61, P. C. 

Add. Annotation :—Refd. Re City Life Assce. 
(1925), 42 T. L. R. 45. 


269. 


274. Add. Annotation :—-Refd. Me Wait, [1927] 
1 Ch. 606. 
274a. S. P. BRADLEY v. —— (1744), Ridg. temp. 


H. 194; 27 B. R. 801, L. C. 
303. Add. Annotation :—-4s to {1) Distd. Re 
Nelson, Norris v. Nelson, [1928] Ch. 920, n. 
307. Add. Citations :—[1922] 1 K. B. 21; 91 
L. J. K. B. 196; 126 L. T. 319; [1921] 
B. & C. R. 209. 


Part V.—Notice of Assignment. 


Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

See, now, Law of Property Act, 19265 (c. 20), 
ss. 136, 137. 


813. Add. Annotation :—Refd. National Provincial 


é& Union Bank of England v, Lindsell (1921), 
91 L. J. K. B. 196. 


354. Add. Annotation :—Refd. HI. v. I., [1928 
P. 206. 


PART IV. SECT. 2, SUB-SECT. 1.— 
B,. (co). 


_ 8m. Authorising payment of sum 
in hands of garnishee—Order giving 
effect to verbal assignment.)—CLARKE 
BROTHERS, LTD. v. GOODIN & PEDER- 
son, (1922] 83 W. W. R. 504; 68 
D. L. R. 792.—CAN, 

i. Assigning money due or to 
ecome duc—Under contract.}—It is no 
objection to an equitable: assignment 
of a claim against a third person that 
the work upon which the claim is 
based has yet to be performed.—Re 
MatTinrws SHEET METAL & ROOFING 
Co., LTp., Ex p. MaRTIN [1924] 1 
D. L. KR. 1761; 55 0. L. R. 262; 4 
O. B. R. 471.—CAN. 


223 ii. —— Under policy.|—Held : 
the assignment was not vitiated by the 
fact that, at the time, the fund on 
which tho assignment was intended to 
operate had not yet come into 
existence.—-LIVERPOOL & LONDON & 
GLOBE INSURANCE Co., LTD. v. 
HARTLEY & Forp, [1927] V. L. R. 
523; 49 A. L. T. 70; £1927] Argus. 
L. R. 417.—AUS. 

PART IV. SECT. 2, SUB-SECT. 2.—A. 

246 iv, —— -——~.]—Held: the 
order set out In the Judgment, in the 
circumstances, was a good equitable 
assignment of moneys due from the 
board of a drainage district to a person 


who had a contract with it.—STIRLING 
COLLIERIES, LTD. v. JONES, [1924] 4 
D. L. R. 1305 : 3 W. Ww. R. 955.—-C N. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 

256 i. Directions to agent to sell & pay 
proceeds into bank—Principal paying 
for goods by cheques drawn against 
proceeds.J—KIDD v. HARDEN, McCCONn- 
NAL v. HARDEN, [1924] 4 D. L. R. 516 ; 
3 W. W. R. 293.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—C. 


A ca “‘ reved., (1921] 1 W. W. BR: 


PART IV. SECT. 2, SUB-SECT. 3. 

an. Lodging notes as __ collateral 
securify.J—A document poe that 
certain notes “‘are lodged with the 
bank as a poe continuing 
collateral security for the due payment 
of all advances made or to be made to 


me by the bank ’’:—Held: not a 
proper assignment; there is a dis- 
tinction between lo ‘a document 
as collateral] security 1 assignment. 


—MERCHANTS BANK OR CANADA JU, 
Beene: (1923] 2 W.\V. R. 931.— 
o t 

at. Indorsement of lien Aer ee : 
to constitute a good equid bie assign- 
ment thereof.—CANADIAN BANK OF 
COMMERCE v. LA BrasH, [1918] 1 
Ww. W. R. 6: 38 DL. R. 398; 10 
Sask. Ti R. 408.—CAN, 
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PART IV. SECT. 8. 


280 i. Necessity for communication 
lo & assent by assignee—To con- 
stitute assignment.}—A letter assigning 
moneys must be shown to have been 
communicated to the assignee before 
it will be held to constitute an equit- 
able assignment. — STaRR Co. OF 


CANADA, LTD. vw. MERRILL, [19223 
ae W. R. 926 ; 70 D. L. R. §57.— 


PART IV. SECT. 8. 
288 fi. ——.]—LOEPPKY v. LANG, 
(1925] 2D. L. R. 610; [1925] 1 W.-W. 
R. 1104; 19 Sask. L. R. 337.—CAN. 
sa. Assignment of lien agreement— 
Whether consideration amount due under 
lien. }—~—A. JR. WILLIAMS MACIMINERY 
rea ay v. Moors, {1926} 4 D. L. R. 


PART V. SECT. 1, SUB-SECT. 1. 
311 i. Assignment—As security—Of 
debts.J—-OKELb MORRIS jo. 0. 
DIcKSON (1902), 9 B. C. R. 151.—CAN. 


PART Vv. SECT. 8, SUB-SECT. 1. 

sb. To guarantor—wNotice not given 
to _debtor.}—DONALD v. JUKES, [1921] 
2 W. W. R. 208; 66D. L. R. 692; 60 
S. C. R. 652.—-CAN. 


PART V. SECT. 3, SUB-SECT. 8. 


sd. Of debtor. }—Notice to the solr. of 
debtor that the claim against the latter 


Cases 358—605. 


858. Add. Annotation : — Generally, 
Oreagh v. Cox & Ford (1923), "0 L.J. K. B. 


855. 


417, After this case add “‘ See, now, Law of Property 


Act, 1925 (c. 20), a. 187.” 


440. Add. Annotation :—Refd. Knight v. Knight, 


[1925] Ch. 835. 
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460, Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, {1927} 1 K.. 3B. 669. 


461. rae Annotation :—Consd. Re why de 
temala v. Nunez, [1927] 1 K. B. 669. 


463. a Annotation :—Refd. Campbell v. Pollak, 


Mentd e Me- 


[1927] A. © 


0. 782. 


Part VI.—Effect of Assignment. 


475. Add. Annotations :—As to (1) Refd. Re Bern- 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
88. Ae to (2) Refd. Weld v, Petre (1928), 44 


T.L. R. 739. 
488a, —— ——.]--G.  & 


77a, ante. 


485. Add. Annotations :—Refd. Cheshire County 
Council v. Hopley (1923), 180 L. T. 123; 


'T. EARLE, 
RurRAL Districr Counciy, No. 


The Koursk, [1924] P. 140; Venn v. Tedesco, 
[1926] 2 K. B. 227. 
504. Add.. Annotation :—Refd. 


Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


Lrp. »v. 


509. Add. Annotation :—-Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1922] 


2K. B. 483. 


519. Add. Annotation :—Refd. 
Bank of Canada (1925), 41 T. L. R. 625. 


Allen v. Royal 


Part VIIl.—Assignment subject to Equities. 


592. Add. Annotation :—As to (2) Refd. Lawrence 
v. Hayes, {1927] 2 K. B. 111. 


598. Add. Annotations :-—Mentd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369; Re Pink, 
Elvin v. Nightingale (19286), 70 Sol. Jo. 1090. 


was to be paid to a third party is notice 
to debtor himself that such os had 
been Age hare —ST. JOHN & QWUEBKO 
Ry. Co. BANE oe BRITISH AON 
AMERIOA "& HIBB Co. 

D. L. BR. 650; 62.8. G. R £734 ete N. 


PART V. SECT. 4. 
af. Before action—Judicature Act, 
1909, s. 19 (6).)-—-WooDbDsTocK ELECTRIC 
Pe. Licht & PowrER Co. vw. 
POMINION TANNERtES, LTp. (1918), 45 





N. B. R. 408.—CAN. 
PART V. SECT. 6. 
bi. That alleged as é had 


possession of notes. 1 Althoug 1 debtors 
may have known that notes were 
in the possession of a bank, the alleged 
ee :—l1eld : this was insufficient, 
being a far different thing from hav 
notice of the assignment, & there was 
no duty in debtors to {Inquire of the 
bank.——-MEROBANTS BANK OF CANADA 
v. ae [1923] 2 W. W. R. 931. 


PART V. ted SA SUB-SECT. 1.— 


o. Add * pec 47 s. Co. R. 318: 10 
ees 232: 23 W.L. R. 445. 
——.J— The assignee 
sagen interest in pereonal ote 
thout notice of an existing earlier 
ment will gain priorit iy simply 
by the act of giving notice to the person 
who has the lega pearl a over the 
fund before notice is 
assignee earlier in potn 
Ganvor v. GorDoON, (1924] 2 D. L 
ede ye Mae k. 903; 18 Sask. bE oy 


PART oi can fA eden 1i— 


THRESHING MACHINE Co. v. GEN 
Morors ACCEPTANOR COREN. - 119241 


601. Add. Annotation :—Refd. Re City Life Assce, 


(1925), 42 T. L. BR. 45. 


4D. L. R. 1297; 3 W. W. R. 694.— 
CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 

476 ti, —— Money due under 
agreement for sale—Power to 
agreemcnt.}—Where a vendor of land 
under agrecment for sale assigns the 
moneys due under the agreement for 
sale & notice of the assignment, 
equitable or legal, is given to debtor, 
it is not opon the vendor & 
debtor to cancel the agreement with- 
on the concurrence of the assignee.— 

UNION BANE, OF CANADA BU. ron 
her cai. _ LL. R. 457; 2 W. W. 





PART VI. SECT. 8, SUB-SECT. 1.—A. 


POs a ““reved. tn part, 4 A. R. 

ei. Of lien.}~—Pltf., assignoe of 
three several claims of workmen who 
had liens under Woodmen’s Lien Act, 
commenced an action in his own name 
without serving any notice of the 
assignment upon debtor :-—Held : pltt. 
could bring an action in bis own name 





without giving the notice referred to 
in Jud. Act, 8. 19 (6).—BaRNES ¢. 
BLACK, ta D. L. R. 65; 58 


PART VI. SECT. 5, SUB-SECT. v. 2 
Liven 4994) 1 Deen 793: 
iW Rab e 
w. W. R. 455.—CAN. 1 





0 iv. ———. k-McoPHERS a a 
Lees (ANDREW), LTp., [1926] N 
. R. §23.—N.Z, 


sl. ni pep can igo to assignee-— Money 

due under agreement for sale~—Oovenant 

to convey on payment.}— 

on . vendor has covenanted in writ- 

ee to convey the land 

to Sa 1 purchaser on payment of the rar 

of the ee eaves a 
purchase is pro title 

safely eS his Se emcnte: to ar 

ee ee; & the assignee can sué on 

the purchaser’s covenant to pay con- 
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604. Add. Annotation :—Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 
605. Add. Annotations :—As to (2) Refd. Lawrence 


tained in the agreernent.—UNION ae 
OF CANADA ¥v. DutTczakK, [1924] 
D. L. R. 457: 2 W, W. R, 36 oN, 


PART VII. SECT. 1. 


565 ili. ———.]—Even assuming 
proper assignment, notes lodged Sith 
a bank: as a gencral & continuin 
security for the due caper of a 
advances made, or to be made, must 
be taken by the assignee subject to 
any equities existing between the 
origina! parties.—MERCHANTS Bank 
OF CANADA v. GREENLEES, [1923] 2 

W. W. R. 931.—-CAN. 


ee iv. —— Effect of express con- 
tract.] — UNoGitecadine 


Choses in 
Action Act, R. 8. 8., 1920 Cc. ued Pedy 
debtor can contract with his credi ped 


for Food consideration, that he will no 
avail bimself of his rig ht to set up 
against the creditor’s assignee any 
equity existing between the creditor & 
himself. If the contract which in- 
cludes the clause not to set up the 
equities against 
indu by fraud, such 
with the conte, except where debtor 
{gs eatop pped aa against the ene 
from setting an oe genes —HAMILTO 


v. tar crt W. Re, 3 D. L. R. 1080: : 
11925) 186 ; reveg. [1926) 

2W. le. be 5.—C 
Pe! i, —— "No ar covenant by 
BA, sl Perri iro ey CLUE, 


Mol 
io {1996} 1 
Ou. R 


D. aaa R. 414; 


PART VII. SECT. 2, 8SUB-SEOCT. 1. 


ti, ———.]— ROYAL Bang OF CaNADA 
v. GUBTAFSON, [1924 " W. W. KR. 544 ; 
88 B. C. R. 379.—0, 


PART VII. BECT. 2, SUB-SECT, 4. 


604 7 Adda “‘veved. in part, 25 
A. BR. 178 

604 iv. atoms, 
or CANADA © Gomerern at Bae 


W. W. R. 544; 83 BO. BR. 8 anf —C N. 


v. Hayes, [1927] 2 K, B. 111;. Earle v. Homs- 
worth R. D. OC. (1928), 44 T. L. R. 605. 


607a. For breach of warranty by assignor—Against 
claim for instalments due under assigned 
agreoment——Judgment obtained for damages 
for breach of warranty.]—The owner of a 
business sold it to deft. on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. efore notice of 
assignment was given to deft., the latter 
‘obtained judgment against the assignor for 
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damages for breach of warranty on the 
above sale. In an action by pltf., as assignee, 
against deft. for payment of instalments due 
under the assigned agreement, deft. claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.’s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim :—Held: the set- 
off was valid.— LAWRENCE v. Hayns, [1927] 
2K. B.111; 96 L. J. K. B. 658; 137 L. T, 
149; 913. P. 1413 43 T. L. R. 379 D.C. 


Part Vill—vVoluntary Assignments. 


618. Add. Annotation :—Consd. Macedo v. Stroud, 
[1922] 2 A. O. 330. 

624a. J—SLOANE v. CADOGAN (1808), 
cited in 12 Sim. at p. 291, 


Annotations :—Consd. Edwards v. Jones (1836), 1 My. & Cr. 
226; Beatson v. Beatson (1841), 12 Sim. 281. Distd. 
Meek v. Kettlewell (sete) 1 Ph. 342. Apld. Kekewich v. 
Manning (1851), 1 De G. M. &_G..176; Donaldson v. 
Donaldson (1854), Kay, 711. Refd. Fenner v. Taylor 
(1831), 2 Russ. & M. 190; M‘Fadden v. Jonkyns (1842), 
1 Hare, 458; Price v. Price (1861), 21 L. J. Ch. 53; Bridge 








PART IX. 


Under Assignment of Book 
1923 (c. 2Y).J—Re RaPort, 


1925] 3 D. L. R. 
74; 5C. B. R. 


Debts Act, 


DENISON v. UNION BANK OF CANADA, 


811.—-CAN, 
sm. Book account—Under 


v% Bridge (1852), 16 Beav. 315 ; MMeyle v. Hughes (1854), 
28m. & G. 18; Gilbert v. Overton (1864), 4 New ep. 
420; Glegg v. Rees (1871), 7 Ch. App. 71. 

6384 For ** Held.: (1) as it was the intention of 
the settlor,’”’ etc., read ‘‘ Held: (1) as it was 
not the intention of the settlor,’’ etc. 

Add. Annotations :—As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928} Ch. 179. 
a eo ae) Consd. Macedo v. Stroud, [1922] 2 


t of Book Accounts Act, KR. S. B.C, 
1924 («. 16).}--VERNON HARDWARE 
Co. v. Raeiw & REINHARD (B. C.), 
(1927] 2 W. W. R. 117.—CAN. 


1058; 57 O. L. lt. 


Assign- 
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Cases 17—105. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


ENnGLIsH AND Emprme Dicrest SupPLEMENT. 


Part IIl.——Constitution and Internal Arrangements. 





17. Add. Annotation :—Consd. Morgan v. Driscoil management of the club was vested in her. 
(1922), 838 T. L. R. 251. In 1915 H. granted a lease of aga to une 
20. Add. Annotation :—As to (1) Consd. Morg Piggaod Nas antl lage grea sear a ee 
v. Driscoll (1922), 38 T. L. R. 251. ' Pp if: 
country members & five guineas for town 
21a. Notice of genera] meeting—Who entitled to.}— members was charged, & as from Jan. 1, 
Plitfs. were the captain & the secretary of the 1919, an entrance fee of five guineas was 
women’s section of a golf club, of which deft. imposed. From 1917 to Mar. 26, 1919, a 
co. were the proprietors. At an extra- notice stating that the club would be carried 
ordinary general meeting of the members a on permanently was exhibited by H: On 
resolution was passed deleting from the rules Mar. 11, 1919, H., without notice to the 
of the club a provision’ for the election of a& executive committee, issued a writ for arrears 
women’s committee to manage the affairs of rent, & on recovering summary judgment 
of the women’s section. No woman member closed the club. The co. then passed a 
of the club received notice of that meeting, resolution for vuluntary winding up & a 
as none of the women members held any liquidator was appointed. A., who was a 
sharesinthe co. In an action for a declara- member of the club, claimed to prove as 
tion that the resolution was invalid :—Held: creditor for general damages & a proportion 
under the rules women members were not of her subscription for 1919, B., another 
full members & were not entitled to receive member, claimed general damages, the return 
notices of general mectings, & the action of her entrance fee & the proportion of her 
failed.-CoLi v. MERTON y ARK | (WIMBLE- subscription for the current year :—Held : 
DON) GoLF Clos, Lrp. (1927), 43 T. L. R. A. & B. were entitled to prove, not only for 
400. : the proportion of their subscriptions of which 
88. Add. Annotations :—Consd. Amalgamated they had lost the benefit for the current year, 
Soc. of Oarpenters, Cabinet Makers & but also in respect of damages for the loss 
Joiners v. Braithwaite, General Union of of the amenities of the club, & in the case of 
Operative Carpenters & Joiners v. Ashley, B. to a return of the entrance fee; & the 
[1922] 2 A. O. 440. Folld. Wing v. Burn damages should be assessed in the case of A. 
(1928), 44 T. L. R. 258. Refd. A.-G. v. Swan, at £7, which included the proportion of her 
[1922] 1 K. B. 682. subscription for 1919, & in the case of B. at 
39. Add. Annotation :—As to (1) Refd. A.-G. v. £14, which also included the entrance fee & 
Swan, [1922] 1 K. B. 682. proportion of her subscription.—Re CuRZON 
39a. —— ——.]— WING v. Burn (1928), 44 SynvicaTe, Lrp. (1920), 149 L. T. Jo. 232. 
T. L. R. 258. 54. For ‘* Entrance fee payable by instalments ”’ 
58a. —— Claim by member for proportion of—On read ‘Entrance fee—Payable by instal- 
winding up of club.]— A limited co. was regis- ments. 
tered with the object of carrying on a pro- 54a. ——— Claim by member for return of—On 


prietary club, & by the articles H. was 
appointed governing director for life & the 


winding up of club.|—He Counzon SYNDICATE, 
Iarp., No. 53a, ante. 


Part Vl.—Debentures. 


105. Add. Citations :—[1922] 1 Ch. 51; 91 L. J. Ch. 938; 126 L. T. 225. 


PART I. 


sc. Validity of rules.}—Where the 
rights or privileges of members of a 
club are not in any way affected, nor 
the property of the club in any way 
injured, the ct. has no jurisdiction to 
consider the legal] validity of the rules 
of the club, nor to grant an Injunction 


against the commission of acts merely’ 


criminal or mores Dlegal.—WaTT v. 
7 hae aaa {1923] 1 I. R. 112.— 


12 ii. ——~ Majority of members acting 
tegally—Injunction.J-—-BRYLINSKI — ¥. 
INKOL (1924), 55 O. L. R. 369.—CAN. 


PART III. SECT. 1, SUB-SECT. 2. 


fi. Necessity for unani- 
mous vote or consent of all members. }— 
BRYLINSRKI v. INKOL (1924), 55 O. L. R. 
369.—CAN. 

t i, ——~ —~.}—A rule prescribed 
that no future motion to open the 








links for 
assed ess by a majority of two- 
hirds of those present & voting :— 
Held: the repea) of the rule did not 
itself require a two-thirds majority.— 
Mee fe ee: [1923] 11. R. 


lay on Sundays should be 


PART III. SECT. 2, SUB-SECT. 2.—A. 


26 {. Pawer to expel for infringing 
rules.}—Where a club was regirtered 
under Cos. Act:—AHeld: the com- 
mittee were not in law the directors 
of the co. & had no authority to oxer- 
cise the powers of directors to cxclude 
ye from membership of the club— 
; eee ©. SYNNOTT, (1925] N. 14.— 


PART [Il. SECT. 2, SUB-SECT. 2.—E. 


49, --—— -}—A club incor- 
porated under Incorporated Societies 
Act, 1908, which acting by its executive 
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committee wrongfully & in breach of 
the club’s rules excludes a member 
from the use of the club’s premises, 
commits a breach of contract & the 
member is entitled to recover damages. 
The members of the committee, acting 
within the scope of their authority, 
are not. personally Mable in tort for 
inducing or procuring such breach of 
coptract.—-HENDERSON wv. Kang & 
PIONEER CLUB, [1924] N. Z L. li. 
1073.—N.Z. 


PART IV. SECT. 1, SUB-SECT. 1. 


70 ii. ——— Money lent to lodge.}— 
Where a person gives credit to an ab- 
stract entity, such as a club or lodge, 
he can look 40 those who assumed to 
act for it & those who authorised or 
sanctioned that being done, in the 
absence of anything indicat the 
ppc Bene tN as v. BLacK, [1921] 
2 WwW. ry R. 907.—CAN, 


Vol. VII.—Clubs. Cases 106—148a. 


Part Vil—Duty Payable by Clubs. 


106. Add. Annotation :—As to (3) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIIl.—Sale of Intoxicating Liquors in Clubs. 


109. Add. Annotation :— Refd. A.-G. v. Swan, 


[1922] 1 K. B. 682. 


110. Add. Annotation :—Consd. Watson v. Cully, 


[1926] 2 K. B. 270. 


111a. Whether in ‘* club ’’——Temporary 


premises.)—The word “‘club’’ as used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

Where, on the occasion of a féte, a regis- 
tered club engaged a room adjoining the 
ground on which the féte was to be held, & 
there supplied intoxicants to members other- 
wise than in the permitted hours :—Held: as 
the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect.— 
WATSON v. CULLY, [1926] 2 K. B. 270; 95 
L. J. K.B. 5543 1385 L. T. 28; 90 J.P. 119; 
42 T. L. R. 529; 24 L. G. R. 357; 28 Cox, 
C. C. 194, D. O. 


Annotation :—Reftd. Clarke v. Griffiths, Peacock v. Samo 


,95 L. J. KR. B. 905. 


Part IX.——Betting and 


136. Add. Annotations :—Refd. Richardson vw. Mon- 


criefle (1926), 48 T. L. R. 32; R. v. Berg, 


111b. Additional unregistered 


premises.|—Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional premises which were at a 
considerable distance & which were not 
registered. At these additi 1 premises the 
steward supplied to théxother applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, & against 
the other applit. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), 5s. 94 :—-Held : as the 
liquor was not supplied in the registered 
premises of the club it was not supplied ‘‘ in 
a club” within the above sect., & the con- 
viction must be quashed.—CLARKE v. 
GRIFFITHS, PEAcocK v. GRiFFITus, [1927] 1 
K. B. 226; 95 L. J. K. B. 9053 1385 L. T. 58 ; 
90 J. P. 151; 42 T. L. R. 541; 24 L. G. R. 
466; 28 Cox, C. C. 240, D.C. 


Gaming in Clubs. 


Britt, Carré & Lummies (1927), 20 Cr. App. 
Rep. 38. , 


Part X.—Dissolution of Clubs. 


148a. Claims by members of proprietary club—For 


damages for loss of club amenities—& for 
proportion of subscriptions—& return of 


PART VIII, SECT. 8. aw Rock (1923), 32 B. C. R. 67. 


sd. Right of members to store becr al 
clib.jJ—Members of a club on pur- 
chasing beer from a Govt. vendor may 
store it at the club, & the club is entitled 
to charge a fee for storage & service.— 
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sf. ** Distributing ** beer by servant of DoRGAN, R KESSLER, 
club—H hal amounts to.J—R. v. Rock (Sask.) (1927), 47 Can. Crim. Cas. 344. 
(1923), 32 B. O. R. 67.—CAN. —CAN. 


entrance fee.]—Re CURZON SYNDICATE, LTD., 
No. 53a, anie. 


PART IX. SECT. 2. 

137 i. Common gaming house—Who 
are liable as persons assisiing in con- 
ducting eters Eales: J—hR. v. 

% vw. CoaTks 


Cases 6— 67, 


Part I. 


~ ae 


6. Add. Annotation :—As to (1) Refd. Deuchar 
Co., [1924] 2 


v. Gas Light & Coke 


11. Add. Annotations :—Consd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33; 
Parker & Cooper v. Reading, [1926] Ch. 976; 

Jones wv. South-West 16. 

Lancashire Coal-Owners’ Assocn. (1926), 42 


Thomas vw. Vans, 


ENGLISH AND Emprre DIGEst 


COMPANIES. 


Nature, Characteristics, 


Classification. 


Ch. 
15. 


T Tl. BR. 401. 
(1928), 97L. J. K. B. 7 
Add. Annotations :—Refd. British Thomson- 


Definitions and 


arta t Howson v. Buxton 


Houston Oo. v. Starling Accessories, Same v. 


Crowther 
Refd. R. P. 


& Osborn, 
Prichard & Constance v. Amata (1924), 42 


{1924} 2 Oh. 38; 
68. Mentd. Scammell v. Attlee 


Morter 


(1928), 45 T. L. R. 75. 
Add. Annotalion :—Mentd. KR. v. 
(1927), 20 Cr. App. Rep. 53. 


Part Il—Domicil, Residence and Nationality of Companies. 


26a. 








office in England :—Held: 


the co. was not in Holland but in England.— 
BAELZ v. PUBLIC TRUSTER, [1926] Ch. 863 ; 
135 L. T. 768; 42 T.L. R. 


95 L. J. Ch. 400 ; 
696; 70 Sol. Jo. 818. 





26b. 


CORPN. v. F. 
(1928), 44 T. L. R. 746 


27. Add. Annotations :—Consd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101. 


Part Ill. 


Business conducted abroad.|— A 
trading corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 


|—To constitute residence by a British 
co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place.—LITTAUER GLOVE 
W. MILLINGTON (1920), Lrn. 


27a. 
the domicil of 


Refd. Swedish Centrai Ry. v. Thompson, 
[1924] 2 K. B. 255; Re Bates, Mountain v. 
Bates, [1928] Ch 682; Ellerman Lines v. Read, 
[1928] 2 K. B. 144. 

-]—A co. was incorporated by special 
Act of the Legislature of New York, & had 
its central office & the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head o 


ce for 


Europe :—Held: a corpn. might have a dual 


A ons 
{1924} 2 K. B 


residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 

cts.—NEwWw YORK LIFE INSURANCE 
PuBLic TRUSTER, 
L. J. Ch. 449; 
430; 68 Sol. Jo. 477, C. A. 


Sart Swedish Central Ry. v. Thompson, 
Nunez, [1927]1 K,.B.6 


Co. wv. 
[1924] 2 Ch. 101; 93 
131 L. T. 488; 40 T. L. BR. 


enti. Republica de Guatemala v. 


Companies under Companies (Consolidation) 


Act, 1908, and Similar Acts. 


38. 


44, 


PART I. SECT. 1. 

sa. Under statute—lKzxistence anart 
trom members—Conveyance of property 
by originators to company. }—Defts. con- 
tracted with pitfs. to sell them al] the 
fruit & vegetables to me rown on their 
land during a specified time. The con- 
tract provided that if any transfer 
should be made by the grower to any 
corpn., oN should ie deemed to be made 


thereof. Defts., forthe admitted purpose 
of freeing themselves from the contract, 
incorporated a joint stock co. for the 


Add. Annotation :—As to (6) Apld. Re City 
Equitable Fire Insce., [1925] Ch. 407. 


Add. Annotations :—Mentd. Re City Equitable 67. Add. Annotations :—Refd. Weld v. Petre (1928), 


pupae’ of A the land, & trans- 
erred the land to it in consideration 
of the allotment to them of the whole 
of its capital stock :—Held: the co. 
could not be declared to be a trustee 
for tho growers & bound by the con- 
tract.— ASSOCIATED GROWERS OF B. C., 
Lip. & KELOWNA GROWERS peeNGe 
v EDMUNDS & as YZANT ORCHAR 

LTb., 40e61 1D. R. 1093; (19263 
ca . R. 6353 "50'S. GR, 413.— 


PART I. SECT. 2. 
sh. Companies limited by quarantee— 
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Fire Insce. (1924), 40 T. I. R. 858; Re Htic 
[1928] Ch. 861. 


of ati pani by one 
party Validity. .}-—LLOYD BAN 
pecan Son, LTD., [19271 é. C. 


PART II. 


a place of business. 
— EM . BORDER Crries IMPROVE: 
sant Co. (1923), §2 O. L R. 193.-~ 


97 L. J. Ch. 899. Mentd. Anchor Trust Oo. 
v. Bell, [1926] Oh. 805. 


69. Add. Annotations :—-Retd. Weld v. Petre (1928), 
97 L. J. Ch. 399. - Mentd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


76. Yor the paragraph “ (9) (WARRINGTON, L.J. 
.-- 1908 Act, s. 82,’ substitute :—" (9) (LoRD 
SumNm, Lorp Dunepin expressing the 
contrary opinion), an allotment of shares & 251. 
debentures made before filing a ment in 
lieu of prospectus as required by 1908 Act, 
s. 82 (1), is not wholly void.” 255. 
For the paragraph ‘* (10) (LORD STHRNDALE, 
RK. . « . Was written,’’ substitute :— 
** (10) Observations of Lorp SUMNER as to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
co. to the date of the application for registra- o5¢ 
tion.”"—JUBILER CoTTON MILs, : ° 
(OrficraL Recetver & LiQuIDATOR) v. 257 
Lawis, [1924] A. O. 958; 98 L. J. Oh. 414; : 
40 T. L. R. 621; 68 Sol. Jo. 663; [1925] 


288. 


B. & O. R.16; sub nom. Re Jusu.ze Corron 260a. 


Mrz, Lrp., 131 L. T. 579, BH. L. 


Annotations :— As to (9) Consd. Re Burton, [1927] 2 Ch. 132. 
Corereny: Mentd. Re City Kquitable Fire insoe. 1 foes), 133 


82. Add. Annotation :—As to (1) Refd. Jubilee 265. 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. ©. 958. 

196. Add. Annotation :—Retd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 266. 


225. Add. Annotation :-—Consd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 
228. Add. Citation:—On appeal, 41 R. P. 0. 67, 0. A. 
228a. ‘‘ Harrods ’? — ‘‘R. Harrod.’’]—The ct. 
granted an interlocutory injunction to re- 
strain deft. co. from carrying on business 
under any name comprising the well-known 
name of pltf. co. on the ground that defts.’ 270 
use of the name was calculated to lead the ° 
ublic erroneously to believe that defts.’ 
usiness had some connection with pltfs.’ aii. 
business._-Harrops, Lrp. v. HARROD (R 


Lp. (1924), 40 T. L. BR. 195; 41 RB. P. e 272a. 
74, 0. A 


Annotation :—Expld. Motor Manufacturers’ & Traders’ 
ma v. Motor Manufacturers’, etc., Insce., [1925] Ch. 


228b. ‘* Society of Motor Manufacturers & Traders ”’ 
——** Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.’’}—A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words “‘ Motor Manufacturers & Traders,’ 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement & 
prorecuen of the motor trade generally. 
here was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable & deft. 
co.’s business wholly different from that of 
pltf. society :—Held: pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to. any relief against deft. co. 
-~~-Moron MANUFACTURERS’ & TRADERS’ 
Socrmry v. Moron MANUFACTURERS’ 
ERS’ Mutual Insurance Co., [1925] 
Ch. 675; 94 L. J. Ch. 410; 188 L. T. 830; 
41 7.1L. R. 488; 42 R. P. O. 807, C. A, 


237, Add. Annotation :—As to (1) Consd. Motor 
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Vol. [X— Companies. Cases 67—272a, 


Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Inscc., 
[1925] Ch. 675. 

Add. Annotations :—Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195; Motor Manu- 
facturers’ & Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925), 
94 L. Je Ch. 410. = 

Add. Annotation :—Refd. Employers’ Liabilit 
Assce. v. Sedgwick Collins (1926), 95° L. J. 
K. B. 1015. 

Add. Annotations :—Asto (1) Refd.1.R.Comrs. 
v. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 4763 Generally, 
Mentd. Re Debtor (No. 3 of 1926) (1926), 
135 L. T. 689; Dominion Iron & Stecl Co. v. 
Invernairn, [1927] W. N. 27° 

Add. Annotation :-—Mem@@. Dorminion Irou 
& Steel Co. v. Invernairn, [1927] W. N. 277. 


Add. Annotation :—Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

What amounts to—Not acquisition of 
shares of company to promote its amalgama- 
tion with another company.] — DOMINION 
Inon & Steen Co., Lro. v. INVERNAIRN, 
[1927] W. N. 277. 

Add. Annotations :—Consd. I, R. Comrs. v. 
Cornish Mutual Assce. (1924), 41 T. L. R. 
70. Mentd. Brighton College v. Marriott, 
[1925} 1 K. B. 812. 

Add. Annotations :—As to (1) Apld. Cornish 
Mutual Agsce. uv. I. R. Comrs., [1926] A. ©. 
281. Refd. Greenberg v. Cooperstein, [1926] 
Ch. 657; Re United General Commercial 
Insce. Corpn., [1927] 2 Ch. 51. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
L. T. 673. Generally, Mentd. Brighton 
College v. Marriott, [1925] 1 K. B. 312. 


Add. Annotalion:—Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

Add. Annotation :—Folld. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

-J—An agsocn. with four branches 
was formed to obtain subscriptions from the 
membors of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 
& its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the amount found due & other 
relief. The action was resisted on the ground 











-that the assocn. was illegal & that no relief 


could therefore be given:—Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on @ 
business having for its object the acquisition 
of gain; (2) the ct. was not debarred from 
affording relief to the members asking for 


Cases 272a-——437. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


the return of money paid into the hands ‘of 427, Add. Annotation :—Refd. Re yin Equitable 


agents for application for an illegal purpose 
by granting an account.—GREENBERG v. 
COOPERSTEIN, [1926] Ch. 657; 95 L. J. Ch. 
466; 1385 L. T. 663. 


282. Add. Citation :-—130 L. T. 450. 


Add. Annotations :—Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 
Mentd. Imperial arte Co. of India v. 
Bonnan, [1924] A. C. 755. 


Fire Insce. (1924), 40 T. L. R. 853 


480. Add. Annotation :—Mentd. Re City Equitable 


431ia. 


Fire Insce. (1924), 40 T. L. R. 853 


a collateral obligation imposed by 
the arts. of assocn. of a co. re red under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 











298. Add. Annotation :—Refd. Pickford v. Quirke, that the liability of the member to contribute 
Pickford v. I. R. Comrs. (1927), 1388 L. T. 500. - in a winding up is limited by the Act under 
304. Add. Annotation :—Mentd. Evcrett v. Griffiths, which the co. is registered. 
[1924] 1K. B. 941. The limitation of liability in respect of 
335.'Add. Annotation :—Retd. Re Railways Act, shares held is distinct from an obligation 
1921, Re Standard Charges Schedule (1925), collaterally imposed upon a member in 
94 L. J. K. B. 364. ren cue to take uP grated egies 
. fom "- which w emselves, when en up, be 
i ee ee Pid i wig duiph & oe entitled to a similar limitation of liability. 
trict Agricultural Soc., [1925] Ch. 769. Gene- Fe ere epee 
rally, Mentd. Lapish v. Braithwaite (1924), en ee ee ok tepuenen a 
40 'T. L. BR. 837. system of limited lability. AGRICULTURAL 
. WHOLESALE SOCIETY v. BIDDULPH & DISTRICT 
343. Add. Annotation :—As to (1) Refd. Bank of AGRICULTURAL SOCIETY, [1925] Ch. 769; 94 
N. T. Butterfield v. Golinsky, [1926] A. C. 733. L. J. Ch. 397; 133 L. T. 274; 41 T. L. RB. 
351. Add. Annotations :—Apld. Plantations Trust 470; 69 Sol. Jo. 557, C. A.3; affd. sub nom. 
v. Bilba (Sumatra) Rubber Lands (1916), 114 Bipputph & DISTRIcr AGRICULTURAL 
L. T. 676. Mentd. Agricultural Wholesale SOCIETY v. AGRICULTURAL WHOLESALE 
Soc. v. Biddulph & District Agricultural Soc., Society. [1927] A. C. 76, H. LL. ; 
[1925] Ch. 769. ger ea er 7 Api. Re Wilts & Somerset Fariners (1928), 45 
Lee, [1928] 2 K. B. 26. "default J—Re City EQUITABLE Fire INsUR- 
398. Add. Annotation : ~~ Consd. Agricultural ANCE Co., Lrp., No. 3059a, post. 
Agricultural Soc., [1925] Ch. 769. Lrp. v. Tuomas & CLARK (1928), 45 T. L. R: 
406. Add. Annotations :—Consd. Kreditbank Cassel 113. 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826; 482¢. Unless arising from wilful or wrongful 
Liggett (Liverpool) v. Barclays Bank (1927), act or default.]—One of the arts. of assocn. 
137 L. T. 443. Refd. Underwood v. Bank of a co. provided that ‘‘ The directors & other 
of Liverpool, Underwood v. Barclays Bank, officers shall be indemnified by the co. against 
[1924] 1 K. B. 775; Houghton v. Nothard, all costs, losses, & expenses incurred by them 
Lowe & Wills, [1927] 1 K. B. 246; Liggett in or about the discharge of their respective 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. duties, except such as may happen from 
48. their own respective wilful or wrongful act 
410. Add. Annolations :—Retd. Underwood v. Bank or default ” :—Held: the above art. did not 
of Liverpool, Underwood v. Barclays Bank, protect a director from liability for negligence 
[1924] 1 K. B. 775; Houghton v. Nothard, resulting in loss to the co.—He CITY oF 
Lowe & Wills, [1927] 1 K. B. 246; Liggett LONDON InsuRANCE Co., Lip. (1925), 41 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. T. L. R. 521; 69 Sol. Jo. 591. 
48. 483. Add. Annotation :—As to (1) Consd. Shuttle- 
415. Add. Annotation: — Consd. Agricultural worth v. Cox (Maidenhead) (1926), 43 
Wholesale Soc. v. Biddulph & District Agri- T. L. R. 83. 
cultural Soc., [1925] Ch. 769. 437. Add. Annotation :—As to (1) Refd. Biddulph 
417. Add. Annotation :—Mentd. Re red Equitable & District Agricultural Soc. v. Agricultural 
Fire Insce. (1924), 40 T. L. R. 853 Wholesale Soc. (1926), 95 L. J. Ch. 576. 
PART III. SECT. 6. to cancel his ‘“‘ requirements.” P.’s validate anything done at the meetne. 
ki. ——- That company duly incor- 2ame was never entered in the registor —Re Grorar W. GRIFFITHS Co., [1924] 


porated.J-——-The fact that a co. incor- 
porated under Cos. Act includes in its 
pame the word ‘‘ Co-opcrative,”’ 
trary 
1920 (c. 19), s. 4 (2), does not render it 


con- 


to Co-operative Assocns. Act, 


of members :—Held : 
Re J. H. CHANDLER & CO. 
I. L. KR. 48 All. 580.—IN 


PART III, SECT. 7, SUB SECT. 6.— 
A, (¢). 


P, 


was Hable.— 


D. 


4). L. R. 1031.—CAN. 


LTD. (1926), 
PART III. SECT. 7, SUB-SECT. 6.—B:° 


400 i. Misrepresentalion by pro- 
ound for rescission. ]— 


an illegal co., shico Cos. Act, s. 28, moter—Not 
makes a certificate of incorporation 388 i. Where shares subscribed for nol Subscribers the memorandum of 
conclusive evidence that the co. aqllotted.J—Persons signing &® mcmo- assocn. of a co. cannot repudiate shares 
was duly incorporated.—ASSOCIATED randum ef assocn. of a co. to be for which the oy bave subscribed either 
GROWERS OF BRITISH COL i hires LTD.v. incorporated are contributories, on the groun that they were induced 
aye CoLUMBIA F rurr L LTp., although no shares are alloticd.— to join the co. by fraud or misrepre- 
1925)1 D L. R. 871 5 (1925) 1 Tw. W. Re E. O'REILLY, Lrp., [1927 sentation, or on the ground that the 
. 505; 34 B. C. R. 533.—CAN D. L. 1. 797; 60 0. L. R. 649.— AN. truth of the precedent representations 
5 1. By transfer.) — An original made by the promoters 0 @ CO. Was 
sabeoriber of & ed an withasae his a condition of the contract: the truo 


PART III, ce 1 lata ceeal 6.— 


358i. Zo take up number subscribed 
for.)—P. a dto purchase shares in a 
co. & subscribed to the memorandum 
of assocn., but later asked the promoter 


subscription & transfer his share at the 
first meeting of provisional dircctors, 
& where a majority of original incor- 
porators are present & vote at the 
mecting such vithdrawal does not in- 
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remedy of the persons so defranded is 
to sue for damages the persons so 
cones pens ee & CHAL- 

ENGE LTp. vw. BODLKY, 
11924] N. Z. et i. 102. —N.Z. 


439a. “‘ Issued’? to the 


476. 


525a. 


ublic—What amounts 
to.— Nasu v. LynpE (1928), 45 T. L. R. 42; 
72 Sol. Jo, 878, H. L.; revsg. 8. C: sub nom. 
LYNpD® v. Nasu, [1928] 2 K. B. 98, C. A. 
Add. Annotation :—Consd. Nash v. Lynde 
(1928), 456 T. L. R, 42. 


-|—Held: pltf. was entitled to the 





, rescission of a contract to take shares, on the 


560. 


ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme.—Cornkes v. WHITE 
City (MANCHESTER) GREYHOUND ASSOCN., 
ao (1928), 45 T. L. R. 125; 72 Sol. Jo. 


Add. Annotation :—Mentd. Bisset v. Wilkin- 


son (1926), 42 T. L. R. 727. 


568. 


570. 


635. 
642. 


652. 
660. 


663. 
666. 


703. 


788. 


814. 


Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 878. 


Add. Annotation :—Mentd. India Rubber 
Gutta Percha & Telegraph Works v. County 
Golf Co. (1925), 42 R. P. C. 225. 

Add. Annotation :—Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

Add. Annotations :—Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57; Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

Add. Annotation :—Mentd. Bisset v. Wikin- 
son (1926), 42 T. L. R. 727. 


Add. Annotations :—Mentd. Edwards v. Porter 
(1024), 41 T. L. R. 57; Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

Add. Annotation :—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


Add. Annotation :—-Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 
Add. Annotation :—Refd. 
{1924] P. 131. 

ddd. Annotation :—As to (1) Refd. Jacobs v. 
Heats ~ General Plantations Trust, [1924] 


The Saxicava, 


814a. Profit sharing deposit notes redeemable in 


four years—Company bound to redeem.|— 


Vol. IX.—Companies. Cages 439a—814a. 


Pitf., in reliance upon a prospectus issued in 
Sept., 1920, by deft. co., hereinafter called 
‘the Trust,’’ applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 74 per cent. profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent. by four annual drawings, &, 
under the heading ‘‘ Earlier payments,’’ that 
the t retained the right pay off at 
105 per cent. all or any of the outstanding 
notes at any time on giving three months 
previous notice in writing, but that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain @ption of purchase 
referred to later in t _ ‘ospectus, but 
included a sale to anybo@g whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 
cash at 105 per cent. or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the ‘prospectus for the redemp- 
tion of the notes by drawings & the option 
retained by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to sell 
the R. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes :—Held: 
plitf. was entitled to the relief claimed on 


PART III. SECT. 8, SUB-SECT. 1. 

1 i. .J—An advertisement 
offering the public shares in a co. for 
sale is a *‘ prospectus °’’ under sect. 2 
(14) of Indian Cos. Act (VII. of 1913). 
—PRAMATAHA NATH SANYAL tw. Kall 
KomarR Dutt (1924), I. L. R. 52 Calc. 
440.—IND. 


PART III. SECT. 8, SUB-SECT. 3.— 
D. (b). 








sf. Prospectus must be issucd by or on 
behalf of company.}—Sect. 84 of 1908 
Act is confincd to prospectuses issucd 
by or on bebalf of the co..-URQUHART 
V. STRACEY, (1928) N. I. 162.—I1R. 
| 678 i. Measure of pesos | 
URQUHART v. STRacEY, No. 7471, 


PART III. BEV E o: SUR SECT. 3.— 


sm. Under Criminal Code, 8. 414.}— 
The -above sect. relates to the issuing 
of a written prospectys, statement or 


J.8, 


account by a director with the inten- 
tion of deceiving shareholders of a co., 
or of induci some other person to 
entrust or advance propery to the 
co.; & where deft. obtained subscrip- 
tions for stock of a co., of which he 
was & promoter, upon false oral stato- 
ments :—Held: a conviction under 
that sect. was not justificd.—R. ». 
rT aa (1924), 55 O. L. R. 586.— 


PART III. SECT. 8, SUB-SECT. 3.— 
F. (0). 


T&T 1. Olaim for damages . 
directors—dé others—Joined with statu- 
tory claim {er compensation against 
directors.}—Pitf. bought debentures in 
@ co. on the faith of statements in a 

rospectus. Somo of defts. were 

ectors in the co., & some were 
pero in an issuing house called 

» & Co. Pitf. claimed against all 
defts. damages for fraudulent misre- 
presentations in the prospectus & for 
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conspiracy to defraud, & against such 
of defts. as were dircctors in the oo. 
claimed compensation under 1908 
Act, s. 84:—Held: (1), pltf. was 
entitled to have the alternative causes 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the j subject to two limitations, 
(a) that he could not get damages 
more than once in respect of what 
was in substance the same cause of 
action, & (b) that the causes of action 
could conveniently be tried or dis- 
posed of together; (2) if pltf. suo- 
ccedec on the cause of action under 
sect. 84, he would be entitled to such 
compensoyoe as he might provo, in 
addition to any damages already 
in respect of fraudulent 
misrepresentation. — es klar Vs 
STRACEY, [1928] N. I. 162.—1R. } 


PART Ill. SECT. 10, SUB-SECT. 1. 


sp. Includes premiums on sale_of 
stock.}-~TORONTO v. CONSUMERA’ Gas 
Co., [1927] 4 D. L. R. 102.—CAN. 


21 


Cases 814a—1226a. 


either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by vig nigel Mice Wester 
in the prospectus as if it were in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendi on the part of pltf. & the Trust had 
been clearly proved, the test laid ‘down by 
Lorp Mouton in Hetlbut, Symone & Co. 
_v. Buckleton (see No. 1565) was satisfied. — 
Jacoss v. Batavia & GENERAL PLANTATIONS 
Trust, [1924] 2 Ch. 329; 98 L. J. Ch. 520; 
a " a 617; 40 T. L. BR. 616; 68 Sol. Jo. 


Add. Annotations :—Consd. Re Burton, [1927] 
2 Ch. 182. Refd. Jubilee Cotton Mills Official 
tae & Liquidator v. Lewis, (1924] A. O. 


818. 


820. Add. Annotations :—As to (5) Consd. Ather- 
ton v. British Insulated & Helsby Cables, 
[1925] 1 K. B. 421. Generally, Refd. Stapley 


v. Read (1924), 181 L. T. 629. 


Add. Annotation :—Mentd. Eastwood & Holt 
v. Studer (1926), 31 Com. Cas. 251. 


Add, Annotation :—Mentd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P.-187. 


889a, —— Company in voluntary eran 
-—~A reduction, reorganisation & increase o 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed.—Re WALTERS (STEPHEN) 
& Sons, Lrp. (1926), 70 Sol. Jo. 958. 

1015. Add. Annotation :—Refd. Re North Pole 
Ice Co. & Reduced, [1924] W. N. 181. 


1017. Add. Annotations :—Reifd. Re Dam ney & Re- 
duced (1924), 68 Sol. Jo. 718; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 


1018. Add. Annotations :—Mentd. Re Dampney 
& Reduced (1924), 68 Sol. Jo. 718; Re 
woe or Ice Oo. & Reduced, [1924] 


1019a. Passing of special resolution—é& confirma- 
tion by court.J—(1) The proper form of 
minute in petivions for reduction of capital is 
not as set out in Re Salinas of Meszico, 
[1019] W. N. 311, but should state that the 
capital has. been reduced ‘“ by a special 
resolution confirmed by an order of the High 
Ct. of Justice.’’ (2) With regard to the 
form of notice of registration purguant to 
1908 Act, s. 51 (3), it is a eufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912), 56 Sul. Jo. 587, which 
removed the objection to the length of the 


PART Il. pace aes SUB-SECT, 3.— 
* ( Je 


Creditors nal affected.) Pras 
(ABERDEEN), Lrop., (1928] ° CG. 186.— 


825. 


827. 





8. oO. 315.—8COT. 


| G, (@) i. 


: yee are _wroniors Persons 


dividends. }-ARI- 


CopPER Co., PETITIONERS, [1926} 


PART Ui. SECT ° 10, 8UB-SECT. 3.— 
G. (@). 


st. Function of court-—-What court must 
seat B Minin (EE. W.), Larp., 


PART IIL. SECT. 11, 8UB-SECT 3.—B. 
sw. Z'o account to company for money 


Enauisn anp Empire Drarst 


minute.—Re Norra Pots Tow Co, 

Repvcen, [1924] W. N. 131. 
Annatation :— ds to (1) i. Re Dampnoy & Reduced 
‘ (1924), 68 Sol. Jo. 718. 


019b. ——— ———-.]— Where a petition for reduo- 
tion of. capital does not involve & is not 
followed by any sub-division, consolidation 
or anisation of share capital, the old 
form of minute used in gases of simple 
reduction is correct, & it is not necessary to 
state that the capital has been reduced by 
virtue of a special’ resolution, & with the 
sanction of an order of the High Ct. of 
Justica—Re Dampnpy & Co. Lrp. & 
REepvoED (1924), 68 Sol. Jo. 718. ; 

1029. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh, 487. 

1086, Add Annotation :—Refd. Re North Pole Ice 
Oo. & Reduced, (1924] W. N. 181. 


10386a. ——- ——-.]}—Re Norra Pore Ice Oo., 
Lip., & RepvcED, No. 1019a, ante. 
1080a. ——— Company in voluntary liquidation.|/— 


Re Waters (STEPHEN) & Sons, LTp., No. 


1102. Add. Annotations :—Apld. Parker & snag td 
v. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. R. 292. 

1107. Add. Annotation :—-Mentd. Re City Equit- 
able Fire Insce, (1924), 40 T. L. R. 853. 
1108. Add. Annotation :-—Apld. He City Equitable 

_ Fire Insce., [1925] Ch. 407. 

1114, Add. Annotation :—Mentd. Stapley v. Read 
(1924), 181 L. T. 629. : 

1124. Add. Annotations :-—Consd. I. R. Comrs. v. 
Doncaster (1924), 93 L. J. K. B. 888; He 
Speir, Holt v. Speir, [1924] 1 Oh. 859; I. R. 
Comrs. v. Fisher’s Exors., [1926] A. 0. 395. 
Folld. I. R. Comrs. v. Wright (1926), 96 
L. J. K. B. 982; Re Taylor, Waters v. Taylor, 
[1926] Ch. 923. Distd. Re Bates, Mountain v. 
Bates, [1928] Ch. 682; Parker v. Chapman 
(1928), 188 L. T. 729. Refd. I. R. Comrs. v. 
Burrell, (1924] 2 K. B. 52; Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
94L. J. K. B. 864. nace 

1184. Add. Annofation :—As to (2) Refd. Lynde 
v. Nash, (1928] 2 K. B. 98. 

1205. Add Annotations :—Distd. Pailin v. Northern 
Employers’ Mutual Indemnity OCo., [1925] 2 
K. B. 73. Consd. Hindmarch v. Carterthorne 
Colliery Co. (1928), 21 B. W.C.C. 44. Refd. 
Wales v. Iron Trades Employers’ Assocn. 
(1928), 21 B. W.C. ©. 316. 

1220, Add. Annotation :— Dbtd. Shuttleworth. v. 
Cox (Maidenhead) (1920), 48 T. L. R. 83. 

1226. Add. Annotations :—As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 

1226a. ——.] —- AGRICULTURAL WHOLESALE 
Soolrry v. BippuunpH & Disrricr AGRI- 
CULTURAL Sooretry, No. 431la;, ante. 


received ore prcorpone of com- 
pany.}—Whoere a co. brought ap action 
an underwriter, & recovered 

a verdict for £3817 108.:—Held: as 
Seer ition Chat he bela ce caay 
no © any money 
for the co.’s use, the verdict should be 
set aside & ju it entered for him. 
Fon eT), 27 oie NS, W 81; 
N. 8. W. W.N.60.-AUR | 


$22 


1230. Ping Annotations :—Refd. Speman & Dis- 


ct. Agricultural Soc. v. Agri 
gale Soc. (1926), 95 L. J. Ch. 576; Re Wilts & 
Somerset Farmers, tee Ch. 8 


ta Baa, 


1265. Paar Annotation :-—Refd 


orth Partington (1925), 94 
1268. Add. ar taptad :—Refd. 


Harris v. Griffith, Hose} Ch. 280. 


1842. “aad a> willed :—Mentd 


Bank of India, Australia & 
peachy (1938), 97 L. J. K. B. 609. 
Where further investi 


—On an application under 


Vol: IX.—OCompanies. Cases 1230-——1580a. 


tural Whole- 


ee. 


oyds Banks 8329, 
1589a. 


tion required.] 
908 Act, s. 32, 


1472. Add. Annotation :—Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. O. 851. 


1480. ieee rg taal i—Generally. 
a8. poy eee a auaee v. Kavanagh (19265), 41 


1565. Add. Annotation :—Mentd. Jacobs v. Batavia 
& General Plantations Trust, {1924] 2 Ch. 


Refd. Hum- 


. Peat bate agent—-That a ae 
a » represented to deft eae 3 3 
valuab e rights over certain mines in China, & 


that. the co. owned 


1461. Add. Annotation :-—Consd. 


PART III. SECT. 15, SUB-SECT. 2. 


k i. Power to modify rights by byc-law 
re Aa. of bye-law—Companies Act, 55 0. L. R. 


ALBE cank Pacirico GRAIN 


ath 


dharakoldere: ~Fe BLUEBIRD 
Lid» I , [1926 12 ae 


summons or motion, for the rectification 
of the register, if there is some question in 
ag delay requiring investigation the practice 

or the Yadee not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to al ae to bring an action.—Re GREATER 
BRIT PrRopvucts DEVELOPMENT CORPN., 
Lrp. (1924), 40 r La R. 488, D. C. 


1435. Add. Annotations :—Mentd. Baker v. Archer- 


Shee, [1927] A. CO. 844; Manton’s Trustees v. 
Steele, Steele v. Manton’s Trustees (1927), 11 
Tax Cas. 549. 


1446. Add. Annotation: —Mentd. Re Neville, 
Neville v. First Garden City, [1925] Ch. 44. 
1448a. Conversion of preference shares into 


ordinary shares—Whether alteration in status 
of shareholders.}—Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation :—Held: such notice 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, s. 205.—Re BLAINA COLLIERY Co., 
Lrp. (1926), 70 Sol. Jo. 404. 

Collaroy Co. v. 
Giffard, [1928] Ch. 144. 


» 1906 (e. 79). Pn ae ae *: 


ft i. 
Co. entiti 
135; meters 


entitio A. to rescind his contract.— 
é NATIONAL STADIUM, LTD. 
O 109.—-CAN. 


ee A. relled, o8 
him to rescission, upon the 





non-fulfilment of a condition that a 


fu. agreed to go to China & investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £1 
pany upon a representation by HB. that the 
lication was purely f l, & deft. paid 

2 0 on allotment upon & rep. ~esentation by 
E. that the payment was’ for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from Ohina. The 
shares were allotted to deft. at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft. went 
to China & pitf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft.,on the other hand, ed that 
Ki.’s representations were false & that the 
mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpaid calls on the 
shares, the trial judge i d that as deft. 
intended only to take an option on the shares 
& had never contracted to take them the 
action failed :—Held: although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft. 
the latter could not be treated as having 
agreed to take the shares, & the decision of 
Pag trial judge must be affirmed.——HUMPHREY 
DENMAN, Lrp. (IN LIQUIDATION) v. 
Riwiniee (1925), 41 T. L. R. 378, C. A. 


to any written document, made 
fraudulent misreprosentations as to 
the financial position of the co., whereby 
Lice was induced to a apply & pay for 

hares :—~Heid : Lord Tenterden’s Act 
had no application to nes Case saga eer & pitt. 


(1924), 


(Alta.) eh 1D. 1. Rn. 
3 W. W. R. 707.—CAN, building should be erected on acertain was entitled to recover fro eft. the 
site:—Held: his agreement oon amount paid for the shares. —DIAMANTI 
PART Ill. SECT. 17, SUB-SEOT. 1.— stituted A. a shareholder in Lghroies v. MABTELLI, [1923] N. Z. L. R. 663.— 
A. (a). & the condition should b reated N.Z. 


Held: 





persons, who, 


co., had signed & sealed a 
bers’ agreoment,’’ br age 


eve ; 





D. L. RK. 
N. * 


486.-—-CA vares.J—MoDo 


nek a cee obligation on the 
TLO @ CO. ite NATIONAL STADIUM 
to become shareholders ina part (1924), 65 O. L. R. 199.—CAN. 


PART Ill. geht 17, SUB-SECT. 1.—E. 
Pe Pelli ec election to retain 


f. Read now *‘ 1588 i.’’ 

g- Read now “ 1688 fi.’’ 

1588 til, ——- ——-.]}-—PETROTITE 
& CHALLENGE Heratrrs, LYTp. v. 
BODLEY, No. 400 i., ante.—N.Z. 


W AIRAKEL, 


PART Il. SECT. 17, SUB-SECT. 1.— 
B. (a) i. 


si, —~ ——«,J—- Where the 
evidence was not conclusive vo Eeld s ‘ 
in the circumstances A.'s os Pigg ar ént 
for Sore mee ocd by itself,-& his 
status as ehareholder, which was 
established Soy wha a be 
omttted do, was not affec -—Re 
UFF PrREessED BRICK Co. (1924), 56 
SF L. R. 388.—CAN. 
ci, ~—— Balance to be be paid on 
mencement of u pray} 
—~A, gaded on-the foot He an app plica- 
Sr Tinitie tive ea the cndbestantine 
0 ven on un ding 
thar I em be called upon for the 
balance of the bu at 
na commence ”* :-— 
stipulat on had nothing to do. with 


areho & failure 
we the Leg oy Ro btecpesb poling did not 


poke (1924) N. ZL. R.201-—_ NZ. 
PART III. SECT. 6.0 SUB-SECT. 1.— 


1558 vi, -——. 
HOSIERY Mrrts 7D “tiga 9 D. Let it. 
725; 670: L. R. 228 
Pe adil vii, ——. ania UNION 
oTH AFRICA, LTD. v. MALLINICK, 
ree App. D. “363.5 _ AF. 


Sent: NI. SHCT. 17, 8 UB-SECT. 1.— 
G. (b). 


must have induced 
contract. MARITIME UNSTED FARMERS 
O0-OPE ee LTD. Dickie, (i (19291 
1D. L. R. 377; B2N B.R. 4 


PART Ill. eS 17, SUB-SECT. 1.— 


1568 #, —-—— ——.}—-Deft., director 
of a co., without putting his signature 


823 


PART III. SECT. ‘6. SUB-SECT. i. 


GUARANTEE 
Co.  SMrr sie ap 5. uJ a P tall 
54 0. CG. B. R. 
or 


——,J-—Re NATIONAL STapIUM, 
io (1924), 65 0. L. R. 199.——CAN, 


PART Ill. SECT. 17, ohare tide 2.—A. 
1606 ili, ——— 4 
bes laa A ee a 2d “typo. Tans 


ARRY, [1928 

S. sh a Ot oor ; 

PART Ill. SEOT. 17, SUB-SECT. 2.— 
B. (a). 


fi. ——.J}— Where a contract to 
punmthase shares was entered into by 
one of two ea. of a trading firm 
without authorit rloal or or implied, 
& owl to a cleri firm 
entered on 


was no the register. of 


members & tho name of the other 
partner alone was entered :—Held: 
the latter was never under any liability 
to the co. & could not be made a 
contributory.—-MASECAR v. MCKENZIE 
& Son, (1924}}2 D. L. I. 1242; 2 
W.W. R. 521.—CAN. 


PART III. SECT. 17, SUB-SECT. 3.—A. 


f i. .}~Allotment is the accept- 
ance by a co. of an offer to take sharos. 
—-IMPBRIAL BANK OF CANADA vv. 
DENNIS, [1926] 3 D. L. R. 168; 59 
O.L. R. 20; varying, (1925) 3 D. L. R. 
488; 57 O. L. Rt. 203.—CAN, 





PART III. SECT. EA SUB-SECT. 3.— 
se (a 6 


1654i. Allotment before statcment in 
lieu of prospectus filed.J—Held: in- 
effective to charge persons who had 
Signed a “ subscribers’ agreement.’’— 
Re BLUEBIRD CORPN., Lrp., [1926] 
2 D. L. R. 484; 58 Q. L. R. 486.—-CAN. 


ad. Application before compliance 
with Sale uf Shares Act-— Allotment after 
compliance with Act.}—Before a co. had 
obtained the certificate required by 
Sale of Shares Act, & before its agent 
for the sale of shares had been licensed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
were allotted after the certificate & 
Heence were txsucd, & the shareholder 
aid severa] sums on the notes given 
or the shares & appointed proxies at 
different times to vote. The share- 
bolder did not know until after a wind- 
ing-up order had been made that the 
Act Pad not been complied with at 
the time of hix application :—Held: he 
was not entitled to have his name ro- 
moved from the list of contributories.— 
GREAT NORTH INSURANCE Co., 
AINTER'S Casxy, [1926] 32 D. L. fl. 
778: (1925) 1 W. W. R. 1149; 21 
Alta L. R. 326: revsg., [1925] 1 
W. W. R. 7152.—CAN, 


PART Ill. SECT. 17, SUB-SECT. 3.— 
' D. (a). 


st. Allotment on terms other than 
those in application.|—Where an allot- 
ment of shares was made on tcrms 
diffcring substantially from those con- 
tained in the application :-—Held: as 
the allottee so far from accepting the 


allotment virtually repudiated it, he 
could not bo held Hable on the ground 
that the shares were duly allotted to 
him.—WHITILE wv. HENLEY, [1924] 
App. D. 138.—S. AF. 


sg. Alloiment fraud on company— 
Company not bound to repudiate. |}—Re 
SUN RaY MANUFACTURING Co., Lr p. 
Bimmretr & Sons, LTp., 
D. L. R. 1204; 5 C. B. R. 
[1924] 2 D. L. R. 1055; 4C. B. R. 
615.—CAN. 


PART III. saa ahh SUB-SECT. 3.-— 


1787 i. Reccipt by allottee immaterial 
— Posting sufficient.)}— HOWBON v. CROW 
, (1925) 1 D. L. R. 495.—CAN., 


PART III. SECT. 17, SUB-SECT. 3.—G. 
@ i. Non-cumpliance with Sale 
of Shures Act, R. S. M., 1913 (ce. a6.) 
—Allotment void, & not merely void- 
able; & where a purchaser of shares has 
not done anything from which an agree- 
ment to keop & pay for them can be 
implied, he can, even after a winding: 
up order, repudiate the purchase 
successfully resist being placed on the 
list of contributories, where he only 
became aware, after the winding-up 
order, that the above Act was not 
complied with.—HRe NorTH WESTERN 
Trust Co., Re MCASKILL v. NORTH 
WESTERN TRusT Co., [1926],3 D. L. R. 
612; {1926]8.C.R.412.—CAN, - 


PART III. SECT. 18, SUB-SECT. 3.—C. 


f i. —J—An allottee :— 
Held: entitled to rely upon the 
certificates showing tho: stock give 
him to be fully paid up, whether 
fact it was actually paid for or not.— 

SUPPLIES, LTD., CANADIAN CREDIT 
MEN’s TRUST ASSOCN. v. CALDWELL, 
{1926} 1 D. L. R. 824; 68 N.S. RR. 
399.—CAN. , 


PART III. SECT. 19. 

1812 i. Issue for improper purposc— 
Increase of voting potion Resivciad 
Where directors, in exercising their 
powers to issue & allot shares, do so 

order to get control] of the voting 
power, the ct. will declare the issue & 
allotment invalid.—SmiTtH & TaTcHELL 
v. HANSON TirRE & SuPPLY Co., Lrp., 
{1927] 3 D. L. R. 786; - [1927] 2 
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W. W. lt. 529; 21 Sask. L. R. 621.— 
CAN. 


PART III. SECT. 20, SUB-SECT. 1,——A. 


li. ——~— Issue for future serviccs to be 
rendered.j—Defts. procured the incor- 
poration of pltf. co., & made an agrco- 
ment with the original directors, who 
were merely the norninees of defts., 
that, as consideration for services 
which they siete to perform, defts. 
should receive practically the whole of 
the common shares of the capital stock 
of pltf. co. as fully paid shares :— 
Held: the transaction was ultra vires 
of pitf. co.—BANKING SERVICE CORPN., 
Lrp.. TORONTO FIrNANoR CoRPN. LTD., 
[1928] A. C. 333; 97 L. J. P.C. 653 139 
L. T. 14 Y, P. C. —CAN. 


1 ii, ——-.J—AUDITORIUM, LTD. v. 
LUMSDEN, (1926) 4 D. L. R. 976; 59 
QO. L. R. 496.—CAN. 


1 iii, ——.]—SIGNAL HILL O1rs Co., 
LTD. v. LONDON O1L SECURITIES, LTD. 
(Atta. (1927) 3 D. L. R. 984; [1927] 
2'W. W. BR. $92.—CAN. 


PART II. SECT. 20, SUB-SECT. 1.—B. 


sj. Issue of shares as bonus.}—Hceld : 
a co. agreeing to issue twenty-one 
preferred shares & seven common 
shares both oe paid, on receipt of 
only the par Value of the twenty-one 
preferred shares, was na. an agree- 
ment to issue shares at a discount, 
which was wulira vires & could not be 
enforced.—AUDITORIUM, LTD. v. LUMS- 
bens Dydd, 4D.L.R.976; 590. L. RB. 


PART III. SECT. 20, SUB-SEOT. 2.— 
. ©. (b) ii. 


1856 1, Issue to director—For services 
rendered—On resolution of shareholders 
—Application of surplus asseta. 
Where there was a surplus available 
for distribution by pio of dividend 
among shareholders, & it was open to 
the shareholders if unanimous to deal 
with it as they might think fit :— 
Held: n0 C tor could object, & 
every shareholder would necessarily 
be estopped by his own conduct.— 
Re DORENWENDS, LUrp., [1924] 3 
D. L. 1.118; 55 0. L. R. 413.—CAN. 


1871. Add. Annotation :—Mentd. Stott ». Shaw & 
Lee, {1928} 2 K. B. 26. 

1923. Add. Annotations :—Refd. Excess Triase: . 
. Mathews (1925), 31 Com. Cas. 43. Mentd. 
Sowerby v. Lindsay (1928), 1388 L. T. 545. 

1964. Add. Annotation -—Mentd. R. v. Lancashire 
JJ.. Hx p. Tyrer, {1925} 1 K. B. 200. 

2026. el this case add the following new sub- 
section :— 


Sup-sEcr. 34.—UnpER COMPANIES (CONSOLIDA- 
TION) AcT, 1908, s. 88. 


See case infra. 


2060. Add. Annotation :—Refd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 

2070. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2070a. ——-.]|—Where the owner of shares in a 
co. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser; & it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank.— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
{1925} 1 K. B. 689; 94L. J. K. B. 447; 182 
L. T. 753, C. A. 

2072. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2087a. Sale by transferee to sub-purchaser.]— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
No. 2070a, ante. 

2100. Add. Annotation :—As to (1) Consd. Re 
Darwen & Pearce, Associated Paper Mills v. 
Barnes (1926), 05 L. J. Ch. 487. 





2169. Add. Annotation :—Mentd. Re City Equit- | 


able Fire Insce., [1925] Ch. 407. 


Vol. IX.—Companies, Cases. 1871- 


2174. Add.. Annotaticn :-—Reld. Shuttleworth v. 

Cox (Maidenhead) (1926), 43 T. L. .R. 83. 

2178. Add. Annotation :—Mentd. Hall v. I. R. 
Comrs. (1926), 185 L. T. 759. 


2179. Add. Annotation :—As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. O. 733. 

2217, Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2228. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447, 

2332, Add. Annotation :—Mentd, Lloyds Bank v. 
Chartered Bank of 7ndia, Australia & China 
(1928), 97 L. J. K. B. 609. 


2334. Add. Annotation :—-Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


2348a,. }—-SPENCER v. ASHWORTH PARTING- 
TON & Co., No. 2070a, anfe. 


2344, Add. Annotation :—Comied. Seer vy. Ash- 
. worth Partington, (1925] 1 K. B. 689. 


2344a. As between transferee & other share- 
holders.|—The holders of shares, bought in 
open market, although they may have been 
fraudulently ‘issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
é remedies against the  directors.—Re 
MExICAN & SoUTH AMERICAN Co., GRISE- 
woop & SMITH’S CASE, DE PAss’s Cass (1859), 
4DeG. & J.544; 28 L. J. Ch. 769; 83 L. T. 
O. 8S. 322; 5 Jur. N.S. 1191; 7 W. I. 681; 
45 BK, lt. 211, L. JJ. 


Annotations :—Consd. Re Athenrum Lifo Assce. Soc., 
Chinnock’s Case eet); ponte aes Re Phoenix ee 
Assce., Hx p. Hatton (1862), 31 L. J. Ch. 34 
coverers Kinance Corpn. 7 gOS} Ch. 111. Retd, ‘Re Royal 
British Bank, Mixer’s Case (1859), 4 De G. & 57 
Re Ese re & ep ss ican Co., ‘Coxtelio’ : ‘Case ( 1860), 


Esgair Mwyu Mining Co., 
Alexander’s Case (1861), 3 L. 





. 883. Re Consuls Insace, 
Assoen.,, Benham’s Caso ABGSY. 1l Jur. N, 8. 38): Re 
Nationa! & Provincial Marine Insce., Ex p. Parkor (1 867), 
2 ey owe 685; Re Smith, Knight, Weston’s vir Ae 
aq. 238 : Spackman v. Evans (1868), 1 f 
ine Re Asiatic Banking Co., Lx p. Collum (1860). 21 
L. T. 350; Re Bank of Hindustan, China & Japan, Ex pn. 


PART III, SECT. 20, SUB-SECT. 3.—- 


B. (a). 


m i, «-—Any bond fide 
transaction between aco. & a share- 
holder which, if the co. brought an 
action against him for calls, would 
ayment, is a “* pay- 
ment in cash.”-—MoToR FURLS CORPN. 
ETO. (IN et rier tae te v. LINDER 
ar aa (1927), 48 N. L. R. 279.--- 








support a plea of 


PART Ill. SECT. 20, SUB-SECT. 3a. 


sk. Filing of contract—Time for 
VE eg eet of time.}—~Where the 
failure to comply with 1908 Act,s. 88, 
was duo to inadvertence & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than three years after the proper 
date for filing, & the co. presented a 
petition for eetanclon of time :—Held ; 
merely to grant relief from the pre- 
scribed peat would be an insufficient 
remed arpa As t oF time for filing was 
ed.—Re ANDERSON & MUNRO, 

ioe {1934} 8S. O. 222.—SCOT. 


PART III. SECT. 21 SUB-SECT. 2. 


2058 i. afar state amount of call—d: 
yee & i eee of panes .}~PIONEER 
TD. Uv as ae Pa 
TEBHOY TyEBr (1925), I 
pin: Bom. 461.—IND 


AMER’ fy, Go 5 Doe tt i876), 
B ’ 
oN N. ‘SI R, (3 Pug.) Bt Ne 


—wne 
os 


giles Il. SECT. 23 SUB-SECT. 1. 
Agreement binding—Com- 
par entitled to refuse to register 
pone: J—ONTARIO JOCKEY CLUB, 

D. v. McBrRips, [1927] A. C. 916; 
i L. T. 751, P. C.—CAN. 


PART III. SECT. 23, SUB-SECT. 2.—A. 

pi. To comply with provision to 
furnish statement of company’s “ lia- 
bilities "'"—Meaning of “ liabilitics.’’]— 
BUTLER v. Fart. (1927,)4 D.L. RR. 
976; 61 0. L. R. 305.~-CAN. 


PART Il. ou wisi SUB-SECT. 2.— 








ci. —— On failure of transferce to 
ae ee eh ee ]—Re COMPANIES ei 
H PRTROLEUMS, LTD. (B.C.), 

foot L W. W. R. 236.—CAN. 


PART III. sear wrigitt SUB-SECT. 2.— 


st. Waiver. ae v. HOWARD 
(1897), 11 Man. L. R. 577.—CAN, 


PART III. scar poorer 2.--- 


ae Le ~— A one purchaser. ]—— 
FRANK v. REARDON (N,. 8.) (1917), 
568.0. 1. 613: 39D. L. R R. 176.—-CAN. 


PART IV. et 3, -delaiiaccdal 2.— 


2269 {. Measure of damages—Mis- 
epresentation as to gapped of con- 
pay, Y reas os Hass ( 


(1993) 4 ai 186; 
395 


ta), 


Alta 
"a 23) 8 


PART II. os = aamaciee 3.— 
Baas ii. —~- J——-ABDUL VanHAn, 
HAASANALIL] ATIBHAI, ETC, 

(1935), Li. Re 50 Bom. 229.—IND, 


2331 iii, --~McLEOD v. 
BRAZILIAN TRACTION Liant & PowER 
Co., LYp. 3 1927] 2D. L. R. 875; 60 
O. L. R. 253.-—-CAN, 








PART Ill. SECT. 23, SUB-SECT. 4. 


2344 i. Jntcr se.—Transfer subject to 
understanding as to assets of company — 
Transferee bound.]— Re HOBRECKER'S 
ESTATE, Le 1 es L. R. 655; 58 
N.S. R. 37§.—CAN 


PART III. SECT. Sane SUB-SECT. 5.— 





bi. .}—A provision in the charter 
of & co. incorporated under Ontario 
Cos. Act, that ** the shares of the co. 
shall not be transferred without tho 
consent of the board of directors ”’ 
is valid.—Re PHILLIPS & LA PALOMA 
Sweets, Lrp. (1921), 66 D. L. R. 577; 
61 QO, L. R. 125.—CAN. 


BART III. SECT. 23: SUB-SECT. c= 


12 Biss seat Mm 
A PALOMA SWEKTS, ’ 
oa L. R. 677; 51 0. L. R. 125.— 


Cases 28440-28708. ENGLISH AND. Eupreit Diexst SUPPLEMENT. 


Kintrea (1869), 5 Oh. App. 95; Re Console Insce. fer etine 
Glanville’s Caée (1870), LK. 10 Eq. 479; Re Smith 
Knight, Battie’s Case (1870 39 L- J. Ch. 391; 
European Bank, Masters Case (1873), Oh, App. 2 


Grea Wheal Bus AE $8 40 
me 


Q. B. :’ Re Diacoverers Finance Corpn., L 
Case, 1910) 5 Ch, 312. 
2889. For the paragraph in the original volume 
substitute the following paragraph :— 
Board equally divided.}]—-Under an art. 
equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as @ member, subject to the 
directors’ absolute discretionary ht to 
decline such registration. Ata bo meet- 
ing of the two directors to consider the 
extrix.’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to write to the extrix.’s solrs, 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates & registration fee:—Held: the 
board’s right of decli registration required 
to be actively exercised by a vote of the board 
ad hoc, & the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified saggy ik — Re HAckKNEY 





PAVILION, Lrp., [I aie - Ch. 276; 93 
L. J. Ch. 193 ; 130 L. T. 6 
2468. Add. Annotations aaa R. Comrsa. v. 


Allan (1925), 9 Tax Cas. 234; Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

2523. Add. Annotation :-—~ Distd. Re Park Ward, 
[1926] Ch. 828. 

2578. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 483 T. L. R. 88. 

2580. Add. Annotation :—Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2593. Add. Annotation :—Mentd. Public Trustee 
v. Elder, [1926] Ch. 776. 

2687. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2646. Add. Annotation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

2658. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 899 


2661. Add. Annotation :—Mentd. Re Mason (1928), | 


7L. 3. Ch. 321. 
2662. Add. Annotation :—Generally, Mentd. Spen- 
cer v. Ashworth Partington, [1925] 1 K. B. F380. 


Re 


. Bilis 
L. T. 


9690. Add. Annotation :——Generali Prvate 
Trustee v. Dixon-Johnson ( 4), 18" 


652. 
Weld _v, 


2604. Add. Annotation :—Refd. 
(1928), 97 L. J. Ob. 809. 

27082. No lien conferred by articles of associa- 
tion.|—Bye-laws of appit. bank, made under 
its. Act of incorporation, provided: (4¢4.) 
:‘the directors may seen to re r any 
transfer of a share made b y a shareholder 
who is indebted to the bane *-. (57.) “ the 
directors may deduct from the dividends 
eyes to ered shareholder all sums of money 

_ due by him to the bank on account of calls 
or otherwise.” In Nov. 1924, the registered 
holder of two shares assigned them in writing 
to resp. as security for money due; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment :—Held: the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution.— 
BANK OF N. T. BUTTERFIELD & Son, Lip. v 
GOLINSKY, [1926] A. 0. 733; 95 L. J.P. 0. 
162; 185 L. T. 684, P. CO. 


2798. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

2799. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487. 

2850. Add Citation :-—13 Mans. 816. 


2854. Add. Annotation : — Refd. Neuschild  v. 
British Equatorial Oil Co., [1925] Ch. 346. 


2856. Add. Annotation :—As to (8) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 


2879a. --J—(1) A private co. was governed 
a by special arts. & partly by Table A. 
able A, art. 70, fixed the qualification of a 
director as ‘° the holding of at least one 
share.”’ Special art. 20 empowered the 
directors to appoint any other ‘“ qualified 
person ’’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
nites Sa Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected: directors. The transfers 





2669. Add. Annotation :—Refd. 


Dixon-Johnson, [1924] 2 Ch. 


PART III. SECT. 4 SUB-SECT. 12.— 


2455 i. Loss of right to Se 
Transfer pascal pore e i996) 
hy aa Gave, {1925) 
N. Z. L. R. yee %. 


PART III. SECT. ae: SUB-SECT. 14.— 


yeclglen i. Prohtipeh id Sor sale of shares— 

of petition —W hether 
Before Pt Bre erring ei & jus in personam, 
the tere Mat that liquidation hgs 
{nterv cannot, in the absence of a 
clear ent to that effect, prevent 
enforcement of & purchase of shares 
conclu at @ or date, the pur- 
chaser ta t chance of any 
depreciation market value mean: 
while.—UNION SHARE AGENOY 


Ellis Trustee v. 


451. 


DATORS v. HATTON, [1927] App. D. 


PART III. SECT. A) SUB-SEOT. 15.— 


. Pur me of 7% 
Whether complete gi vot aahes to Niel J 
—A father pur with his own 
funds in a ms name aor his 
son, n & pupil. The son’s name 
entered in the co.’s ter as proprietor 
of the , & dividend warran 

t of them were issued in name of 
the son ‘-—. : of the shares 


f —_ 
NLAND NUE COMRES. v. WILSON, 
[19871 B. 0. 738.-80OT. . 


826 


were bias escriey on the following Monday :— 
Held: though before their appointment the 


PART III. SECT. 24, SUB-SEOT. 8. 
2 


to the respective transferees.—-Com- 

MISSIONER OF STAMPA v. TODD, (1024) 

N. Z. L. R. 845.—~ N.Z, 

PART Ill. SEOT. 27; BUB-SECT. 5.—A. 
mi, —— Plea of imttatton. Brgy 


Roost un STANDARD ALUMINI & 
Brass RES, LTD. (19285), LC a R. 
49 Bom. 115. SIND. 


PART III. SECT. 28, SUB-SEOCT. 1.—D. 
0. Add “ varied, 88 O. L. R. 414; 
$3 D. L. R. 


PART HI, SOT. 28, oe %.: “A. 
ae Add” varied, 9 A. 


transferees had acquired an absolute r an 
to registration, they were not ‘'q 
persons” before actual registration, & their 
appointment as directors was invalid. 

2) A director was due to retire by rota- 
tion at the annual general mecting on 
Wednesday, Nov, 11, & part of the business 
of which notice was given was the election 
of a director in his place. The retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, & the meeting was 
adjourned successively to Thursday, Nov. 12, 


Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the ori motion 
for the retiring director’s re-election was put 


& lost, & another shareholder was proposed 
& elected in his place :—Held: as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
ap lication. (8) Semble: Table A, art. 82, 
y applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting.—SPENCER v. 
KENNEDY, [1926] Ch. 126; 96 L. J. Ch. 240; 


184 L. T. 591. 
2889. Annotations :—For ‘‘ Howard v. Sadler, 
[1895] 1 Q. B. 1” read ‘‘ Howard v. Sadler, 


[1893] 1 Q. B. 1, 


2895a. Transfers of shares passed before election— 
Transfers not registered until after election. j— 
SPENCER v. KENNEDY, No. 2879a, ante. 

2922. Add. Annotation :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 

2044. Add. Annotations :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 

[1928] Ch. 861. 

2965a. Remuneration not authorised by general 
meeting.]——PIitf. was a director of deft. co., 
which had adopted Table A with some modi- 
fications, & at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. ‘‘ overseas director” at a 
salary of £1,800 a year. Pitf. proceeded over-~ 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement :—Held: the agreement was ulira 
vires the board, & since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 


PART Ill. SEOT. 28, SUB-SECT. 2.—B. 
tired to be held in 


R. 8S. A., 1922 (co. 156), Table A, art. 54, 
did not ‘deal with the 


Vol, IX.—Companies, Cases 2879a—3059a. 


paid to him under the agreement.—Kerrn v. 
oan Propucts, Lrp, (1928), 44 T. L. R. 


8005. Add. Annotation :—~Generally, Mentd. Per- 
* forming Right Soc. v. Mitchell & Booker 
(Palais De Danse), [1924] 1 K. B. 762. 
8014. Add. Annotation :-—Distd. Williams vv. 
Barton, [1927] 2 Ch. 9 


3033. Add. Annotation 2 -Conad: British America 
Nickel Corpn. v. O’Brien, [1927] A. C..369. 

3087. Add. Annotation :—-Mentd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. O. 851. 

3044. Add. Annotations :—Mentd. I. R. Comrs. 

v. Cornish Mutual Assce. (1924), 41 T. L. R. 

70; South Behar Ry. v. I. R. Comrs., [1925] 
A. 0. 476; Re Nebtor (No. 8 of 1926). (1926), 
185 L. T. 689; Dominion ror & Steel Co. v. 
Invernairn, [1927] W.N. 


3059. Add. Annotation :—Apld. 
Fire Insce., [1925] Ch. 407. 


3059a. -]—(1) The manner in which the 
work of a co. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
or ica the accountants, & the rest of the 


(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts. 
of assocn., distributed between the directors 
& the other officials of the co. 

(3) In discharging ere duties, a director 
(a) must act honestly, & (b) must exercise 
such degree of & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may teasonably be expected from a person 
of his knowledge & experience; in other 
words, he is not liable for mere errors of 
judgment ; (2) he is not bound to give 
continuous attention to the affairs of his co. ; 
his duties are of an intermittent nature to be 
elie tat at periodical board meetings, & at 

of any committee to which he is 
appointed, & though not bound to attend 
such meetings he ought to attend them 
when reasonably able to do so; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & the arts. of 


City Equitable 


ee FERTILIZERS, LTD., 


(1924) 4 
remuneration of D. L. RB. 241; 51 N. B. R. 387.—OAN 


& secre -treasurer, erformed by 

Ae oa eae of iden shes one who was also slso a directo r.--ANDER- PART If, SECT. 28, SUB-SEOT. 3.—C. 
insoly t, who is re tered as a member SON 2. ARNISH 8019 1. Add “* varied, [1902] A. C. 83.”’ 
of a Gouin Tes Sat cares erein, is ty Ra) (Alta, ) 1927] 3 W. W. R. vf j 
een ot f the shar ea & is the person PART III. SECT. 28, SUB-SECT, 4.—A 
an ment.or an art. which declares PART II. SEOT. 28, SUB-SECT. 3.— 30281. Right to actas agg din eee? 
the tenure of the managing direstor 5 ies ng ance of meet gngs—-Coneioiton far criminal 

depend on his being the ‘“‘ holder ef. expert & offence fone poet phe v. Wh sean : 


cotton be wo 
ve ee ids ee i * holder in b ros own a - 
(ae a V.L. von 590; ; Mee] Areas 


PART II. SECT. 98, SUB-SEDT. 3.——A. 
8058 ii, ——- ~-—. Direotor acting ae 
; Kon. Act, 


iad ae nae i 
@ of the o ary unp u 
of director, but were of a highly 
technical character, & the proper con- 
duct of the business pie expert & 
technica] Enow ledge. bh it was not 


eaay to ob :; he was en- 
titled S & Se ebi Abia erenaneiauod for 
such - .—DoRnosT v. HOME 
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$029 i. Bight t to 0 act as eae 
to anon unction may be 
on the © application of a director 
restraint pitf.’s -directora from 


‘QHATTRR JED ( (1994), ™ = R. BL ‘Cale. 


Case 3059a. 


assocn., may properly be left to some other 
official, be is, in the absence of unds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
eaeey by the board, or committee of the 

oard, as the case may be, authorising the 
signature of the cheque; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts. of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual] report 
& balance sheet to their shareholders, & 
before recommending a dividend, directors 
should have a complete & detailed list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of secing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities must ‘of necessity be left 
with them; but immediately such necessity 
ceases the securities should be lodged in the 
co.’s strong room or with its bank, or placed 
in other proper & usual safe keeping. 

(9).A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 

roving that he has done so lies upon the 
iquidator who alleges it. 
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ENGLISH AND Empree Dicest SUPPLEMENT. 


Art. 150 of the co.’s arte. of assocn. 
provided (inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively :—Held: (10) an act, 
or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty, & there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he knows that he 
is committing, & intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity afforded by art. 150 was one of 
the terms upon which the directors held 
office in the co., & availed them as much on 
a@ misfeasance summons by the ‘Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enun- 
ciated above, none of the resp. directors, 
other than the managing director, was liable. 

(13) The measure of the auditor’s re- 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties & liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts. will, how- 
ever, be looked at if there is no special agrce- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agrecment or art. 
of assocn. can remove an imperative or 
statutory duty. 

(14) Sect. 118 does not lay down a rigid 
code. The duty imposed on the auditors by 
if is not absolute, but depends upon the 
information given & explanations furnished 
to them, so that there is abundant scope for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
co. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securitics are in the possession 
of a particular co., firm, or person unless the 
co,, etc., is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 


ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

_ Where the auditors did not personally 
inspect the -securities of the co. in the hands 
of the stockbrokera of the co.. & accepted 
from time to time the certificate of the 
‘brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders :— 
Held: (17} they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their sae 4 
to the co., such negligence was not wilful, 
art. 150 applied to exonerate them from 
liability. 

Where the auditors after a full investi- 
gation in which they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers & lent to the general manager 
of the co. as ‘‘ Loans at call or short notice,”’ 
““ Loans ”’ or “‘ Cash at hand & in bank’’; 
(6) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 
purchases, on behalf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened :—Held: (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is a procedure sect. only & 
creates no new or additional liability.—Re 
City EQUITABLE Fimk INSURANCE Co., L1TD., 
[1925] 1 Ch. 407; 94 L. J. Ch. 445; 133 
L. T. 520; 40 T. L. R. 853; [1925] B. & C. RR. 
109, C. A. 


Annotations :—~As to (10) Distd. Re City of London Insce. 
(1925), 41 T. L. R. 521. Consd. Re Munton, Munton ». 
West, [1927] 1 Ch. 262. Refd. #e Windsor Steam Coal Co. 
(1901) Ltd., [1928] Ch. 609. 


3060a. -J]—Re Ciry EQuITABLE 
FIRE INSURANCE Co., Lirp., No. 3059a, ante. 


3062. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


PART [Il. SECT. 28, SUB-SECT. 4,.—C. 


3062 i. Standard of ee ence 
on company’s officitals—bW here no ground 


suspicton-—K: ; - ll the powers of the co. 
rhe books. ra Wistar (5) Co. the control of the shareholders.—M1p- 
Ont.), [1926] 2 D. ‘L. R. 946; 7 West CoLurerizs, LTD. v. MCKWEN, 
. B. R. 325.—CAN. (1925) 2 D. L. R. 529.—CAN. 


e. Add ‘* varied, 380. L. R. 414; 33 
D. L. R. 487.” 


PART Il. SECT, 28, SUB-SECT. 4,—D. 


3076 1. Capacity to contract—Geheral 
rule,)~-A director has a right to con- 
tract with the co, subject to certain 
qualifications involv cases of mis; 
representation, bad faith or secret 
profits, & not where ordinary relation 
of employer & employee exist. Tho 
ordinary objections to such contracts 


ee Lrp. & 
78.—CAN, 


powers are expressly 
statute or the arts. of assocn. or other- 
wise, they possess authority to exercise 


PART III. aan vie SUB-SECT. 5.— 
a e 


di. S. P. Re Pacrrio Coast Coa 
Hopvass (B. C), [1926] 
L. R. 759; [1926] 3 W. W. R. 


a). Contract not authorised by all 
directors.j—Whbere L., @ director of 
deft. co., purporting to act on behalf 
with pltt. to enter 


of tbe co., agreed 
into a lease, & the directors neither 


Cases 3059a-—3128a 


30682. Proper & honest performance of 
duties.)—-Re Orvy EqorrasLe Fire Insor- 
ANOE Co., Lrp., No. 3059a, ante. 

3063b. Reliance on chairman—dAccuracy of 
balance-shest.|—Re Crry EQurTaBLp FIRE 
INSURANCE Oo., Lrp., No. 3059a, ante. 

3066. Add. Annotation :—Generally, Mentd. Re 
Bee Equitable Fire Insce. (1924), 40 T. L. R. 


8068. For ‘‘-——~ Signature of cheques to com- 
pany’s prejudice ’’ read ‘‘ ——— Signature of 
cheques—To company’s prejudice.”’ 


3068a. ——  ————-.]—-Re CiTy EQUITABLE Fira 
INSURANCE Co., Lrp., No. 3059a, ante. 


3071. Add. Annotation :—Retd. Re City Equitable 
Fire Insce., [1925] Ch. 407, 


3105a. Payment of rates d Ls.™m company— 
Right to stand in place"@f overseers.]—-The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation :—Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnificatidbn 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the pees by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209.—Re LAMPLUGH IRON ORE 
Co., [1927] 1 Ch. 308 ; 96 L. J. Ch. 1773; 136 
L. T. 501; [1927] B. & C. R. 61. 


8109. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 


3109a. ——.|—Re Crry EQurraBLE Fire 
INSURANCE Co., Lrp., No. 3059a, ante. 


3127a. ——— Delegation of duty.|—Re Crry Equrt- 
ABLE FIRE INSURANCE Co., Lrp., No. 3059a, 
anie. : 


3128a. Safe custody of company’s securities— 
Delegation of duty—Securities with company’s 
stockbrokers.|— He Ciry EQUITABLE FIRE 
INSURANCE Co., Lrp., No. 3059a, ure. 


Vol. IX.—Companies. 
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restricted by borrow & mortgago:—Held: the 
pei eae & managing director wore, 

y virtue of their offices, primd facie 
proper officers to execute mtges., & the 
mtge., which had the.common sea] of 
the co. attached, & was executed by 
the president & managing director, was 
properly exccuted.—-CANADIAN BANK 
oF COMMERCE wv. Smira (1911), 17 
Ww. L. R. 135; 3 Alta, L. R. 299.—CAN. 


$132 ii. .l—Where a mtge by 
aco. had the seal of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
as an assistant secretary, or otherwiso, 
to sign the mtge., or authenticate the 
affixing of the seal:—Semble: the 
execution was bad,—INNES & GRIFFITH 


subject to 





do not apply where all the sharebolders 
were directors, as no question can arise 
as to directors prejudicing the rights 
of the shareholders.—~DurRostT v. Home- 
MIXED FERTILIZERS, LTp., [1924] ¢ 
D. L. R. 241; 51 N. B. R. 357.—OAN. 


PART Ill. SECT, 28, SUB-SECT. 5.—A. 


8115 i. Haerctse of pmwers— Control 

by members. |—The directors of a co. 
u overning man 

body, & except to the extent that their 


authorised L. to enter into the sagree- 
ment, nor expressly ratified his action : 
—Held : the co. was not bound by the 
agreement.—LeGG & Co. v. PREMIER 
Toracco Co., [1926] App. D. 132.— 


PART III. adr Ta SUB-SECT. 5.— 


8182i. Necessary formatities.]-—-Where 
the directors of a co. had power to 
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v. CAMERON VALLEY LAND Co. (B. C.), 
(1919) 1 W. W. R. 752.—CAN. 


3133 i. Mortgage to directors.|-—Set 
aside at instance of simple contract 
creditors of the co. — NORTHERN 
ELECTRIC & MANUFACTURING Co., LTD. 
vy. CORDOVA MINES, LTD. (1914), 31 
O. L. R. 221; 6 O. W. N. 210.-—-CAN. 

3133 ii. —-——.}—GREENSTREET ¥. 


e k— 
Paris HYDRAULIC Co. (1874), 21 Gr. 
229.—CAN. ‘ 


Cases 8149—3285.  Enauisa AND Emerre Dicest 


8143. Add. Annoiation :— Genera et Mentd. Re 
City Equitable Fire Insce., [1925] Ch. 407. 


31572. Presumption of authority.] — Pitfs. 
were a firm of fruit brokers. Defts. & the P. 
Co. were two cos, e ed in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts. of deft. co. the directors were 
empowered to ‘ delegate any of the powers 
for the time being vested in the directors.” 
The arts. also incorporated Table A. M. 
‘purported to make on behalf of defts. an 
. eement with pitfs. that in consideration 

pitis. advancing a sum of money to the 
D, Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pits. should be 
entitled to retain the proceeds of sale of defts.’ 

. fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pitfs. 
7 hte confirmation of the agreement by 

co., the secretary of defts. wrote a letter 
Duper rting to confirm the agreement on behalf 
of defts pltfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
- firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltis, had no knowledge of the 
terms of defts.’ arts. or that they incorporated 
Table A:—Held: whether the agreement 
was to be treated as having bee made by 
M. as an ordinary “ director ” of deft. co., 
or by the secretary as ‘‘ agent,’’ or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 

’ knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 

e may safely deal with the individual in 
question as representing the co., he cannot 
rely on the pp pceee exercise of such power 
if he did not know of the existence of the 
power at the time.that he made the con- 
tract; (2) there was something so unusual 
in an " agreement to apply the money of one 
co. in payment of the debt of another that 
pitfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 





béeh exercised in favour of M. or the secre 

to any greater extent than was to be inf 
from, the positions which M. & the secretary 
respectively occupied or were held out by the 


co. as occup ——Hovucnron & v. 
NOTHARD, LOWE & WIx1s, [1928] A. 0.1; 97 
L. J. K. B. 763; 188 L. T. 210; iat i; ke 
716, Fi. ie 
Annotations -— to (1) . Kreditbank Casscl G.m. b. H. 
v. Schenkers “ean 1K t (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 


3160a. ———.]——A co. is bound in a matter inira 
vires the co. by the unanimous agreement of 
all ite corporators. 

If all the individual corporators in fact 
assent sr e, transaction that is intra vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent preity tt PARKER & oe 
Lrp. v. READING. [1926] Ch. 975; 96L.J. Ch 
23; 186 L. T. 117. 


8162. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 869. 

8181. Add. Annotation :—-Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

8201. Ada pn non: :—Refd. Re Etic, [1928] 


etc Add. Annotation :—Refd. Parker & Cooper 
Reading, [1926] Ch. 975. 


3231. 10a. Annotation :—Refd. aon v. Marine 
Products (1928), 44 T. L. R. 292 


8240. Add. Annotation :—Mentd. Wright v. Mor- 
gan, (1926) A. O. 788. 

3250. Add. Annotation :—As to (2) Refd. Kerr v. 
Marine Products (1928), 44 T. 1. R. 292. 

3257. Add. Annotations :—Apld. Parker & oa og 
v. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. R. 292. 

8261. Add. Annotations :—Generally, Refd. Re Etic, 
[1928] Ch. 861. Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 858. 

8280. Add. Annotation :—Mentd. Re Cit 

' able Fire Insce. (1924), 40 T. L. R. 85 
8280a. Directors relying on chairman’s assur- 
ance as to value of assets.|—Re City EQuIT- 
pes Fire INsuRANCH Co., Lrp., No. 30569a, 

a 

8282a. Dividends paid out of capital.]|—Re Crry 
EQUITABLE Fire INSURANCE Oo., LftD., 
No. 8059a, ante. 

8284. Add. Annotation :—As to (8) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 

8285. Add. Annotation :—As to (2) Refd. Re City 
Equitable Fire Insce., [1925] Oh. 407. 


Equit- 
3. 





PART Ill. sak Ty ent SUB-SEOT. 5.— 
{. Add * varied, 9 A. R. 620.” 


PART Ill. SECT. 28, SUB-SECT, 5.—E. 


ri. Must be with full slagy hacen il 
ae transaction.|—-HINDUSTAN 
ANUE & vba diag BENEFIT Score 
LYp., LAHORE Vv. ia as rag ANK, LITD., 
GUJRANWALA (1927), I. L. R. 9 Lah. 
oe —IND. 





—,J—TD 


VICKERY’S 
ie Lap. (1995), 37 C. L. R. 1.— 


sm. Penner ea Act, 1908, 
8. 57, does not aut e the directors 
make presents of the co.’s capital in 

the guise of commission. Such presents 


are ulira vires of the directors, & re- 
coverable by the co.—W AIRAKEI 5 
v. v. CLEAVE, (1996] N. Z Le R. 624,— 


PART Il. str He cre SUB-SECT. 6.— 


Pilea ae oe 

a dursctor of fin duis te he in thet he had 
failed in hand over to the 
00, certain repli ordered to 
acocoun the co. ‘or their scone 
as at the ate when he received them : 
— Held: such value was not the 
intrinsic value at the specified date, 
put the value in money ehich pitf. oo. 

reasonably sere obtained on 


oo. had rged 
it it could have 
t price, » the value 

at that amount.— 
ROBINSON ¥. RANDFONTRIN KSTATES 


3380 


Goup MintnaG Oo., Lirp., [1924] App. D. 
151-—S. AF. 


PART II. SEOT. zh SUB-SECT. 6.— 


egtine dirgctors te fo pat 
tate in the payment of” & “divi 
where the co, is vent; & wheroby 
they-are made jointly & severally able 
pe creditora for debts ot Boo 


nev, or were bound to know 
negieen cy of eel at the time 6 


wae od, Sate 
Rexe on, (1924) 1 L. R. B68: 
Q. R. 69.8.6, H10—GaR, 
Dividend disposing 


Bt. 
it 

p Pissed a ern Seaton 

1D. L. R. 693; 8. 0. 


S201. Ad Add. Annotation :—Apld. Re City Equitable 
Fire Insce., {1925] Ch. 407. 
3827. Add. Annotation :—Distd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, r1p24] 2 Ch. 33. 
a yinbis toe aa tetrincemen’ of 6 
e for an ent o 
_ patent by the co. merely by reason of their 
tion as directors, even in a case where 
ey ot the sole directors & shareholders of 
the ing co.— BRITISH THOMSON- 
Houeron oO. v. STERLING ACCESSORIES, 
Lrp., Briss Taoeeon Ouran ~ v. 
OrowtTHmr & Ossorn, LID., ae ake wr 
383; 98 L. J. Ch. 885; 1381 L 35 ; 
eae R. 544; 86 Sol. Jo. 595; 41 R. P. ©. 
aa eo 7 Apia. Prichard & Constance v. Amata (1924), 
3327b. -}-—— Deft. co., incorporated in 
1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books & publications 
relating thereto, on letter paper described 
themselves as “ wholesale manufacturers of 
Amata Toilet Preparations.” Pltf. co., who 
had for many years distinguished their goods 
by the word ‘‘ Amami,”’ & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction :—Held: there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pitfs. against these defts. personally; & 
the action as against them must be dis- 
missed with costs.—PRICHARD & CONSTANCE 
(WHOLESALE), Lrp. v. AMaTa, Lrp. (1924), 
42 Rh. P. C. 63. 


3347. Add. Annotations :—As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. .Refd. Re Etic, 
[1928] Ch. 861. 

3377. Add. Annotation :—Gcnerally, Mentd. Weld 
v. Petre (1928), 97 L. J. Ch. 399. 


8398. Add. Annotation :—As lo (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
$405. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 


PART III. SEOT. 28, SUB-SEOT. 6.. 
expenses to the m 


directors voting a salary & travelling 
anaging 
must show that their action was either 


Vol. IX.—Oompanies. Cases 3291—3592. 


Bank, [1924] 1 K. B.. 775; Bonen UV. 
Nothard, Lowe & Wills, (1927) 1 K. B. 246; 
Liggett (1. (Liverpool) v. Barclays Bank, [1928] 


3419a. ——— an —The directors of a co. 
personally ptt ah overdraft granted 
to the co. ‘a bank. They snort air 
passed a penolution that, subject 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution :—Held: the directors wera 
“ interested ’’ in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity.—Vicrors, LTb. v. 
LINGARD, [1927] 1 Ch. 823 ; 06 L. J. Ch. 
182; 1386 L. T. 476; 70 8o’ To. 1197. 


3423, Add. Annoigtion :—Ref Parker & Cooper 
v. Reading, [1926] Ch. 975. 


8434. Add. Annotation :—As to (5) Consd. Re 
City Equitable Fire Insce. (1924), 40 T. L. R. 


8444. Add. Annotalion:—As to (1) Distd. Re 
Bean Steam Coal Co. (1901), Ltd., [1928] 


3455a. Re-election of retiring director—Ad- 
journment of meeting.}|—-SPENCHR v. KEN- 
NEDY, No. 2879a, ante. 


8492. Add. Annotation :-—Refd. Shuttleworth v. 

Cox (Maidenhead) (1926), 43 T. L. R. 83. 
3502. Add. Annotations :—Consd. Underwood v. 

Bank of te ies Underwood v. Barclays 
Bank, [1924] 1 K. B. 776; ieee v. 
Nothard, Lowe & Wills, [1927] 1K. B. 246. 
Refd. Kreditbank Cassel G.'m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 


8506. Add. Annotation :—Generally, Refd. Kredit- 
oes Oee G.m. b. H. v. Schenkers, [1926] 2 
. B. 450 


8606a. ——- -——— Cheque — Presumption of 
authority.)—-StmwakT (ALEXANDER) & SON, 
OF DUNDEE, LTD. v. WESTMINSTER BANK, 
Lrp., [1926] W. N. 126. 

3526. Add. Annotations :-—Generall ys Refd. I. R. 
Comrs. v. Fisher’s Bxors., [1926] A. CO. 395. 
Mentd. British America Nickel Corpn. v. 
O’Brien, [1927] A. O. 369. 

85382. Add. Annotations :—Refd. Thomas v. Todd, 


only satisfy themselves that he has the 
director, he be to do what he does, even Ebough 
t be for his personal advan 


Te Piite'h. Beas: a Re a, Pa ulira vires or of & iden pra eaenen tag Re rau Bate, (19 2414 D: L. ’ Lap. att; zp. 
‘ OYAL BANK 
b (p. 509) f. —— ——.}—Pitts. ened ©, although it is beyond the powers oo PO ae R108 LOAN, 


expenses, this def 


for services performed for the co.”’ 
evidence showed that pitfs. were hired 
to prospect for oil when a0 ard hag sal 


& the woe net ee cay oything by 
fold themselves in A 


for services penne they 
than 


Sina chance of sp. EHatent of 


m 

sharehol Don Tt v. 
. LL. R. 657; 33 B.C. R. 425.—CAN 

PART III, SECT, 28, SUB-SECT. 9.—D. 


ect can be remedio 
at a shareholders’ meeting where the 


PART III. SECT. a8, SUB-SECT. 10. 
ri. —— Effect bye-law. |-—-The 
pyeaident of a co. “has no Starlite 
without the authorisation by the 
board to solrs. in the co.’s 
be a bye-law 
3 a@ general Ag taeda over the 
usiness of a 8: aig ie eye 

FACTURING Ly ¢) pense, 
1.—OAN. 


a majority 
Mag ae 
Lrp., (19 1 


business, thoug there 
iving him a 


ing them Se MCLCEN v. MILLAR eral manager is pctaloeg hhas the 
Li 

toa 550. . R. b63.--OAN. Sirectors é& is therefore 6 managing 'D. L. B 18087 4 OB. Fe 

further & sel Be ee beth hen Er, feet sia eld ers 

r & larger autho an e : 

PART Ill. SECT. 28, dip .8.—B. cand of ) manager who ia not oreditor, to whom the shoqus was paid, 
Pao rik egag: ye "ate haf lteter: ter ig agalort at tha predident ane nit — WRIGHT 

a t m $3 oe 

Bawatne” Saini BINANOR Bex. (ONT), taken to have {peo facto delegated to ,kirone, [1925] 4 ‘D. L. 

[192511 D. L. R. 319. = SAN: ne eo of Shale power owers Fond . 

(¢) IZRINS, 
PART Ill. SECT. 28, SUB-SECT.9.—0, Lp. ia 995) 2D. L. Re wb. Not Hage ver hae hedged 


yi: Remuneration err oy directors 
be Proof. Ween Sher pitt. ‘conpiaina ot 


amen, JP Orso 
decline With & th a managing director need 


¢ i500) nd 'D.L 5 
Can. elon. Cas. $15 ; digs}, ©. °%. 40 
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Cases 35823698. Encuish anD Emprre Dicrest SuPPLEMENT. 


eee B.511. Mentd. Livock v. Pearson 
(1928), 33 Com. Cas. 188. 

3540a. —— Presumption of authority—-Due 
delegation of authority.|—HouGuTon & Co. v. 
NoTHaRD, LOWE & WIL1s, No. 3157 a, ante. 

8555. Add. Annotation :—Generally, Mentd. Glan- 
vill Enthoven v. I. R. Comrs. (1924), 181 
L. T. 818. 

8560. Add. Annotations :—Consd. Chibbett  v. 
Robinson (1924), 132 L. T. 26. Distd. 
Mudd »v. Collins (1925), 183 L. T. 186; Reed v. 
Seymour (1927), 11 Tax Cas. 625. Refd. 
Benyon v. Thorpe (1928), 97 L. J. K. B. 705. 
oe Reed v. Seymour (1926), 95 L. J.K.B. 

8565. Add. Annotations :—Refd. Swedish Central 
Ry. vw. Thompson, [1924] 2 K. B. 255; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v. 
Goukassow (1924), 40 T. L. R. 887; Todd v. 
Egyptian Delta Land & Investment Co. 
[1928] 1 K. B. 152. Mentd. Bohemian Union 
Bank v. Austrian Property Administrator, 
{1927} 2 Ch. 175; Todd v. Egyptian Delta 
oe & Investment Co. (1927), 96 L. J. K. B. 

3567a. Presumption of authority—Due delega- 
tion of authority.|—Hovanton & Co. v. 
NOTHARD, Lown & WILLS, No. 3157a, ante. 

3568a. ——— Purchase of goods for company’s 
benefit.)—-LEVY v. "ip aoa CaB Co. 
(1854), 23 L. T. O. S. 6 

8573. Add. Annotation eri Jones v. Oceanic 

Steam Navigation Co., [1924] 2 K. B. 730. 








3590. Add. Annotation :—Refd. Pickford v. 
Quirke, Pickford v. I. R. Comrs. (1927), 138 
L. T. 500. 

3608a. ——— Bills of exchange drawn “by 





branch manager.)}——The arts. of assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C. 
This branch manager, without having in 


PART III. SECT. 29, SUB-SECT. 1.—B. 


ei.-—— By pile ie on maton. J 
—Whero & servant had been orally 
hired by the president of a co., & his 
services had en eoreyrce for three 
& a half years without the president’s 
authority to hire him being questioned : 
~—~Held : the co. could not repudiate 
the agreement, onthe mere ground that 
it was not ‘formally authorised or ai. 
adopted by bye rg ee v. —Hela : 
MONARCH OVER AOTURING 
Co., LTD. (No. 2), wii27]2 W.R.18; 
[19271 : $D. L. R. ; affd., (109 
3 W. W. RB. 502; eat) 4D. 
1137.—CAN. 


PART Ill. SECT. 29, SUB-SECT. 1.—D. 


a h, AyG38) 1 





ominete 





cription for stock.}-—Held: 
nue ority necessary.—Zlte 
MANUFACTURING < : i p. ROBSON 
: affo. 4 C. B. 


PART III. saad far rua 2.— 


(2) on the facts, there was nothing roe 
show that the authority of the secretary- 
treasurer in this case was other or 
more extensive than that of any other 


secretary. YERS 
Gas Co. (1922), 53 0. L. 


fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed ‘' S.C., 
Manchester manuger.’”’ The bills were drawn 
to the order of the co., they were accepted 
by 0. & W. & indorsed on behalf of the co. 
‘“§.0., Manchester manager.”’ In an action 
on the bills by the holders in due course 
against the co. as drawers :—Held : (1) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(2) the bills were forgeries under which pitfs. 
could have no title—KREDITBANK OASSEL 
G.m. b. H. v. SCHENKERS, [1927] 1 K. B. 826; 

96 L. J. K. B. 501; 1386 L. T.- 716; 43 
T. L. R. 237; 71 Sol. "Jo. 141; 82 Com. Cas. 


ae ©. A. 
tom :—.48 to Cl) Refi. Liggett (Liverpool) v. Barclays 


Anon. [1928] 1K. B 

3613. Add. ye —Mentd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. r69. 


3652. Add. Annotation :—Refd. Re Glyncorrw 
Colliery Co., Railway Debenture & Gener 
Trust Co. v. The Co., [1926] Ch. 951. 


3656. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [19265] Ch. 407. 
8657. Add. Annotation :-—Consd. Re City Equit- 
able Fire Insce- (1924), 40 T. L. R. 853. 
8661. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 
36612. J—Re Crry EQUITABLE FIRE INSUR- 
ANCE Co., Lrp., No. 3059a, ante. 

3662a. Inspection of securities—Whether in proper 
custody.|— Re Oiry EQUITABLE Fire INSUR- 
ANCE Co., Lrp., No. 3058a, ante. 

3664. Add. Aiaoialion :—Rofd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 858. 

8665. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3668. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

3670a. J—He Ciry EQUITABLE FIRB 
INSURANCE Co., LTD., No. 3059a, anie. 

38698. Add. Annotation :—-As to (2) Consd. Shuttle- 
Seer Vv. Cox (Maidenhead) (1926), 43 T. L. Rh. 











vested in him under the co.’s arts. of 
assocn., executes a contract on tho 
co.'s behalf, & the other party accepts 
lh. 1763; 5 him as having authority, the co. 
R. 597. — is bound by bis act.—ASSOCILATED 
GROWERS OF BRITISH COLUMBIA, LTD. 
v. BRITISH COLUMBIA FRoritT LAND 

iia ete 1D.L. R. aes ee 1 


oxpress 


Sun Ray 








W. W. R. 505; 34 B.C. 
ay acts of ot pihccorh Ape J CAN. 
@ secretary-treasurer, as 6 
auch, has no authority to bind his co, ped mri sutton 6 e subhorly.)-ttaveNe 


PLANTATIONS, vo. Estate HH. 
ABRAY (1927), 48 'N. L. R. 174.—S8. AF. 
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against company-— 


v. UNION NATURAL 
In in action, , brouaht on manager's instruc- 


R. 88.—CAN. 


gi. -—— Contracts for purchase 
of aich. Held + 7 the £0. win bude to PART IIL. SECT. 29, SUB-SECT. 3.—B, {078.1 —? Pao Bee ee man hpi 
avo f ¥, Must show tha € sk. Right to remuneration— Absence erties R. 
officers were, to the knowledge of the of byc-law authorising payment— Action one? (iguer i Nor, we We 
brokers, abus their powers & giving not maintainable—Companies Ad, ZB fa! R. 321 
ees ney pee no Pe all Jee R. S. M., 1913 (c. 35), & 32. }-—MENzIES oe 
ERO 4PER CO. v : ARRIES 
Cowaxe, [1925] 4 D. L. ft 1. CAN. fiozsy 3"D DALL TR B50; (ised; y «PART Ul. SECT. ag Pen 
—— —— Agreement for non- R. 864.—CAN. memb 
shareholders to gain advantanes of share- ufpe Bible of Pe de ee. ] 
ee: }—He i ah authority PART Ill. SECT. 29, SUB-SECT. 3.—C, —An art. of assocn. of a filed providing 


ecessary.—Mc ‘Lzo UNITED oe i 
nena LTp. (PBT " 1925} 8D. L. R. 
767.—CAN. 


Cancellation of sub- 


e 


under the authorit 


g iii. was vested in him 


g -] 
manager of & Co., acting in good faith 


& 


that the directors ht require a 
shareholder to take up additional shares 
which he thought in a. certain ratio was altered by a 
which could have Pedolation of the majority of the share- 
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$698. Add. Annotation :—Expld. & Distd. Jacobs 
v. Batavia & General Plantations Trust, 
(1924] 2 Ch. 829. 


3702. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 48 T. L. R. 838. 


3703. Add. Annotation :— Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T, L. R. 88. 


8704. Add. Annotation :—As to (2) Refd. Shuttle- 
von v. Cox. (Maidenhead) (1926), 43 T. L. R. 


8704a. Interference by court.}——-The power 
te alter or add to the arts. under 1908 Act, 
s. 13 (1), must be exercised, not only in the 
manner required by law, but ‘also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts. is for the benefit of the 
co. is a question for the shareholders, actin 
bond fide, & not for the ct., & the ct. will no 
interfere with the action of the shareholders 
except on grounds on which it would inter- 
fere with a verdict of a jury.—SHUTTLEWORTH 
v. Cox Brotuers & Co. (MAIDENHEAD), 
Lrp., [1927] 2K. B.9; 96 L. J. K. B. 104; 
136 L. T. 337; 43 T. L. R. 83, C. A. 


3729. Before this case insert ‘‘ Compare CoRPOoRA- 
TIONS, Vol. XIII., pp. 339 et seq.’’ 

3734a. Preference shareholders 
dividends ‘‘ in arrear.’’]|—-Held: the words 
“‘in arrear,’’ in the context in which they 
appeared in a co.’s arts. of assocn., did not 
cover the non-payment of a non-cumulative 
preference dividend payable out of the 
profits of each year, & not paid because there 
were no profits available for the dividend.— 
COULSON v. AUSTIN Moror Co., Lrp. (1927), 
43 T. L. R. 493. 


3736. Add. Citation :—13 Mans. 316. 


3755. Add. Annotation :—Mentd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 187. 


3770. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. BR. 83. 


3771. Add. Annotation :— Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


3771a. Shareholder with no registered address— 
No address in United Kingdom for service of 
notices.|—DIcKSON v. TLALESOWEN STEEI. 
Co., [1928] W. N. 33. 

3775. Add. Annotation :—As to (2) Apld. Wall v. 
Exchange Investment Corpn., [1926] Ch. 143. 


holders, applt. (inter alios) dissenti 
The alteration struck out the words 
“* three shares for every 250 Ib. of butter 
fat” supplied by amember & substituted 
‘“‘ one share for every 60 lb. of butter- 
fat.” Applt. was called upon to take 239.—IND 
up additional shares in accordance with 
the alteration, but refused to do so :— 
Held: the art. was not ono that could 
be amended under Cos. Act, 1908, 8. 122, 
so as to force additional shares on a 
dissenting momber, & appit. was not 
bound by the ajteration objected to.— 
MACDONALD © NORMANBY CO-OPERA- 
TIveE Dairy Factory Co., LTp., [1923] 
N. Z. L. R. 122.—N.Z. 

8698 1. Alteration a breach of con- 
tract.}—-A shareholder in a co. must be 
taken to know that onc of the incidents 
of membership of a co. is that the co. 
may, by adopting the proper method, 
bona fide alter its articles in a way 








whose 


contract 


intention is on! 


8 0. B. R. 748. 


which may prejudicially affect his 
interest, & provided that the altera- 
tion in the article is not inconsistent 
with the objects sct out In the memo- ; : 
randum of association, & is bond fide 8785 ii. 
made in the interest of the co., the For what pur 
shareholder would be bound by such N’S 

an alteration. 





A co. cannot commit a breach of 
by altering its articles.— 
Hari CHANDANA JOGA DEVA ov. HIN- 
DUSTAN CO-OPERATIVE 
Sea on LTp, (1924), I. L. R. 52 Cale. 


PART Iil. ac a adele 3.— 


e i, ——.}~-A sharcholder, who is 
present at a meeting of shareholders, 
can waive his right to be given notice 
of the intention to move a spccial 
resolution; the giving votice of such 
prescribed in order 
to give shareholders time to consider 
the matter.—Re EXCEL FooTwraR Co. 
Ex p. Nova Scotia TRUsT Co., [1923] 
3D. L. R. 212: 56 N. 3. BR. 


PART III. SECT. 30, SUB-SECT. 3.— 
D. (co). 


To give casting vote— 
ses to be exercised. }— 
Re Crv1ze AL & FORWARDING Co. 
(Ont.), [1927] 4 D. L. R. 275.—CAN. 


Vol. IX.—Companies. Cases 3698—3874a. 


3778. Add. Annotation :-—Expld. & Apld. Parker 
& Cooper v. Reading, [1926] Oh. 975. 


8787a. —— J}—WaALt v. EXCHANGE 
INVESTMENT CoRPN., No. 3811a, post. 


3802. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 


8811. Add. Annotation :—Apld. Wall v. Exchange 
Investment Oorpn., [1926] Ch. 143. 


38i1a. Whether decision of chair- 
man final.}—An art. provided that no ab- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether given 
in person or by proxy, not disallowed at any 
mecting should be deemed valid for all pur- 
poses :—Held: the decisien of the chairman, 
who, in the bond fide exerc’ 2 of the power 
conferred upon him by t®e arv., had refused 
to disallow.a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not be revicwed by the ct.—WALL v. 
EXCHANGE INVESTMENT CORPN., [1926] Ch. 
143; 95 L. J. Ch. 182; 184 L. T. 399, O. A. 

3826. Add. Annotation :—Consd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

8841a. Revocation of proxy received after 
commencement of meeting but before poll 
taken — Vote valid.] —SPmLLER v. Mayo 
(RHODESIA), DEVELOPMENT Co. (1908), Lip., 
[1926] W. N. 78. 

3847a. -——— -~—— Vote valid unless disallowed at 
meeting — Whether decision of chairman 
final.|—-WaLL v. EXCHANGE INVESTMENT 
Corpn., No. 38lla, ante. 

3874. Add. Armnolation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

3874a. Adjournment of second meeting 
to date more than month from date of first 
meeting.|—Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2).—NEUSCHILD v. BRITISH 
EQUATORIAL Oru Co., [1925] 1 Ch. 346; 94 


PART HUI, SECT. 30, SUB-SECT. 3.— 
D. (d) i. 
































URA 3801 i. Interested directors 
Ing eg & shareholders.j-——Directors & other 
sharcholders, implicated in a breach 
of trust with respect to the co.’s pro- 
perty, are not entiticd to use. their 
votes at a general mecting, called for 
the purpose of deciding whether the 
co.’s namo be retained as pltf. or 
struck out in an action begun in the 
name of the co. & in that of a share- 
holder suing on behalf of himself & 
all other sharcholders with respect to 
such breach.—LEAVENS & ANADA 
NATIONAL FIRE INSURANVE Co. v. 
GREAT WEST PERMANENT LOAN Co. 
195; ~— CAN. 


PART II]. SECT. 30, SUB-SECT. 3.— 
D. (d) ili. 


sg. No amendment of vote—After 
me fol cere ahi ce aay 
EALAND SOUNDS YD CTRI 
Concer Ltp., [1927] N. Z. L. R. 
§89.—-N.Z. 
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Cases 3874a—4020. 


L. J. Ch. 201; 188 L. T. 227; 41 T. L. R. 
414; 69 Sol. Jo. 446. 

3878. Before this case insert ‘‘ Compare OoRPORA- 
T10Ns, Vol. XIII., p. 346.’ 

3880. Add. Annotation :—As to (1) Refd. Cox ». 
National Union of Foundry Workers of Great 
Britain & Ireland (1928), 44 T. L. R. 3465. 

388ila. ——-.]-—-SPILLER v. Mayo (RHODHSIA) 
nee Co. (1908), Lrp., [1926] W. N. 


8882. Add. Annotation:—Refd. Neuschild  v. 
British Equatorial Oil Co., [1925] Ch. 846. 
8882a. ——— ———. Re-election of retiring director.] 
—SPENCER v. KENNEDY, No. 2879a, ante. 
3890. Add. Amnmotation :—Consd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
$917. Add. Annotation :—As to (2) Refd. Glanvill, 
Enthoven v. I. R. Comrs. (1924), 181 L. T. 818. 


3925. Add. Annotation :-—Consd. B. v. Cory, [1927] 
1K. B. 810. 





8934a. Locality of debt created.)—-A British co. 
held shares in another British co. which had 
its head office & board of directors’ in 
Australia, though it had a London committee 
for registering transfers of shares & issuing 
certificates. The co. having declared a 
dividend :—Held: as the co. holding the 
shares. was resident in England & the local 
habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate in Englahd.—Pass v, BririsH 
Topacco Co. (AUSTRALIA), Lrp. (1926), 42 
T. L. R. 771; sub nom. LonvpoN & Sovutu 
AMERICAN INVESTMENT ‘TRusT, Lrp. v. 
British Tospacco Co. (AUSTRALIA), Lrp., 
[1927] 1 Ch. 107; 96 L. J. Ch. 58; 136 L. T. 
436; 70 Sol. Jo. 1024. 


3947. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


3948. Add. Annotation :—Refd. Re A Debtor, 
[1927] 1 Ch. 410. ; 

8954. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 664. 

8959a. Arrears of dividend—Distribution.]|—The 
memorandum of assocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
5 per cent. per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts. of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shares, the net profits of the co., 
after providing for a reserve fund & for 
depreciation, ‘‘ shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 


PART II. SECT. 30, SUB-SECT. 3.—G. 


3897 i. When court will interfere— 
To summon meeting.}— If on an 
application to strike out the name of a 
co. which has been uscd aa plitf. with- 
ont authority, there is any reasonable 
doubt as to the wishes o share- 
holders, the ct. has power to order the 
directors to summon forthwith a 

neral mecting of the shareholders 

ascertain their wishes.—LEAVENS 
v GREAT WEST PERMANENT LOAN 
Co. {1927} 2. Ww. WwW. R. 606 > 86 Man, iR. 
L. R. 606.-——-CAN. 


capital & 


PART Ir. SECT. 80, SUB-SECT. 7.—B, 
$985 if, —— , 
Bye-law 


unnecessary.}-—-JAMES  —-v. 
BEAVER CONSOLIDATED MINES, LTD., 


(1927] 3 D. L. R. 163; 60 0. L. R. 
420.—CAN. 


PART III. SECT, 80, SUB-SECT. 7.— 
D. (a). 


sb. General rule.J—A co. 

realise its entire assets 

set aside an amount to ite nominal 
discharged 1 


ei Ped rh ele gp ues oe 
under the guise of dec. arog & 
—~DAVISON v. KING, [1926] N, I. 


PART {lI. SECT. 80, SUB-SEOCT. 7,— 
G. (a). 


is alee eulecued hates os 
a r" 
in consideration of his services to the 


ENGLISH AND Empire Dicest 


held by them respectively, but so that the 
dividends upon the ordinary shares for any 
ear shail not exceed thé aggregate rate of 
5 er cent. per annum. The surplus of the 
ne ore of the co. alter payment of such 
dividends & the amount nece to make 
up dividends for past years ‘to the rate of 
5 per cent. per annum shall be applied 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued o 
shares. From 1904 to 1917 no dividend was 
paid on the ordinary shares, & it was only 
since 1923 that a full dividend of 5 per cent. 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears :—Held: the fund available 
should be distributed ratably among the 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively.— 
First GARDEN Crry v. BONHAM-CARTER, 
proe8) Ch. 68; 97 L. J. Ch. 52; 188 L. T. 
222. . 

3084. Add. Annotations :—Consd. Re Speir, Holt 
v. Speir, [1924] 1 Ch. 859; I. R. Comrs. v. 
Fisher's Exors., [1926] A. OC. 
I. R. Comrs. v. Wright (1926), 95 L. J. K. 
982; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Distd. Re Bates, Mountain v. Bates, 
[1928] Ch. 682; Parker v. Chapman (1928), 
138 L. T. 729. Refd. I. R. Comrs. v. Burrell, 
(1924] 2 K. B. 52; I. R. Comrs. v. Doncaster 
(1924), 98 L. J. K. B. 338 ; Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
94 Ia J. K. B. 864. 

8988a. ——.]—THornycrorr (J. I.) & Co., 
Lrp. v. THORNYOCROFT (1927), 44 T. L. R. Q. 


3990. Add. Annotation :—Refd. Pass v. British 
ta Co. (Australia) (1926), 42 T. L. R. 





3991. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

3992. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 


3993. Add. Annotation :-—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

3994. Add. Annotation :—Consd. First Garden 
City v. Bonham-Carter, [1928] Ch. 68. 

4007. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

4019. Add. .Ciiation :-—93 L. J. Ch. 49. 

4020. Add. Annotations :—As to (1) Refd. I. R. 
Comrs. v. Fisher’s Exors., [1926] A. ©. 896. 

' Ae to (2) Refd. British America Nickel Corpn. 

v. O’Brien, [1927] A. C. 369. 


co, :—Held: there being a surplus 
available for distribution by way of 
dividend among the ehareholders, it 
was open to the co. with the 
surplus as they thought fit, & the shares 
were validly issued.—He DorRpn- 
WENDS, LTD., [1g24) 8D. L.R.118; 68 
O. L. R. 413:—CAN. 

sf. Allotmnent of sharee held in another 
company—V alidtty.J-—J AMES v. BRAVER 
CONSOLIDATED Minus, LTp., [1927] 3 
D, L. RH. 168 > 60 Q. i. R. 420.—CAN, 


PART III. SECT. 30, SUB-SECT, 7.—I. 


cannot 
&, having 


ts abilities, 
rofits 
ucoe: 


$991 i. Rights of shareholders o, 
cumulati erence sharss Company 


in }~&e NEW ZEALAND 
HaRp ware » UTD., (1926 ‘ 
L. R. wane : | J . 


a director 
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40288. ——- Writing back to. profit account— 
Profits written off in excess of ig yeasty 

oe yeas which “applies its fits in writing 
nding amount of the value of 

he ead » instead of carrying them to a 
goodwill depreciation Piste fund, but 
which has not finally & ‘unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
roper requirements.—SrTarpLhy v. READ 


ROTHERS, , (1024)2 Ch.1; 08 L. J. Ch. 
613; 181 L. T. 629; 40 T. L. BR. 442; 68 
Sol. Jo. 519. 


4026. Add. Annotations :—Refd. Parker & Coo i 
v. Reading & ‘James (1926), 96 L. J. Chi 
Kerr v. Marine Products (1928), 44 T. L. Re 


202. 
4028. Add. Annotation :—Mentd. Messager v. 
British Broadcasting Co., (1927] 2 K. B. 543. 
4035. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Oo., [1924] 2 Oh. 426. 
4087. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 
4037a. ———.])—Parkmr & Coopmr, Lrp. v. READ- 
ING, No. 8160a, ante. 
4050a. ——— Under agreement—To repurchase 
shares—Allotted in consideration of advance 
to company—Lender ae repayment of 
loan.|—Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
phe or event of plitf, or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pitf.; & in that arrangement the two 
defte. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pitf., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accent his bills 
for £1,500; but the co. refused comply 
with those requirements & denied liability 
under the agreement on the ground that the 
rformance of it would involve a purchase 
y the co. of its own shares, & would there- 


PART Il. SECT. 81, SUB-SECT. 2.—B. 


money to seoure payment of a debt 


Vol. IX IX.—(ompanies. Cases 4028a—4142, 


fore be ultra vires & illegal. In an action 
against defts. under their guarantees: 

H Held : the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, wiira 
vires the co. & therefore unenforceable could 
not be maintained; & plitf. was entitled to 
judgment for £1, 500 with interest. —GARRARD 
v. JAMES, (1926 1 Ch. 616; 04 L. J. Ch. 
2384; 188 L. T. 261; 69 Sol. Jo. 622. 


4072a. ——- Subscribing towards costs of litigation 
bettveen members——-Company for protection 

. interests of medical practitioners.|— 
BLoxHaM v, MepicaL DEFENCE UNIon, Lrp. 
(1894), 10 T. L. R. 384 ; 88 Sol. Jo. 288, C. A. 


4074, After this case for ‘‘——— ’ emuneration of 
directors. read ‘ muneration—Of 
directors.| ”’ 


4080. Add. Annotation :—Refd. British Insulated 
& Helsby Oables v. Atherton, [1926] A. O. 205. 


4087. Add. Annotation :—Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 369. 


4094. Add. Annotations: — Consd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1927] 1 
K. B. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
(1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
hag aa ». Barclays Bank, [1928] 1 K. B. 
8. 





4095a. -]|—Deft. bank negligently & in breach 
of the instructions given by their customer, 
pltf. co., paid cheques drawn on the co.’s 


account signed by one director only :— 
Held: the bank being put on inquiry & 
being negligent, as the jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turquand, No. 4094, & assume that 
a signature purporting to be that of a new 
director was that of a person duly a alae i 
—LiaGETr (B.) (LIVERPOOL), ‘ 
BAROLAYS BANE, LTp., [1928] 1 K. B, 48; 97 
L. J. K.B.1; 137 L. T. 443 ; 43 T. L. R. 449. 

Annotation :-—Refd. Liovds Bank v. Chartered penk of India, 

Australia & China (1928), 97 L. J. K. 

4104a. Disputes saat anesian. _— 
STANFIELD v. GIBBON, [1925] W. N. Ll. 

4108. Add. Annotations :—Mentd. Schneiders v. 
Abrahams, {1925} 1 K. B. 801; Clark vw. 
Westaway, [1927] 2 K. B. 597. 

4117a. —— .]—PARKER & COOPER, LTD. 
v. Reapina, No. 3160a, aie. 

4129. Add. Annotation :—Refd. Leyton U. D. C. 
v. Wilkinson, [1927] 1 K. B. 853. 

4142. Add. Annotation :—Refd. British Thomson: 














properly exercised.)--The president & 
ee by another co., f 


ni, —— ————. }—~ Fe INRIG sary Co., 
wsadia D. L. R. 625; 50. B. R.157.— 


4051 ii, ———.}--Jt is not ulfra vires 
co. to receive a transfer of lta shares 
tof iteelf in compromise of an action 
At sage She on: in estopped from fetting 9 
up such a plea after the ben 
the compromise.— Re J. LANE 
ie op. i yer ae ie 1D. i R R. 


269: ¢ R. eh 
Geek), Goss] eo 


4051 iff, ———. 

Co., Lip. v wolpen 

2D. 
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n 


L. R. 839; ipasy 2 


with which the aasignor co. had no 
Dae or contemporaneour agreement : 
Held: the co,’s memorandum of 


ro onere pon Pd rag sbebie —_ 
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p 

indotsed to the ban In an action 
on the note the oo. contended that 
there was no debt due to the manager 
because no resolution suthorelne p 
ment of a eae, to him een 
paso the passing a such 
resolution was. @ matter of intornal 
management, & the bank was not 
bound to see that it had been passed.—. 
corinetel Big Pod Count ss A 


& 
(Seay, t19att¢ D, Le L. Ke T718; ACTA 


oo 


Cases 4142-4893. 


Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 83, 


4144, Add. Annotation ;—Consd. Havana Cigar & 
oes Factories v. Oddenino, [1924] 1 Ch. 

4145. Add. Annotation :—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 


4166. Add. Annotations :—Refd. Underwood v. 
Bank of a yerpocl, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank, [1928] 

4170. Add. Annotations :—Consd. Underwood v. 
Bank of oo uae Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 Ee B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 


4170a. —— ——— —— ———.]—-Hovauton & Co. 
Ve paneer LOWE & WILLS, No. 8157a, 
anté. 


4191. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 
4232. Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 
Add. Annotation :—Refd. Krcditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 
4237. Add. Annotation :—Refd. Kreditbank Cassel 
G. m.b. Hi. v. Schenkers, [1926] 2 K. B. 450. 
4239. Add. Annotations :—Consd. Underwood v. 


4236. 


PART III. SECT. 31, SUB-SECT. 4.—D. 


4154 i, Whether valid.J—~PRIcz v. 
INDIANA-ALBERTA OIL Co. (Alta.), 
{1926] 3 D. L. ‘R. 82.—CAN. 


have become inco 
co. had become 


defts. were willing to onter into the 
contract as soon as pitf. co. should 


corporated 
ceived its certificate “ontitliae A to 
commence business it 
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Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K: B. 778; Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826. 
Refd. Houghton v. Nothard, Lowe & Wills, 
{1927] 1 K. B. 246; Liggett (Liverpool) v. 
Barclays Bank [1928] 1K. B. 48. 

4240. Add. Annotation >—Mentd. British & North 
A aa Bank v. Zalzstein, [1927] 2 K. B. 


4258. Add. Annotation :—Mentd. Humphre & 
eerie v. Kavanagh (1925), 41 T. L. RB. 
4267. Add. Annotation :—-Apld. Houghton  v. 
poeeasS: Lowe & Wills (1927), 44 T. lL. R. 


4283. Add. Annotation :—Refd. Isaacs v. Cook, 
[1925] 2 K. B. $91. 
4321a. Society not for profit.|;—A provision in a 
memorandum of assocn. of a society not for 
pore , registered under 1867 Act, & authorised 
y the Board of Trade under sect. 23 of that 
Act to dispense with the word ‘“ limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum “ with respect to the objects 
of the co.’’ under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct.—Re SoclETY FOR 
‘PROMOTING EMPLOYMENT OF WOMEN (1927), 
71 Sol. Jo. 583. 
4393. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 


& undertakers.” Thect.,in the absence 
of evidence of any convenience or 
advautage to the co., restricted the new 
powers by limiting them to pone to 
bo used in connection with, as 
incidental to, the co.’s main anal 


orated, gee pitt. 
re- 


duly executed 


PART III. ee iver SUB-SECT. 5.— 


4176 iv. -_—- J—Re RED DEER 
MILLING & ELEVATOR Co., STRATYORD 
MILL BUILDING Co.'s CLAIM ye 
aw L. R. 284; 1 Alta. L. R. 237.— 


b i. ———~.}-—Re RED DEER MILLING 
& ELEvatTorR Co., STRATFORD MILL 
BUILDING Co.’a CLAIM (1907), 7 
W.L. R. 284; i Alta. L. R. 237.—CAN. 


eo. Read "4178 i.” 
PART Ill. SECT. 81, SUB-SECT. 5.— 
B. (a). 











8 i. -}—Before the incor- 
poration of a co. a partner in the name 
of the partnership entered into an 
agreement with pltf., under which pltf. 
undertook the sale of products on a 
commission basis. The agreement on 
its face showed that pltf. was to operate 
on behalf of the co. then in process of 
incorporation :—Held: commissions 
earned after incorporation of the co. 
wero not recoverable against the 
partnership ; but to recover from the 
co. pitf. would not be bound to prove 
an express contract by the co., as the 
performance acceptance of his 
services raised an implied contract to 

ay.—POWER t. puMoNtes LUMBER 

penANOE (1920), WwW. W. R. 10; 
53 D. L. R. 468. CAN. 

a i. Sule of goods. Dear peed 
aroren Lrp., Ar p. J. & G. GARMENT 

Co. (Ont. ) fisdey 4 - LR. 
B8De 8 C. B. R. 52.—-CAN 





4209 vii. 
poration of plitf. co., a document con- 
taining the terms of a proposed coutract 
between it & deft. co. was executed & 
handed to the organisation committee 
of pitf. co. as evidence of the fact that 





~J—Prior to the incor- 


the document, & the contract was 
thereafter acted on :—Held: pltf. co. 
was entitled to sue for damages for 
breach of such contract.—ASSOCIATED 
GROWERS OF BRITISU oe ee 
v British COLUMBIA Fruit LAND 
LTp., 11925) 1 D. L. R. 8713 (1925) 1 
W W.R. 505; 34 B.C. R. 533.—CAN 


PART III. sac on) SUB-SECT. 6.— 
Cc). 

k i, -—— Solicitor.}—BANK oF 

yt NORTH AMERICA Vv. St. JOHN 

& QuEBKC Ry. Co. (N. B.) (1920), 
52 D. L. lt. 557.—CAN. 


—e Ill. SECT. 31, SUB-SECT. 9.—A 


p Held: (1) 1908 Act, 
8. 9, Maid not limit ‘alteration of the 
momorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause 
(2) a proposed alteration being destoned 
for the better attainment of the objects 
of the co., a petition for confirmation 
of the alteration should -be granted.— 
INCORPORATED GLASGOW DENTAL 
HOsrPITaL v. LORD ADVOCATE, [1927] 
8. C. 400.—SCOT. 

qi. Incorporation abroad.j}—-A 
co., registered under Cos. Acts, presented 
a petition for an alteration of its memo- 
randum of assocn. by the addition of 
@ power ‘‘ to procure the co. to be 
incorporated, registered, or recognised 
in any foreign country. * The cE, 
while sanctioning the power to procure 
the registration or recognition of the 
co. in a foreign country, refused to 
confirm the power to pocure its incor: 
poration there.—He ay FLOOR- 
cue Co., LTp., [1923] B . C. 90.— 


4308 iv. ——.}—A cemetery co. 
sought additional power to act as 
*stono & marble cutters, masons, 
quarriers & sculptors, florists, gardeners, 
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ness of cernetery owners.—EDINBURGH 
Sa Gan CRMETERY Co., LTb., (1923) 
S. C. 867.—SOOT. 

oF .)—A co. sought the addition 
of a power to sell, let on rent, or lease 
the undertaking "of the co., or any 
branch or part thereof. The ct. re- 
stricted the A plnder to any branch or part 
of the undertaking ... being an 
adjunct to the main undertaking.— Re 
Meat: eens Co., LTD., [1923] 


PART III. SECT. 82, SUB-SECT. 1.—C. 











q i. -}—Deft. co. bought 
land from pltfs., & in payment therefor 
ransferred to pitts. a block of share# 


another co., agreeing to re-purchase 
from pltfs. at a fixed price, on or before 
@ tixod day, the shares, or a8 many of 
them as should not have been pre- 
viously sold or transferred by pitis. :— 
Held:, the agreement to re- urchase 
was ultra vires deft. co. as Cos. Act, 
8. 44, expressly prohibits a purchase 
of shares in another co.—GRANT ». 
DOMINION Loosk LraFr Co. (1924), 
56 QO. Lis R. 43.—CAN. 


PART III. saad 32, SUB-SECT. 2.— 
» (a). 


4401 1. Under power in memo- 
randum—~For shares in another com- 
any. YS raiie Bale ig nor necessarily 
davolve win where the 
directors’ authority 4 detived from a 
vote of the shareholders, a majority 
vote is  sufficient.— HEMSTREKT : 
NoRTH WEST Erte Co. ae ee 
D. L. R. 8205; [1926] 2 WwW. W. BR 1 
22 Alta. L. Sle AN. 
. — Land capuired for carrying 
puny'’s under grag vane 


Ach, Be R. Ps. O., e. IT8), 8 g. 
é ALLAN Re vAtz, 


ROWN’S 
(roar 2D. L. R. bois 60 O. L. R. 


OAN. 





4427. Add. Annotation : — Consd. 


PART III. sad eee SUB-SECT. 2.— 
® c e 


oi.———.] 
(192713 D. L. R. 530.—CAN. 
PART III. SECT. 83, SUB-SEOT. 3.—A. 


as to the business of the co., which had 


4403. Add. Annotations :—Retd. Wilts & Somerset 


Farmers, [1928] Ch. 809. Mentd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 
Agricultural 
* Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


4458. Add. Annotations :—Refd. Russian Com- 


mercial & Industrial Bank v. Comptoir 
d’Escompte de Mulhouse, Banque Inter- 
nationale De Commerce De Petrograd v. 
Goukassow (1924), 40 T. L. R. 837; Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255; 
Todd v. Egyptian Delta Land & Investment 
Co., [1928] 1 K. B. 152. Mentd. Bohemian 
Union Bank v. Austrian Property Admini- 
strator, [1927] 2 Ch. 175; Todd v. Egyptian 
Delta Land & Investment Co. (1927), 96 
L. J. K. B. 554. 


4524. For this number read “* 4525.°” 


4525. For this number read “ 4524.°° 
4526. Add. Annotations :—Refd. Reckitt v. Barnett, 


Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Auchteroni v. Midland Bank, [1928] 
2 K. B. 294. 


4568. Add. Annotation :—Mentd. Deuchar v. Gas 


Light & Coke Co., [1925] A. C. 691. 


4571. Add. Annotation :—Mentd. Ke Railways 


Act, 1921, Re Standard Charges Schedule 
(1925), 94 L. J. K. B. 364. 


4607. Add. Annotation :—Consd. Garrard v. James, 


[1925] Ch. 616. 


4623. Add Annotations :—As to (2) Consd. Kredit- 


bank Cassel G. m. b. H. v. Schenkers, [1927] 
1 K. B. 826. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 


—DADSON v. GREST (Sask. & co. 
D (f )s i ed 


-J—Deft. ‘as the 
t shareholder ”’ of a co. claimed 
es for false representations made 








ability to pay—What is.J—In an action 
for reduction of a lease, brought by 
defender was assoilzied & ob- 
an award of expenses. Pursuers 
having reclaimed, defender 
upon an unfavourable 
of pursuers which was about a year 
old, moved that pursuers should he 
required to find caution for expenses 
under 1908 Act, 8s. 278. The ct. refused 
the motion, as it did not appear by 


‘Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 


4625. Add Annotations :—As to (1) Consd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, {1924} 1 K. B. 775. Refd. 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 246; Liggett (Liverpool) ». Barclays 
Bank, [1928] 1 K. B. 48. 


4630. Add. Annotation :—As to (2) Retd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


4637. Add. Annotation :—Refd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. 


4637a. Whether certificate securing income stock 
is debenture.|—Defts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to"plt*s. whereby the 
co. certified that it was ind..‘ted to them in 
a certain amount. Thé6* certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Plitfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register :—Held: the certificates 
were debentures within the sect., & pltfs. 


PERTIES, LTD. v. ECNDEAN, [1927] 


N. Z. L. R. 244.—N.Z. 


PART III. SECT. 34, SUB-SECT. 2.—A. 

sm. Agreement posiponing lien of 
bondholders to lien of lender-——Agree- 
meni not signed by all bondholdcrs.}— 
Held: binding on the bondholders.— 
GREENE v. RUGGLES (1891), 31 N. B. R. 
679.—CAN. 


founding 
balance-sheet 


the effect of depriving the co. of its 
clients :—Held: the cause of action 
alleged was not defamation but an 
injuria done merely to the co., for 
which the co., & not an individua) 
shareholder, was entitled to, sue.— 
GOODALL v. HOOGENDOORN, LMTD., 
[1926] App. D. 11.—S. AF. 

pi. —— .}—A_ shareholder 
suing on behalf of himsolf & all other 
shareholders can maintain an action 
alleging illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion to the co. to authorise such an 
action would be futile-——HovustTon v. 
VICTORIA MACHINERY DkEpPoT, LTD., 
[1924] 2 D. L. R. 657; 33 B.C. R. 
425.—CAN. 








qi. -—— se ok v. Macic 
SILVER-BLACK Fox Co., [1924] 3 
D. L. R. 1382.—OAN. 

ti. Using company’s name as plaintiff 
—No authority to wse name—Doubt as 
to wishes of sharcholders.}—If on an 
application to strike out the name of a 
co. which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain unti] their wishes are ascer- 
tained.—LEAVENS v. GREAT WEST 
PERMANENT LOAN  Co.,, an, 2 
cane” R. 606 ; 36 Man. IL. . 606.— 


PART ITI, ava an Spoeecr: 13.— 


ar. “Credible testimony ” 
J.B. 


in- 


** credible testimony ’’ that pursuers 
would be unable to pay defender’s 
expenses if he were successful in respect 
that. a later balance-sheot showed that 
the financial depression from which 
pursuers had been suffcring was 
passing off, &, further, in respect that 
pursuers had a responsible directorate 
& a profitable record in the past, & 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was unablo to get.— 
EDINBURGH ENTERTAINMENTS, LTD. v. 
STEVENSON, [1925] S. C. 848.—-SCOT. 


PART ITI. ocd 34, SUB-SECT. 1.— 


4569 il, -———.] — ZIMMERMAN  v. 
ANDREW MOTHERWELL OF CAN., LTD. 
(TRUSTEE) [1925], 3 D. L. R. 953; 3 
Ww. Ww. R. 42.—CAN. 


PART Ill. SECT. 34, SUB-SECT. 1.— 
A. (b). 


ed. Co-operative livestock company 
incorporated under Companies Act.}— 
Held: to have power to borrow.— 
CANADIAN BANK OF COMMERCE 1. 
JOHNSON (Aljta.), [1926] 4 D. L. R. 
1179; {1926] 3 W. W. R. 613.—CAN, 


PART III. SECT. 84, SUB-SECT. 1.—B. 

sk. Power to borrow & ratse money-— 
Mortgage.}—-Held ; & mtge. over part 
of a co,’s real estate as sccurity for 
& loan was justified.—UNIQUE PRO- 
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PART III. SECT. 34, SUB-SECT. 2.— 
C. (a) ii. 
m i, -l—MEROCHANTS BANK OF 
CANADA v. HANCOCK (1884), 6 O. R. 
285.—CAN. 


PART Hl. SECT. oy Ronnner 2.— 








ri. Issue before prospectus filed.) 
—MARTIN v. CLARKSON, [1926) 3 
D.L.1.29; 580.L. R. 618; 7C. B. RB, 
619.—CAN. 


PART III. esi roa eapinona 2—— 








ki. -— -}~Persons lend- 
ing money to a co. have a right to 
assume that the essentials of internal 
management have been carried out by 
the co.—MARTIN v. CLARKSON, (1925] 
4D. L. R. 232; 67 0, L. R. 4993 5 
OC. B. R. 835.—CAN. 


PART ITl. scaatr 34, SUB-SECT. 2.— 


mi, ———.]—-Where debentures were 
issued before the co. had filed a 
procpeciue :-—~Held: even if the de- 

enturesa were not valid {n the hands of 
the debenture-holder, they were valid 
in the hands of the pledgee to whom 
they had been assigned.—MARTIN ¥. 
CLARKBON, [1926] 3 D. L. NR. 293 58 
oO. L. R. 618; 7 C. B. R. 619.—-CAN, 


22 


Cases 4687a—4755. ENGLISH AND Empire Dicrest SupPLEMENT. 


were entitled to me injunction.—LEMON v. 


Austin Friars INVESTMENT Trust, LID., 
[1926] Ch.1; 95 L. J. Ch. 97; 183 L. 'T. 790; 
41 T. L. R. 629; 69 Sol. Jo. 762, ©. A. 
4689. Add. Annotation :-—Refd. Fenton Textile 
Assocn. v. Lodge, [1928] 1 K. B. 1. 
4666. Add. Annotation :—Mentd. Guatemala (Re- 
popice de) v. Nunez (1926), 95 L. J. K. B. 
4676. Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Lodge, {1928] 1 K. B. 1. 


4688a. —— Refusal to give information to 
debenture-holders—Acquisition of debentures 
from cestuis que trust at inad gpg prices.]— 
Re Macani Sova Co., Lrp., No. 7409a, post. 


4690. Add. Annotation :—Refd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Oh. 412. 


4697. Add. Annotation :— As to (2) Refd. National 
Provincial Bank of England v. ey 
(19238), 98 L. J. K. B. 241. 


4698. Add. Annotation :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 


4699a. Effect of section—-Redemption of debenture 
—Remedies of- liquidator.|—A co., which 
had become insolvent, issued to a trustec, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.’s assets & as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, & out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it :—Held: 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 
of the debenture on any other und.— 
Re PARKES GARAGE (SWADLINCOTE), LTD. 
(1928), 45 T. L. R. 11, D.C. 


4700. Add. Annotation :—Consd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lioyd’s Furniture 
Palace, [1925] Ch. 853. 


09a. ——~- ——.|—-Re F. & E. STanron, Lrp., 
[1928] W. N. 208. 


4716. Add. Annotation :—Folld. Heaton & Dugard 
v. Cutting, [1925] 1 K. B. 6585. 


4716a. 2 udgment having been 
recovered in an action against a limited co., 
which had issued debentures giving 4, floati 
charge over its property, execution was issu 
under a fi. fa., & the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, & before the sheriff paid the 
amount of the debt & coste to the execution 








PERE ES 





‘PART Ill. SECT. 34, SUB-SECT. 3.-- 
A. (b) i. 


pi, —— —— Whether misfeasance 
claims included.}—-Where a debenture 
purport to create a charge on “ the 
undertaking of the co. & all its pro- <A 
perty present & future including un- 
called capital,” misfeasance claims are 
included in such charge.—He Buick 


1 Mortg 


SALES, LTb., 19 e Py . e ” 
NZ. (1926) N. Z L. R. 24 


PART II. ch a, SUB-SECT. 3.- 
e (&), 


‘ ‘ 
co, de ted fe 


a lo all the iF wd aucta 
stock 4n-process prose or a@ , 


ereditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sberiff :—Held : the money was paid to the 
sheriff as'a debt o by defte. to the 
execution creditors, who were therefore 
entitled to retain it as against the receiver.— 
Heaton & Duaarp, Lrp. v. OUTTING 
BroTuers, Lrp., [1925] 1 K. B. 655; 94 
L, J. K. B. 673; 138 LT. 41; 417. LR. 


+] e OC. 

4730a. Floating charge over part of assets 
already charged.]-—- Where a debenture trust 
deed, creating a general floating charge over 
all the unde ng & assets of the co. both 
resent & future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari su with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari passu with, or in Sait A to, the 
earlier floating charge, so long as the later 
floating charge is within the limits of the 

power reserved. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
assets both present & future, but reserved to’ 
the co. power to create in priority to that 
charge such mtges. or c es as the co. 
should think proper ‘‘ by the deposit of any 
dock warrants, bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.”? In pursuance of the power & in 

_ the course & for the rad ta of its business, 
the co. raised £12,000 & secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed :—Held: the power re- 
served to the co., except as to subject-matter 
& purpose, was unlimited; it enabled the 
co. to choose the form of a floating charge, if 
required, & the second charge was valid & 
entitled to priority over the first charge.— 
Re AUTOMATIC BOTTLE MAKERS, OSBORNE v. 
AUTOMATIC BOTTLE MAKERS, [1926] Ch. 412; 
95 L. J. Ch. 185; 184 L. T. 6173 70 Sol. Jo. 
402, O. A. 

4740. Add. Annotation :—Mentd. Earle v. Hems- 

* worth R. D. ©. (1928), 44 T. L. R. 606. 

4755. Add. Annotations ;—As to (1) Refd. Kredit- 
bank Cassel G. m. b. H. v. Schenkers, [1926] 
2 K. B. 450. Generally, Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Mentd. Underwood v. Bank of Live 1, 
asia v. Barclays Bank, [1924] 1 i. B. 





hereafter to be stored by the co. 


in its godowns, the keys of 

been delivered to the beaks had 
e waa not a floating Tre, 
but a mtge. of specific assets, with a 
gsete. }— th Ene. oom at biaas 

a Py em 8 urse oO 8 
d with & subject to prescribed co Pata 
aladinn : eae asa wet I — B50 B yi 
any time 647——-IND. - ee pe om 
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4788. Add. Annotation :—Mentd. Earle v. Hems- 
worth R. D. O. (1928), 44 T. L. R. 605, 


4781. Add. Citations:—98 L. J. Ch. 27; 130 


47838a. Delay in issue to retain credit.)- 

_ Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its oredit with its 
other creditors, the debentures are not void- 
able under 18 Eliz. c. 5, when the co. goes 
into liquidation.—Re Luxio 
PaLacn, Lrp., Evans v. 

. TURE Panace, Lrp., [1925] Oh. 858; 95 

L. J. Ch. 140; 184 L. T. 241; [1926] B. & 


e @ 29. 

Under ‘‘ Right to inspect register of deben- 
ture holders & have copies.|——See 1908 Act, 
gs. 102,” ‘add as follows :— 

4808, Add. Annotation :—Distd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 


4809. Add. Annotation :—Consd. Re Automatic 


Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 


4825a. -]—~LEMON v. AUSTIN Friars INVEST- 
MENT TrRosT, Lirp., No. 4637a, ante. 

4858. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 


4858a. ~|—A co. issued mtge. bonds 
secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by-the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme :—Held: the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was ulira vires.—-BRITISH 
AMERICA NICKEL CORPN, v. O’BRIEN, [1927] 
A. 0. 869; 96 L. J. P. C. 57; 186 L. T. 615 ; 
43 T. L. R. 195, P. ©. 


4872a, ——— Redemption at figure below par but 
above market price.|—MerapE- Kina  ». 
USHER’S WILTSHIRE BREWERY, LID. (1928), 
447. L. R. 298. 

4888. Add. Annotation :—Refd. Jacobs v. Batavia 
& General] Plantations Trust, [1924] 2 Ch. 829. 


PART III. SECT. 34, SUB-SEOT. 3.—I. 


st. Grounds for allowing or refusi 
Under Sale of Shares Ach. 1916 . 3). 
—Fe SALE OF SHaRES ACT, UNITED 
GRAIN GROWERS, LTD.’8 CASE (Sask.), 
[1918] 8 W. W. R. 92.—CAN. 





(SAMUEL), Lrp. (1923), 58 I. L. T. 9.— 


PART IIL asl ot) SUB-SECT. 4.-— 
sw. Agreement to 


Vol. X.—Companies. Cases 4758—4033. 


4904a. After twenty years—Reference to debentures 
in company’s published accounts.]—A co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
aid no part of ‘the principal or interest. 
he co.’3 published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the . 
amount of the arrears of interest :—Held : 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 5, & an action to recover the 
priacipal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act.—Re ATLANTIC & PactFic Fisre 
IMPORTING & MANUFAQGTURING Co., Lrov., 
BURNHAM (VISCOUNT) v. ATY *NTIC & PACIFIC 
FIBRE IMPORTING & Nu. \CTURING Co., 
Lrp., [1928] Ch. 836 ; L. J. Ch. 869; 44 
T. L. R. 702; 72 Sol. Jo. 598. 


4906. Add. Annotation :—Consd. Jacobs v. Batavia 


& General Plantations Trust (1924), 93 
L. J. Ch. 520. 
4925. Add. Annotation:—Consd. Employers’ 


Liability Assce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 


4931. Add. Annotation :—Consd. National Pro- 
vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 431 


4988. For the paragraph in the original volume 
substitute the following paragraph :— 

—— —— Due registration-—— Particulars of 
property charged insufficiently entered.)|—A co. 
with tne object of securing payment of its 
overdraft at pltf. bank ‘*‘ demised ’’ to the 
bank a certain leasehold factory with all the 
movable ‘“‘ plant used in or about the pre- 
mises’ for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1093 Act, 
s. 93. In the particulars required to be filed 

ursuant to that sect. the instrument was 

escribed as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft. against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate ‘‘ that a mtge. or charge 
dated "—specifying the date & the parties 
to the instrument—‘ was registered pur- 
suant to Cos. Act, s. 93.’’ On an interpleader 
issue to try the title of the bank as against 
the execution creditor:—Held: as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 


sale was prepared, but was not exe- 
cuted —Beld : the agreement to give 
security had not created an equitable 
mtge., which, not -bei within the 
definition of “ mtge.” in Cox, Act, 
1908, 8. 180 a). warn vot rendered 


gine gat Gm void by that eect. by reason of non- 


PART IIL SECT. 34, SUB-SECT. 4.— from pif, co evmetor, paid £100 on Teeistration.—-NewW Z#aLAND SHRI 
A. (8). delivery, & agreed to give security over fins OOORST NS ZL. R. 13 he atti 
4920 iff. ——- ———.]—- Re Hoimes the motor for the b eo, & a bin of TD., ne pretrakeret ee 
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Cases 49838—5091. 


including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading.—NaTIONAL PrRo- 
VINCIAL & UNION BANK OF ENGLAND v. 
CHARNLEY, [1924] 1K. B. 431; 938 L. J. K. B. 
241; 180 L. T. 465; 68 Sol. Jo. 480; [1924] 
B. & CO. R. 37. 


4941. Add. Annotation :—Generally, Refd. National 
Provincial & Union Bank of England v. 
Charniey, [1924] 1 K. B. 431. 


4975. Add. Annotation :—Apld. Thomas v. Todd, 
[1926] 2 K. B. 611. 


4977. Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Lodge (1927), 96 L. J. K. B. 1016. 

4979. Add. Citations:—93 LL. J. Ch. 423; 180 
L. T. 178. 


4979a. Effect of voluntary winding up.|— 
Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 
will be personally liable—Tuomas v. Topp, 
[1926]2 K. B. 511; 95 L. J. K. B. 808; 135 
L. T.3877; 42 T. L. R. 404. 


4982. Add. Annotation :—Consd. Re Glyncorrwg 
Colliery Co., Railway DLebenture & General 
Trust Co. ». The Co., [1926] Ch. 951. 

4982a. Debenture containing floating charge & 
fixed charge——Priority given only in respect 
of assets subject to floating charge.|—Re 
LEWIS MERTHYR CONSOLIDATED COLLIERIES, 
Lrp., Lioyps BANK v. LEwis MERTHYR 
CONSOLIDATED COLLIERIES, LTp., [1928] 
W.N. 241. 

5011a. Not appointed if hostile to debenture- 
holders.|—GiLes v. NuTTaLt, He House 
IMPROVEMENT <ASSOCN., Lrp. (1885), 78 
L. T. Jo. 852, C. A. 

5016. Add. Annotation :— Mentd. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 


955. 


5036a. Right to sue—On bills of exchange drawn by 
receiver—For goods supplied by company to 
acceptor.|—-Where bills of exchange, signed 
by “R., Receiver, F. Ltd.,” as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., & pltf. had stated that 
it must be ‘ clearly understood that I am 
in no way accepting any liability or 








PART III. SECT. 34, SUB-SECT. 6.— 
B. (b) i. 


4988 i, Discretion of court—IJnter- 
ference by appellate court.|—EASTERN 
TRusT Co. v. NOVA ScCoTIA STEEL & 
Coal Co., Lrp., [1927] 1 D. L. R. 421: 
59 N. Ss. Rh. 123.—CAN. 


PART III. SECT. 34, SUB-SECT. 6.— 
B. (b) ii. 


sx. What amounts to default in 
payment of interest.}—It cannot be said 
that there has been default until 
demand has been made for payment at 
the place, or one of the places, named 
in the bond for payment of interest.— 
Trosts & GUARANTEE Co., LTD. v. 
DRUMHELLER POWER Co., [1924] 2 
D. L. R. 208; (1924) 1 W. W. R. 1029. 


fmomeete| 


TRUST Co. v. 
Co. (N. 8.), [192 
CAN. 


for conveyance to 
any’s 


PART III. ena a SUB-SECT. 6. £07 conveyance 
6). 


sz. Duty to preserve & carry on under- 


laking as going concern.J—NATIONAL 
ION IRON & STEEL 


DomMI 
7) 3 D. L. R. 1063.— 


PART III. SECT. 34, SUB-SECT. 6.— 
D. (a). 


sd. Jurisdiction of court to order— 
In winding-up proceedings—On petition 
? Pai jd of 
Equtr 0. 

ISSEX LAND The TIMBER Co., 


PART III. SECT. 34, SUB-SECT. 6.— 
D. (b). 


s{, Jurisdiction of court to order— 
In winding-up pee 8 petition ° 
o mortgagee of company’s 

equity of redemption. |—He WSS8SEX LAND 
: & TimBER Co., Trout’s Case (1891), 57 O 
21 O. R. 367.-—CAN 


ENGLISH AND Emprre Dicrust SUPPLEMENT. 


responsibility whatever in reSpect of the 
orders themselves’’:—Held: . the words 
‘‘ Receiver, F, Ltd.,’? were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on ‘behalf of the co., & pltf. 
was entitled to recover against defts. upon the 
bils.—KErrLe v, DUNSTER & WAKEFIELD 
(1927), 188 L. T. 158; 43 T. L. R. 770. 


5067a. -J—Pitf. assocn. brought an 
action against defts., C. & Co., & L., managing 
director of the co. Since the matters relevant 
to the action the debenture-holders of C. & 
Co. had gone into possession under the 
owers of their debentures, & had appointed 
f, as receiver & manager. L. filed an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
receiver & manager of the debenture-holders, 
& an order could not be made against C. & 
Co., to produce them :—Held: there might 
be documents which were such that C. & Co. 
itself would have the right to inspect for the 
purposes of the action, C. & Co. having a 
right to redeem them, & the right of inspec- 
tion of C. & Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co.— FENTON TEXTILE ASSOCN., 
Lrp. v. LODGE, [1928] 1 K.B.1; 96L.J.K.B. 
1016 ; 187 L. T. 241, C. A. 


5067b. Right to sue.|—-A debenture of 
a co. empowered the holder to appoint a 
receiver & manager, & provided : “‘ A receiver 
& manager so appointed shall be the agent 
of the co. & shall have power to take 
possession of & get in the property hereby 
charged.’”” <A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft. for the purchase of land from 
the co. & forfeiture of the deposit, & alter- 
natively for specific performance :—Held: 
the debenture empowered the receiver & 
manager to bring the action without the 
co.’s consent.—M. WHEELER & Co., LID. v. 
WARREN, [1928] Ch. 840; 97 L. J. Ch. 486 ; 
1389 L. T. 543; 44 T. L. 1. 693, C. A. 


5069a. ——.|—FENTON TEXTILE ASSOCN., 
Lrp. v, Lopan, No. 5067a, ante. 


5091. Add. Annotation :—Apld. Thomas v. Todd, 
[1926] 2 K. B. 511. 











PART III. SECT. 34, SUB-SEOT. 6.-—~ 
E. (d). 


sk. Affidavits — Made before in- 
stitution of proceedings—Inadmissible. } 
—TRUSTS & GUARANTEE Co., LTD. v. 
DRUMHELLER POWER Co., [1924] 2 
D. L. R. 208; [1924] 1 W. W. R. 1029. 
——CAN. 


61301. Ez parte application.) — A 
receiver ought not to be appointed ex 
p., especially for the purpose of tuking 
fone of & managing a fone 

usiness, except in extraordinary 
circumstances.—TRUSTS & GUARANTEE 
Co., LTD. v. DRUMHELLER POWER Co. 
[1934 2D. L. R. 208: (1924) it 
° W. BR. 1029.—CAN. 


“PART III. SECT. 34, SUB-SECT. 6.— 
E. (£) fi. 


com- 
redemption. }—Re 
TROUT’S 


5148 i. Form of gine - SABTIN 
v. CLARKSON, [1925] 4 D. L. R. 232; 
CAN. L. R. 499; 5 C. B. R., 836.— 
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5149a. Application of assets—Deficiency.J}— 
In a debenture-holders’ action where there is 
& deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 
(2) costs including remuneration of receiver, 
(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu- 
neration, (4) pltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders.— 
fe GLYNCORRWG COLLIERY Co., RAILWAY 
DEBENTURE & GENERAL TRUST Co. v. THE 
Co., [1926] Ch. 951; 96 L. J. Ch. 43; 70 
Sol. Jo. 857; sub nom. Re GLYNCORRWG 
CoLLIERY Co., Re RAILWAY DEBENTURE & 
GENERAL Trust Co., 136 L. T. 159. 


5170. Add. Annotation :—-Refd. Re Glyncorrwg 
Colliery Co., Railway Vebenture & General 
Trust Co. v. The Co., [1926] Ch. 951. 


5184a. On authority of receiver—-To carry on 
business of company.|—'THomMAS v. ‘Topp, 
No. 4979a, ante. 


5186a. Debenture given for money bona fide 
advanced—After knowledge of presentation 
of petition for winding up.|— The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co.— Re ParkK WarRD & Co., Lap., [1926] 
Ch. 828; 95 L. J. Ch. 584; 1385 L. T. 575 ; 
70 Sol. Jo. 670; [1926] B. & C. R. 94. 


5194. Add. Annotation :—-Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


5314. Add. Annotations :-—Distd. Re Stanton, Hogg 
». Maule (1927), 44 T. L. R. 118. Refd. Le 
Stanton, [1028] 1 K. B. 464. . 


5316. Add. Annotations :-——Consd. fe Stanton, 
Hogg v. Maule (1927), 44 T. L. R. 118; 
Refd. He Stanton, [1928] 1-.K. B. 464. 
Mentd. R. v. Central Criminal Court JJ., 
Ea p. L. C. C., [1925] 2 K. B. 48. 

5316a. May decide validity of debentures.|— 
Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., aco. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 








PART IIT. SECT. 35. 


am. Meaning of “ being wound up" 
—Under Companics Ordinance, 1901 
(c. 20), s. 47.}—The words do not refer 
to a winding up under any particular 
Act in the sense of a dissolution, but 
mean a gf up of a _co. in the 
Sonfe of a realisation of the assets, a 
distribution of the proceeds among 
creditors & an adjustment of the rights 
of shareholders among themselves, & 
therefore a co. may be “ being wound 
up ” {in this sense under Bkpcy. Act, 
as well as under cither Dominion or 
provincial Winding-up Acts.—Re IRMA 
Knobs ON 1D26) 1 DER oo ratteyy 

SON -L. R. : 

3 W. W. It. 850.—CAN. 


PART III. SECT. 36, SUB-SECT. 1.—-A. 
t. Add ** reved. 14S, ©. TR. 624.” 





1906 (c. 14 


co. is ‘* unable to 
become due,” wit. 


d il. eget ag ee 


PART III. saad aA SUB-SECT. 2.— 
» (a). 


a i. .J—Where tho notice pro- 
vided for pe Winding-up Act, R. 8. C., 
, 8. 4, has not been served, 

& a petition for a winding-up order is 
presented, the question whether the 


be determined by the ct. upon the 
materia] filed.—He Mi1Lo WHEAT Co., 
LTD., ee 2D. L. R. 1170; [1925] 
1 W. W. RR, 1142; L ; 
5 Cc. B. R. 707.—CAN 


PART Ill. SECT. 36, SUB-SECT. 2.-— 
D. (a). 


di. — ———, }— Re 

Oo., Lrp., [1926] 1 D. L. R. 173; 58 
O. L. R. 100.—CAN. 

cae aes « 


Vol. X—Companies. Cases 5149a—5372. 


either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors :—Held: the county ct. judge had 
jurisdiction to entertain the liquidator’s 
applicat on, &, as he had done so, his dis- 
cretion could not be interfered with.—fe 
Fr. & BB. Srantron, Lrp., [1928] 1 K. B. 
464; 97 L. J. K. B. 131; 188 L. T. 1753 44 
T. L. R. 118; [19271 B. & C. R. 187, D. C. 


5387. Add. Annotation :—Refd. Loch v. Black- 
wood, [1924] A. OC. 783. 


5343. Add. Annotation: —Mentd. Re Quintin 
Dick, Cloncurry v. Fenton, [1926] Ch. 992. 

5346. Add. Annotations :—Mentd. ‘ank of Liver- 
pool & Martins v. Holland’*#1 926), 43 T. 1. R. 
29; Karle v. Wemsworth R. D. C. (1928), 44 
T. L. R. 605. 


5354. Add. Annotation :—Refd. Loch v. Black- 
wood, [1924] A. C. 783. 
5357. Add. Annotation :—Refd. Loch wv. Black- 


wood, [1924] A. O. 783. 
5357a. .J—A co. was registered in Barbados 
under Cos. Act, 1910, of Barbados, as a 
pone co., in order to carry on testator’s 
usiness & to divide the profits of it between 
members of his family entitled under his will 
to share them; the managing director had 
&® preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend & 
dividend, & that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 
petitioners’ shares at an under-value :— 
Held: the power to wind up the co. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129} was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect.; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 
provision to a winding-up order.—LOcH v. 
BLAcKWooD (JOHN), Lrp., [1924] A. C. 783 5 
93 L. J. P. C. 257; 181 L. T. 719; 40 T. L. BR. 
— ; 68 Sol. Jo. 7385; [1924] B. & C. KR. 209, 





5372. Add. Annotation :—Refd. Loch v. Black- 
wood, [1924] A. C. 783. 


EMPIRE STEEL CORPN., Lrp. (N.S.), 
[1927] 2 D. f.. R. 964.—CAN. 


PART III. SECT. 36, SUB-SECT. 2.—- 
D. (b) ii. 





li.— —---——.]}-Re DOMINION STEEL 
CorPNn. (N. 8S.), [1927] 4 DL. L. Rh. 

ay its debtea as they °37.—CAN. 
sect. 3 (a), must pany III, SECT, 36, SUB-SEOT. 2.— 
§384 ii. .}—~Although a co. inay 


be ‘wound up where there is a complete 
deadlock in its management, where 
a substantial mafority of the share- 
holders are opposed to the making of 
the order, where the petition is the 
outcomo of a mere domestic quarrel, 
& where no substantial advantage will 
acerve from the granting of the order, 
an order will not be  made.—Re 
SHirway Iron BELL & WIRE MANU- 


35 Man. L. R. 1; 


JAMES LUMBERS 


BRITISH 
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Cases 53888—6137a. Ene uish AND Emprre Digest SUPPLEMENT. 


5888. Add. Annotation :—Consd. Loch v. Black- 


wood, [1924] A. O. 783. 


5897a. —-—— Omission to hold general meetings or 
to submit accounts.|—Loca v. BLackwoop 
(JOHN), Ltp., No. 5857a, ante. 

5474..Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce.. (1924), 40 T. L. R. ‘8658. 

5604. Add. Annotation : — Mentd. 
Staédtische Hochseefischerei Gesellschaft,[ 1925] 


2K. B. 493. 


5648. Add. Annotation :—Refd. 


’ Assce., [1926] Ch. 191. 


5841a. Issue of debenture—For money advanced to 
company for payment of wages.] — He PARK 
Warp & Co., LTD., No. 5186a, ante. 


5881. Add. Annotations :— Distd. 

Hogg v. Maule (1927), 44 T\. 
Re Stanton, [1928] 
R. v. Central Criminal Court JJ., 
Ea p. L. C. C., [1925] 2 K. B. 48. 


5890. Add. Annotation :-—Mentd. More v. Weaver, 


Refd. 
Mentd. 


[1928] 2 K. B. 520. 


5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation—Right of successful 
applicant to costs.|—-Re AMUSEMENTS CoN- 
STRUCTION Co., Lirp., |1927] W. N. 7. 


ACTURING Co., aa fap D.L.R. 
887 68 O. L. §85.—CAN 


— ee between two sole 
Weiboe: }~Where resp. had treated 
the co. as hia own business in such a 
way as to destroy his fellow-share- 
holder's confidence in the impartiality 
of his administration :—Held: it was 
just & shed that the co. should be 
wound up.—THOMBSON v. DRYSDALE, 

t ii. —— Dendlock caused by pelt. 
tioners. Ce. RUD sore refused. 


—Re Co., _LtTp 
[1926] 1 D.L. L. Re 173 : 38 O.L. R. 100. 
—CAN., 


PART III. peak 36, SUB-SECT. 2.— 


e e e 
§397a I. ———- Managing director 
Aisiapliatbor J affairs as a ee company 


Bee business BAIRD v, LEES, 
een S. C. 83. meRGOT. 


PART II}. SECT. 36, SUB-SECT. 3.— 
B. (b) iv. 


qi. .}-~-A petition for 
the wiuding up of a co., filed by a 
creditor with the view of enforcing 
payment of a disputed -debt, is an 
abuse of the TOCeAS of the ct. & ahould 

eaten A SATYARAZU vb. 
GUNTUR C Nn & PAPER MILs Co., 
an (pea) I. L. R. 48 Mad. 267.— 


5439 ii. oe 
CoLp Storage & Export Co. 
Sourn AFRICA, LTD. v, LEVER (1924), 
45 N. L. R. 73.—S. AF, 


PART III. eee a Pacer 3— 


5484 i. Executor of deccased share- 
holder.}—Held: entitled to present 
@ winding-up petition, although his 
name had not been entered in the books 
of the co. as the holder of the shares, 
& notwithstandir that the co.’s 
Act of incorporation provided that 
certain formalities must be observed 
before the co. was obliged to recognise 
as @ shareholder a person who had 
become such by transmission by law.— 
Re GREAT WEST PERMANENT LOAN a 
& WINDING-UP AoT (Man.), {1927} 2 
W. W. R. 15.—OAN. 


* 








eer 











PART Il. er 38, 8 SUB-SECT. 3,—— 
a 
1i. General rule—W ining up detri- 


5958. Add. Annotation :—~Mentd. Re City Equit-. 


able Fire Insce. (1924), 40 T. L. R. 858, 


6056a. D 





Hunter vv. 


amages . 
company in respect of ju 
against insured company.|—-Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. 
co. went into liquidation, & the insurance co. 


5972. Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 608. 


& eosts paid by insurance 
ment obtained 


Afterwards the 


with which the co. in liquidation was insured 


Re City Life 


Re Stanton, 
L. R. 118. 
1] K. B. 464. 


198, C. A. 


paid the amount of the damages & costs to 
the liquidator :—Held: 
entitled to have the amount paid to him 
direct by the liquidator, but it orniel part 
of the assets for distribution among the 
general creditors, including appct. ——Re HAR- 
RINGTON Motor Co., Ez p. 
Ch. 105; 97 L. J. Ch. 55; 188 L. T. 186; 44 
T. L. R. 58; 72 Sol. Jo. 48 ; [1927] B. & C. BR. 


appct. was not 


CHAPLIN, [1928] 


dAynotlation :-—Apld. Hood’s Trustees v. Souther Union 
General Insce. Co. of Australasia, [1928] Ch. 793. 


6064. Add. Annotations :—Consd. Re Stanton. [1928] 


mental to all concerned. }—Winding-up 

order ist cca —Ie SHIPWAY see 
BELL KE MANUFACTURING CoO., 
a ~ 1026) : DL R. 887; 680. L. R. 


PART III. sia a SUB-SECT. 3.— 


1. 





et Exceptional circumstances.) 
creditor of a co. presented a 
pee for the = up of the co. 
y the ct. The co ad gone into 
voluntary liquidation, & the petition 
Was ono on the ground that the 
majority of the creditors desired the 
voluntary winding up to be continued, 
A statement of the co.’s affairs 
showed that its Habilities amounted 


es £335 eae while its assets were 
ated . ; that about 
2116 000, stated” to irrecoverable, 


had been saven eed to directors of the 
co.; & that the co. had received large 
advances from associated cos., part 
of which were completely secured. 
Creditors to the extant of £300,000 
including one whose claim amounted 
to about two-thirds of the co.’s whole 
indebtedness, Hen ee ae to the 
voluntary windi nS petitioner 
who was a areititar the extent tof 
- he pe taky eg the sole creditor who 
d to t co. betug wound up 
i bare eld : though as a 
encral rule the co. would have regard 
to the wishes of a majority of creditors, 
the circumstances were of such a 
specia} character that an exception to 
the ener rule should.be made, & a 
bape order pronounced.—-Bovu- 
NN, MaACNRAL & Co., LTD., 
[1926] 8. C. 637.—SCOT. 


PART Ill. SECT. 36, SUB-SEOT. 3.— 
her nig 


sm. Hzam See ttioner-— 
ae ges ers yi second 
lication. }—Application Sedge 
oe Re Great W 
man »» (1927) ) 


e WINDING-UP 
PERMANENT Loan Co 
2W. W. Rh. 433.—CAN 


PART III. saad 36, SUB-SECT. 4.~—- 


. (zg). 
m i, ——~ Sale of goods—Monthly 
deliveries —Company in’ afoul 2 ae 
a 11), 


“ Pha! pe pp tacial 


i8 0. WW. R. R139 5 v9 O. O.W.N 
Oo. L. R. 27 0.—-CAN, 
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1K. B. 464. 
Maule (1927), 44 T. L. R. 118. 
6137a. ——-  ——— I 
WORCESTER EXTENSION & CHESTER JUNCTION 


Refd. Re Stanton, Hogg v. 


— ——,|—Re Oxrorp & 


PART III. SECT. 86, SUB-SECT. 8.—B. 


ep. Officer of company—Becomes 
functus o offico on dissolution of com- 
pany. j— Lie eee Narpu v. ANDI 
ore (1927), I. L. R. 51 Mad. 681.— 


PART III. saa 36, SUB-SECT. 8.-— 


e e 


k i. Action by company-——To 
recover purchase price of shares—-What 
defences available—IIraud.}-—F ARMERS 
PAOR Co., res a TULLY Rig Cine f 

ARMERS %., LD. v. 

(Man.), (1927) 2 - > L. R. 749; : (1927) 
—CAN. 





PART Ill. saa 86, SUB-SECT. 8.— 


sb. Change - solicitor — When 
ernissible— Under order of court.J— 
Co eee First & CASUALTY 
» (1924) 3 DL. R.9; 2 W. W. R. 
tag's 34 Man. L. R. 482.—~CAN. 


PART III. SECT. 36, SUB-SECT. 9.—A. 


sc. Notice of meeting — To share- 
holders. )}——It is the duty of the trustee 
to give shareholders of an insolvent co. 
the same uot of the first meeting of 
creditors an sent to those who are 
ordinarily deemed to be creditors, but 
the trustee’s failure to do so does not 
miyalliete the meeting, unless the 
i arity has pence the aie 
hol heey -— Re APPLIA 
ropa Lrp., [1923] 8 D. L. R. 1160: 
0. L. #216: 20. B, R. 466.—OAN. 


PART III. = - peeeeo 10,— 


6110 i. PSs justified —Rzamtia- 
tion of oficer.}—. officer of a Go 


summoned for cxamination must, on 
the examination, distlose informa- 
the trade, deal- 


acq it in cial o apacity 
otherwise, subject to his Yitcht to object 
to inerimina: questions & those 
SpA day ae Une 


involving ee. Pe bie Sa € 
ACT, 1997 3D. fo ‘< bab My (yea 
Ww We ee: 80 Maa. bk bode 


Ry. Co., Porrmr’s Casm (1849), 1 De G. & 
Sm. 128 ae bag Cas, 628; 18 L. J. ch 
247 13 L. . 8. 320; 13 Sur. 691; 
E. R. 1270. 


Annotations --—Conad., Re South Hesex Estuary & Reclama- 
feta. Be fap. Pain Foire tbcope nm (1869 ee -_ W. LBs 
20 L. J. Ch. 325; Hope. vidal r Ry de 20 oe 38 
6150. Add. Annotations :—Refd. a on Equitable 
Fire Insce. (1924), 40 T. L. R. 858; Re tic, 
{1928] Ch. 861. 

6150a. ———-.]—- Re Crry EQurraBLE Fire In- 
SURANCE Co., Lrp., No. 3059a, ante. 


6150b. ~The liquidators of a co. issued a 
summons under 1908 Act, s. 215, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 

irector :—Held: the operation of sect. 215 
was not applicable to all cases in which a co. 
ae a right of action against an officer of the 

» but was limited to cases where there had 

in the nature of a breach of 
cer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 

the summary jurisdiction under sect. 215.— 
Abed Lrp., [1928] Ch. 861; 97 L. J. Ch. 

6154. Add. Annotations :-—Distd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118; Refd. Re 
Stanton, [1928] 1 K. B. 464. 

6158. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

6161. Add. Annotations :—As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) rer Re City 
pouene Fire Insce. (1924), 40 T. L. R. 





een somethin 
duty by an o 


6178. Add. Annotation :—Refd. Re rieg Equitable 
Fire Insce. (1924), 40 T. L. R. 858 

6173a. ——— Article relieving directors trom loss— 
Unless arising from wilful neglect or default.] 
——Re Crry EQUITABLE Firng INSURANCE Oo., 
Lrp., No. 3059a, ante. 


6178b,. ———.]—J?e Eric, Lrp., No. 6150b, ante. 


PART III. SECT. 36, iialana 10,— 
CG. (d) i give eecurity 


ed. Something in ands of 
conduct.}~-To make a person ASA 
under Cos. Act, 1908, 8s. 254, he must 
be shown to have beon guilty of some 
misconduct by which the co. has d 
suffered loss. There must be actual 
ne or oo 6 measurable in terms of 

UICK SALzEs, LTp., {1926} 
24.-—-N.Z. 


sige — 
MAcHINE 


N. os 
PART III. ae re a SUB-SECT, 10.— 


General rule. 
ne, Payments to Siachar e directore’ 

liability antee.}—When & 00. is cas co, tay be lia ‘be Tia 
jnaalvent t to its directors’ knowle 
the directors cease payment of al but 
Sires ST tie sot tebings i207 the 

e rest 0: ) gs.into the “~ 
bank to wipe out the co.’s "a overdraft, no not io Neg lg i ae sede tor! 


wie out. the directors’ 
leniity as eure under thetr personal 

arantee of the overdraft, such pay- 
mente do not gir to a misf 


reus . — - 


or breach of t within Cos Act 
1908, a ae car i LINNEY iH.) 00. “at. de ng acon. 
ie "UP Aot (Bas 


PART IIL. bic ate halides 10.— 
£ 


“@201 §& Position of liqutdator on 
summonsa—Seourtty Whether 
couré will order. courtty for @ sumnions for 


an order requiring the liquidator to 
for Held: 
although the ae in the exercise of its 
pepe j urtadiction, could order arate 
to be given, nevertheless the eataoe 
practice in the Engjish cts. should be 
followed, & the summons must be . (0). 
rp thing N oo ZEALAND 


[1927] N. % 1, R. "100. —N.Z. 
PART Ill. SECT. 36, SUB-SECT. 10.— 
E. (a) iti. 
6221 i. Sigil rege contributory-— 
t member of a 
past iable to ao ateibute 


standing the tact that the existing 
members at the date of the commence- 
ment of the Sala rte hold fully- 


cedure, enabling ummnery statute to ace 
Rot stead from i conten, paged e 


permissl 
& t the a Ate is not bound to hav. 6 


Vol. X.—Companios.. Cases 6187a-—8409. 


6182. Add. Annotations :—As to (1) Consd. He 
Etic, [1928] Ch. 861. As to (2) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 


6188. Add. Annotation:—Apld. Re A. Debtor, 
[1927] 1 Ch. 410. 


6212. Add. Annotation :—Refd. Re ag Equitable 
Fire Insoe. (1924), 40 T. L. R 


6222. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 05 L. J. Ch. 487. 


6229. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1K. B. 589. 


6241. err Annotation: —- Mentd Hunter 
Seer iii Gesellschaft,[1 925] 


6846. Add. Annotation :—As“to ‘ ») Refd. Swift 
v. Board of Trade, [192648 A. 2. 520. 


6368a. For salary for dismissal without 
notice.|—Where a clepk claimed to be paid 
out of the assets for services rendered, & 
@ year’s salary for dismissal without notice, 
contrary to agreement:—Held: he was 
entitled to the salary as claimed.—Re 
MADRID BANK, E2 p. WILIIAMS (1866), L. R. 
2 Eq. 216; 35 L. J. Ch. 474; 14 W. R. 706; 
sub nom. Re MADRID BANK, LtD., He p. 
HoLper, £2 p. Wiuirams, 14 L. T. 456. 


Annotations :-—Reid. Re Madrid Bank, Wilkinson’s Case 
(1867), Re General Exchange Bank, 


Preston’ Js. (sea) i 19 L. T. 
6374, Add. Annotation +_-Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1925), 
941L. J. K. B. 858. 


6400. Add. Annotations :—Mentd. Re Clemmons 
Aluminium (1924), 04 L. J. K. B. 487; 
Costello v. Brown (1924), 941. J. K. B. 220; 
Re Snowdown Oolliery Co., South-Eastern 
Coalfield Extension Co. v. Snowdown Colliery 
Co. (1925), 94 L, J. Ch. 305. | 

6406. Add. Annotation oe Re City Life 
Assce. (1925), 42 T. L. R. 4 

. Add. Annotation ss Cond: 
[1924] 2 Ch. 260. 

recourse to that procedure but may 

proceed by way of action.—MaSECAR 


vy. McKgnzrm & Son, [1924] 2 D. L. R. 
1242; 2 W. W. R. 621.—CAN 


PART III. cael ar eee 10.— 





Re Pitchford, 


costs : -— 


}—-There is nothing in 

Wisding-u ve act: to ustity thes estion 

ene on ag 4 the list of contributories 

noe be had only to those share- 

dens hae liability is subject to 

call.—He Na qoney RB idear yer LYrp. 
eas 55 0. L. R. 199.—CAN, 

— aoe oe ider.] —~ 

Re "CANADIAN Corpaecn & MANU: 

FACTURING Co. (1928), "54 0. L. R. 

486.—CAN. 


6296 ii. ———— A member of a 


sino wo 
co. in liquidation is liable in-respect of 
unpaid calls, even though, as against 


GUN 
Lrp. (IN LIQUIDATION), 


winding up, notwith- 


eae ae 


the co., the realisation of such calls 
may have become barred by limita- 
tion. — Re jee DuN-MUSsOORIE 


ELECTRIC she Eps 


6298 1. ——— Power of liquidator to 
immediate call—for whole of 
unpaid balance on shares. ar e IRMA 


tll 
whi 


tatutery pro. 


procee on, . con co ne Re_ LOvE 
; KNUDSON, (1028) 1D. L. R. 27; 
ve & noe Obligatory Fae eel g—OAN, 
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Cases 6427—€565. 


6427. Add. Annotation :—Refd. Re City 
Assce. (1925), 42 T. L. R. 45. 


6436a. .|—In a common law action by a co. 

. in liquidation against a shareholder for a 
call made before the liquidation, deft. has 
no right of set-off in respect of sums alleged 
to be due to him from the co.—ALLIANCE 
Fitm CoRPN., Lip. v. KNOLES (1927), 43 
T. L. R. 678. 

6442. Add. Annotation :—Mentd. Re Pink, Elvin 
v. Nightingale (1926), 70 Sol. Jo. 1090. 
6442a. .—Applt., the managing director of 
aco. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
_ 1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovered judgment against the co. :—Held: 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off; the 
payment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the liquidator, & his only right was to 
prove in the winding up with the other 
creditors.—Re A DEBTOR (82 of 1926), [1927] 
1 Ch. 410; 186 L. T. 8493; sub nom. Re 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 
Ex p. OFFICIAL RECEIVER, 96 L. J. Ch. 75; 
[1926] B. & C. R. 165, D. C. 

6444. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 


6445. Add. Annotation :-—Apld. Re A Debtor, 
[1927] 1 Ch. 410. 


Life 








PART III. Es tail 11.— 
» (a). 


6428 i. -}—Shareholders are not 
entitled to set off against their liability 
for immediate payment of the amounts 
unpaid on their shares any dividends 
owing to them.—Re IRMA CO-OPERA- 
TIVE Co., LTD., Re LOVE & KNunpson, 


State wheat 





scheme.}—The Minister 
charged with the administration of 
Wheat Marketing Acts sold a quantity 
of wheat to a co. whicb before perment 
went into liquidation :—He 

debt being a Crown debt, the Minister 
was entitled to paebaasche of payment in 
the administration of th 


ENGLISH AND Empire Digest SUPPLEMENT. 


6446. Add. Annotations :—As to (2) Refd. Re City 
Life Assce., [1926] Ch. 191. ape: b Mentd. 
Martin v. Stout, [1925] A. CO. 859; oe 
Sige! C. v. Leigh R. D. C. (1925), 238 L. G. R. 


6447. Add. Annotations: —As to (2) Apld. Re 
City Life Assce., [1926] Ch. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 


6455a. Joint partnership debt -—— Creditor 
member of firm.}]—In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member :— 
Held: the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner.— 
Re PENNINGTON & OWEN, LTD., [1925] Ch. 
825; 95 L. J. Ch. 93; 134 L. T. 66; 41 
T. L. R. 657; 69 Sol. Jo. 759; [1926] B. & 
OC. R. 39, C. A. 


6456. Add. Annotations :—Refd. Re Clemmons 
' Aluminium (1924), 94 L. J. K. B. 487. 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 


6460. Add. Citations :—130 L. T. 1; [1923] 
B. & C. R. 114; affg. S. C. sub nom. 
Re WEBB (H. J.) & Co. (SMITHFIELD, 
LONDON), Lrp., [1922] 2 Ch. 369. 


Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550. Mentd. Gilbert 
v. Gilbert & Bougher (1927), 96 L. J. P. 137. 


6462. Add. Annotation :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550. 


6465a. ——— Rates paid by director—Preferential 
rights of director.)—Re LAmMpLuGH IRON ORE 
Co., No. 3105a, ante. 

6467. Add. Annotations :—Refd. Re Clemmons 
Aluminium (1924), 04 L. J. K. B. 487- 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 

6565. Add. Annotations :—Refd. Biddulph & Dis- 
trict, Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts 
& Somerset Farmers, [1928] Ch. 809. 





PART III. SECT. 86, SUB-SECT. 11.— 
D. (c) 


sk. Municipal tares & taxes due to 
Public Utilities Commission—Fayabvle 
before Crown claims.)—Re INTER- 
NATIONAL MueTAL WORKS, LITD., Hz R: 


dad: the 


oe assete of the 


[1925}1 D. L. R. 27; [1924]3 W. W. R. 
$50.—CAN. 
o. Add * revsd. 16 8. C. R. 456."" 
PART III. SECT. 36 SUB-SECT. 11.— 
D. (a). 


h i. —— Rent.}—A landlord of ® 
co. in liquidation has a preferential 
claim to payment up to threc months’ 
rent, where there are goods on the 
aa to that value at the date of 
iquidation.—Re Sunives & MCKENZIE 
Pry., Lrp., [1926] V. L. R. 663; 48 
ra T. 99; (1926) Argus L. NR. 442.— 


hii. S. P. Re Canventner Hawes & 
Co., LUTp. (1926), 26 8S. R. N. 8. W. 
420; 43 N. 8. W. W.N. 116.—AUS. 
PART III. SECT. 36, SUB-SECT. 11.— 


sh. Price of ° wheat supplia’t under 


co. the winding up of a co. the 
Crown is not bound by the provisious 
of Cos, Act, 1893, its amend- 
ments.—Re OCKERBY & Co., LTpD. 
(1922), 25 W. A. L R. 25.—AUS. 


sj. Debt due to public Board.|}—Meat 
Industry Act, 1915, No. 69 (N. S. W.), 
established a Board to administer the 
Act. The Governor had power to 
veto certain of its actions. The Board 
had wide powers, which it exercised 
at its discretion; any power of inter- 
ference which a ter of the Crown 
possessed was not such as to make the 
acts of ad tration hisacts. Moncy 
received by the Board was not pat 
into the general funds of the State 
but to its own fund :—Held: a debt 
duc to the Board was not a debt due 
to the Crown.— METROPOLITAN MratT 
INDUSTRY Boarp v. SHEEDY, [1927] 
A. © 890; 137 L. T. 782; 43 T. L. Rh. 
70I, P C.—AUS, 
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R., (1925) 1 D. L. R. 309; 5 C. B. 
3 AN. 


D. (d). ‘ 


sl. Hffect of Bankruptcy Act, 2. 
48 (4).}—-The above sect. does not 
restrict the amount of the debt for 
which an officer, director or shareholder 
of a co., which has made an authorised 
assignment, may in ‘the first instance 
prove, & postpone the right to prove 
for the b. ce until all other creditors 
have been paid in full, but while allow- 
ing himn to provo for the full amount of 
his claim, it mercly restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satisfied.—Re CALGARY FURNITURE 
Srore, Ltp. & HiaGs, yf O24] 2D.L.R. 
308; [1924] 1 W » R. 11873 4 
O. B. R. 638.—C 


6567. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 


6591. Add. Annotation :—Refd. Re Keystone 
ae Mills Trade Mk. (1928), 97 L. J. Ch. 


6663. Add. Annofation :—Refd. Re South Rhondda 
yeaa Co. (1898), Ltd. (1928), 72 Sol. Jo. 


6740, Add. Annotation :—Refd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 858. 


6741. Add. Annotation :—Consd. Re A Debtor, 
[1927] 1 Ch. 410. 


6745. Add Annotation :—Refd. Re Cohen, Fe p. 
Trustee, [1924] 2 Ch. 515. 


6746a. Payment to principal creditor—To relieve 
surety.]|—Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 
1914 (c. 59), s. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son wore 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
s- 210, & a preliminary objection being 


PART III. SECT. 36, 
E. (a) 


sp. Not bondholders under un- 


UB-SECT. 11.— 


PART II. faa oe 13.— 
- (c). 


Vol. X.—Companies. Cases 6587—.6857a. 


raised that in any event no order for 
repayment could be made:—Held: the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, the summons 
must be dismissed.—Re STANLEY (G.) & Co., 
[1925}) Ch. 148; 94 L. J. Ch. 187; 133 
L. T. 37; 69 Sol. Jo. 36; [1925] B. & C. BR. 1. 
6750. Add. Annotation :—Mentd. Guatemala (Re- 
oe de) v. Nunez (1926), 95 L. J. K. B. 
55. 


6751. Add. Annotations :—Mentd. King v. Sunday 
Picterial Newspapers (1920), (1924), 41 
T. L. R. 229; Knight v. Ponsonby, [1925] 
1K. B. 545. : 

6775. Add. Annotations :—Refd. Cornish Mutual 
Assce. v. J. R. Comrs., [1926" A. C. 281; 
Greenberg v. Cooperstein, .[1v.4] Ch. 657; 
Thomas v. Evans, Jones’ v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
L. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 8312; Re United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 

6811. Add. Annotation: — Mentd. Hunter v. 
Stadtische Hochseefischerei Gesellschaft, 
{1925} 2 K. B. 493. 

6823a. Motion to validate debenture.| — itc 
Park Warb & Co., Lrn., No. 5186a, ante. 

6857. Add. Annotation :—Refd. He Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

6857a. .|—A voluntary liquidator of a co. is 
not a trustee within Trustee Act, 1925 


Ina & REpair Co., Lrp., [1926] 8 
D.L. R. 274; 590. L. R. 89.—CAN, 








st. Writ filed after winding-up order.) 


registered trust mortgage.}—HRe BRAVER 
oe Co. (Ont.), [1926] 1 D. L. R. 71. 


sq. Bondholders — Notwithstanding 
abandonment of lien against purchaser 
of assets.|—Re Sv. JouN River Loe 
SU CAN (N. B.), [1927] 3 D. L. hl. 


—er 
° e 


PART III. ee vb SUB-SECT. 11.— 


6490 i. Whether proof for total sum 
due al time of claim—Where securitics 
realised before claim.}—Where a secured 
creditor realises on his securities him- 
gelf without sending in a claim to the 
liquidator or valuing his securitics, he 
is debarred from ranking on the estate 
for any deficiency, & must be regarded 
as standing outside the liquidation 
proceedings.—-MCFARLAND v. LONDON 
& LANCASHIRE GUARANTEE & ACCIDENT 
Ganon {1927} 3 D. L. R. 67.— 


PART III, aside ai SUB-SECT. 12.— 


- (C6). 
m i .—Re SmuEtTons, rp. (IN 


Liguipatt0n), [1928] N. Z. L. R. 190. 





PART III, SECT. “ SUB-SECT. 13.— 


p i. Sale by merangers in 
possession. }—A co. being in liquidation, 
the mtgees. went into possession prior 
to the issue of the winding-up order. 
The liquidator sourht to restrain the 
mtgees. from selling without tho 
sanction of the ct., on the ground that 
such sale would be a ‘“ proceeding 
against the co.” :—Held : tho mtgees. 
were proceeding rightfully.— Re BRiTIsH 
CoLumBIA Tik & TIMBER Co. (1908), 
14 B. 0. R. 81; 9 W. L. R. 495.—OAN, 








PART III. saad art SUB-SECT. 13.— 
- (a). 
n. Add “ revad. 23 A. R. 426.” 


-~—-Hcld : not to constitute a lien, even 
for costs, against the property of a 
co. in liquidation.—Re LritcH COL- 
LIERLES, LTD, (Alta.), [1926] 1 D. L. TR. 
1183; [1926] 1 W. W. R. 528.— CAN, 


PART IIl. SECT. 86, SUB-SECT. 15.—B. 


sf. General rule.}—In order to 
establish a fraudulent preference it 
must be clear that the substantial & 
dominant view of debtor was to give 
a preference, & it is not sufficient. that 
the creditor was in fact prefcrred.— 
Re New ZEALAND ELECTRICAL AP- 
PLIANCK & ENGINERRING Co., Lrb., 
[1927] N. Z. L. R. 16.—N.Z. 


sk. Deposit of lcase—To_ prevent 
creditor cashing post-dated cheque.}— 
Within the period of three months 
prior to the bkpcy. of a co. a lease was 
deposited with a creditor of the co. by 
way of security & to prevent the 
creditor frotn cashing a post-dated 
cheque which he held from the co :— 
Held: as the purpose of the payment 
was to benefit debtor & to save him 
from creditors’ pressure, there was no 
fraudulent prefercnce.——Re DROGHEDA 
& DistTricrT CO-OPERATIVE SOcIKTY, 
Lrp. (1924), 58 I. L. T. 42.—IR. 


PART III. SECT. 36, SUB-SECT. 17. 


sl. Order of province.}--To enforce 
an order of the ct. of another province 
made under Winding-up Act the regis- 
trar should, on production thereof, 
enter it without rection as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ct.—Re Homk BANK 
OF CANADA & WINDING-UP ACT, 
el 1D.L. R. 784; 34 B.C. R. 
21.—CAN. 


PART IIL. SECT. 36, SUB-SECT. 18.- -0, 
t. Add “ revsd. 14 S. O. R. 624.” 


PART II. Sacer SUB-SECT. 18.— 


e a} 


ei. S. P. Re DOMINION SHIPBUILD- 
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PART III. SECT. 36, SUB-SECT. 20. 


m i, On powers of liquidator— 
Power to complete formal act after 
dissolution of company.)-—KkI8i- 
NASWAMI NAIDU v. ANDI CHETTI (1927), 
i. Ih. R. bl Mad. 681.—-IND. 


q i. Grounds for granting or 
refusing. ]-—Re ALBERNI PACTFIO 
LUMBER Co., THOMAS v. LAWSON (B. C.), 
[1927] 3 D.. L. R. 1126: [1927] 2 
W. Ww. R. 662.—CAN. 








PART IIT. SECT. 37, SUB-SECT. 3.—B. 


d i. Sufficiency of resolution. }— 
An extraordinary resolution for the 
Winding up of aco., that it cannot ‘* by 
reason of the passing & enforcemcnt 
of Prohibition Act continue its busi- 
ness’””’ is not the equivalent of the 
extraordinary resolution, autborised 
by Cos. Act, R. S. B. C., 1911 (c._ 39), 
s. 226 (3), as it stood prior to Nov. 
1917, to the effect that the co. cannot 
by reason of its Liabilitics continue its 
business.—Duncan & GRaY, LTD. v. 
SILVER SprRiNU BREWERY, [1925] 4, 
cau ht. 724; (1925] 8 W. W. KR. 675.— 


d ii. —— Resolution providing for 
liquidator to act under supervision of 
dircctors.}—~—Held: highly objection- 
able.—PARASHURAM DATTARAM SHAM- 
DASANI v. TATA INDUSTRIAL BANE, 
as (1928), 65 L. R. Ind. App. 274.— 





PART III. SECT. 37, SUB-SECT, 4.—B. 


. Payment to person purporting to 
be Uiquidator.}—Where, after payment 
made to one purporting to be a Hquida- 
tor, deft. discovered that the nye 
was not legally a liquidator :—Held: 
the doctrine of estoppel was not applic- 
able—Duncan & GRay, TD. v. 
Sinver SPRING BRewrnry, [1925] 4 
San: R. 724 ‘ [1925] 3 Ww. W. R. 675.— 


(c. 19), 5. 68 (17), & is not’ entitled to the 
indemnity given to trustees by sect. 30 (1).— 
He WINDSOR STEAM OOAL Co. (1901), Lrp., 
[1928] Ch. 609 ; 97 L. J. Ch. 288 ; 72 Sol. Jo. 
3865; [1928] B. & C. R. 36. 

6862. Add. Annotation :—Moentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 858. 
6874. Add. Annotations :—Consd. Chibbett v. 
Robinson (1924), 182 L. T. 26; Mudd vw. 
Collins (1925), 183 L. T. 186. Distd. Reed v. 
Seymour (1927), 11 Tax Cas. 625. Refd. 
Seymour v. Reed, [1927] A. C. 554; Benyon 

v. Thorpe (1928), 97 L. J. K. B. 70F. 


6904a. By receiver—Liability of re- 
ceiver.)—THomas v. Topp, No. 4979a, ante. 


6986. Add. Citations :—180 L. T. 13; [1923] 
B. & OC. R. 114; affg. S. C. sub nom. Re 
WesBE (H. J.) & Oo. (SmuTuHrieitp, LONDON) 
Lrv., [1922] 2 Ch. $69. 

Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550. Mentd. Gilbert 
v. Gilbert & Bougher (1927), 96 L. J. P. 137. 
69386a. Deduction of income tax from payment 
of interest by company on mortgage.|— A 
co. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. & the commencement of the wind- 
ing up the co. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. he co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. :—Held: inasmuch 
as such deductions could not be said to 
answer the description of a tax ‘* assessed ’’ 
on the co. within 1908 Act, s. 209 (1), the 
Orown could not be treated as having any 
preferential rights over other creditors in 
poepece of a & aeadernising nothing in fee 
anguage of the sub-sect. giving any priori 
. to the debt.—Re Lana PROPELLER, pat 
[1927] 1 Ch. 120; 95 L. J. Ch. 516; 186 L T. 
48; 42 T. L. R. 702; 70 Sol. Jo. 836; 11 
Tax Cas. 46; [1926] B. & C. R. 127, 0. A. 
6986b. ——— Rates—Payment by director—Pre- 
ferential rights of director.] — Re LAMPLUGH 
Iron ORE Co., No. 3105a, ante. 

6937. Add. Annotations :—Mentd. King v. Sunday 
Pictorial Newspapers (1920), (1924), 41 
T. L. R. 229; Knight v. Ponsonby, [1925] 
1 K. B. 5465. 


6958. Add. Annotations :—As to (1) Refd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52. <As to 
(2) Refd. Naval Colliery Co. v. I. R. Comrs. 
(1928), 1388 L. T. 598. 


6965. Add. Annotations :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. Mentd. 1. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52; Re Railways 
Act, 1921, Re Standard Charges Schedule 
(1925), 94 L. J. K. B. 864. 


6977. Add. Annotations :—As to (1) Distd. Re 











PART II, SECT. 37, SUB-SECT. 0.—A. 


ENGLISH AND Emprre Dicsst SupPpLEMENT. 


Madame Tussaud, [1927] 1 Ch. 657. Refd.1. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52; Re 
Railways Act, 1921, Re Standard Oharges 
Schedule (1925), 94 L. J. K. B, 364. 


6980. Add. Annotation :—Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 62. ' 

6984. Add. Annotation :—As to @) Expld. Collaroy 
Oo. v. Giffard, [1928] Ch. 144. 

6986. Add. Annotation :—As to (1) Consd. Collaroy 

~ Co. v. Giffard, [1928] Ch. 144. 

6988. Add. Annotation :—Refd. Coulson v. Austin 
Motor Co. (1927), 43 T. L. R. 493. , 

6989. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

6988a. ——.]—A co. issued preference 
shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts. of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 

16 cO. was wound up voluntarily & the 

liquidator having paid all dividends & debts, 
& returned the whole of the paeuP capital 
to the shareholders, there remained surplus 
assets :—Held: (1) as long as the co. was 
@® going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares; 
(2) according to the constitution of the co. 
the prima facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the lus 

assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro-rata in proportion to the amount paid up 
on their shares.—Re MADAME TussAUD & 
Sons, Lirp., [1927] 1 Ch. 657; 96 L. J. Ch. 
828; 137 L.T. 516; 43 T. L. R. 289; [1927] 
B. & C. R. 112. 

6989b. -|—By the memorandum & arts. 
of assocn. of a co. it was provided that the 
preference shares should “ confer the right 
to a fixed cumulative dividend ”’ at a certain 
rate, ‘‘ & shall rank, both as regards dividends 
& capital, in priority to the ordinary shares.” 
By the arts. it was provided in the same terms 
as to the dividends, & that the preference 
shares should ‘‘ confer the right in a winding 
up to ee of capital in priority to the 
ordinary shares ”’ :—Held: the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., & they were 
entitled to no further rights; nothing being 
said in the contract as ne assets, in 
the event of a winding up they were not 





& ip vag evr ei of security belong- 


PART II. F : , 8. 
Seen ee cee eee sn. Restraint of distriution—At inp, debenture-holders.}—The costs of 

@936 i. Prefcrential debte—Crown nce of Until covenant a liquidator properly ino him 
debte.}—A co., which had given a wild completely sperformed—Notwith- in germs 3 any property comprised 
mige. to tho wh under anding of e with con- in «@ security belqneing to debenture- 
P Industry Act, 1913, which of lessor.}—Re Victoria Struztr holders are payable out of the amount 
mtge. was transferred to tho PERTIES, LTD. (x VoLuntary 80 realised upon such securities, but 
Advances Account, went into voluntary LIQUIDATION), [1927] .2.L. BR. 95.— the remaining coats of the liquidator 
Hquidation :—Held: the Crown debt N % must be borne by the free agseta, if 
priority.—Tasman Frorr Paokina any, of the co.~-Re Wit ©. Ray- 
Assoon., Lip. v. R., [1927] N.-%. L. R, PART IIL, SECT. 37,SUB-SECT.9:—B, MOND, Ltp. ve TEOEIDANTON), [1928) 
618.—N.Z. 68 7 Liquidator’s remuneration N, Ze i. R. 1 5.— yy # i 
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entitled to share in cay surplus aassets.— 


CoLLAROy Co., Lrn. IFFARD, [1928] Ch. 
144; 97 L. J. Oh. 69; "188 L. T. 321 ; ; [1927] 
B. & O. R. 217. 


7001. Add. Annotations :—Distd. Re Stanton, Hogg 
v. Maule (1027), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 


7014a. Lepage of winding-up 
tion.)—The validity of a win up cannot 

be questioned on a motion = the winding 

up, but must be challenged in independent 
roceedings.—Re Empire Burupars, Ltp., 
emai ae. Trost & FINANCE 

Co., Lp. (1919) J. Oh. 459; 121 

L. T. 288; 63 Sol. Fo. 608" 


7084, For the par ph. in the original volume 
substitute tie Sllowing paragraph :— 

—— Judgment after winding up—Right of com- 
pany to recover money from third party based 
on company’s liability to judgment creditor— 
No ground for not staying execution.}|—-The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.’s name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, & for having thereby rendered 
the co. liable on the bills. The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. Onan 
application by the co. to stay the garnishee 
proceedings :—Held; where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co.’s liability to the judgment 

- creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule.—ANGLO-BALTIC a MEDITER- 
RANEAN BANK v. BaRBER & Co., [1924] 2 


order In ques- 


Vol. X.—Companies. Cases 6989b—-7177a. 


K. B. 410; 93 L. J. K. B. ser 182 L. T. 1; 
[1924] B. & C. R. 224, ©. 
7043a. ——-  ———- Preferential debts exceeding 
assets.|—Re SoutH RHONDDA COLLIERY Co. 
(1898), Lrp., [1928] W. N. 126. 
044a. —— pe ae) NATIONAL STORES, “Lrp. 
(1898), 42 Sol. Jo. 740. 


7051. Add. Annotation :—Mentd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 

7074. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Re Wilts 
& Somerset Farmers, [1928] Ch. 809. 

7076. Add. Annotation :—Refd. Wall v. Exchange 
Investment Oorpn., [1926] Ch. 143. 


7083. Add. Annotation: — Comsd. Agricultural 
Wholesale Soc. v. Biddul ph & Vistrict Agri- 
cultural Soc., (1925) Ch. 


7102. Add. Citation :—180 L. T. 256. 


7124. Add. Annotation :—Mentd. Eastwood & 
Holt v. Studer (1926), 3) Com. Cas. 251. 


7146. Add. Annotation :—Mentd. Public Trustee 
vy. Elder, [1926] Ch. 776. 


7161. Add. Annotation :—Refd. Soc. Anon. 
Pecheries Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 750. 


7168. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. C. 252. 


7169. Add. Annotation :—Refd. Morris v. Harris, 
(1927] A. ©. 252. 


7174a. ——— Mode of application for order.|— 
(1) Where a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed. assets 
pass to the Crown as bona vacanita. 
(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets—Re Home & COLONIAL 
INSURANCE Co., Lrp. (1928), 44 T. L. R. 718. 


7177a. Effect of..—An order of the ct., 
declaring the dissolution of a co. to have 
been void, does not affect the validity of 





of the ct., it was discovered that the 


PART III, SECT. a7, SUB-SECT. 11.— 
eh Power ot P scene to order stay — 


nder India nies Act, Pe 
8 215. tate Money OGASHRAM PHAR- 
MAOY, abn ATION), Re 
MOHAN ie ATA (1927), I. L. R. 


50 All, 482.— IN 
PART IIL se0T, #7 islets 13.— 


st. Whether member of old company. 
—~In 1917 a deed to carry into eff 
&® scheme of liquidation was dra 
Us but it Pid-og never in fact 
r execu 
actually carri 


surren oe 
others 192 

of these gharehol ers pad a meeting 
two of their number as 


r shares, accepting 
Shares in the other cos. in exchange, 
had ceased to be aither pad tye 
or contributories & had no to 

any art in the hp 


eon pee ae ment of 
Das (1 Cioeths » he 40 ail All. 769.—— 


NDS 


PART III, set td 13.— 
o. Add * revad, 1 0. L. R. 480.” 
PART III. SECT. a, SUB-SEOCT. 14.~— 


soaps to — 
_— *T or 


as 
tion was received from the Inland 
Revenue ge @ sum was repayable to 


the oo. respect of excess profits 
duty, & ope on tag presented to 
the ct. co. & the liquidator 


id Fi ‘onion a declaring ‘the dissolution 
the co. to have been void, for the 
iL of the exercise by the liquidator 
of authority to receive the pa ent 
— t pt therefor :-— 
incompetent under 1908 ‘act, 
of 7323, to declare the disso one of 4 
eo. vold for a limited pu only. 
The petition was amende oy the 
deletion of all reference to the purpor: 
th ted it as amended 
Co., Lrp., [1924] 


az, -——- Anplication chart fe gga 
after a co. was aiocher by order 


lguidator had not dealt with a feu 
d by the co. The superior & the 
liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
void, & to authorise the liquidator to 
grant, a disposition of the feu ad 
uam remanentiam favour of 
fo superior. . refused the 
order craved. —MACDONALD’s (LORD) 
alte [1924] S. = pepan —S00T. 


as dis- 
scivad “for the pe Le of reconstruc- 
tion after the dator had entered 
into an naroetient for the transfer of 
the adatae including oo precio? 
property, to & new co. 

entered into on of the heritablo 
property, but did not obtain a con- 
veyance, & itself subsequently went 
into Bauldenon. 
after the dissolu 





ol co. to have been void, & to empower 
the liquidator of that oo. to grant such 
titles as might be re ag bread to vest the 
ee property the new GO. 

e ct. 


ORTH SHIPBREAKING Co. PETI- 
TIONERS, [1924] 3. C. 489-90. LTrbOr. 


he ore boll 


Cases 717'7a—7479. 


proceedings taken during the interval between 
the dissolution & its avoidance.—MorRRIs v. 
Harris, [1927] A. C. 252; 96 L. J. Ch. 258 ; 
136 L. T. 587; [1927] B. & C. R. 65, H. L. 


71269. Add. Annotation :—Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


7371a. Scheme involving reduction of capital 
—Modification of rights of different classes of 
shareholders.|—Re OpuwamMs Press, Lt., 
[1925] W. N. 10. 


7882a. ——— Scheme involving reduction, reorgani- 
sation & increase of capital.) — He WALTERS 
(STEPHEN) & Sons, Lrp., No. 839a, ante. 


7407a. ———- Omission to advertise—Sufficient 
majority present.|—-Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices :—Held: the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened.—Re ANGLO- 
SPANISH TARTAR REFINERIES, Lrp. (1924), 
68 Sol. Jo. 738. 


7409a. ———.]—-(1) Proxy papers to be used at 





ENGLISH AND Empire Dicrest SUPPLEMENT. 


meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy ‘' to vote for me 
& in my name [ ] the said scheme either 
with or without modification as my proxy 
may approve,’”’ & contains opposite the blank 
& marginal note as follows: “ If for, insert 
‘for,’ if against, insert ‘ against,’ & strike 
out the words after ‘scheme’ & initial altera- 
tions.’”? Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, & not in their 
own names, but in the names of cos. con- 
trolled by them.—Re Macan1 Sopa Oo., Lrv. 
(1925), 94 L. J. Ch. 217; 41 T. L. R. 297; 
69 Sol. Jo. 365; [1925] B & O. R. 70. 


7452a. Notice of motion to be given to Treasury 


Solicitor—- Where undistributed assets.]|—He 
Home & COLONIAL INSURANCE Co., Lrrp., 
No. 7174a, ante. 


Part 1V.—Banking Companies. 


7462a,. —— Defences available—Liability for 
calls.|—Assumpsit on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 





on the deed; (2) the plea was good.— 
MILVAIN v. MATHER (1850), 5 Exch. 55; 1 
IL. M. & P. 220; 19 L. J. Ex. 227; 14 
L. T.0.8. 446; 155 H.R. 24. 


which pltf. was a party, a set-off for calls 
due on shares held by pitt. 
** not indebted ” :—Held: (1) the replication 
was bad, the set-off being founded entirely 


PART III. SECT. 37, SUB-SECT. 15.— 
A. (b) ili. 


e i. -}+~—Held; in the absence 
of proof that creditors’ rights or those 
of the contributorics would be preju- 
diced by the voluntary winding up, 
applications for compulsory winding up 
must be dismissed.—SANSAR CHAND v. 
reer ae (1925), I. L. R. 6 Lah. 


PART III. SECT, 87, SUB-SECT. 15.— 
e (GC). 


sd. Handing over of books by 
voluntury to compulsory liguidutor— 
Lien of voluntary liquidator over books.) 
——Ke STOCKBRIDGE & Co., LTp., [1923] 
N, Zz. lL. R. 221.—N.Z. 


PART III. SECT. 39, SUB-SECT. 1.—B. 

f i. Preferential treatment of 
creditor.J—Where a co. proposed a 
scheme of arrangement, under which 
a bank appeared to be secured to the 
extent of 20s. in the pound :—Held: 
the scheme was not one which, in view 
of the Spnsrent preferential treatment 
accorded to the bank, the ct. should 
sanction.—LAINIZRE DE RovuBArx v. 
GLEN GLOVE & Hosinry Co., Lin., 
{1926) S. C. 91.—SCOT. 


PART II}. SECT. 39, SUB-SECT. 1.—D. 


7887 ii. -J——The ct. refused to 
approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an incorprated co., & accepted by a 
majority of its creditors, whereby the 

Boal oe debto & th 
e y debtor, © unsecured 
creditors paid in full by the allotment 











& issue to them of fully paid-up pre- 
ference shares in the debtor co. or in 
a& new co. to be incorporated. The 
scheme was not one which should be 
forced upon an unwilling creditor.— 
Re LINDNERS, LTD. (1921), 64 D. L. R. 
117 510.L. 8.116; 2C. B. R. 49.— 


PART Ill. SECT. 39, SUB-SECT. 1.— 


7399 ii. ——.)—Where & 
bank, being a secured creditor, im- 
propery voted with the unsccured 
creditors :-—Held: in the absence of 
the bank ar a voting creditor, the 
necessary three-fourths in vaJue would 
vot have been obtained, & the pro- 
cedure had not complied with 1908 
Act, 8. 120 (2).—LAINIERE DE ROUBAIX 
v. GLEN Glove & HosiERyY Co., LTD., 
[1926] S. C. 91.—SCOT, 








sf. Time for lodging. reditors’ 
proxies need not be lodged at any par- 
ticular date. 

Where proxies lodged by creditors 
within forty-eight hours of a meeting 
to approve a scheme of arrangement 
had been disallowed :—Held: the 
rejection of the proxies was wrong.— 
LAINIERE DE RouBalx v. GLEN GLOVE 
S32 eee Co., LTp., [1926] 8. C. 91. 


PART III. SECT. 40, SUB-SECT. 2.-——A. 


; ered Yo Sea era ptt 
or t purpose of money-lending, 
which, having discontinued business, 
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Annotation :—-Gencrally, Retd. Smith v. Trowsdale (1854), 


7479. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B 447. 


had been struck off the registcr, 
applied for an order to have its name 
restored thereto, the main ground of 
its application being that it desircd 
to recover from a bkpt. estate a 
dividend which had become payable 
since the date of striking off :-—~Held: 
the application should be granted.— 
CHARLES DALE, Lrp., [1927] S. C. 
130.—SCOT. 

oi. Dissolution of company on 
non-compliance with statutory  for- 
malities, }+—A co. which failed to comply 
with Cos. (Reconstitution of Records) 
Act (N.I.), 1923, & was thereupon 
dissolved, nay be “ replaced on” & 
‘* restored to ’’ the register in accord- 
ance with sect. 5 (4).—HRHe CLONARD 
ripe ESTATE Co., LTp., {1926] N. 


sl. Effect of.}+—Where a co. has 
defaulied in complying with Cos. Act, 
ss. 80-85, & its letters patont have 
been revokod & cancelled, & the default 
can be waived by showing that it was 
due to advertenco, accident or 
neglect, the revocation is not complete 
but conditional, &, on the revival of 
the charter, the co.’s existence must 
be considcred to have been at no time 
interrupted. —- BANQUE CANADIENNE 
NATIONALE v. SAWCHUK, |1926) 3 
D.L. R. 964; (1926]2 W. W. R. 771; 
36 Man. L. RR. 1.--CAN. 





PART IV. SECT. 4. 
sn. Position of depositors.|—If a 
co. is deprived of the power to receive 
money on deposit. then in a subsequont 
bkpey. liquidation of the co. the 
depositors claiming for moneys on 


Vol. X.—Companies. Cases '482—'7627a. 


Part V.—Insurance Companies. 


7482. Add. Annotation :—Refd. Jacobs v. Batavia 
= ener Plantations Trust, [1924] 2 Ch. 
7482a. Power of company to vary rate of interest 
on loans to policy-holders.j—In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent. interest on 
sums advanced on security of their policies, 
pltf. based bis case on an alleged collateral 
contract or on established practice :—Held: 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixcd rate for all time.— THISELTON 
v. COMMERCIAL UNION ASSURANCE Co., [1926] 
Ch. 888; 95 L. J. Ch. 447; 136 L. T. 114; 
70 Sol. Jo. 892. 
7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies—Employers’ lia- 
bility insurance company—Carrying on busi- 
ness outside United Kingdom—What Is.|— 
The above Act applies to employers’ liability 
insurance busincss carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (4) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
olicies constituting the carrying on or 
ransacting business.—he UNITED GENERAL 
COMMERCIAL INSURANCE CoRPN., [1927] 2 Ch. 
51; 96 L. J. Ch. 231; 136 L. T. 6533; 71 
Sol. Jo. 141, C. A. 


Annotation :—Refd. First Russian Insce. v. London & Jan- 
cashire Insce., [1928] Ch. 922. 


7490a. Reinsurance of fire risks.]— The 
business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance bvusiness in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act.—FoRSIKRINGSAKT. NATIONAL 
(oF COPENHAGEN) v. A.-G., [1925] A. C. 639 ; 
94 L. J. K. B..712; 1838 L. T. 151; 41 
T. L. R. 4733; 69 Sol. Jo. 543; 30 Com. 
Cas. 262, H. L.; affg. S. C. sub nom. A.-G. 
v. FORSIKRINGSAET. NATIONAL (OF COPEN- 
HAGEN) (1924), 038 L. J. K. B. 679, C. A. 


Annotations :-—Refd. Firat Russian Insce. vt. London & 





deposit prior to its losing such powers 


third party.J—Held : 


Lancashiro Insce., [1928] Ch. 922; Re National Benefit 
Assce., xz p. English Insce., {1928} Ch. 74. 
7542a, -|—Re BRITANNIC 
ASSURANCE Co., Lrp. & ASSURANCE COM- 
PANIES Act, 1909 (1927), 71 Sol. Jo. 729. 
7549. Add. Annotations :—As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Generally, Mentd. Brighton College v. 
Marriott, [1925] 1 K. B. 312. 


7593. Add. Annotation :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 


7609. Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph’& District Agri- 
cultural Soc., [1925] Ch. 769. 


7612a. - -|—Held: the liquidator had rightly 
rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid.—Re NatTionaL 
BENEFIT ASSURANCE Co., Ex yp. ENGLISU 
INSURANCE (o., [1928] Ch. 74; 97 L. J. Ch. 28; 
188 L. T. 122; 44 T. L. R. 14; 71 Sol. Jo. 
880, C. A. 


7612b. ——— Effect of compromise under 1908 Act, 
s. 214, accepted & acted on by parties.]— 
Re Norske Liuoyp INSURANCE Co., Lp., 
[1928] W. N. 99. 

7623. Add. Annotation :—As to (1) Refd. Re City 
Life Assce. (1925), 42 T. L. R. 45. 


7625. Add. Annolations :—-Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1925), 42 T. L. R. 45. 

7626. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. RR. 45. 


7627. Add. Annotations :—Overd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

76274. .]—A policy-holder in a life assurance 
co. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt :—Held: Bkpcy. 
Act, 1914 (c. 59}, 3. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder , 








not within the with in 1914, when deposits were made 


will be paid in full, before depositors co.’s arts. of assocn.—Hinpustan in KEngland:—Held: the co. was 
claiming for deposits made after it lost ASSURANCE & MuTUAL BENEFIT bound to make such deposits in the 
such powers. Withdrawals made by Socirmry, LTp,, LAHORE v. KHALSA Irish Free State.—WrsTERN AUSTRA- 
one of the second class of depositors BANK, LTD., GUJKANWALA (1927), LIAN INSURANCE Co., LTD. v. A.-G. & 


will be appropriated by the ct. to his 
deposits made before the loss of such 


I. L. R. 9 Lah. 360.—IND. 
sx. Superintendent of insurance— 


MINISTER FOR INDUSTRY & COMMERCE 
11926] 1. R.573 591, L. T. 109.—IR. 


owers.—-Fte NIPPON KINYN SHA, powers—T'o alter annual statement of 7498 i. Application o 
a, Pies ca enna yn {19238 company.}—Re SUN LIFE ASSURANCE winding pee Re NE OnKE : eed 
ingeaiei W. W. i. 8805°9 0. B. te Co., [1927] 4D. L. R. 287.—CAN. AS8URANCE Oo., LTD., PACIFIO GREAT 


PART V. SECT. 1. 

_ at. Grounds for granting or refusing 
licence—Whether company carryin 
business in good faith.}—-Re ALL 
INSURANCE AGENOIES, LTD. (B. C.), 
[1927] 3 D. L. R. 245; [1927] 3 
W. R. R. 58.—CAN. 

7483 1. Power of directors to contract— 
Contract to stand surety for debt due by 


is co. doi 
ISK 
Cc [rish 


ments Act, 1922, 
Cos. Adaptation 


PART V. SECT. 5. 

sa. British company doing business in 
Irish Free State.}—A British insurance 
business in the Irish KFrce 
State after Dec. 1922 claimod not to 
be liable to make any deposits tn the 
Free State in 
Constitution & Adaptation of Enact- 


ground that the Act had been complied 


KASTERN Ry. Co.’s Cass, [1927 
3D. L. R. 2893; [1927] 2 W. We he 


348; 36 Man. L. R. 549.—CAN. 


PART V. SECT. 8, SUB-SECT. 4.—A. 


ci. —— Dominion Winding-up Act.) 
—Re CONTINENTAL Furr & CASUALTY 


Consequence of 
te Co., [1924] 1 W. W. R. 132.—CAN. 


73, & Externa) o ii, —— ——.J]—-He CONTINENTAL 
Order, 1933, on the Fire & Casvatry Co., [1924}1 W. W.R., 
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Cases 7627a—8450. Enauise anp Emer: Digest Supprement. 


was entitled to set off the value of his policy 
against his debt.—Re reyes BENEFIT 
ASSURANCE Co., Lrp., a 924] 2 Ch. 839; 
04 L. J. Ch. 33; 182 L. 60; 40T L. R 
755 ; 68 Sol. Jo. "58 ; fie24) B & C. R. 2381. 
Annotation 1 {~Apprvd. & Folld. Re City Lite Assce. Oo. (1925) 
7627b. aes the liquidation of a life in- 
surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 59), s. 31, as made applicable by 


1908 Act, 207, to set off the statutory 
value of ‘their policies in full against the 
money due on their mtges., if the co. held the 
mtges, at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the Spi ere 
Live ASSURANCE Co., i 2073 
Oh. 191; 95 L. J. Ch. 65; sate 
a L. R. 45; 70 Sol. Jo. 108; 11028] B 
R. 2388, 0. A. 


Part VIIl.—-Unregistered Companies. 


7650. Add. Annotation :—Refd. ere geo he da 
95 L. J. 


Part VIII. 


Liability Assce. v. Sedgwick Collins (1926), 
K. B. 1015. 


Cost-Book Companies and Mining Companies 


in the Stannaries. 


--|—COURTEIS v. JOHNSON 
(1859), cited 10 Exch. 242,n.; 156 E. R. 
433 


Annotation :—Refd. Watson v. Spratley (1854), 10 Exch. 222, 
1726. Add. Annotations :—Refd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. Mentd. 


Prager v. Blatspiel Stamp & Heacock, [1924] 
1 K. B. 566. 


71737. Add. Annotation :—Aa to (2) Consd. Spencer 
tee Ashworth Partington, [1925] 1 K. B. 


Part 1X.—Statutory Companies for Public Purposes. 


7862. Add. Annotation :—As to (1) Consd. Witham 
Outfall Board v. Boston Corpn. (1926), 136 
L. T. 756. 

8045. Add. Annotation :—Distd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 533. 

8129. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 


$176. Add. Annotation :—Refd. British Insulated. 


& Helsby Cables v. Atherton, [1926] A. C. 205. 
8225. Add. Annotation :—Consd. Hartland v. Dig- 
gines (1924), 41 T. L. R. 181. 
8243. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 
8246. Add. Annotation :—Refd. Morris.v. Harris, 
[1927] A. C. 252. 


8302. Add. Annotation :—Distd. Garrard v. James, 
[1925] Ch. 616. 

8339. Add. cara tai :—Mentd. Wright v. Mor- 
gan, [1926] A. C. 788. 

8349. Add. Annotation :—Generally, Menta. Puts- 
man v. Taylor, [1927] 1 K. B. 6 

8361. Add. Annotation :—Refd. tk Oassel 
G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


PART VII. SECT. 2, SUB-SECT. 1. 
1654 i. Power of court—Under Com- 
panties Acts — .] — The 
wenere: Bedi oe a limited partner- 


Hap consis two members pre- 
nen dg a peti on for the winding up 


ted p 
of parties vhowed a that 
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8865. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


8366. Add. Annotation :—Refd. oe as see 
pool) v. Barclays Bank, [1928] 1 


8388. Add. Annotation :—Generally, Mentd. aie 
man v. Taylor, [1927] 1 K. B. 637. 


8389. Add. Annotation :—As to (1) Apld. Garrard 
v. James, [1925] Ch. 616. 


8412a. -|—Re Mersey Ry. Co., GIBBs 
v. MERSEY Ry. Co. (1895), 11 T. L. R. 890. 


84448. -]—A receiver & manager was 
appointed of the undertaking of a tram- 
ways cO.— BARTLETT v. WEST METROPOLITAN 
TRAMWAYS Co., [1893] 8 Ch. 487 ; 68 L. J. Ch. 
208; 69 L, T. 560. 


notation :—Dbtd. Marshall v. South Staffordshire Tram. 
ox. [1895] 2 Ch. 36. 


8458. Add. Annotation :—Mentd. Aylott v. West 
am Corpn., Sisson v. West Ham Corpn. 
(1926), 90 J. P. 99. 


8459. Add. Annotation : — Mentd. 
Griffiths, [1924] 1 K. B. 041. 


to the Lepage of the limited pore: 
were ay te arise, t was 
espeiieny hat ae artnership should 
be wourr up the ct.~—MUIRREAD 
the averments v. BORLAND, hgae) 8, Mm 474.— 
questions as SOOT. 


Everett v. 


Vol. X.—Companies. Cases 8510—8543. 


Part XII.—Foreign Companies. 


8510. Add. Annotations :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 265; A.-G. 
v. Belilios, [1928] 1 K. B. 798. 


8512, Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


8514. Add. Annotation :—Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 187. 


8520. Add. Annotation :—Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 


8523. For the este of the p aph in the 
original volume commencing with ‘“‘ Held: ”’ 
substitute the following paragraph :— 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., defts, had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 

Itf.—Russian ComMEeRcIAL & INDUSTRIAL 
ANK v. COMPTOIR D’ESCOMPTE DBE MUL- 
HOUSE, [1925] A. 0.112; 98 L. J. K. B. 1098; 
182 L. T. 98; 40 T. L. R. 837; 68 Sol. Jo. 

A aa ralbey 1) Apld. E 

nnotations :——As to ‘ , { , 

v. Sedgwick Gclline (1998), rk hed Bre wre 

(2) Folld. Banque Internationale de Commerce de Petro- 

grad v. Goukassow, [1925] A C. 15%. Consd. The Jupiter 

ee: 2), [1925] P. 69; The Jupiter (No. 3) (1927), 137 £. oy 


8524. For the paragraph in the original volume 
substitute the following paragraph :— 


-J/—A Russian bank having a head 
office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft. pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank :—Held : 
the case was governed by Russian Commercial 
& Industrial Bank v. Comptoir d’ Escompte de 
Mulhouse, No. 8528, ante, & the defence 
failed.—BANQUB INTERNATIONALE DB Com- 








MERCE DB PETROGRAD v. GOUKASSOW, [1925] 
A. ©. 150; 98 L. J. K. B. 1084; 182 L. T. 
116; 40 T. L. R. 837; 68 Sol. Jo. 841, 


e L. 
Annotation :—Refd. The Jupiter (No. 3) (1927), 137 L. T. 
$527a. 





——— Whether company in existence.]} 
—A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
Londun, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf... By a series of 
decrees passed in 1918 the “oviet Govt. 
purported to put all insuragce v.3. in Russia 
into liquidation & to app iate their pro- 
perty: In the spring of 1928 C. sent a notice 

the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon C., who protested that he had no power 
to act for the co., & judgment was signed in 
default of appearance :—Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on CO. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., & it must be 
assumed that the Russian Govt. would, 
according to the comity of nations, recognise 
the judgment as efiective.— EMPLOYERS’ 
LIABILITY ASSURANCE CORPN. v.:SEDGWICK 
Co.itins & Co., [1927] A.C.95 ; 95 L.J.K.B. 
1015 ; 42 T. L. R. 7493; sub nom. SEDGWICK 
Cotuins & Co., Lrp. v. Rossia INSURANCE 
Co. oF PETROGRAD, 136 L. T. 72, H. L.; 
affg. 8.C. sub nom. SEDGWIcK CoLuins & Co. 
v. Rossta INSURANCE Co. OF PETROGRAD, 
[1926] 1 K. B.1,C. A. 


Annotations :—Ag to (1) Refd. First Russian Insce. v. London 
& Lancashire Insce., (1928) Ch. 922. 48 to (3) Apld. 
Sabatier v. Trading Co., (1927] 1 Ch. 495. Generally, Reftd. 
The Jupiter (No. 3) (1927), 137 L. T. 333. 


8542. Add. Annotation:—Refd. Sedgwick Collins 


v. Rossia Insce. of Petrograd, [1926] 1K. B.1. 


85438. Add. Annotation :—Refd. Sedgwick Collins 


v. Rossia Insce. of Petrograd (1925), 1383 
L. T. 808. 


PART X. SECT. 6. Held: the co. was entitled to be the petition of a Canadian creditor, 


. Effect of Act respecting Capacity Yegistered without 
of Companiés, 1917 (c. 12).--Theabove 48 to proceedings th 
Act deals only with the capacity of cos. Under that Act or any other Act Scotland, as ancillary to 


ualification with the consent of the liquidator 


any 
at might be taken previously appointed by the ct. in 
e 


winding-up 


to exercise their powers, & does not 4ffecting the holding of land by corpns. proceedings there:—Held: a valid 
enlarge une powers themselves.i—Re 7-—Re NEw York Lire INSURANCE Co.  order.—He ScorTTIsH CANADIAN 
ORTH 


ESTERN TRUST Co., Ear 
D. L retry Pw ree status ¢ 
35 Man, L. R.433.—CAN. an ea “f : 


p. (1924), 55 O. L. R. 408.—CAN ASBESTOS Co., ALL 
1 a (p. 1200) i. ——- —— Burden of (1890), 18 8. C. R. 667.—CAN. 


EN ¥v. HANSON 


Sear al 








mess. }-— if here a 


° -}+—-W 
A SALLE a os ww rR. winding-up order had been made in 


England against an English co. prior 
to the making of a Canadian winding: 


t. (top of p. 1200). Read now ‘“‘w.' hoger’ 1202). Add “‘revad. 56 S.O.R. wp order :—Held: a double liquida- 


w (p. 1200) 1. ————- Company holdi 
no eenee tn gE iy ne 


ninsurancé . panT XII. SECT. 8, SUB-SECT. 1. 


Charita 
registered as authorised to do buainess 
in Ontario, a ed to-be registered as Canada, & havin 
the transferee of a charge upon land :-—~ in Canada, which 


meee GEE ORES 


ei. 
» ov order by a Canadian 
seq to-do businem Cane mravine. Moai a re BATTERY O80 [1927] 2 W R. 848: 
e e e e ? e * eo? ) 
“oniet ac made on 36 Man. L. R. 549.—CAN. 
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tion should be avoided, by treating the 
duties the Canadian liquidator as 
ancillary to the English winding-up 
-up roceedings.— Re NATIONAL BENEFIT 


--—A wind 
ae the ee SB8URANCE Co., LTD., PaciFic GREAT 


Ry. Co.’s Case, [1927] 3 
: Ww 4 


ENGLISH AND EmpIreE Dicest SupPLEMENT. 


Greenberg v. 


Cases 8576a—8633. 
Part XIII.—Illegal Companies. 
8576a. -|—HARVEY v. 
Sim. 332 4 Ry. & Can. Cas. 387; 


L. J. Ch. 376; 10 Tur. 608; 60 EB. R. 646. 
Anaclaiton :—Roefd. Stowart v. Austin (1866), 36 L. J. Ch. 


8581a. ——— Action against treasurer & secretary 
—Tllegality will not prevent account.|— 
GREENBERG v, COOPERSTEIN, No. 272a, ante. 


8582. Add. Annotation :—Refd. Greenberg v. 
Cooperstein, [1926] Ch. 657. 


CoLLETr (1846), a 8583. Add. Annotation :—Refd. 


Cooperstein, [1926] Cb. 657. 


8587. Add. Annotations :—Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. O. 281; 
Greenberg v. Cooperstein, [1926] Oh. 657; 
Thomas v. Evans, Jones v. South- West 
Lancashire Coal Owners’ Assocn. (1926), 135 
L. T. 673. Mentd. Brighton College v. Mar- 
riott, [192511 K. B. 812; Re United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 


Part XIV.—Companies under Private Acts. 


8595a. Name of member omitted from 
memorial of names of members—-Deed not 
executed.|—Scorr v. BERKELEY (1847), 3 
C. B. 925; 5 Ry. & Can. Cas. 51; 16 L. J. 
©. P. 107; oo T. O. S. 389; I1 "Jur. 242 
186 EB. ht. "871 


Annotations -—Refd. P ate v. Emmens’ (1876), 1 P. D. 
201 ling v. Todd (1878), 3 C. P. D. 350; Re South 
London SREP Market Co., Plimsoll’s Case (1888), 1 Meg. 92. 


8621a. --]|—-BROWNE uv. LONDON NECRO- 


POLIS & NATIONAL MAUSOLEUM Co. (1857), 
6 W. R. 188. 


8631. Add. Annotation :-—Mentd. Harnett v. Bond, 
{[1924) 2 K. B. 617. 


8633. Add. Annotations:—Consd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 187 L. T. 443, 
Refd. Liggett (Liverpool) v. Barclays Bank. 
[1928] 1 K. B. 48. Mentd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 


18. 


Vol. XI.—Cases 18—640. 


COMMONS AND RIGHTS OF COMMON. 


Notse.—As to commons & rights of common after 1925, see Law of Property Act, 1925 (c. 20), 


as. 193, 194 


Part I|—Different Kinds of Rights of Common. 


Add. Annotation :—As to (1) Refd. rede : 
Eastbourne R. C. & Devonshire (1926), 
L. J. Ch. 312. 


144. Add. Annotation :—-Mentd. Back v. Daniels 


(1924), 69 Sol. Jo. 160. 


Part V.—Right 


323. Add. Annotation :-—Consd. aia v. Mc- 


323a. 


366. 


Creagh (1923), 93 L. J. Ch. 839 


In demesne land—-Is warren in gross. 
—Deft., lord of the manor of B., claime 
sporting rights over pltfs.’ freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user:—Held: the grant to J. 
in 1301 was of a franchise in gross, & even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 


224. Add. Annotation :—Generally, Mentd. Verge 


v. Somerville, [1924] A. O. 496. 


226. Add. Annotation :—As to (2) Rofd. Hodgson v. 


McCreagh (1923), 92 L. J. hb. 


of Free Warren. 


tion; there was therefore no title in deft. 
by the grant of the manor, & there was no 
evidence supporting his claim by prescription 
to the presumption of a lost grant.— HODGSON 
v. McCreaGH (1923), 93 L. J. Ch. 339; 13) 
L. T. 340; 40 T. L. R. 10; 68 Sol. Jo. 58, 
C. A. 


329. Add. Annotation :—Refd. pookeen v. Me- 


Creagh (1923), 93 L. J. Ch. 339 


339. Add. Annotation :—Generally, Mentd. The 


Fagernes, [1926] P. 185. 


$847. Add. Annotation :—Consd. Hodgson v. Mc- 


Creagh (1923), 93 L. J. Oh. 339. 


347a. Alienation reserving franchise of free warren.] 


—Hopa@son v. McOrpaau, No. 323a, ante. 


Part VI.—Creation and Proof of Rights of Common. 


Add. Annotation ew eta + Mentd. Verge 
v. Somerville, [1924] A. C. 496. 


452. Add. Annotation :—Mentd. Hulley v. Silver-. 


springs Bleaching Co., [1922] 2 Ch. 268. 


Part VIII_—Acquisition of Commons under Compulsory _ 


Powers. 


554. Add. Annotation :—Mentd. British Thomson-Houston Co. v. British Insulated & HRS Cables, 


[1924] 2 Ch. 160. 


Part IX.—Rights, Remedies and Liabilities of Lord of 


Manor as Owner of Soil. 
640. Add. Annotation :—Mentd. Weber v. Birkett, [1925] 1 K. B. 720. 


J.8. 
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23 


Cases 603-1089. . 


WEAR 6 ye 


Enouisn.anp Eupms Dienst SuPPLEMENT. 


Part X.—Rights and Remedies of Commoners. | 


698. Add. Annotation :—Mentd. Hardie & Lane v. Chiltern (1927), 96 L. J. K. B. 778. 


Part X1ll.—Inclosure of Commons and Common: Fields. 


886. Add. Annotation :—Refd. Back v. Daniels, _ 


[1925] 1 K. B. 526. 

$93. Add. Annotations :—As to (4) Refd. Consett 
Industrial & Provident Soe. v. Consett Iron 
Co., [1922] 2 Ch. 135. As to (5) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 185. 

899. Add. Annotation :—As to (1) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

900. Add. Annotation :—~Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Oo., [1922 } 

- 2°Ch. 135. 

901. Add. Citation :—[1922] 2 Ch. 187, n. 
Add. Annotation :—Folld. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
{1922} 2 Ch. 135. 


903. For the paragraph in the original volume 
substitute the following paragraph :— 
—— ——.]—By the Lanchester 
Inclosure Act, 1773, the moors & commons 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the lord of the manor & his assigns should 
have, hold & enjoy all mines & minerals 
within & under the allotmenta, with full & 
free liberty of searching for, draining, winning 
& working the mines & minerals by any ways 
or means then in use or thereafter to be 
invented as fully & freely as he might or 
could have had, held, used & enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing; & also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ments were damnified by the exercise of the 
lord’s mining rights, & that any deficiency 
should be made up by means of a rate levied 
upon all the allottees :—Held: (1) the case 
was governed by the decision of the Ct. of 
Appeal in Consett Waterworks Co. v. Ritson, 
No. 901, ante, -which was a decision on the 
identical question arising on the construction 
of the same Act & in the same circumstances, 
& although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Builerknowle 
Colliery Co. v. Bishop Auckland Industrial 
Co., No. 905, post, the decision itself had not 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 








compensation to plitfs.; (2) (Younemr, L.J.) 
the decision at which the Ct. of Appeal had 
felt. itaelf coémpelled to arrive in deference to 
authority binding upon it paps an uite well 
have been reached on the co tion of the 
Act itself apart altogether from the decision 
by which it was bound.— OonsErr Inpvus- 
TRIAL & Provipent Socrery, Lrp. v. 
ConsgeTr Iron Co., [1922] 2 Oh. 185; 91 
L. J. Ch. 630; 127 L. T. 388; 38 T. L. R. 
584; 66 Sol. Jo. 452, O. A. 

Add. Annotation :—Consd. Oonsett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 185. 


Add. Annotation: —Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922} 2 Ch. 185. 


Add. Annotations :—As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. As to (8) Consd. 
Consett Industrial & Provident Soc. v. 
Consett Iron Co., [1922] 2 Ch. 135. 
Add. Annotation :——As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Oh. 135. 
9138. Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce., [1925] Ch. 895. 
939a. As to fences—Power to direct maintenance. ] 
—Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to dircct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion.— GARNETT v. PRATT, [1926] Ch. 897; 
a J. Ch. 453; 135 L. T. 471; 70 Sol. Jo. 
9538. Add. Annotation :—Mentd. R. v. Electricity 
Comrs., Ee p. London Electricity Joint Com- 
mittee, [1924] 1 K. B. 171. 
Add. Annotations :—Cenerally, Mentd. R. v. 
Nat Bell Liquors, [1922] 2 A. C. 128; R. v. 
Lincolnshire JJ., Ex p. Brett, [1926] 2 K. B. 
192; Palmer v. Crone, [1927] 1 K. B. 804. 
1009. Add. Annotation :—-Mentd. Leyton U. D. O. 
v. Wilkinson, [1927] 1 K. B. 853. 
1013. Add. Annotation :—Generally, Mentd. White 
v. Williams, [1922] 1 K. B. 727. 
1016. Add. Annotation :—Mentd. Hulley v. Silver- 
springs Bleaching Co., [1922] 2 Ch. 268. 
1028. Add. Annotation :—As to (1) Refd. Oonsett 
Industrial & Provident Soc. v. Consett Iron 
Oo., [1922] 2 Oh. 135. 


905. 


906. 


909. 


911. 


985. 


Part XIV. Regulation of Commons. 


1089. After this case add ‘‘—-—— Injunction to 
restrain promotion—Scheme inconsistent with 


ae conveyance.| — See INJUNCTION, Vol. 
XVIII1., pp. 469, 470, No. 789.” 
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4, 


28, 


56. 
62a. 


91. 


98. 


Vol. XI.—Cases 4- 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part 1—Compulsory Powers’ over Land. 
Add. Annotations :—As to (2) Distd. Birkdale 19. Add. Annotation :—Refd. R. v. Blectricity 


District Electric Supply Co. wv. Southport 
Corpn., [1926] A. 0. 855. Refd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. 


Comrs., Ea p. Londoa Electricity Joint Come 
mittee Co., fie24] 1K. B. 171. 


Part Il.—Conditions attached to the Powers. 


Add. Annotation :—As to (2) Consd. Rocking- 
oe Sisters of Charity v. R., [1922] 2 A. O. 
81 e 

Add. Annotation :—Refd. S. HE. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

.}—The Board of the Railway Comrs. 
for Canada made an order directing a railway 
co. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board :—Held: 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 
Act, R. 8. O., 1906 (c. 148), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was. not within the 
liberty of the co. to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the pee way in 
which the construction was be made.— 
BoLAND v. CANADIAN. NATIONAL Ry. OCo., 
[1927] A. O. 198; 95 L. J. P. O. 209; 136 
L. T. 197, P. O. 

Add. Annotations :—Refd. Conron v. L. C. 0., 
[1922] 2 Ch. 283 ; Roberts v. a abe ig [1925] 
A. ©. 578. Mentd. Short v. Poole Corpn. 
(1925), 42 T. L. R. 107. 

Add. Annotation :—Refd. Conron v. L. C. O., 
[1022] 2 Ch. 288. 





99a, --——- Subway.] — BoLanp v. CANADIAN 


109. 


NATIONAL Ry. Co., No. 62a, ante. 
Add. Annotation :—As to (1) Refd. Conron v. 
L. O. O., [1922] 2 Ch. 288. 


111. Add. Annotation :—As to (1) Refd. Conron v. 
L. O. C., [1922] 2 Ch. 2838. 


118. Add. Annotation :—Mentd. Roberts v. Hop- 
wood, [1925] A. O. 578. 


114. Add. Annotation :—Refd. Conron v. L. C. C., 
{1922] 2 Ch. 283. 


116. Add. Annotation :—Refd. Sydney Municipal 
Council v. Campbell, [1925] A. C. 888. 


116a. Land not bona fide intended to be taken 
for purpose.]—Appits. had statutory power 
to acquire compulsorily land required for the 
pore of making or extending streets, also 
and required for ‘‘ carrying out improve- 
ments in or remodelling any portion of the 
city.’ In connection with the extension of a 
street, they resolved to acquire resps.’ land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, & evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether resps.’ land was required 
for improving or remodelling :—Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
n restrained from acquiring resps.’ land.— 
Sypnay MUNICIPAL COUNCIL v. CAMPBELL; 
[1925] A. O. 338; 133 L. T. 633; sub. nom. 
Sypney MUNICIPAL COUNCIL v. CAMPBELL, 
Samm v. HucHEes Moron SerRvion, Lrp., 94 
L. J.P. C. 65, P. 0. 


110, Add. Annotation :—Refd. Conron v. L. 0. 0., 120. Add. Annotation :—Mentd. Busby v. Avg- 


PART Il. SECT. 2, SUB-SECT. 1. 


[1922] 2 Oh. 288. 


Land in use “ 


to an order, even if 


herino, [1928] A. C. 290. 


ose does not bind the Crown unless & the ct. haa no jurisdiction to inter 
icohervieg for suinclak Wy ot Gratin Coals Sibu ge Guana haat S Boke 
tent ** of butldin » ’ le R. 
Mifunctpal Act, &. 825.)—-Sunmey oF & Tesolution in Co 


amounting %$45.--CAN 
the contract is 


DisTRior OCORPN. 0. CAINE. (1920), _ 
87 D. L. R. 794; 28 B.C. R. 0920), sealed with the seal of the Department. PART II, aah 3, "da SECT. 3. 


mi — Ha Works  Aot, 
2 S.. BL O., spit AS cA ing m 
of contr intater o 
mA CON oY. made by {ie Minister for - 
the purchase of land for a puhlic pur- 


BRiTI#H 


—Mackay eo A.-G. FOR 
OoLumBra, [1922] 1 A. C. 457.—CAN. 


ii, —-- Eorpropriat 

Pi ter ig ecessity of expro~ Toronto Iron Works, [1926] Exch, 

‘ n “ By ? . 
printion the Minister ie the sole judge ©. H. 153.—CAN, 


sb. Land taken for pudaing Toronta 
lation Act, 1908 Viaduct— What dct applicable.}— 
of Mintater.}—As CANADIAN NatTionaL Ky. Co. 


Cases 128—171. 


{1922] 2 Ch. 283. 


1389. 
v. Cooper, {[1924] 1 Ch. mee 
District Electric Sup pply 
Corpn., [1926] A. C. 355. 


140. 


142. 


Add. Annotations :—As to (1) Distd. 8. E. Ry. 


Co. v. Southport 
Refd. York Corpn. 
v. Leotham, [1924] 1 Ch. 557. 


Add. Annotation :—Generally,’ Mentd. Long 
v. Gowlett, [1923] 2 Ch. 177. 


Add. Annotations :—Consd. Birkdale District 
Electric Supply Co. v. Southport Oorpn., 


Consd. Birkdale | Cooper, 


een CO. 856. 
oper, (1924) 1 Ch. 211. 
148. Add. Annotations :—Consd. 
(1924) 1 Ch. 211. 
Corpn. v. Leetham, [1924] 1 Ch. 657; Birk- 
dale District Blectric Supply Oo. v. South- 
_port Corpn., [1926] A. 0. 355. 
Electric Supply Co. v. Southport Oorpn., 


Enocuise anp Empire Digest SupPLEMENT. 
126. Add. Annotation :—Refd. Conron v, L. O. C., 


Refd. 8. E o Ry. v. 


S. E ® R e v. 
Refd. ork 


Birkdale District 


[1926] A. O. 35 


146. Add. Annotation :—As to (4) Refd. S. E. Hy: 
v. Cooper, [1924] 1 Oh. 211. 


Part 11l—Principles of the Law of Compensation. 


155. Add. Annotations :—Mentd. 
Simons, [1928] 1 Ch. $73; Chaplin v. Smith, 


[1926] 1. K. B. 198. 


Jackson iv. 


169. Add. Annotations :—As to (2) Refd. Swift v. 
; Board of Trade, {1925} A. ©. 520; 


Swift v. 


Board of Trade, [1926] 2 K. B. 131. 


160. Add. Citation :—sub nom. R. v. MIDLAND, ETC. 
. Ry. Co., Ez. p. Brown, 8 B. & S. 456. 


Add. Annotation :—Refd. 
Cooper, [1924] 1 Ch. 211. 


PART IIl. SECT. 1, SUB-SECT. 2.—A. 


149 ii. Subsequent conveyance 
unregistered. }—If a municipal eOrDE. 
takes expropriation procee for 
highway under Municipal Act, 8 362, 
& compensation is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on the ground that after filing 
his claim he executed a conveyance 
which eee Leaded BPE ORTH 
COWICHAN CO GORE-LANGTON, 
[1921)}2 W. W. Re 481.—CA N. 


149 ili. Unless right to com- 
pensation reserved by  vendor.j—ITIte 
CODVILLE Reet 5 W. LL. RR. 140; 

oi. -—— After expr expropriation. ]—The 
Crown expropriated the right to flood 
property which belonged to V., who 
subsequently sold to together with 
V.’s ht to recover the compensation 
from the Crown for al] damages caused 

flooding & expropriation :—Held : 
4 was ontitled to recover compensa- 
tion for damages to hisland by flooding 
boa by the ST prerraue of the paacmiant 

flood.—R. v. Hyg (1921), 21 Exch. 
c R. 76 6.—CAN. 


PART a SECT. 1, SUB-SECT. 8.—A. 


156 ii. ———.}—Re Scorr : OFHAWA 
TOWN yi998), 62 O. L. R. 504.—CAN. 

156 iii. _}-—The right to receive 
compensation for land taken depends 
upon the statute or order which 
authorises the taking, & upon the 
terms of such statute or order will 
depend the basis upon which the coim- 
pensation is to be assessed.—He 
POWELL & TORONTO pone -» [1925] 2 
D.L L. R. 796; 560. L. R. 541.—CAN. 


f (p. 124) 1. 
°. Sigh corpn. 
Leld 

















———.}-— Where 
expropriated certain 
the value to the 
pate ir & not to the taker was the basis 
upon which the compensation should 

be awarded, & while the roads h 
become a Saracen instead of a benefit 
to their owners, they were entitled 
to be padd for the LS dan ar assets they 
ossessed——-road ma place, 
bridges, culverts, ditches Pe parts of 
in fee.— Re hide & 
Gioeceen Roap Co. & UNTY 
OF CARLETON (1921), 69 D. L. R 486 ; 
10. L. R. 467.—CAN. 


§1 
NEw baonswicg Po POWER un COMMISSION 
ON. B i 1927] 3 pik. L. ne 967.—CAN. 


1(p. 124)i. Conflicting evidence. } 


ads owned 


Ss. E. Ry. v. 


171. Add. Annotation :—Refd. Swift v. Board of 


Trade, [1926] 2 K. B. 131. 


—R. v. ARCHER, [1925) 3 D. L. R. 
355; [1925] S. C. R. 684.—CAN, 

1 (p. 124) if. ——.]—Where the 
evidence of expert ; witnesses as to 
value is conflicting, neither the 
arbitrators nor the ct. should endeavour 
to arrive at the true result by “* averag- 
ing of witnesses,” or ‘‘ splitting the 
difference.”—Re LENNOX & TORONTO 
Boaryp or EpucaTion (1926), 58 
O. i R. 427.—CAN. 

‘While the 


1 (p. 124) fii. ——.}— 
*‘ averaging of witnesses ses” or “ splitting 
the difference ” is an improper way of 
reaching an award, some d seretion & 
eee m may nevertheless be allowed 
arbitrators ; bed are bound to 
exercise their judicial functions a 
dealing with the evidence.—WINNIP 
v. Cross, (1927) 3 D. L. R. 1072; (1927) 
aan R. 644; 37 Man. L. BR. 40.—— 

q i. -}—REDDIAR & 
Baw CHIEN ¥. ce facy eag! OF STATE FOR 
INDIA IN CouNcIL & COLLECTOR OF 
oo (1927), Te L,. R. 5 Ran. 799.— 


k (p. 125) i. -.}~-Whero 
by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially & are put to 
great trouble in moving, & the site 
s0 taken was most advantageous & 
it took several years of negotiatin, 
before they were able to find a new 
suitable place for their operation, 
the ct. should add ten per cent. to the 
fair market value of the RS roperty 
taken, for contingent losses incon- 
reve ae rome the fompenseuon: 

Nova SooTiua YACHT 
SquapRon (1921), 21 Each, OC. BR. 160. 


k (p. 125) li. —~ ——— ——.]}—Re 
PROVINCE OF ONTARIO, 











5 eamemnumemnmmel 





TORRANCE 
oe NOBLE & PROVINCE OF ONTARIO, 

Re PaRKDALBE BOULEVARD, 
PROVINCE oy ONTO par pty D. L. ft. 
1136; 62 0. L. R. 325.—CAN. 

k (p. 125) tii. —— ——, }— 
There is no foundation for the view 
that the “ allowance for disturbance ”’ 
usually added in awards to the value 
found ch plrsplpien Aip dean at ten per cent. ; 
an award of six ere cent, mes, ample. 
—RKe LENNOX O BoaRD or 
ee (1926), $8 O. “he R. 427 .— 





“allowance for disturbance,” tm the 

amount thereof, seem to be in the 
discretion of the arbitrators.—WIiInnI- 
PEG v. Cross, [1927] 3 D. L. R. 1072; 


356 ° 


nee 2 W. W. QR. 644; 37 Man. L. jt. 
40.—CAN, 


k (p. 125) v. -J—R. 
v. MCPHERSON BAe cate re eueon C. R. 
vis: 20 D. Lh. 

P &. 125) - ——= oer nanie 
according to quantity survey.}—R. 
IMPERIAL BANK OF CANADA, (1923) 
3D. L. R. 345.—CAN. 





one 








SC. Value of assets necessary 
lo operation of undertaking. |—-TORONTO 
(CiTy) CorPN. v. TORONTO RAILWAY 
CORPN, «5 (1925) A.C.177; 94L.3.P.6. 
25; 132 L. T. 401.—CA AN. 


ad. Where land of college taken 
for street——Under disputed agreement. }— 
ST. MICHAELS COLLEGE wv. TORONTO 
Crry CORPN., (1929) 20. ae R. 2443 


3 ng, 
4; varying, 26 





27 
A ‘ » W.N, 
413.—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—B. 


ui. ——.}—R. 0. KELLY (1921), 63 
D. L. R. 402; 21 "pxeh. oO. 205.—— 


u ii. ——-.}—An owner of property 
is not entitled to claim some prospectivo 
value of the property remote in its 
character & only realisable upon 8 
expenditure of enormous sums 
money.—R. v aaa (1926) ixch, 
Cc. R. 121. CAN 


PART III. SECT. 4, SUB-SECT. 8.—C. 


oi. ——.}—R LYNOB’s, LTp. & 
CozzsLiN0 (1920), ‘20 Exch, FL 158. 


o li. ——.-—Re NEw Bronswicr 
POWER COMMIFBION & INGLEWOOD 
PULP & PAPER Co. (N. B.), {1927] 8 
D. L. R. 967.—CAN. 

169 i. For ‘* 169 i.’’ read ** 170 i,”*.. 
eae Ill. SECT. 1, SUB-SECT. 3.—D. 

——Re LEti ee = 
TdRoNTo CORPN. (1924), 56 O. 
175.—CAN. 

ri. Filoodin oe) eG hood.) 
—The Crown ex rop ted Siaef right to 
flood a part of L.'s property, on the 
erection of a dam, @ public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
he should be compensated for damages 
to his trade, resul a eget the decrease 


trprenmmmioes = CADRES 





of po me one Cue the floodi of 
neighbou Held: no 
could arise farms i of an ‘inconveni- 


ence common to the public generally. 
R. vo. LAFOND (1921), 6 00 DL oh, 
127; ; 21 Exch. C. R. 55. 


186. Add. Annotation :—Refd. Glenboig Union | 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 


) Apld. Swift v. 

. 131. 

(2) Retd. 8. E. Ry. 
at 


Oas. 427. 


487. Add. Annotation:—As to (1 
Board of Trade, [1926] 2 K. 


197. Add. Annotations :-—As to 
v. Cooper, [1924] 1 Oh. 
Mentd. 


431 
218. Add. 


216a. 











1786 iii. Cost of removal.J—While 
allowance ought not to be made for 
loss of business or estimated profits, 
yet where a Icssee of a store has suffered 
& diminution of good-will, he is entitled 
to compensation although it is in the 
nature of a business loss. ln addition, 
allowance must be made for the 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, depreciation in fixtures & 
dislocation of business occasioned by 
such removal.—R. v. GOLDSTEIN, 
[1924] Exch. C. KR. 55.—CAN. 


PART Il. SECT. 1, SUB-SECT. 3.-—E. 


179 i. Cost vf acquiring new 
site. }—In tho course of arbn. proceed- 
ings to determine compensation for tho 
portion of a lot taken & injury to the 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which it did 
not own & had as yet taken no steps 
to expropriate :—Held: the offer 
should be taken {nto account & dealt 
with by the arbitrator in his award.— 
Re GARLAND & TORONTO (1924), 55 
O. L. R. 646.—CAN. . 


PART UI. SECT. 1, SUB-SECT. 3.1. 


187 vi. Subsequent improve- 
ments by owner.}—Whero an owner 
remains on the property after expro- 
priation, & makes repairs to the build- 
ings, & pute up temporary structures, 
he must assume the responsibility of 
such a course & its consequences, & 
nothing will be allowed him therefor.— 

- v. Lyncs's, LTp. & COZZOLINO 
(1920), 20 Exch. O. R. 158.—CAN. 

187 vii. meena ———~, -—R. v. MOREAU 
(1921), 21 Exch. O. HR. 82.—OAN. 


PART Jil. SEOT. 2. 

191 i. What constitutes severance— 
Part of land taken—Prenises not con- 
tiguous—No legal right over intervening 
land.j-Where by @ previous expro- 
priation property was severed by the 
right of way of o railway co. crogsing 
it, & the use of a culvert under the 
tracks as a , passage was only by suffer- 
ance & without legal right or title :-— 
Held; if expropriation takea land on 











Birkdale District Electric Supply 
Oo. v. Southport Corpn., [1926] A. 0. 355. 

208. Add. Annotation :—-Generally, Mentd. Slack 

v. Leeds Industrial Co-op. Soc., [1928] 1 Ch. 


Annotation : — Consd. 
Sisters of Charity v. R., [1922] 2 A. O. 816. 


215. Add. Annotations :—As to (1) Apld. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315. Generally, Mentd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. O. 268; Larrinaga v. 
Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 


216. Add. Annolation : — Folld. 
Sisters of Charity v. R., [1922] 2 A. O. 815. 


-J]—Applts. owned land im- 
mediately on the west side of a public road 
& a railway, & had thereon a school; on the 
east side they owned two small procure. 
of land on the margin of a pu 

They had made on the promontories a bathing 
house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 


Vol. XI.—Compulsory Purchase of Land. Cases 186—265. 


public 


The Crown took the two promontories for a 
urpose, & upon an aroa wholly to 


the east of the railway, & including the two 


Generally, 


Rockingham 


Rockingham 


223. 


lic harbour, 245. 


265. 
315. 


each side of the right of way & thus 
closes access to the culvert it is not a 
severance of the property which would 
entitle to compensation.—R. v. LOONAN 
(1920), 20 Exch. C. R. 131.—CAN. 


. PART Ill, SECT. 3, SUB-SECT. 1. 


se, General rule.)—The right to 
receive compensation for land in- 
juriously affected depends upon the 
statute or order which authorises the 
injurious affection, & upon the terms 


“of such statute or order will depend the 


basis upon which the compensation is 
to be assessed.—FHe POWKRLL & TORONTO 
Corpn., [1925] 2 D. L. R. 7963; 56 
O. L. R. 5641.—~CAN. 

ni. Claim must be made within pre- 
scribed lime.}—Under Edmonton Char- 
ter a claim for compensation, because 
claimant’s land be injuriously 
affected by the closing of a street, is 
absolutely extinguished unless filed 
within the time fixed by the council 
in the notice which sect. 506 requires 
it to pnblish.—Re EDMONTON CHARTER, 
MICHAEL HRUSHEV8KY UKRAINIAN 
INSTITUTE v. EDMONTON  CORPN., 
{1925] 1 W. WwW. R, 780.—CAN. 

sf. Railway Act, 1919—Spur track 
constructed along streets—Measure of 
cumpensation to adjacent landowners. ]}— 
BRITISH COLUMBIA PERMANENT LOAN 
Co. v. CANADIAN NORTHERN Ry. (NO. 3), 
(1923) 2D. L R. 802; [1923] 1 
W. W.R. 1072; 80 Can. Ry. Cas. 71; 
16 Sask. L. R. 298.—CAN. ; 

sk. Road laid through land—Expense 
of keeping ub Senet vo. Kent JJ. 
(1854), 8 N. . R. (3 All.) 118.—CAN. 


PART III. SECT. 3, SUB-SECT. 8. 


sm. Land adjoining water-lot — 
Water-lot taken—I.oss of riparian 
rights.}—-Re Snow & TORONTO, (1924) 
4D. L. R. 1023; 560. L. R. 10 


sp. Land divided into lots —Some 
lots sold—-Five lots taken for sewage 
plant.}—Held : the owner of the unsold 
plots was ontitled, over & above the 
actual value of the lots expropriated, 
to compensation for consequent de- 


357 


small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to bi 

on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected :—Held: the possession & control 
of the two 
value to appits.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two promontories, applts. were owners 
whose lands had been injuriously affected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. 
compensation should havelegard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment.—ROCKINGHAM 
SISTERS OF CHARITY v. R., [1922] 2 A. C. 
315; 91 L. J. P.C. 198; 127 L. T. 608; 38 
T. L. R. 782, P. C. 


Add. Annotation :—Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. C. 315. 

Add. Annotation :— Refd. Howard - Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 

Add. Annotation :—As to (1) Refd. Rocking 
ham Sisters of Charity v. R., [1922] 2 A. C. 


heir property 


romontories gave an enhanced 


1 assessing the 


preciation in the value of the ad- 
jacent lands.—MONTREAL (CITY) ov. 
MCANULTY REALTY Co., [1923] 2 
pane R, 409; [1923] Ss. C. R. 373.— 


sa. Land taken for lowering road-—~ 
Obstruction of acccss by road to other 
land.}—Held: claimant entitled to 
compensation.—-_-M. E. MOOLLA 9. 
COLLECTOR OF RANGOON (1926), I. L. R. 
4 Ran. 350.—IND. ; 


a e 











227 ~~ iv. .}—The 
Crown not having expropriated any 
part of suppliant’s property or any 
easement to flood the samo :—Zield - 
the case did not come within Exch. 
Ct. Act, s. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law.— YaTts v. R. (1920), 20 
Exch. C, R. 175.—CAN. 


227 ve —— ——-.]--ALEXANDER 
BRown MiLiine Co. .v. CANADIAN 
PaciFic Ry. Co., [1923] 4 D. L. R. 
1136; 29 Can. Ry, Cas. 345; 52 O.L.R. 
528.—OAN. 


PART III. aig as eae 4— 


fi. ——.}—Re OGILVIE FLOUR MILLS 
Co., Lrp. & WINNIPEG CiTry, [1927] 
2D. L. R. 606; [1927] 1 W. W. R. 
833; 33 Can. Ry. Cas. 92; 36 Man. 
L. R. 412.—CAN. 


PART LL SECT. 3, SUB-SECT. 4.— 





266 vi. ———-.}-—Where_ direct 
access to land on which a business is 
conauucted is not cut off by the closing 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business & neighbouring 
properties to use a slightly less con- 
venient route does not give the owner 
of such land a right to compensation.— 

EDMONTON CHARTER, FREEMAN 
Co., LTp. v. EDMONTON CORPN., [1925] 
] W. W. R. 778.—OAN. 


74a. 


ENGLISH 


By construction of bridge.j- 
Resps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, é.e., the freeholders, 
& a wmtgee,, & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf; cost of the new 
wharf; damage through loss of traffic ; 
damage through extra cost of handling 


Part IV.—Compensation 


To the existing paragraph add as follows :— 
(3) Limestone is a mineral within the above 


328. 


sects 

336a. Within Act.|—-Miptanp Ry. Co. 
& KETTERING, THRAPSTON & HUNTINGDON 
Ry. Co. v. RoBINsON, No. 328, ante. 


887. Add. Annotation :—Mentd. South Stafford- 
shire Mines Drainage Comrs. v. Elwell (1927), 
91 J.P. 118. 

848. Add. Annotation :-—Mentd. 
Hunt, [1923] 2 Ch. 136. 


855. Add. Annotation :—Consd. Consett Industrial 
Da ae aan Soc. v. Consett Iron Co., [1922] 


Craddock vv. 


Emprrz DiGEsr 


traffic at the mew wharf; daniage to river 
sailing-barge traffic; damage through total 
stoppage of dumb craft with: goods for 
overseas; damage through loss of stor 
rents :—Held: claimants were entitled 
compensation only under the first head, 
& were not entitled to compensation under 
~ the other heads.—HEWEtTr?r v. Essex Seta 


OounorL (1928), 188 L. T. 742; 447. L. R. 
373; 72 Sol. Jo. 241. 
288a. ——— Wharf.]—HEwert v. Hssex Oounry 


Councit, No. 274a, ante. 

.|——Hrwert v. EssEx County OouNOIL, 

No. 274a, ante. 

——.]— ROcKINGHAM SISTERS OF 
CuHaRiry v. R., No. 216a, ante. 

824.. Add. Annotation PaeHechos 1 
a a Sisters of Charity v. 


289a. 





323a. 





Mentd. Rock- 
-» (1922]2 A. C. 


for Mines and Minerals. 


867. Add. Annotations :—Refd. Swift v. Board of 
Trade, [1925] A. C. 5620. Mentd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 


374. Add. ae s—~Consd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

878. To the existing paragraph add as follows :— 

(8) The word ‘‘lands”’ in sect. 6 of the 
above Act includes mines. 
Add. Annotation :—(Generally, Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 

412. Add. Annotations :—Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1924), 98 L. J. K. B. 529. 


Part V.—Procedure to acquire Land by Agreement. 
418. Add. Annotation :—Generally, Mentd. Re Allott, Hanmer v. Allott, [1924] 2 Oh. 498. 


Part VI. 


Procedure to acquire Land otherwise than by 


Agreement. 


478. Add. Annotation :—Refd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 


479. Add. Annotation: — Mentd. Mackenzie- 


526. Add. Avnotation:—-As to (1) Refd. Cardiff 
Corpn. v. Cook, [1028] 2 Oh. 116. 


Kennedy v. Air Council, [1927] 2 K. B. 517: Cook, [19238] 2 Ch. 115. 
PART UII. ah 8, SUB-SECT. 4.— ciation of property resulting from being ing any claim in respect of the four lots 
» (0) fil. in the vicinage of a dla roe does covered by the m could not bo 
Depreciation in value 2° give = baal to a a a, par ath gg alah aay g compensation 3 ae 
“land. }—Nz1a0n v. Pacirio GReaT ticular —R. LarOND 1921), sith lot.-—Sru Ra pa 5 ed 4: 
TASTERN Ry. Co., OBLATE ORDER OF Pri Exch. 0. C. "R. 55 AN. R. 26 : a “G38 n:—OAN 
Mary CULATE » Pactrio Gatat [1 63 Exe u ° 


Go. (1919), 67 Dr in Re gba at land the 
. 420,—-CAN. lote of land belon 


PART III. SECT. 3, SUB-SECT. 5. 


ent raed mortgage on part o 
Crown orget gine ave 


nging to a 
upon ‘oar pe the 


PART VI. SECT. 1, BUB-SECT. 2. eign 
400 1. Effect of-—No right of action 
ob for renderin 


common 
land wacless © le not | paeoean 


PART III, SECT. 8, SUB-SECT. 4,— Tote had boon dischaen br UnGien Cone. - CaNaDIAs Pacirig, RY. Go. 
es ent to Me. of $22,000 :-—Helé : (3993) 4 DL. B. 11865 30 Gan. Hy. 
292 Vv, ———,}-The general depre- tie alae vayiien although satisty- bas. 45: 520. in R. 538.0 
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5332, —— Rights of 


PART VI. SECT. 4, SUB-BECT. 1.— 
B. (a). 


666 il. Includes all that ts 


Vol. Xl—Compulsory Purchase of Land. Cases 538a—702a. 


Py —A land- 
owner has a right to deal with iG Roperty 
after a notice to treat, although the righ 
must be exercised subject.to the rights 
acquired by the undertakers by virtue of the 
nctice & so as not to increase their obliga- 
tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 
@ landowner, possessed of a leasehold interest, 
who has claimed *£550 for compensation for 
disturbance & valued his leasehold interest 
at nil, subsequently, but before his claim is 
accepted, assig.is his leasehold interest, his 
assignee stands in the same position as the 
landowner & can withdraw or amend the 
claim, either ore? or by sending iu a 
claim in respect of the leaschold interest 
wholly inconsistent with the original claim, 


& the undertakers are not then at liberty to. 


disregard the assignee & continue to treat & 


contract with the original landowner.— 
Carpisy Coren. v. Cook, [1923] 2 Ch. 115; 
92 L. J. Ch. 177; 128 L. T. 580; 87 J. P. 90; 
67 Sol. Jo. 315; 21 L. G R. 279. 


534. Add. Annotation :—Refd. Matthey v. Gurling, 


{1922] 2 A. C. 180. 


558a. Misdescription as to nature of property— 


Abatement ‘of purchase-money—Not ordered.] 
—Re STeEPNEY Boroucs Councin & Smart’s 
CONTRACT (1902), 47 Sol. Jo. 159. 


562. Add. Annotation :—As to (1) Refd. Greswolde- 


Williams v. Newcestle-upon-Tyne Corpn. 
(1927), 91 J. P. Fo. 968. om 


592. Add. Annotation Par ge ae ea v. Drum- 


mond (1923), 39 T. L. R. 171. 


595a. Building consisting of several blocks of 


offices-—Constitutes one ‘‘ bul’ ‘ing.’’]—-Grus- 
WOLDE-WILLIAMS v. NEW@ASTL2-UPON 
OoRPN, (1927), 92 J. P. 13; 26 L. G, R. 26. 


Part VII.—Assessment of Purchase Price and Compensation. 


650. Add. Citations :—[1922] 1 A. ©. 27; 91 


L. J. K. B. 202; 126 L. T. 258; 86 J. P. 25. 
Add. Annotations :—Distd. Thurrock, Grays 
& Tilbury Joint Sewerage Board v. Thames 
Land Co. (1925), 28 L. G. R. 648. Mentd. 
Thornely v. Leconfield, [1925] 1 K. B. 236. 





650a. ~~ Acquisition of land & appointment of 


arbitrator under Public Health Act, 1875 
(c. 55).}—A land co. was the owner in fee 
simple of certain Jand through which a 
sewerage board, under Public Health Act, 
1876 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
@ rising main. Subsequently an agreement 
in writing was entered into between the 
eed regarding what had been done. 
ifferences having arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1875, & before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assessed solely under Public Health Act, 
1875, he awarded the co. £5,090; if the 
arbitration was under’ Acquisition of 
(Assessment of Compensation) Act, 1919 
{c, 57), & the basis on which compensation 


GrRaFron TO 


LL 
D. L. R. 241; 600. L. R.1 


necessary 
enjoyment of y evened Fa word 
use” in Lands Act, 1847, s. 92, is PART VI. SECT. 3, SUB-SECT. 1. 
not, limited to the four walls of the 


was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the co. £2,148:—Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agree- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 
Public Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., & the co. should be awarded £2,148.— 
THURROCK, GRAYS & TILBURY JOINT SEWER- 
AGE Boakp v. THAMES LAND Co., Lirp. (1925), 
90 J.P.1; 23L G. R. 648. 


671. Add. Annotation :—Mentd. Swift v. Board of 


Trade (1924), 93 L. J. K. B. 529. 


672. Add. Annotation :—Generally, Mentd. Pros- 


perity v. Lloyds Bank (1923), 39 T. L. R. 372, 


702a. Arbitrator incapable of continuing—-Power 


to replace.]—Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else.— 


Acquisition of toll road under Provinctal local rapeahel ins Sig bg wht! before bye- 

Highways Act, 1917.}—Re Cosoure & law passed ra 

Roap Co. all 64 wv. RURAL MUNICIPALITY OF EYE HILL, 
§.—CAN. Dre 383, {19 


vires. }— KOEHMSTEDT 
23) 2 W. W. BR. 668.— 


Court.1  pART VIL SECT. 5, SUB-SECT. 3. 


iction of Ex 
». but includes all that is necos- ~—Pproperty & aivil le be pm 


the convenient ocoupation of within exclu 
Pro 1 
of an unde —_ 
mediately in front of a house, pengatio 
, when the owner was = have 


n 
willing & able to convey the whole of  satate & interest in the 
RA- the property ia 


ouse.—~— ©. SOUTH AUST 
Rattways Come. (1901), 38 


vin the Exch. Ct. 19197 OW judge of th our reme 
. . Ct. ; ere a ju of the Sup 
Pr A etree of Canada in ascerta{ning the estate Ct. of Ontario has mad 
eld: not entitled te take a s Dp of or interest of persons claiming com- possession, under 

: d im fro n for property expropri- 4 
pee it & the wall & containing &@ ated by the Dominion Crown will into ct. as security, any 

k & trait td to the laws affecting such Supreme Ct. has jurladiction to appoint 
province where an arbitrator; 220 the 


e an order for 
the above Aot, with 

terma that the ry. co. shall pay money 
judge of the 


under sect. 
judge of the county ct. of the county 


situated.-R. v. 
(1921), 20 Exch. wherein the expropriated lands lie 


H n‘a Bay Co. 
8. 4. L. R. 150,--AUS, ©. R. 418,—CAN. the proper person to ap rR os 
PART VII, SECT, 1. PART VII. SECT, 5, SUB-SECT. 1, LITTLE, & Camppenioonn ‘(ige4), 55 


ak. Public Works dd, 9. 22 — 
859 


of 0. L. R. 581.—-CAN. 


Cases 08a--1008. Eweuise anD Empme Dicesr 


‘Gross, Saerwoop & HeALp, Lrp. v. EesEx 


County Counctt, [1927] 1 Ch. 206; 


ra 


8. 
Board of Trade 


. Irvine v, 


L. R. 731. 


L. J. Ch. 21; 186 L. T. 371; 91 J. P. 17; | 768, Add. Annotation :—-Mentd. Salisbury & 1,,,9. 


48 T. L. BR. 5; 70 Sol. Jo. 1196; 25 L. G. R. 


135. 


715, Add. Annotation :-—Generally, Mentd. Samuel 


v. Dumas, [1924] A. O. 481. 


727a: Hearing — Entry in Crown Paper.] — An 


729. 


761a. 


762. 


seat} VII. SECT. 6, SUB-SECT. 8. 

interests— Award not apportioning sums 
dvetween several tnteresta— Insufficient. } 
—STEWART MUNICIPAL D1sTRIcT v. 


si, —— Arbitrator not entitled to 
allow interest. }—Re LETRos & TORONTO 
CORPN. (1924), 56 O. L. R. 175.—CAN. 


PART VII. SECT. 5, SUB-SECT. 10. 


award made by an official arbitrator under 
Acquisition of Land (Assessment of Oom- 
pensation) Act, 1919 (c. 57), in the form 
of a special case, is rightly entered in the 
Crown Paper.—Hewrit v. Essex CouNTY 


_ Councit (1927), 97 L. J. K. B. 249; 99 J. P. 


86; 44 T L. R. 111; 72 Sol. Jo. 50; 26 
L. G. R. 48 D. O. 

Add. Annotations :—Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211; Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

Award embodying decision of court on 
special case.]—An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ct. Claimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed :—Held: no appeal could be enter- 
tained.—NorTHwoop v. LONDON COUNTY 
Councit (No. 2) (1927), 96 L. J. K. B. 520; 
137 L. T. 49; 91 J. P. 98; 43 T. L. R. 347; 
25 L. G. R. 254, C. A. 

Add. Annotation:—As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. ©. 180. 





ingbridge Drainage District Board v. Sout 
Tanning Co. (1920), Ltd. [1927] 2 K.~ 


778a. Award of lump sum 


894. 


was the owner of certain land with regard 
the acquisition of which an arbn. was | 
under Acquisition of Land (Assessment _. 
Compensation) Act, 1919 (c. 57). He claimed 
£17,362, &, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council “‘ to pay £100 towards 
the costs of claimant.’’ Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above. order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act :— 
eld: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed.—Brap- 
SHAW v, AIR COUNCIL, [1926] Ch. 329; 95 
L. J. Ch. 499; 185 L. T. 588; 42 T. L. R. 
197; 70 Sol. Jo. 367; 24 L. G. R. 351. 
Add. Annotation :—Mentd. R. v. Electricity 
Comrs., Ea p. London Electricity Joint 
Committee Co., [1924] 1 K. B. 171. 


Part VIII.—Entry on Lands by Promoters. 


1005. Add. Annotation :—Generally, Mentd. Kennard v. Cory, [1922] 1 Ch. 265. 





Clatm in respect uf several 


good om tts 
CORPN. P. 


1s80N TOWN &. 
W. W. R. 680.—CAN 


xi. —————, }— 
(Ciry) (1922), 70 D. 

yi. —— Lump sum awarded— Award 
‘are.}—~NORTH COWICHAN 
ORE-LANGTON, [1921] 2 
WwW. W. R. 484.—CAN 
WILLIAMS o. EDMONTON, DONVEGAN & 
BRITISH CoLUMBIA Ry Co 


determined upon a wrong principle.— 
AMBSON, [1919] 3 


WINTER ov. TORONTO 
L. R. 





o (p. 197) i. -}+~—Where a 
large pum ber of witnesses give evidence 
to the same effect op a question of 
valne the award of an arbitrator based 
thereon will not be set aside.—CaNa- 
DIAN NORTUERN Ry. Ca. 0. KETCHESON 
(1918), 21 Can. Ry. Cas. 104; 32 
D. L. R. 629.—CAN. 


q@ (p. 197) i. ——— —— Question only 





458.—-CAN. 


one of quantum.|—Re Lrrros & 
TORONTO CORPN, (1924), 66 0. L. R. 
175.—CAN. 


[19171 3 





m (p. 196) i. ——- Under Dominion hy 
Rachoay dct, 1906 (6. 37).)—He K rret- i es 601. jan, PART VIII. SECT. 1, SUB-SECT. 1. 
MinhOUL Coie Re: “rip18}) 4 ®Ppellate ct. showld not interfore to sn. Payment or tender of compensa- 
W R. 411.—CAN. , yary an avard tries ie porte! tant whit ie necessary ry. nis ay ae OL Ee 
2e@ award does not truly represen e . . © FAUL » ~ LY. 
m (p. 196) ii. —-- Under Dominion honest opinion of the arbitrators as to Cas. 417.—CAN, 


Railway Act, 
ARBITRATION UNDER THE RAILWAY 
AcT, BRITISN COLUMBIA PERMANENT 
oe tNG i ‘4 aapeTass an ean Ry. 
D. L. R. 7 e 4 Ld 77 3 65 
CAN. 

m (p. 196) iii. Saar oe —_——, 
RAPIDS MANUFACTURING 
naa {1927] 2 D. 


e (p. 196) 1. —— Award determined 
on unong prin-ipie.}—Where damages 
were recoverable by reason of lowering 
of the sidewalk in front of a building 


1919 (ce. 68).}—He 


D 
Paap el a a Ty 
L. R. 83,—. SULLIVAN & 


TRATION ACT 


iv. 
TOWNSHIP OF 
{1927)2 D.L. R. 74; 60 0. L. R. 107. 
—QOAN. 


Scott & 





e(p 197) 1. —— ——.}+—Re ARBI- 

, ste Woons, {1923) 

DL. L. R. 1000; 32 B.C. R. 2113 (1923) 
1 W. W. R. 13844.—CAN, 


damages, or that the basis of valuation 


was erroneous.——- He 
Town, [1922] 62 O. L. R. 604.—CAN. A. 


o(p. 197) iil. ——— ——. }—-W 
e. Cross, [1927] 3 D. L. R. 
(1927 12 W. W. R. 644: 87 Man. 
40.— AN, 


OsaawA PART VIII. SECT. 1, SUB-SECT. 2.— 


INNIPEG ai, —— Or erproprtation proceedings 
1072; «comnleted.}—GonvaRD ¢o. HalINBRIDGE 
L. R. oe Co. (1920), 29 B. Cc. R. 188.— 


nnn, RE : 
BERTIE, PART VIII, SECT. 2, SUB-SECT. 14. 

80. Application for warrant of pos- 
cession — Jurisdiction of kachequer 
Court to hear.}—~#e EXCHEQUER COURT 
2 om (1925) 4 D. L. R. 673.— 


consisting in the decreased value of SPo ane. CANADIAN Nae 
eee ry, but yay povenggy Note the Pa m (p. 197 AS — ieaas be 0 Eon Ones Ry. ar v. Lane Lig264 4 
Held : thea must be set aside “as 107 GAN, RPN. { )» e e e cal ad r) { 925) xch, Oo. R. 1 3. 


Vol. XI—Compulsory Purchase of Land. Cases 1097—1997a. 


Part IX.—Assessment of Compensation after Entry 


Injurious Affection. 
1097, Add. Annotation :—As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Oh. 115. 


Part X. Conveyance of Land and Payment of Purchase- 
Money. 


1125. Add. Annotations :—As to (1) Refd. Swift 
v. Board of Trade (1924). 93 L. J. K. B. 
ree ; Swift v. Board of Trade, [1925] A. C. 


1126. Add. Annotation :—Mentd. Swift v. Board 
‘ of Trade (1924), 938 L. J. K. B. 529. 


1158. Add. Annotation :—Consd. Berners v. 
ing, (1925) Ch. 264. 


1205a. -}—Upon the expropriation of land 
under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 


. 


Flem- 





the principal sum awarded fro the date 
when possession was taken, unless the Act 
clearly shows a contrary ‘intention.—INGLE- 
woop Putp & Paper Co. v. New Bruns- 
WICK ExLecrric PowER COMMISSION, [1928] 
A. C. 492; 97 L. J. P. ©. 118; 139 L, T. 
593, P. C, 

1238. Add. Annotation :—Mentd. Swift v. Board 
of Trade (1924), 938 L. J. K. B. 529. 

1239. Add. Annotation :—Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 

.|\—Re BRoMLEY GUARDIANS (1845), 4 

L. T. O. 8S, 430. 





Part Xl.—Application of Money Deposited in Bank. 


1882. Add. Annotation :—Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 


13884. Add. Annotation:—Consd. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 


1384a. ——— Title not proved to be defective— 


Payment out ordered.J—Ea2 p. BURDETT 
Courts, [1927] 2 Ch. 98; 96 L. J. Ch. 4583 ; 
137 L.. 'T. 404; 71 Sol. Jo. 389. 

1500. Add. Annotation :—Consd. Re Williams’ 
eee Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Part XII. Costs when Money Deposited Liability of 
Promoters. 


1597. Add. Annotations :—As to (2) Refd. Camp- 
bell v. Pollak, [1927] A. OC. 732. Generally, 
Mentd. ie Letters Patent No. 139207, He 
Oarbonit Akt. [1924] 2 Ch. 58; Re Wartling 
Tithe Redemption, [1924] 2 Ch. 123. 

1604. Add. Annotation :—Refd. Re Letters Patent 
ae 139207, Re Oarbonit Akt., [1924] 2 Ch. 


1614a. -|—Re LONDON BriIpGE Acts, 
a . TATHAM (1838), 3 Y. & O. Ex. 67; 7 


. Ex. Eq. 64; 2 Jur. 440; 160 BR. R. 617. 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (0) i. ARBITRATION 
WINNIPRG 


d i. ————, J—R. Uv. McKENZIE (1890), (1924 4 D 
2 xe b14.—-CAN: 


h. Cc. R. 198.—CAN. 


ment) det ( 
pi. —— rom filing of caveat— 


Owner Aahebiaairy in ssession. }-— ite 
CT, 
Sonoo.L Duisrricr No. 1, 
L. R. 1017; 3 W. W. R. 


zi.—— Sperry Corporation (Amend- 
0. of 1924), & 17.}.—- 
SYDNEY MUNICIPAL COUNCIL v. TROY, 


1985. Add. Annotations :—Retd. Re Booth & 
Southend-on-Sea Estates Co.’s, Contract, 
[1927] 1 Ch. 579. Mentd. Re Child Villiers’ 
Appln., Villiers v. A.-G., [1922] 1 Ch. 394. 


1997a. Transfer of fund from charity trustees to' 
official trustees of charitable funds—Costs to 
be borne equally by promoters.|—E2 p. 
SUNBURY-ON-THAMES URBAN DISTRICT 
Councrm, Ex p. STAINES ResERVOIRS JOINT 
COMMITTER (1922), 86 J. P. Jo. 153. . 


(1927] A.C. 706; 98 L. J. P. CGC. 124; 
Rose#Kco & 1374L.T. 707, P. O.—AUS, 


PART XII SECT. 8, SUB-SECT. 5.—A. 

: ; Forp & CaNa- 
DIAN PactFic Ry. Co. (1926), 32 Can. 
Ry. Cas. 319.—CAN. 
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Cases 2004—-—2225a. Enauish anp Expres Dicxat SurpLement. 


Part XII1.—Purchase of Particular Interests in Land. 


2004. Add. Annotation :—Generally, Mentd. Lapish 
v. Braithwaite (1924), 093 L. J. K. B. 1128. 


2017a. Agreement with mortgagor—Binding on 
mortgagee entering into possession.|—MoLp 
v. WHEATCROFT (1859), 27 Beav. 510; 29 
L. J. Ch. 11; 11. T. 226; 6 Jur. N. 8. 2; 
54 KB. R. 202. 


2035a. Lease granted after conveyance to 
promoters——Reference to ascertain validity of 
agreement for lease.]|—-NORFOLK Ry. Co. v. 
rc ad (1849), 14 L. T. O. 8S. 170; 13 Jur. 


2087. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Oh. 177. 


2088. Add. Annotation :—Apld. Cardiff Oorpn. v, 
Cook, [1928] 2 Ch. 115. ‘ 

2058., Add. Annotation :—Mentd. Bean v. Flaxton 
R. D. O. (1928), 139 L. T. 320, 

2059. Add. Citation :—66 L. J. Q. B. 80. 

2067. Add. Annotation :-—Consd. Matthey v. Ourl- 
ing, [1922] 2 A. O. 180. 


2068. Add. Annotation :—Refd. Matthey v. Curling, 
" [1922] 2 A. OC. 180. . 

2075. Add. Annotation :—Refd. Cardiff Corpn. »v. 

Cook (1922), 92 L. J. Ch. 177. ; 


Part XlV¥V.—Superfluous Lands. 


2125. Add. Annotation :—-Generally, Mentd. Rich- 
mond v. Savill, [1926] 2 K. B. 530. 


: Dominion Coal Co. (1925), 42 T. L. R. 


2136. Add. Annotation :—Refd. Conron v. L. 0. C., 2145. Add. Annotation :-—Retd. Graigola Merthyr 


{1922] 2 Ch. 288. 


2141. Add. Annotations :—Mentd. Kelly v. Barrett, 
[1924] 2 Oh. 379; Lord Strathcona 8.8. Co. 


Co. v. Swansea Corpn., [1928] Ch. 235. 


2150. Add. Annotation :—Generally, Mentd. Con- 


ron v. L. C. O., [1922] 2 Oh. 283. 


Part XV. Compensation for Land taken or used for 
Special Purposes. | 


2203a. -.|—THURROCK, GRAYS & TILBURY 
JOINT SEWERAGE BoarRp v. THames LAND 
Co., Lirp., No. 650a, ante. 

2214. Add. Annotation :—Mentd. Cardiff Corpn. 
v. Cook (1922), 92 L. J. Ch. 177. 

2218. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

2222a. —— Loss of trade & licence & value 
of trade fixtures not considered.]|—NortTH- 
woop v. LONDON Country CouUNcIL, {1926] 2 
K. B. 411; 95 L. J. K. B. 862; 135 L. T. 
169; 90 J. P. 128; 42 T. L. R. 508; 24 
L. G. R. 415, D. C.3 on appeal (1927), 96 

L. J. K. B. 520, ©. A. 


2225a. Under Housing, Town Planning, etc., Act, 
1819 (c. 35)—Acquisition of land—Extent of 
powers.|——Under the above Act, defte. made 

an order, subsequently confirmed by the 

i r of Health, for the compulsory 
acquisition -for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 

for the accommodation of one hundred & 
twenty thousand persons. They also pro- 





PART XIII. SECT. 3. 


2022 i. Interest—Rate of-~Apnplica- 
tion to reduce—R. S. O., 1897 (e110), 


PART XIII. GECT. 5, SUB-SECT. 1. 
“4i.—-—— Arges tnvalid lease. 


posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, & (6) of pro- 
viding for the general entertainment & 
refreshment of the population :—Held: the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s. 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts; & 
that power was not limited to houses which 


Bay Co. (1921), 65 D. L. R. 669; 20 
Exch. OC. & 415.—-CAN. 


PART XIII. AEOT. 6, SUB-SECT. 4 e 


ss 15, 16:}—Re Kinaston Licat, icy popes instrament net ore: 

Heat & PowER . & Kingston ae : . ti, ——— Enitlled to offer-—<Ag well as 
Coren. (1904), 24 G. L. T. . regis lease did not vest any estate ° : ‘ 
0. L. R. 258; 8 0. W. R.769.—CAN, OF interest in the lessee & he was owner.) oR. o. MuaGRave, [1024] Exch 


e e was 
not entitled to compensation in respect 
of the expropriation.-R. v. Hh 


UDBON’S 


Vol. X1.—Compulsory Purchase of Land. Cases 2225a—2295. 


it was proposed to adapt for working-class 2252. Add. Annotation :—As to (8) Refd. Conron 
" ee steer — be S alter v. L. OC. 0., [1922] 2 Ch.-283. 
-containe e later part of the sub-sect. ; ee: 
upon the above construction of the Act. aa pani a On bee :—Mentd. Conron v. L. C.C., 
subject to confirmation by the Minister of : : : “ 
Health, defts. had power under sect. 12 (1) 2271. Add. Annotation :—Mentd. Conrony. L. 0. C., 
3 the Act to ipa rrisalbe pitied rece [1922] 2.Ch. 283. 
use in question for the attainment o C) Ske 
Semble: both under sect. 12 (2) of the [1922] . 
Act, & under Housing of the Working Classes 2278. Add, Annotation :—Mentd. Conron v. L. 0. C., 
Act, ar Bs ae ptea tanetan nad ay similar [1922] 2 Ch. 283. 
wer for effec e like objects. —OONRON 
i LONDON County Councm, [1922] 2 Ch. 2286a. Compensation for damage to land by sever- 


: , ; ance not included.j]—CourTauLps, Lrn. v. 
co a0 a oe ig Ce a Pe Crry or LoNDON Corpn., [1926] 2 K. B. 506; 
nub nom. CONSON v. LONDON COUNTY 05 L. J. K. B. 972; 186 L. T, 275; 90 J. P. 
Counct, 66 Sol. Jo. 850. 164; 42 T, L. R. 781; 70S0L >. 1024; 24 
2249. Add. Annotations :—Mentd. The Wilhelmina, L. G. R. 538, D. 0. 
{1923] P. 112; Cayzer, Irvine v. Board of 2295. Add. Annotation :—Mentd. Conron v. L. CO. C., 
Trade, [1927] 1 K. B. 269, [1922] 2 Oh. 283. 
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Cases 1— 48a. 


bad. 


6a. 


11. 
12. 


138. 
17. 


17a. 


19. 


36. 


87. 


Ewe.isH AND Eveprre Digest SUPPLEMENT. 


CONFLICT OF LAWS. 


Part 1—Principles of Jurisdiction. 


Add. Annotation :—Retd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 

Add. Annotations :—Folld. Re Visser, Holland 
v. Drukker, [1928] Ch. 877. Mentd. Tallack 
v. Tallack & Broekema, [1927] P. 211. : 


-]—The English cts. will not entertain an 
action for the enforcement of the revenue 
law of.a foreign State.—Re VISSER, QUEEN 
OF HOLLAND v. DRUKKER, [1928] 1 Ch. 877; 
97 L. J. Ch. 488; 189 L. T. 658; 44 7.1L. R. 
692; 72 Sol. Jo. 618. 


Add. Annotation :—Refd. Kramer v. A.-G., 
[1923] A. C. 628. 


Add. Annotation :—As to (1) Apprvd. Kramer 
v. A.-G. (1922), 92 L. J. Ch. 1. 

After this case add ‘‘ Who are foreign 
nationals within Treaties of Peace & con- 
peauent Orders generally, see pp. 75-77, 
ante.”’ 


Add. Citation :-—2 T. L. R. 116, D. C. 


Add. Annotations :—Asto (1) Refd. The Jupiter 
(1924),93 L. J. P. 156; Russian Commercial 
& Industrial Bank v. Comptoir D’Escompte 
De Mulhouse (1924), 93 L. J. K. B. 1098. As 
to (2) Folid. White,-Child & Beney v. Simmons; 
White, Child & Beney v. Eagle Star & British 
Dominions Insce. (1922), 127°L. T. 671. 
Refd. Fenton Textile Assocn. v. Kraasin (1921), 
38 T. L. R. 259; Banque Internationale De 
Commerce De Petrograd v. Goukassow (1924), 
40 T. L. R. 837. As to (3) Consd. The Jupiter 
(No. 3) (1927), 187 L. 'T. 333. Generally, Refd. 
Musmann v. Engelke (1927), 43 T. L. R. 685. 
Mentd. Duff Development Co. v. Kelantan 
Government, [1824] A. C. 797. 

-] — Pltfs. were an English 
limited co. of engineers & merchants. Part 
of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 











their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
l’Azoff-Don. Having done 80, pitfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property ‘directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power... .” 
No claim was to attach under the policy 
(inter alia) ‘‘ for confiscation or destruction 
by the Govt. of the country in which the pto- 
perty is situated.’”’ In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt. 
as @ sovereign power :—Held: on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt. of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt. as the de facto Govt. of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy ‘“‘. . . for confiscation or destruc- 
by the Govt. of the country in which the 

roperty is situated.”—-WHITE, CHILD & 

ENEY, Lrp. v Summons, WHITE, CH™D & 
BENEY, Lrp. v. EAGLE STAR & BRITISH 
DOMINIONS INSURANCE Co. (1922), 127 L. T. 
571; 38 T. L. R. 616, OC. A. 


Part tl.—Domicil. 


Add. Annotations :—As to (2) Refd. Fleming 
v. Horniman (1928), 138 L. T. 669. <As to 
(3) Refd. Ze Annesley, Davidson v. Annesley, 
[1926] Ch. 692. Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Mentd. 
Eustace v. Eustace, [1924] P. 45. 

Add. Annotations :—Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Mentd. 
Eustace v. Eustace, [1924] P. 45. 

Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 


sq. Person seltled in province.]—For 


person settled in one of tho provinces 


38. Add. Annotation :—Refd. 


[1926] A. C. 444; 95 L. J. P.O. 102; 
PART ll. SECT. 1. 134 L. T. 717; 42 T. L. R. 317.—CAN. 


(1924) P. 72. 


44. Add. Annotation :—Refd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 

--|—Where a man leaves the country 
of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that country, 
as permanently residing there, he re-acquires 


thereof, resides temporarily in another 
country with the intention of returning 
to some place in the United States, 

h not necessarily to the state in 


purposes of divorce the domicil of a a ll. SECT. 2, SUB-SECT. 1. paste 3 petsecre lived, io dpencat 
oO 


of Canada is that 


articular province iii, 


ere sera Deri eed @& person 
whose domicil of was outside of 


revert to his domicil origin, even 


though the Do on Parliament has 0 with respect to divorce.—-NELSON »%. 
legislative power to dissolve the mar- the United States & who hasacquireda N4EISON, pe) 8D. L. R. 22; [1925] 
riage.—A.-G. FOR ALBERTA v. Cook, domicil of choice in one of the states 2 W. W. R. 1.—CAN. 


afd 


a domicil of choice there, only when with that 
intention he again resides there, The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired.——-FLEMING v. HORNIMAN (1928), 
188 L. T. 669; 44 T. L. R. 315. 

Add. Annotation:—As to (6) Refd. Re 
rea Davidson v. Annesley, [1926] Ch. 
Add. Annotation :—As to (2) Refd. Rudd v. 
Rudd, [1924] P. 72. 


——— ——— After revival of domicil on abandon- 
ment of domicil of choice.|—FLemine v. 
HORNIMAN, No. 48a, ante. 

——.J]—Rupp v. Rupp, No. 903a, post. 
Add. Annotation:—As to (2) Refd. Re 
punemeys Davidson v. Annesley, [1926] Ch. 
Add. Annotation :—Folld. Re Cunnington, 
Healing v. Webb, [1924] 1 Oh. 68. 

Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 


68. Add. Annotation :—As to (1) Refd. Rudd v. 
Rudd, [1924] P. 72. 


Add. Annotations :—As to (1) Refd. Re 

Annesley, Davidson v. Annesley, [1926] Ch. 

692. Generally, Mentd. Perlak Petroleum 

Maatschappij v. Deen, [1924] 1 K. B. 111; 

Buerger v. New York Life Assce. (1927), 96 

L. J. K. B. 930. 

104. Add. Annotations :—As to (1) Expld. Graham 
v. Graham, [1928] P. 31. Refd. Eustace v. 
Eustace, [1924] P. 45. 

115. Add. Annotations :—Refd. Rudd v. Rudd, 
[1924] P. 72; Bartlett v. Bartlett, [1925] 
A.C.377; Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. 

128. Add. Citation :—4 Notes of Cases, 698, n. 

142. Add. Annotations :—As to (2) Refd. A.-G. for 

Alberta v. Cook, [1926] A. C. 444; H.v. H., 

[1928] P. 206. 


145. Add. Annotation :—Consd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 

192. Add, Annotation :—Refd. Fleming v. Horni- 
man (1928), 1388 L. TI. 669, 

214, Add. Annotations :—Apld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford 

- & Von Kuhlmann, [1923] P. 130. 


59. 


66. 
67. 


69. 


Vol. XI.—Conflict of Laws. Cases 48a—249a. 


218. Add. Annotations :—-As to (1) Consd. H. »v. H., 
[1928] P. 206. Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Generally, Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 118. 


220. Add. Annotatians :—As to (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A.C. 444. Generally, 
Refd. Salvesen (or von Lorang) v. Austrian 
Property ‘Administrator, [1927] A. ©. 641; 
H. v. H., [19281 P. 206. 


221. Add. Annotations :—As to (2) Consd. A.-G. for 

’ Alberta v. Cook, [1926] A. C. 444; Salvesen 

(or von Lorang) v. Austrian Property Adminis- 
trator, (1927) A. C. 641. 


228. Add. Annotation :—Refd. A.-G. f * Alberta v. 
Cook, [1926] A. 0. 444. © 


225. Add. Annotation :—Expld. A.-G. for’ Alberta 
v. Cook, [1926] A. 0. 444... 


228. Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; Salvesen (or 
von Lorang) v. Austrian Property Admini- 
strator, [1927] A. C. 641. Refd. Mitford v. 
Mitford & Von Kuhlmann, [1923) P. 130; 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669; H. v. H., [1928] P. 206. 


248. Add. Annotation :--Consd. Re Annesley, 
Davidson v. Annesley, {1926] Ch. 692. 


249. Add. Annotation :—Dbtd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 


249a. -}—The question whether a person 
is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as'to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 18 :—Held: (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France in administering her estate; (2) on 
the evidence as to the French law, the French 
cts. in administering the movable property 
of deceased would apply French municipal 
law, & the testamentary disposing power of 








PART II. SECT. 3, SUB-SECT. 1.—A. 

61 ii. ——.J— A domicil of 
oO differs from a domictl of choice 
mainly in this, that its character is more 
enduring, its hold stronger & less easily 
Shaken off. Such a domicil continues 
unless it is shown with perfect clearness 
& satisfaction that there was a fixed 
& settled purpose to acquire @ new 
domicil. his onus is a heavy one, & 
is upon those who assert a change of 
domictl.—- Ite MURRAY’S EstaTs, [1921) 
oa Ww. R. 874 ’ 31 Man. L. R. 62.— 


origin is not easily shaken off. Mero 
absence from home, rov & wander- 








ing, however long pursued, are not in « 


themselves sufficient to effect a phaoNe 5 
to do so there must be a fixed & sett d 
purpose to abandon the donticil of 
origin & to settle in tho country of 


Choice.—~BaRRY v. 
gr, 29; {1921} 3 W. 
PART II. SECT. 8, SUB-SECT. 1.—B, 


60 itl, ———.}—-GroTuxor v. GROTH- 
Kop, [1998] NOZ he NZ, 


PART Il. SECT. 3, SUB-SECT. 2.—A. 


67 .}—CRORBY v. THOM- 
SON (N. B.), [1926] 4 D. L. R. 56.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (J). 


146 i. House or apartments rented in 
another country—Family estate kept up.) 
—Deft., whose domicil of origin was 
Scottish & who held a Scottish title 
& owned large landed cstatcs in 
Scotland, left Scotland in 1895 for 
Canada, & carried on business there 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 
part of each year. In order to supervise 

8 financial interests, which were in 
America, & to avoid British income 
tax. He retained his Scottish estates 
& resided on them during some part 
of each year. In correspondence with 
his wife, who lived in London, he 
referred to the family residence on his 
Scottish estates as ‘‘ home,” & in an 
afidavit ed by him in 1920 he 
described elf as a  domicticd 
Scotsman :—Held: deft. had_ failed 
to prove an intention to abandon his 
Scottish domici! & to acquire a domicil 


365 


of choice in America.— Ross v. Ross, 
{1926} S C, 1038.—SCOT. 


er. Residence in country of origin 
retained— Residence in another country 
—Connections with country of origin 
continued.}—Re  MURRAY’S STATR, 
i fel W. R. 874; 31 Man. L. R. 
6 oe e 


st. ———_ —-—— _-——~.] — DONALD v. 
DONALD, [1922] N. LZ. L. R. 237.—N.Z. 


PART II. SECT. 38, SUB-SECT. 2.—G. 


" gw. Income tax paid in country of 
choice-—Claims for income taz in country 
of origin successfully resisted.)—Held : 
facts of great importance in deter- 
mining question of domicil.—BarRry v. 
ee by gemes, Apt. 29: [1921] 
3 W. ° R, 182.—S. e 


PART Il. SECT. 8, SUB-SECT. 4. 

230 x. .J—BOoYLe v. BOYLE, 

230 xi. ———.] -— JONES v. JONES 
(1923), I. L. R. 1 Ran. 705.—IND. 


Cases 4l7a. 


deceased was governed by that law.—He 
ANNESLEY, DAVIDSON v. ANNESLEY, [1926] 
Oh. 692; 95 L. J. Ch. 404; 185 L. T. 508; 
42 T. L. R. 584, 


Emerme Dicosst SupPLEMENT. 


ANNESLYY, DAVIDSON 
v. ANNESLUY, No. 24a, ante. 
265. Add. weie tw :—Refd. oe Vi A-G., 
[1928] A. O. 528. 


Part [ll—Nature of Property. 


290. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1928] 1 Ch. 192. 


297. Add. Annotations :—Refd. Re Berchtold, 
Berchtold v. Capron, []923] 1 Ch..192.- Mentd. 
Re Rush, Warre v. Rush, [1923] 1 Ch. 66. 


800. Add. Annotation :~—Refd. Re Berchtold, 
Berchtold v. Capron, [1928] 1 Oh. 192. 


802. For the paragraph in the original volume 
substitute the following paragraph :— 


-—-— Interest in proceeds of sale of English 
freeholds-——-By English law.])—When a person 
domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 


trust for sale but not yet sold, such an interest 
is an immovable, & the succession thereto 
is governed by the lew siitus.—He BERCHTOLD, 
BERCHTOLD v. Capron, [1923] 1 Oh. 1802; 92 
L. J. Ch. 185 ; 128 L. T. 591; 87 Sol. Jo. 212. 


808. For the paragraph in the ori volume 
substitute io paragraph numbered 802 in 
the original volume. 

808. Add. Annotation: —-Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


809. Add. Annotalion :—Consd. Re SBerchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 
311. Add. Annotation :—Generally, Mentd. Re 
oe Berchtold v. Capron: [1928] 1 Ch. 


Part 1V.—Immovables. 


822. Add. Annotation :—Mentd. Tallack v. Tal- 
lack & Broekema, [1927] P. 211. 

849. Add. Annotation :-—Refd. Hunter v. Stad- 
tische Hochseefischerei Gesellschaft, [1025] 2 
K. B. 493. 

852. Add. Citation :—sub nom. ANON., 1 Salk. 404. 

363. Add. Annotation :—Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 187 L. T. 187. 

868. For “ (2) an order giving leave to serve a 
writ in an action for rescission ’’ read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.”’ 


Part V.— 


417. Add. Annotation :—Consd. oe de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
417a. ——— ——— ——.]—The Q. Oo. was a co. 

incorporated & carrying on business in 





Add. Citation :—127 L. T. 209. 

3783. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

874, After this case for “Foreign judgments 
generally.|— See Part XIV., post,’’ read 
‘* Foreign judgments generally, see pp. 444 
-et seqg., post.” 

380. Add. Annotations :—As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

400. Add. Annotation :—Mentd. Re Jordison, Raine 
v. Jordison, [1922] 1 Oh. 440. 


Movables. 
Queensland. In Sept. 1886, Ao Q, Oo. 
issued & deposited with the Bank, as 


security for moneys due & to ibeurne due 
two debentures, the one for £10,000, & the 


Re BuRKE nora co ), {1927] 3 consisted of the most part of real & 
pi. —~-}Although land for pm. W: W: Be 718 Faclnded Booting nevttago t= ire he 
as personal property, Pad ioc ass PART IV. SECT. 1, SUB-SECT. 1. te. had ¢ ex Ri ction 
movable.—. XAND nae {1937 ] ~~. }-—Fe HICKSON, ia aD ainda ost vd 

1D. rT R. 602 5, 927} 3 ww. R (gan rg Dp. . L. R. 6( 607 ; 610. L. R. Sco Liles cre 

foe in land agreed to be q ‘respass to land-—-Land situate’ ~* zi 

on the testate ghroad-—inj fire spreading into PART v. SECT. 3, chnaueetih 1. 
of an owner of land tants in Saskat- ioe State. scat v. ABBOTS- _ 1. Mobdtia sonam.] 
chewan his title is subject to the interest RD LUMBER MINING & DEVELOPMENT whose. 4 domntell was’ was in B Ontario, 
Gereoriant, for aslo" thn ‘uiorat a PA Paras eicodt athe Bat ‘he the ins of hin death ins 
en or s&je, ce] OFres 0 we a e 0 A Geactn, a 

in the land is immovable Bank in chigan :—-Held: tha 


& devolves according to the 

Taw of, Seek atchewan & i to be 
ae pga the popimaehtaties of 
fee estate in’ thet province, even though 


deceased died domiciled elseewhere.-— Hence ae 


orate IV. pont big SUB-SECT. & 


heritage.}-—Tes 

ou gy in. lingland, a idee a it is ft 

oiled in, Hn nglish 1926 L. a 
of his. uole ie eee eich x a ois 
866 


ir Mickiean a mse abhyaically situated 


which a BL 


for 850,000.; both debentures assigned 
ig Ay gest ah a pital of the co., & were, as the 
rding to the law of Queens- 
a tn Deo. 1886-08 the Q. Co. made a call 
of of 60 & share payable in four instalments, 
in Feb., Apr., June, & Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for win up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made.in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
trom the Q. Co. sums entrusted to them 
for investment. Immediately after the 
institution of the action the iain ts due 
under the call made by the Q. Co. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest 
on on the dependence of the action. Pro- 
in this action were restrained by 
tho High Ct. in Hngland on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by e Scotch 
8 holders in the OCo Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land windin up allowing the claim of the A. 
Co. for £12,662 4s. 5d. The U. Bank, whose 
claim a gainst the Q. Oo. had been allowed for 
£74, O00" but who had valued their security 
at £31 000, took out a summons claiming 
that the liquidator should pa v over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be id in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, & upon the decree being pro- 
nounced in the suit the security would become 


Annotat 
(1928). 94 95L. J B. 955. Bet 
2 Ch. 117. 


Conflict of Laws. Oases 41'7a—448. 


complete, & that such an arrestment operated 
as an assignment of the fund duly intimated + 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree; & that, 
to the law of Scotland, in order to create a. 
competent, ey over prporporen! pares re 
perty, the assignment thereof must y 
intinated to the debtor :—Held: without 
deci oe point whether the maxim 
“M untur personam’’ made the 
assi vl the calls by the Q. Co. domiciled 
Se ueensland valid in Scot and, the case 
overned ae the principle that, if a 
tans er of personal property is carried out 
validly according to the law of the country 
where the ate ae ig raters it cannot be 
made inv law of the 
assignor’s domivi 3 &as aca proved 
that the arrestment operated &s an assignment 
by the Q. oO completed by intimation accord- 
ing to the law of Scotland, that assignment 
ue not be made invalid by the prior 
ent, which could only have effect 
by the e law of Queensland.— Re QUEENSLAND 
RCANTILD & AGENCY Co., Hz p. AUSTRA- 
LASIAN INVESTMENT OCo., Ez p. UNION BANK 
OF AUSTRALIA, [1892] 1 Ch. 219; 61 L. J. Ch. 
145 ; 66 L. T. 433; 8 T. L. R. 177, 0. A. 


tons « —Cons as. Guatemala (Re ublica de) v. Nunez 
elly v. Selwyn, [1905] 


418. Add. Annotations: —Consd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Albemarle Supply Co. v. Hind (1927), 
43 T. L. R. 652. Mentd. Re Allester, [1922] 
2 Oh. 211; Pennington v. Reliance Motor 
Works, [1923] 1 K. B. 127. 


421. Add. Annotation :—Refd. Sedgwick Collins v. 


ee Insce. of Petrograd (1925), 138 L. T. 


428. Add. Annotations :—Apld. Guatemala (Re- 


publica de) v. Nunez (1926), 95 L. J. K. B. 
955. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Ch. 15. 


424. Add. Annotation :—Distd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


Part Vil.—Succession. 


489. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


439a. Interest in proceeds of sale of English 
freeholds.|——-fe BERCHTOLD, BERCHTOLD V. 
Carron, No. 402, ante, 


4402, —— Will of Egyptian realty made by British 
subject domioiied in Egypt-—-Ottoman Order 
in Council, 1910, art, 90.|—A Moslem British 
subject domiciled in Egypt died in 1918 

ssessed of property which was all in Egypt. 
He e was purvived by his mother, who accord- 





ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
leaving all his property to his widow & 
children :—Held: having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled b arger 8 
law.—BaRTLETT v. BARTLETT, [1925] See 
377; 94 L. 3. P.C. 100; 183 L. T. 23, P 


448. ‘Ada. Annotation :—As to (1) Refd. Re ne 


told, Berchtold v. Capron, [1923] 1 Oh. 192. 


PART VI, SECT. 3 si aieaagi 1.—A. [19223] N. Z. L. R. 468.——N. Z. man died leaying a wil) alt Scottish 
——.} Tee tator who had 458 x. ——.}—War Stock & Nations, ora De he snuch he convexre his estate 


formeniy” resided N vA went to War Bonds are Im’ *~’ 


Victoria, where sording to an affie Yestmenta, githe 
by bis zor. he acquired & England, 
at al his death ro retained a domicil, The 


= 


ted them 
ea in S sot setae a Sortala eum for the use 
vs was ms . liferentrix, & on her death to pay 


douriciled s- Boottand —Held: ube fie further out of ft to a named legatee. 


ell to be her directed that, in the event 
a ag roperty waa invested in effect of the destinations f ba the legates redeceasing the period 
Buk of te Kari of land in N.Z, renee anger rae fo a oe of ivinion without leaving issue, the 
he ste: teen inttate. Boat CUNNINGHAM’S TRUSTEES V. CUNNING- eeecy y should Lae Bag to fest Pegg te 

to Peer Re @ governed b ” thes w of Pe rel 8. oe Pea tate Boots. Zeceaaed the jiferentrix without leaving 
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Cases 460-—626a. 


460. Add. Annotation :—Generally, Mentd. Ord 
v. Ord, [1928] 2 K. B. 432. 


511. For the paragraph in the original volume 
substitute the following paragraph :— 
—-—— Share in proceeds of sale of freeholds— 
Held on trust for sale but not converted.|— 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. f4),- 8. 1.—Re 
LYNE’S SETTLEMENT Trusts, Re GIBBS, 
LYNE v. GrBBs, [1919] 1 Ch. 80; 88 L. J. Ch. 
a oa T.81; 85 T. LR. 44 + 63 Sol. Jo. 
Annotation : —Reid. Re Berchtold, Berchtold v. Capron, [1923] 
521. Add. Annotation :—Folld. Re Ounnington, 
Healing v. Webb, [1924] 1 Ch. 68. 


526a. ]—By his will made in English 
form in England testator, who described 
himself as a British subject residing in 
France, bequeathed to his sole exor., who was 
English, his estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide al) the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legacy was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
' residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
_& the property comprising the residue was 
in England. The residuary legatees were all 
English, On a gummons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled :—Held: the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primé facie 
general rule applied, & the will must be 
construed by French law.— He CUNNINGTON, 
HEALING v. WEBB, [1924] 1 Ch. 68; 93 








L. J. Ch. 95; 180 L. T. 808; 68 Sol. JO. 
118. 
528. Add. <Annotation:—As to (1) Refd. Re 


ao Manners v. Manners, [1923] 1 Ch. 
586. Add. Annotation :—Consd. Favorke v. Stein- 

kopff, (1922) 1 Ch. 174. 
-|—Funds in ct. standing to the 
credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil.— Re SCHNAPPER, 
1828) 1 Ch. 420; 97 L. J. Ch. 257 ; 139 
L. 'T. 42; 72 Sol. Jo. 137. 
——.]—Administration, with a copy 
of the will annexed, of a party domiciled in 
Scotland, granted, ‘in conformity with the 


issue. Both at the date of rearator’e 
death & his own death he was 

domiciled Englishman. On the death 
of the liferentrix :—Held: in the 


548a. 











563a. 


to ownership o 
determine dt 


shares in Canadian company——Iseue as 

Wear (a 
OK » 

OL hoo 90. W. N. 227.--C. AN. 
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gant of the ct. of competent jurisdiction in 

tland, though great doubt entertained 
as to the correctness of the grant in Scotland... 
——In the Goods of HENDERSON (1850), 2 Rob. 
tg 144; 7 Notes of Cases, 878; 168 BE. R. 

574, Add. Annotation :—Refd. Re ‘McLaughlin, 
[1922] P. 286. 

580a. ——— Foreign grant of will & unattested 
codicil—Followed.|—-In the Goods of Foy 
(1839), 2 Curt. 328; 163 E. R. 428. 

587a. ——- ——— Will made after death according to 
directions of deceased—Valid under Spanish 
law-——Grant made.]—Jn the Goods of OSBORNE 
(1855), Dea. & Sw. 4; 26 L. T. O. 8. 128; 
1 Jur. N.S. 1220 ; 4 W. RB. 164. 

587b. S. P. In the Goods of ee (1869), 38 
L. J. P. & M. 48; 17 W. R. 7423 sub nom. 
- ee of GUTIERES, 20 L. T. 758; 88 


590. Add. Annotation :—Consd. In the Goods of 
Grewe (1922), 127 L. T. 871. 

594. Add. Annotation :—Refd. Re Annesley, David- 
son v. Annesley, [1926] Ch. 692. 


—A British born subject, 
domiciled in alta, having made his will in 
England, according to English law, & not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
aan against the validity of the will, 

here being no evidence to show that the cts. 
at Malta would consider it invalid, but ae 
the contrary.—FRERE v. FRERE (1847), 5 
Notes of Cases, 593. 


615. Add. Annotation:—As to (2) Folild. Re 
Cunnington, Healing v. Webb (19238), 68 
Sol. Jo. 118. 


621a. --]}—Testator gave a 
share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion :—Held: the 
will was an effectual exercise of the power,— 
Re STRONG, STRONG v. MEISSNER (1925), 95 
L. J. Ch. 22: 69 Sol. Jo. 693. 

626a. Over stotk representing proceeds of sale of 
real estate in England—& liable to be laid out 
in purchase of land.|—-An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 84, by her will 


Whether adopted children included. 
Where tn a wil] of teatator domicile 
in British Columbia a gift of personalty 
ia made to a person “ or his heirs °° & 





594a. 





abeence of any indication of a con-, such person Reta pear a a foreign 
trary intention on the part of testator, PART VI. ~ 2, SUB-SECT, 3.— country before the death tator 
the legutee’a heirs fell to be ascertained &). the word “ heire ** Includes a adopted 
by th the law of his domicil, ae, rea the ae 521 aia Roper R ( Deceased) child, where under the | lew sot hat 
England.—Sa1TH's Tru isan i. Z. L. BR. 731.— ’ gountry the effect o adopt n is to 
MACPHERSON, {1926} S. C. 983. SCOT: confer on an adopted oni all the rights 
PART VI. SECT. 2, SUB-SECT. 3,— & es oe Lorie bore 8 a 

PART VI. SECT. 2, SUB-SECT. 2. D. (b). wedloo Ks‘ & 


s ad. Intestate domiciled abroad leaving sm. ‘‘ Heire”’ 


—In Canadian wtll— 


Manns, (B.C), oy 038) 3 8 - an . "354 | 


368. 


in the French language gave “ all her pro- 
perties & chattels (tous les biens et droits 
mobiliers)’’? to T. absolutely :—Held: the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, & the fund being personal 


Vol. XI1.—Conflict of Laws. Cases 626a—658a. 


estate in form, it passed by the will.—Re 
HarMAN, Lioyp v. Tarpy, [1894] 3 Ch. 
era 63 L. J. Ch. 822; 71 L. T. 401; 8 R. 
Maiiealon :—Refd. Re Scholefield, Scholefield v. St. John, 
Re Young, Smith v. St. John, [1905] 2 Ch. 408. 


638. Add. Citation :—127 L. T. 117. 


Part Vil.—Contracts. 


639. To the cross-reference before this case add 


‘No. 1981a.’’ 


-]|—Pltf. was received by defts., a 
British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. <A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipownefsS unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pitf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim was given 
by pitf. within the time limited by the con- 
tract :—Held: the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem generis rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
—JONES v. OCEANIC STEAM NAVIGATION Oo., 
Lrp., [1924]2 K. B. 730; 93 L. J. K. B. 1053 ; 
132 L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 432. 


640. Add. Annotation :—Apld. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
W71. 


Add. Annotations:—As to (2) Refd. N. V. 
Kwik Hoo Tong Handel Maatschappij v. 
Finlay, [1927] A. C. 601. Generally, Mentd. 
Matthey v. Curling, [1922] 2 A. C. 180. 


Add. Annotations ;-—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
N. V. Kwik Hoo Tong Handel Maatschappij 
v. Finlay, (1927] A. C. 604. Mentd. Sanderson 
v. Armour (1922), 91 L. J. P. ©. 167. 

644. Add. Annotation :—As to (2) Refd. Cayzer, 


639a. 





641, 


643. 


PART VI. SECT. 3. 


635 iv. ——— -——.}—Re BURKE 
Estates (Sask.), p. 366, ante. —CAN. 


—Dam 


s recoverable in an action for 
breach of contract made abroad will be 
determined by the proper law of the 
contract, that is tu say. the law which 


on v. Board of Trade (1926).95L.J.K.B. 
54. 


645a. ——.]—The master of a North German ship, 
lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to et ae consignees. The 
charterparty & the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 
three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an English port to discharge :— 
Held: as the intention of the parties as to 
what law should govern'was to be gathered 
from the circumstances of the case, &, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of England applied. 
—THDP WILHELM ScHMIDT (1871), 25 L. T. 
343; 1 Asp. M. L. C. 82. | 


Annolations :—Refd. The San Roman (1872), L. 2.3 A. & I. 
6833; The Dannobrog (1874), 31 L. IT. 759. 


646. Add. Annotations :—Apld. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
Refd. . V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604. 


(c) Application of Lex loci solutionis (Vol. XI., 
p. 392). 


650a. Contract by State—Loan.]—When the Govt. 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt. contracts the loan, & not 
by the law of the country in which the con- 
tract is made.—SMITH v. WEGUELIN (1869), 
L. R. 8 Eq. 198; 38 L. J. Ch. 465; 20 L. T. 
7124; 17 W. R. 904. 

andar :—Refd. Goodwin v. Robarts (1876), 1 App. Cas. 


Before 659 add as follows :— 


658a. General rule.|—Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performanceis to take place. 
A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser :—Held: as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
pee with their possession of & property 
them, & the purchaser had, after their 


2W. W. R. 443; 34 BO. R. 19; 
affd., [1925] 1 D. L. R. 159.—CAN. 


652 vil, ——.]—Lucas & Co. ». 
- ~— t hould govern their 
a orp: Be paced Hph be tinbilition-- HORST v. LIVEB- aner Pas LY Co., [1924] 4 D. LR. 
652 vi. Assessment of damages.] LEY, [1924] 2 D. L. R. 1002; [1924] : : 
J.S8. 
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Cases 668a—757. 


arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar.—Brnam & Co. v. 
DEBONO, per 4) A. OG. 514; 98 L. J. P.O. 
133; 181 L. T. 1, P. 0. | 


664. Add. Annotation :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

668. Add. Annotations :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, (1928] Ch. 877. 

669. Add. Annolation:—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


670. Add. Annotations :—Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Re Visser, Holland v. Drukker, [1928] 
Ch. 877. 

672. Add. Annotation :—Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

676, Add. Annotation :—Refd. Russian Com- 
mercial & Industrial Bank »v. Comptoir 
Osta ae de Mulhouse, [1928] 2 K. B. 


683. a ors i—Refd. The Colorado, [1923] 


688. Add. Annotations :—Retd. Benaim v. Debono; 
[1924] A.C.514. Mentd. Matthey v. Curling, 
{1922} 2 A. O. 180. 

699. Add. Annotations :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
v. Timber Operators & Contractors (1926), 
95 L. J. K. B. 569. 


708a. —-— —— Policy effected in England by 
foreigner--With foreign company through 
English office.|—Pitf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
ayable either at the central office in New 
ork or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law :—Held: 


PART VII. mea 7 aaa 1.— 300; 43 D. 1. R.716.—CAN. 
® Cc e 
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PART VII. SECT, 2, SUB-SEOT, 8. 
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it was permissible & 
the terms of the oo 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debte were recoverable in London 
where they were expressed to be payable.— 
New Yorke Lirm Insurance Co. v. PUBLIC 
TRUSTER, [1924] 2 Oh. 101; 93 L. J. Oh. 
449; 181 L. T. 488; 40 7. L. R. 430; 68 Sol. 
. Jo. 477, 0. A. 
Annotations :-—Refid. Swedish 
te 2 K. B, 255; Republica de Gua 
1927] 1K. B. 669. 

705, Add. Annotation:—As to (1) Refd. The 
Colorado, [1923] P. 102. 

709. Add. Annotation :—Refd. Behnke v. Bede 
Shipping Oo., [1927] 1 K. B. 649. 

711. Add. Annotation :—As to (1) Refd. The 
Colorado, [1923] P. 102. 

716. Citations :—For “5 De G. M. & G. 604” 
read ‘1 De G. M. & G. 604,” , 


Add. Annotations :—Mentd. Lord Strathcona 
§.S. Co. v. Dominion Coal Co. (1925), 42 
T. L. R. 86; Rely-A-Bell Burglar & Fire 
Alarm Co. v. Eisler, [1926] Ch. 609; Re Wait, 
(1927] 1 Ch. 606. 


719. Add. Annotation :—Refd. 
{1923] P. 102. 7 
7140. Add. Annotation:—As to (2) Refd, Em- 
ployers’ Liability Assce. v. Sedgwick Collins 

(1926), 95 L. J. K. B. 1015. 


748. Add. Annotations :—As to (1) Refd. Jebara v. 
Ottoman Bank, [1927]2 K.B.254. Generally, 
Mentd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 
L. J. K. B. 455. 

750. Add. Annotation :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
eae v. Baumgart (1927), 96 L. J. K. B. 


Central Ry. ». Thompson, 
mala v. Nunez, 


The Oolorado, 


752. Add. Annotation :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
pace v. Baumgart (1927), 06 L. J. K. B. 
789. ° 


752a. -|—Where money is 
lent in a foreign country for the purposes of 
gaming & gaming in that country is not 
illegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as for money lent to deft.— 
Socitth ANONYME DES GRANDS ETABLISSE- 
MENTS DE TouQUET PaRis-PLAGE v. BAUM- 
GART (1927), 96 L. J. K. B. 789; 186 L. 1. 
709; 43 T. L. R. 278. 

757, Add. Annotation:—As to (1) Apld. Swiss 
Bank Oorpn. v. Boehmische Industrial Bank, 

[1923] 1 K. B. 678. 


‘ 


payment 0 ating in one country is 
6 made in another country. & the 
currency denomination ppenned ia the 
same in both countries, the rule is that 


the payment must be made in the 


PART VII. SECT. 2, SUB-SECT. 4.— 756 1. By act of parties—P 
B, (co). In what Bk Ses Materia 0. Eo RDER Aneel oable, cules By ccarane 
. pt A MPROVEMENT Co. (1922), 52 mone 
had Matte delty Somemed Wy OE iBde~Sane "OPN © en ornearylnpgon para 
CONTINENTAL INSURANCE Co, (1859), _,.786 fi, —— —— ——,}— ae ee een eden A 


18 U. C. R. 9.—-~CAN. 


703 ti, ——- —-~-~. >-"Re- aa & 
Hewitt (Ont.) (1918), 14 0. W. N, 766 fii. 


UNION NATURAL Gas Co RTI b3 
e L. R. $8 GAN. wade 7 S i 


IMMS 9. E 
W. W. R. 067; 62 D. L. R. 708; 15 
Poe Seek, L: R. 186.-—OAN. 
-.]— Where a 


171. Add. Annotation :—Refd. 
[1925] 2 K. B. 391. 


A. © 120; 
Ry., [1923] A. O. 118. 


802. 
vitch (1927), 188 L. T. 183. 


806. Add. Annotation :—As to (3) Refd. Mitford 


v. Mitford, [1923] P. 130. 


821. Add. Annotation :—Mentd. 


Staua Clerke v. Menzies, [1922] 2 Ch. 


$27. 
Mitford, [1923] P. 130. 


829. 





Part X. 


878a. ———.]—The jurisdiction in divorce is limited 
to England & Wales & depends upon domicil 
there, & it does not necessarily confer any 
authority over the property of a person domi- 
ciled in a foreign country.— TALLACK v. 
TALLACK & BROEKEMA, [1927] P. 211; 96 
L. J. P. 117; 187 L. 1.487; 48 TT. 


467; 71 Sol. Jo. 521. 


PART VIII. SECT. 1. 


776 xii. ./~-Appel- 
lant, resident in Ontario, in the course 
of his employment was injured in that 
province owing to the negligence of a 
. fellow servant. He sued for damages 
in Saskatchewan, [In which province 
common employment was not a de- 
fenoe, although a defence to an action 
in Ontario :—Held: the action could 
not be malintained.—- McMILLAN ». 
CANADIAN NORTHERN Ry. Co., {1923} 











A. O. 130; 92 L. J. P. GO. 443 128 
L. T. 293 > 389 Ae L. R. 14.—CAN. 
778 xifi. aT ra ase Ie ———.J—An ap- 


Paces under K. B. Act, 1920 
Sask.), for leave to bring an action 
for damages for personal injurier in- 
curred in the province of Alberta in 
the course of pltf.’s employment was 
refused, on the ground that the acts 
complained of were not “ unjustifiable *’ 
according to Alberta law, & an 
essential condition to 
action was not ed.-WARD Uv, 
BRITISH AMERICAN OIL Oo., LTD., 
1923} 1 W. W. R. 1240; 16 Sask. 
e R. 526.—-CAN. 


PART VII1. SECT. 2, SUB-SECT. 1. 


780 i. ca ge to person-——Damages 
—~——-Gre of ¢ ensation entrusted 
to cpectal Wik Tin 
committed 


pensation Act has exclusive jurisdiction 
matters of compensation in lieu of 
all rights of action of a workman or 
his dependents against his pmplo Kd 

© 


for any accident arising out o 
course of his employment, no on 
Can lie in Saskatchewan 6n behalf of a 


Isaacs v. 


781. Add. Annotation :—Mentd. Tallack v. Tal- 
lack & Broekema, [1927] P. 211. 

788. Add. Annotations : — Generally, Menta. Mc- 
Millan v. Canadian Northern Ry., [1923] 

Walpole v. Canadian Northern 


Add. Annotations :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4. Mentd. R. v. Mosco- 


Add. Annotation :—As to (2) Refd. Mitford v. 


Add. Annotations : — Refd. 
Guatemala v. Nunez, [1927] 1 
Sloggett v. Sloggett, [1928] P. 148. . 


Vol. XL—Conflict of Laws. Cases 777—~884, 


Part VIIl.—Torts. 


Cook, 788. Add. Citation :—sub nom. BADTOLPH v. BAM- 


FEILD, Oas. temp. Finch, 186. 


789. Add. Annotation :—Refd. 
[1927] P. 311. 


796. Add. Annotation :—As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 


The JF agernes, 


Trade, [1925] 1 K. B. 271. 


Part IX.—Marriage. 


836. Add. Annotations :—Folld 
130. 


[1923] P. 


a. wd v. Mitford, 


Consd. vesen (or von 


Lorang) v. Austrian Property Administrator, 


Re Wombwell’s 
930. 


[1927] A. C. 641. 


840. Add. Annotation :—As to (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. 


. B. 


853. Add. Annotations :—Refd. Buerger v. New 


York Life Assce. (1927), 96 L. J. K. B. 930. 


Republica de 
. B. 669; 


widow & child of a workman for his 
deatb while domiciled in B. C.—WaAL- 
POLE U¥. CANADIAN NORTHERN RY. Co., 
{1923} A.C. 118; 92 L J.P. C. 39; 
128 L. Ty 289; 39 TL. L. R. 16.—CAN. 
‘ ** Trespass — Negligence — 
Common employment—Lex loci actus ”’ 
Negligence-—-Common eme 
ployment—Ler loci actus.”’ 
f. After this case add ‘“‘ See, also, 
No. 775 xii., ante.’’ 


PART IX. SECT. 1, SUB-SECT. 1. 

811 i. —— DMarriage solemnised ac- 
cording to law of .-~-If a person 
domiciled in @& country whose laws 
permit pol mous marriages is, in 
accordance with its laws, married there 
to two wives, citizens of that country, 
& dies while still domiciled there though 
temporarily residing in B. C., the status 
of the wives will be recognised by the 
ots. of B. C. for the purpose of fixing 
the succession dut payable on 
movable property in B. C. going under 
deceased ’s will to each of the wives.— 
Yuw v. A.-G. FoR BRITISH COLUMBIA, 
1924) 1 D. L. R. 1166; 1 W. W. R. 
58; 33 B. GC. R. 109; revag. S. C. 
sub nom. Re LEE OnEONG, [1923] 1 
W. W. R. 867.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2,—C. 
.}~In 1911 H., domiciled 
aal, married bis deceased 
wife's sister, W., who was domiciled 
in Natal, by the common law pe 
vailing in T. at the time, ma age 
between a man & his deceased wife’s 
sister was prohibited. In N. such & 
m™m was permitted by statute :— 
Held: the marriage was valid inas- 
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Mentd. Perlak Petroleum Maatschappij v. 
Deen. [1924] 1 K. B. 111; R. v. Moscovitch 
(1927), 1388 L. T. 183. 


Divorce and other Matrimonial Causes. 


Under Judicature (Consolidation) Act, 1925 

(c. 49), Ss. 191.) —See HusBanp & WIFE, No. 
5542a, post. 

878. Add. Annotation :—Mentd. Rudd v. Rudd, 
[1924] P. 72. 


L. R. 884. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


much as the domicil of W. was in N. 
& the marriage was celebrated in N., 
& the N. cts. would not regard the 
validity of the marriage as affected by 
an incapacity imposed by the law of 
the husband’s domicil not recognised 
by the law of N.—FRIRDMAN v. FRIED- 
MAN’S EXECUTORS (1922), 43 N. L. R. 
259.—S. AF. 


PART X. BEV) 1, rennet 2.— 


878 i. 

riage.) —Petition by the wife for dis- 
solution of patie be The busband 
war a subject of the U.S.A. & domiciled 
in that country; the marria was 
celebrated & both parties resided in 
India until Jan. 1923, when the hus- 
band left for America. where he 
remained. Adultery & cruclty were 
committed within the jurisdiction of 
the ct. sufficiont to entitle petitioner 
to a decree nisi :—Held: the ct. had 
jurisdiction to pass the decree.— 
MILLER v. MIL (1924), I. L. R. 52 
Cale. 568.-—IND. 


879 iv. ; 
domicil of the married pair at the time 
when the question of divorce arises 
is the test of jurisdiction to dissolve 
their marriage, & the ct. of the bond 
fide existing domicil has jurisdiction 
over persons originally domiciled in 
another country to undo a marriage 
solemnised in that other country ; 
& such a divorce will be recognised ty 
the cts. of Ontario, even if granted for 
@ cause which would not be sufficient 
to obtain a oe a eats - 
CROMARTY wv. OMART A 
O. L. BR. 481; 33 D. L. R. 161.—OAN. 


Cases 885—9818a. 


885. Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 4443; Salvesen (or von 
ee v. ari eae Property Administrator, 
[1927] A. C. 641. Refd. Graham v. Graham 
(1923), 8" L. T. 639; Eustace v. Eustace 
[1924] P. 45; Rudd v. Rudd, [1924] P. 72 
Sasson v. Sasson, [1924] A. C. 1007. 

891. Add. Annotation :—Mentd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

894. Add. Annotations:—Consd. Graham v. 
Graham, [1923] P. 31; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
{1927} A. C. 641. Refd. Mitford v. Mitford, 
{1923] P. 130. 

]—-(1) The competent jurisdiction to 
dissolve a marriage is that of the husband’s 
domicil & deft. must be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovercign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial] offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife.— 
H. v. H., [1928] P. 206; 97 L. J. P. 116; 
ae L. T. 412; 44 T. L. R. 711; 72 Sol. Jo. 
ry e 


Add. Annotations :—As to (1) Refd. Graham 
v. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 45. Generally, Mentd. A.-G. for 
Alberta v. Cook (1926), 134 L. T. 717. 


899a. ~-+—A decree for judicial 
separation made under Matrimonial Causes 
Act, 1857 (c. 75), 5. 16, does not enable the 
wife to acquire a domicil diflerent from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 
band’s domicil. The ellect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is confined within the precise 
terms of those sects.—A.-G. FOR ALBERTA v. 
CooK, [1926] A. C. 444; 95 L. J. P. O. 102; 
134 L. T. 717; 42 T. L. BR. 317, P. CO. 


Annotations :—Consd. Salvesen (or von Lorang) v. Austrian 
eos E. ee [1927] A.C.641. Refd. H. v. H., 


894a. 





895. 

















899b. ——_— ——— ——— Subsequent change of domicil | 
by husband.|—H. v. H., No. 894a, ante. | 
903a. _——— J—(1) The burden of 
890 iv. ——,}—An action by a limits 





of province.}—The 


ENGLISH AND Empire Digest SuPPLEMENT. 


proving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. . 

(8) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble: even if resp. has now acquired 
an American domici], petitioner can still 
as a deserted wife obtain relief from the 
English cts.—Rupp v. Rupp, [1924] P. 72; 

: i J P 45; 130 L. T. 575; 40 T. L. R. 








——— Subsequent change of domicil 
by husband.|—-H. v. H., No. 894a, ante. 


905. Add. Annotation :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


906. Add. Annotation :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. CO. 444. 


916. Add. Annotation :-—Refd. Graham v. Graham, 
[1923] P. 31. 


917. Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; H. v. H., [1923] 
P. 206. Refd. Graham v. Graham. [1923] 
‘aan Raeburn v. Raeburn (1928), 138 L. 'T. 

72. 
918. Add. Annotations :—Distd. Eustace v. Eustace, 


[1924] P. 45. Refd. Graham v. Graham, 
[1923] P. 31; Mitford v. Mitford, [1923] 


903b. 


918a. -|—It is established by the cases 
of Armytage v. Armytage, No. 917, ante, 
& Anghinelli v. Anghinelli, No. 918, anle, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mens el thoro, can be entertainad in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 9), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts.; & Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction.— GRAHAM v. GRAHAM, 


domicil W. R. 


husband, who had been marricd in 
Ontario, in a foreign State for a divorce 
resulted in favour of the wife, & judg- 
ment dissolving the marriage was 
granted to her, & by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
of alimony, & the husband contended 
that as he had never acquired the 
necessary dormicil to give the foreign 
ct. jurisdiction to grant the divorce 
the judgment was invalid :—Held: 
as he bad invoked & submitted to the 
Peles be a of the forcign ct., he had 
precluded himself from setting up 
of jurisdiction.—Swaizir  », 


PART X. SECT, 1, SUB-SECT. 2.— 
Li, ——~ Must be within territorial 


want 


neccessary to confer jurisdiction to 
dissolve a marriage must be within 
the territorial linits of the province 
whore cts. are appealed to.—MARKI- 
AGG! v. MARRIAGGI, (1923) 3 W. W. R. 
$49; 4 D. L. R. 463.—CAN. 


$99 ili, ———- ——- ——..] —_ W 
wife has obtained a decree of saeetat 
separation, she is entitled to acquire a 
domicil independently of her husband. 
— Has {1922) 
N. Z. L. HR. 273.—N.Z. 


903 iva. ———- ——— ——.}— The law 
of domicil governing divorce is that the 
domicil of the husband is the domicil 
of the wife; but circumstances ma 
arise, as & result of that rule, which w 
justify the intervention of the cts. so 
as to give a deserted wife relief from 
her marriage tie-—PAYN % PayYn, 


TINGS, 


[1924] 3 D. L. hk. 1006; 3 W. 
111.—CAN. 


st. In Ireland—- Power to elect to be 
domiciled either in Northern Ireland 
or in irish Free State. 7 Ve 
KHGAN, [1928] N. I. 159.—IR, 


PART X. SECT. 1, SUB-SECT. 3. 


--+~Where a wife brings 
an action of separation & aliment 
against her husband on the ground of 
a matrimonial offence committed by 
the husband while domiciled in Seot- 
land, the ot. in Scotland has jurisdiction 
to entertain the actiun, although prior 
to the bringing of the action the 
busband has taken up his permanent 
relent = ee mici] in a 
forei ry.~-RAMBAY ¥, RAMBAY, 
{1925} s. ©. Fi 6--s00t, 


[1923] P. 31; 92 L. J. P. 26; 128 L. T. 639; 
39 T. L. R. 189; 67 Sol. Jo. 316. 


.. .—-Distd. Enstace » Enstace, [1924] P. 45 
Refd, Raeburn ». Raeburn (1928), 1: . T. 672. : 
Smith v. Smith, (1923) P. ise Serer =o 


'918b. 








7: -}——-Where the parties are not 
domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jursidction.—Rag- 
BURN v. RAEBURN (1928), 188 L. T. 672; 44 
T. L. R. 384. 


Respondent domiciled in England.]— 
There is jurisdiction in the Probate, Divorce 
& Admlty. Div. to decree judicial separation 

- at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country.— Eustacg v. Eustace, [1924] 
P. 45; 93 L. J. P. 28; 180 L. T. 79; 39 
T. L. R. 687; 67 Sol. Jo. 807, O. A. 


Add. Annotations :—Aas to (1) Refd. Salvesen 
(or von Jorang) v. Austrian Property 
Administrator, [1927] A. C. 641. As lo (2) 
Consd. Salvesen (or von J.orang) v. Austrian 
Property Administrator, [1927] A. C. 641. 


926. Add. Annotations :—N.F. Graham v. Graham, 
e253) P.31. Refd. Mitford v. Mitford, [1923] 


926a. Parties domiciled in country where decree 
sought — Validity of marriage in dispute.)— 
(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment in rem. 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a ant eo ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland, 
unless it offends against British notions of 
substantial justice.—SALVESEN (OR VON 
LORANG) v. AUSTRIAN PROPERTY ADMINIS- 


918c. 





924. 


TRATOR, [1927] A. OC. 641; 96 L. J. P. C. 
1056; 187 L. T. 571; 48 T. L. R. 609, H. L. 
Annotation:—As to (3) Refd. H. v. H. (NO. 2) (1928), 97 
L. J. P. 116. : 
928. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 


929. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 


930. Add. Annotation :—Refd. Rudd v. 
[1924] P. 72. 

982. Add. Annotation :—Generally, Refd. Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. OC. 641. 


935. Add. Annotations :—As to (1° Folld. Mitford 
v. Mitford (1923), 92 Le:J. .. 90. As to 
(3) Refd. Eustace v. Eustacé, [1924] P. 45. 

935a. ——_- —— .|—Rupp v. Rupp, No. 903a, 


ante. 


944. Add. Annotations :—Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927j A. C. 641. Refd. Mitford v. Mitford, 
[1923} P. 180. 

044a. -}—The husband, of British nationality 
& domicil, married a woman of German 

nationality & domicit in Berlin in accordance 

with German law on Jan. 5, 1914. On 

Oct. 23, 1914, a German ct. annulled the 

marriage under a provision of the German 

Civil Code, & this decree of nullity was 

upheld on appeal. On Mar. 4, 1920, the 

woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief :—Held: the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now_ sub- 
sisting.—MITFORD v. Mirrorp & VON KUHL- 
MANN, (1923] P. 180; 92 L. J. P. 90; 129 
L. T. 153; 39 T. L. R. 350. 


944b. -]—SALVESEN (OR VON LORANG) 
AUSTRIAN PROPERTY ADMINISTRATOR, No. 
926a, ante. 

947. Add. Citation :—sub nom. SUGDEN v. LOLLEY, 
2 Cl. & Fin. 567, n. 
Add. Annotation :—Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 


Rudd, 








PART X. SECT. 1, SUB-SECT. 4. 

li. ———.}]—On petition by a wife for 
restitution of conjugal rights :—Held : 
resp. had an Irish domicil, & the ct. 
had jurisdiction to give relief, it being 
immaterial whether resp. was or was 
not an American citizen.—-BELL v. 


PART X. SECT. 1, SUB-SECT. 5. 


o i. Respondent residing in 
country where decree sought—Petitioner 
not residi in country where decree 
sought.}-—-While residence only is suffi- 
cfent to found jurisdiction in nullity 
actions, as distinguished from divorce 
actions, such residence must be bond 
fide. Where a petition sotting up 
grounds for a declaration of nullity 
was erroneously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor, 
Qithough his wife was a resident, in 
British Columbia.—Purpy wv. Purpy, 
[1919] 2 W. W. R. 651.—O0AN. 


PART X. SECT. 2, SUB-SECT. 1.—A. 
q i, ——.}—Porratz v. POTRATS 





(Sask.), [1926] 1 D.-L. R. 147.—CAN. 


q ii. ._/—A divorce obtained by 
a wife in a foreign State, when her hus- 





band was domiciled itn Saskatchewan, : 


not recognised as valid.—BURNFIEL v. 
[1926] 1 W. W. RB. 657; 20 Sask. L. R. 
407.—CAN. 
. ——.]-——-SHEASER Uv. SHEASER, 
3 D. L. R. 196; [1926} 2 
W. W. R. 389: 22 Alta. L. R. 261; 
(1926) 2 D. L. R. 906; [1926] 

. W. RR. 129.—CAN. 
q iv. ———.]}--BrRowN v. McINNESS, 
11927} 2D. L. R. 655; [1927] 1 
W. ° R. 597 ; 38 B. C. R. 324.—CAN. 


domicil of a wife is the husband’s 
domicil & foreign proceedings cannot 
affect the legal status of a marriage 
in Canada, where the grounds support- 
ing a foreign decree would not support 
a decree under Canadian law :—Held: a 
wife's divorce & re-marriage in Min- 
nesota constituted legal adultery, & 
furnished ground for the husband’s 
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claim for dissolution of the Canadian 
marriage. —— CAMPBELL v., CAMPBELL, 


927 vi, —— ——— ——.}~— Where a 
husband had left Manitoba for the 
urpose of obtaining a divorce which 
e could not have obtained there, & 
had obtained a divorce abroad & 
married ain:—Held: the wife’s 
prayer for divorce should be granted.— 
ATES v. YATES, [1924] 4 D. L. R. 
835; 3 W. W. R. 578.-——OAN. 


. 


936 ii. ———- ——~- ———. }--CROMARTY 
0. CROMARTY, No. 879 {v., ante.-—CAN. 


PART X. SECT. 2, SUB-SECT. 2. 


947 fii. ——.}—-CROMARTY v. CRO- 
MARTY, No. 879 iv., ante.—-CAN. 


PART X. SECT. 2, SUB-SECT. 8. 
aa. ot ahi A favour of fsedarlae 
ceedings. IKLDS 0. 2 
odes D. Ly R. 256; 58 N.S. R. 65. 


Cases 952—10098a..  ‘Bwexse ann Evers Dicust Surptement. 


952. Add. Annotations: — Consd. Jacobson v. 
Frachon (1927), 44 T. L. R. 108; Salvesen 
(or von Lorang) v. Austrian Property Ad- 


ministrator, [1927] A. 0. 641. Refd. Mitford 
v. Mitford, (1023) P. 180; Rudd v. Rudd, 
[1924] P. 72. 


Part XIl.—Assignment of Property on Marriage. 


966. Add. Annotation :—Refd. 
[1924] P. 72. 


Rudd v. 


969. Add. Annotation :—As-to (2) Refd. Banque 


Refd. 


pee de Guatemala v. Nunez, 
[1927] 1 a 


1000. Add. paar :—Consd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


Internationale de Commerce de Petrograd 1010. Add. Annotation ;—Mentd. Webster v. Web- 


v. Goukassow, [1923] 2 K.B. 682. Generally, 


ster & Williamson, [1926] P. 198. 


Part XIV.—Foreign Judgments. 


1038. For ‘“‘ No. 883, ante,’’ read ‘* No. 454, ante.”’ 


1033a. Due constitution of court—Necessity for 
strict proof,|—R. v. Brscw, Pour 
SUE wie (1928), 20 Cr. App. Rep. 175, 
C.A 


1041. Add. Annotation :—Generally, Refd. Em- 
ployersa’ Liability Assce. Corpn. v. Sedgwick, 
Collins, [1927] A. C. 95. 


1044a. Judgment of horning.]—(1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day . 
citation.— DouaLas v. FoRREsT (1828), 4 
Bing.686 ; 1 Moo. & P. 6638; 6L. J.0.8.C. P. 
167; 130 E. R. 933. 
Annotations :— Asto (1) Refd. Don v. Lippmann (1837), 5 Cl. & 
at 1; Cowan co. Brautdwood oh hea Dowl. 26; Sehibsby 
Wextenholz (1870) L. RK. 6 Q. B. 155: Rousilion v. 
Rouxillon ae 14 Ch. 1. 253: Emanuel v. Sym araad 
{1908] 1 K. 3°33 Gavin Gibeon v. Gibson, {1913 
K. B. 378. Generette, Mentd. Rhodes c. ey ALOE rie 6 


952 ii, ———.+—OWEN v. ROBINSON 
Alia i a OWEN), 11926] N. ZL. R. 


PART X. SECT. 2, SUB-SECT. 4. 


054 iv. ——-,jJ—By decree of 
the Michigan ct. the mother of infants 
was granted a divorce from the father r i. 
& awarded the custody of the infauts, 
unti] they reached a certain age or 








until the further order of the ct. DY v. Copy, he 
The infants were in the custody of the (tear 1W.W 
father in Ontario :—-Held: the decree —CAN. 


was not conclusive upon an application 
to an Ontario ct. for an order for 
custody, more especially as the ju 
ment of the Michigan at was not fina 
oe oy ae L. R. 349; 59 


46,—C 

ere v. .}—Where children 
were residing with their father in a 
porns. where he was engaged in 
iness, their welfare would be 
best served, by Jeéving them in his 
custody :—Held ne eppieaion to be 
appointed their qua should be 
ted, notwithstanding the fact that 
beir mother, In securing a vores. = 

an undefended action In a fore 
had also obtained as incidental] t rete 











reference 


1034 ili, -——. 
not open to deft. 
which the 


In Ontario, although the Ontario ct. 
does not know or recognise any a 
to aliinony in a husband against 

wife.—BURCHELL 0. BURCHELL, 11926] 
2D. L. R. 695; 580. L. R. 515.—CAN, 


PART XIII. SECT. 2. 
.}—-The only ct. with juris- 

diction over the custody 
is Hoe ct. of the arenes . ne infant.— 


Compare No. 1117 1., 
PART XIV. SECT. 1. 
Order erring 
somenitie of lunatic.}—The “aghte con- 
ferred upon the committee of a lunatic 


by a ct. ee the lunatic’s domicil 
persona 


to world-wide 9 revognttion 
oon ite {1927 607; : ere 0. Hick 


PART XIV. SECT. 2,8UB-SECT.2.—A. (Put ic sake by daft pleadings: Dut 
———, WwW 
brought on e foreign judgment, it is 


M. & W. 351: Towne vo. Mead (1855), 16 C. B. 123; 
Mohamidu Mohideen Gadjilar r. Pitche [1894] A.C. 4373 
Musurus Bey v. Gadban, (1894) 2 Q 1 35 


1045. Add. Annotation :—Mentd. a 
Arrow (1922), 128 L. T. 448. 

1052. Add. Annotation :—- Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


1054. Add. Annotation :—Apld. Rudd v. Rudd, 
[1924] P. 72. 


1069. Add. Annotation :—Retd. The Joannis Vatis 
(No. 2), {1922} P. 213. 
1073. Add. Annotation :—As to (1) Apld. Em- 


ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 


1080. Add. Citation :—[1921] B. & O. R. 195. 
1090a. ———.]—Rupp v. Rupp, No. 908a, ante. 


1008a. General rule.) A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 


Sylvan 


on an award obtained in England by 
default cannot be sued on in India, 
since it.ja not a judgment ‘on the 
inerite’’ within Code of Civil Pro- 
cedure (Act V. of aon) a 13.— 
OrTPENHEIM & ‘ ery laa 
Hanuer, [1922] 1 A. oO. 482 91 
L.J.P.C 205; 127 ie 196; io L. 
R. Ind. App. 174.—IN 


has hgh SECT. 2, SUB-SECT. 2.-—F, 

—— Hzecution o P abesee of 
lores y—A uthorising a appear 
as plaintify or feuded Ballers of 
agent lo appear.|-—JANOO HABRAN 
SaiT v. MaHAMaD OHUTHU (19246), 
rights on I1.L. R. 47 Mad. 877.—IND. 


PART XIV. SECT. 2, SUB-SEOCT. 3. 
o. Read now * 1098a i.” 
- Read now “ 1098a ii.’’ 


098a lil. —— Presumption of final- 
ia }-~- I'he finality & condluaivences of a 
foreign judgment will be presumed in 


of an infant 


GOs. a R. 349; 
#1 Bask, L. R. 


, with 
aety i are eee 


ut in issue by de 
of Appeal in ordering a new trial 

can allow such rota amen X iad be ence 

ag will enable deft. to raise th 

SMITH v. Le Gurre, Ue [i923 2D. L. a 306; 


here a suit is a 
he ct. 


an order ving | her their custody.— jurisdiction to do so, when he himself 3 W. W - 
Hes nTDER Oy iat; tioeT] 2 We » (18a had’ eu ease ne Nea DB re @. Read now “ 1098 nh 
: r, eee: mow: * ene 
me x B.C. RB. Li. Abe. vn Gansan Lal (1923), L L. R vo, AINMITE 


A Nideent ote oe ct. pele] a 
alimony to a husband is enforceable 


PART XIV, SECT. 2, SUB-SECT. 2.—C 
1084 xhy, —— ee A judgment 


6. L .. 381; : “aT 5. 
W, 52 bad Argus L. R 301 


1008a 
get? 


Vol. XL—Conflict of Laws. 


recovered is final & conclusive between the 
parties masperiare | to the rg of the place 


where such judgment pronounced.— 
FRAYES v. Worms (1 (1861), iD O. B. N..S. 149; 
142 BH. R. 407. 


notation :—Mentd. Re Honderson, Nouvion v. Freeman 
Anas). 35 on D, 704. 


1108. Add. Annotation :—Apld. Beatty v. Beatty, 
(1924] 1 K. B. 807. 


1112. Add. Annotation :—Consd. Beatty v. Beatty, 
(1924] 1 K. B. 807. 


1118. Add. Annotation :—Consd. Beatty v. Beatty, 
(1924] 1 K. B. 807. 


1113a. Judgment for payment of sum of money— 
Amount not subject to varlation—Alimony.] 
—By the law of ae tbe State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
ee that ct. to vary its judgment in respect 

the instalments so accrued due :—Held: 
occ a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country.—BEatry v. Bratry, [1924] 1 
K. B. 807; 93 L. J. K. B. 750; 181 L. T. 
226, ©. A. 

1114. Add. Annotation :—Refd. Beatty v. Beatty, 
{1924] 1 K. B. 807. 

1182. Add. Annotations :—Apld. Ellerman Lines 
v. Read (1927),44T.L.R.7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. R. 108. 

1135a. .]—Pltfs.’ steamer stranded in the 
Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in ndon in accordance with the 
salvage contract, & the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without securit 
having been given. ae of the Turkis 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 
£23,890. then disposed of the ship, & 
pitts, brought an action (1) for damages for 

reach of contract, (2) for a declaration that 





1147. Add. Annotation :—Refd. 
1147a. 


‘Cases 1098a—1151. 


the Turkish judgment was invalid, & (83) for 
an injunction to prevent the judgment from 
being enforced :—Held:; (1) the Turkish 
judgment was invalid; (2) an injunction re- 
nt the enforcement of the judgment 
ee ould be granted.—ELLERMAN LINES, 
Lrp. v. READ, [1928] 2 K. B. 144; 97 
L. J. K. B. 366; 188 L. T. 6253 44 T. L. RB. 
285; iv Asp. M. 1. ©. 421; 83 Com. Cas. 219, 
0. A.,’revag. (1927), 44 T. L. R. 7. 
Add. Annotation :— Generally, Refd. 


Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 


1144. Add. Annotation :—Mentd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


Jacobson vw. 
Frachon (1927), 44 T. L. Bh 

-}+—In an action buyers against 
foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., & that the judgment was a bar to 
the action. Pitts. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & ‘make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. :—Held: there being evidence that 
according to French law the ct. was not bound 
by the expert's report but could reject it, 
& that pltfis.’ case had been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &. 
there being no fraud proved, the judgment 
in the French action was valid & could not 
be impeached, & was a complete defence to 
the English action.— JACOBSON v. FRACHON 
(1927), 1388 L. T. 386; 44 T. L. BR. 103; 
72 Sol. Jo. 121, C. A. 





1151. Add. Annotation :—Consd. Salvesen (or 


von Lorang) ve we Property Adminis- 
trator, [1927] A. O. 641 


11138 i. —— ———- ——,]—Where 
there riba not  epoeet to be any differ- 
ence proved between the effect in the 
foreign State & in Ontario of such a 
judgment :—Held: a decree for ali- 
mony not being an absolute jodement, 
nitf. veran not entitled to recover upon 
the ae judgment a | Feapeot of 


arreara of alimony . Ma- 
GUIRE (1881), 64 wp. L. ae 180; 50 
0. ee -—OAN, 


Puany Mt 924) R. Lr s 54 
L. B. 618; ies i ftoae) 4) ta L. R. 
6684 53 0. L. RB. 


PART XIV. SECT. 2, SUB-SECT. 5. 
111 —bvotody yee ae wil ‘oreion 

the fadement of the ot. S's 

foreign Btate award the custody of 


infant 
a an Se wT 


»}—~—See, also, Noa, 954 i~ 
954 v, ante. 
- 4117 i. oro a Ghildy whose 3 of guar- 
eg Fa ae a ohid, Bi arents 


athe 
province of its domicil. - a 
maternal grandfather, resi eagerly that 
so ranee obtained from e cts. 7 
province ripbeed he of gee alaneh! 
of of the vondid & thereafter 6p I lied to tho 
cts. of the province to wh 


had be The 2 Bo aa Granted 
° catio 
on the ‘and that, other be 
equal, the cts. of one province w 
a le 2) e ota. of 
ano pre ce in such & case.— 
WaLD Be rnvan™s 


BRRGMAN & ALDRON 
Act, (1028) 4D. UL. Re 56; 3 W. W. R. 


1127 1, ——. BLAPORTE 0 . DRLA 
ae Some B DL Ll. R. 953: "él 


0.1. R 
375 


PART XIV. SECT. 2, SUB-SECT. 8. 


40 i. What amounts to gnancy 
to ‘“‘natural justice’—Not merely 
following lex fori— fort different 


from law in force in British el 
GANGA PRASAD 0. GANESH! Lah (1923), 
1 L. R. 46 All. 119.— IND. 


P ART XIV, SECT. 3, eben 1.—-A. 
in ‘Manitoi b fo olen ju camer nt 
oba upon a fore U ont 
the fact raat defences have been raise 

PrOLenE “thele beta talnes oe 4 not 

preven eir rie 
» but there ts a discretion in the 
. to allow the defences or to strike 
fiom out on the und of embarrass- 
ment or Wad nee the fact that the case 
has out in & foreign ot., that 
an has been taken, 
or that a perched Sy Judgment has been 





entered will have a very 8 
fe each cane ithe "4 | eorenion must 
be exercised 


saintly he merite of that 
case alone.—-OALLAGHAN 0, i Soe 


Cases 1170—1277a. 


1170. Add. 
95 L. J. K. B. 1015. 


1195. Add. Annotations :—As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (8) Refd. 
Ingenoh] v. Wing On (Shanghai) (1927), 44 
R. P. C. 343; Salvesen (or von Lorang) v. 
Austrian Property Administrator, 


A. C. 641. 
1205a. 





1214. After this case add ‘‘ Sec, also, Estorret, 
Vol. XXI1., pp. 154-156, Nos. 165-190.” 


1237. Add. Annotation :—Mentd. 


[1923] 2 K. B. 432. 


1241. After the last cross-reference following this 
Maintenance order made in 
Dominion—Under Maintenance Orders (Facili- 
ties for Enforcement) Act, 1920 (c. 33).J]— 
See HUSBAND & WIFE, No. 6238a.”’ 


Judgment severable.]-—— RAvLIN v. 


case add ‘‘ 





12414. 
FiscHer, No. 1120, ante. 





1243a. ——— Since constitution of Irish Free State.] 


Annotation :—Retfd. 
Liability Assve. v. Sedgwick Collins (1926), 


Inquiry abroad into loss of ship— 
Report not confirmed by governor of colony.] 
—Held: the inquiry was not conclusive.— 
fie QUEEN OF THE THAMES (1872), 36 J. P. 


Employers’ 


ENGLISH AND Emprre Dicest SuPrLEMENT. 


—Judgments Extension Act, 1868 (c. 54), 
ceased to operate in Southern Ireland on 


Dec. 5, 1922.—WAKELY v. TRIUMPH CYCLE 


117, C. A. 


[1927] 
1243b. —— — 


of an EB 


Free State 


Ord v. Ord, 


1868 (c. 54), 
to apply to the Irish Free State. A certificate 
nglish judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, . 1, for registration in the Irish 
Cc Ss. 

Semble: such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 
the judgment simpliciter under R. 8S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868.--BANFIELD v. CHESTER (1925), 94 
L. J. K. B. 805; 133 L. T. 623; 41 'T. L. RB. 
563: 69 Sol. Jo. 692, C. A. 


1262a. Date from which interest runs—-No date 


Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
130 L. T. 269; 40 T. L. R. 15; 68 Sol. Jo. 


Ane oation :—Folld. Banfield v. Chester (1925), 94 L. J. K. B. 


-]-—Judgments Extension Act, 
as, since Dec. 6, 1922, ceased 


fixed in judgment.}—-DouGLaAs v. FORREST, 


No. 1044a, ante. 


Part XVI.——Practice and Procedure. 


1272a. 


{1923} P. 112. 


[1921]3 W. W. R. 476; 31 Man. L. R. 
331.—CAN. 


Vv. Sa Her SCV TO ee ee }~—The 
ct. will not entertain defences in an 
action on a foreign judgment that 
should have been raised in the foreign 
ot. or which ht properly have been 
made the subject of appeal in the 
foreign jurisdiction.— HvtTrTon v. DENT 
(1922), 70 D. L. R. 582.—CAN. 


PART XIV. SECT. 3, SUB-SECT. 2.—A. 


1189 i. What is foreign judgment in 
rem-— Adjudication on distribulion of 
personal estate.}—Where a ct. of the 
country of domicil adjudicates upon 
the distribution of personal propert 
that Bay aa catian is binding upon all 
the world & is not subject to review in 
the cts. of another country. 

It is for the ct. of the domicil to 
dotermine whether its own proceedings 
are in rem or merely in personam, & 
when that ct. determines that its pro- 
ceedings are in rem all foreign cts. must 
80 treat the proceedings, although they 
would not be so recognired by the law 
of the country where the ju ent is 
set up.—JONEs v. Smrru, [1925] 2 
D. L. R. 790; 56 0. L. R. 550.—CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 


1215 iv. -J—Re HAMAR. 
Ez p. McGuinty & Co. (1921), 6% 
D. L: R. 241: 2C. B. R. 137.—CAN. 

1215 v. --—-MARSHALL 8. 
Hoveurton, [1923] 2 W. W. R. 6533 
338 Man. L. R. 166.—CAN., 





oom 





eneerea 


PART XIV. SECT. 5. 


1233 ii, —— ——.}—While her 
husband, who had deserted her, was 
domiciled in Alberta, pltf. obtained 
against him in Colorado, where they 


Not payment under garnishee order 
in England.}—Swiss BANK CORPN. v. 
MISCHE INDUSTRIAL BANE, No. 1307a, post. 


1277. Add. Annotation.}—Mentd. The Wilhelmina, 


1277a. 
Bors- 


had formerly lived, a judgment in the 
nature of a decree of judicial Ropers: 
tion & alimony. She sued in Alberta 
on that judgment, but abandoned that 
claim & asked for relief under an 
alternative claim for alimony :—Held: 
she was not estopped by the foreign 
judgment, & alimon nted.—DETRO 
©. DetrRO, [1922] 3 W. W. R. 6903; 70 
D. L. R. 61.—CAN. 


PART XIV. SECT. 6. 


1241a {. Effect of judgment to be 
considered by enforcing court—J udgment 
severuble.|—-The judgment of a foreign 
ct. comprising two parts, ono of which 
may be enforced in Canadian cts., 
but the other not, is deemed to be 
severable, & one part will be enforced 
though the other rejected. 

It is the duty of the ct. to decide 
for itself the substance of the right 
sought to be enforced, irrespective of 
the opinion which may have been 
LS apc by the foreign ct.—BUROHELL 

URCHELL, [1926] 2 D. L. R. 595; 
O. L. R. 515.—OAN, 


PART XIV. SECT. 7, SUB-SECT. 1.—A. 

1248ai. To what judgments <Act 
applicable—Since constitution of Irish 
Free State.}-—-The cortificate of an 
English judgment may be registered 
under udgments xtension Act, 
1868 (c. 54), in the Irish Free State.— 
GIEVES v. O’Conor, ({1924] 2 I. R. 182. 


P ART XIV. SECT. 7, SUB-SECT. 2. 
sb. registration of English High 
No de sion ta 


Cou 

jurisdiction.}—In a suit for divorce in 
the Divorce Div. of the High Ct. of 
Justice in England, an er pestenc was 
entered by London agents, 

of a co-respondent residing in New 


ex 
PD. 
58 


-|—(1) Questions of procedure are to 
be determined by the lez fori, not by the lex 
loci contractus. 

(2) Semble: set-off is matter of procedure, 
&, as such, 


determinable by the lex fori.— 


Zealand, in error & without any in- 
structions to that effect. On an appli- 
cation to have the ju ent for costs 
of the sen Ct. registered in the 
Supreme Ct. so that it might be en- 
forced in New Zealand :—Held: (1) 
co-respondent did net voluntarily 
appear or otherwise submit or agrec 
to submit to the jurisdiction of that 
ct.; (2) even if such entry of appear- 
ance did amount to submitting to the 
boa Ct.’s jurisdiction, it wonld not 
be Just & convenient for the judgment 
to be enforced in New Zecaland.— 
REDHEAD wv. REDHEAD & CROTHERS, 
[1926] N. Z. L. R. 131.—N.Z. 


PART XIV. SECT. 8, 


12541. Authentication 4 seal of 
court—Or signature o udge.}-—-To 
satisfy Evidence Act, N. B., c. 127, 
s. 58, if the document sought to be 
proved be a foreign judgment, the 
authenticated copy must elther be 
sealed with the sea] of the ct. in which 
the original is filed, or, in the event of 
such ct. having no seal, be signed b 
the judge, or one of the judges of suc 
ct. with a statement from him in 
writing that the ct. has no seal.— 
HARRIS v. GARSON (1921), 67 D. L. Tl. 
683; 49 N. B. R. 91.—CAN. 


PART XVI. SECT. 1. 


1266 1. What are matters of procedure 
—Disabdility to sue—Statutes of limita- 
tion.}~The question whether the 
enforcement of a right of action is 
b by a atatute of limitations, as 
distinguished from the question 
whether the right has boen absolutely 
e ed, is one of procedure only, 
& is governed wholly by the lex fori.— 
COLONIAL INVESTMENT & LOAN Co. ¥. 
MARTIN (Man), att 8D. L. R. 360; 
{1927} 2 e ry 94,—C, 


s h 


Vol. X1I.—Conflict of Laws. Cases 1277a—1848a. 


MACFARLANE v. Norris (1862), 2 B. & S. 
783; 31 L. J. Q. B. 245; 6 L. T. 492; 9 
Jur. N.S. 74; 121 E.R. 1263. 
Annotation :—~As to . y ; 
este Ole fog) ee Maspons y Hermano v. Mildred. 
1285a. Foreign receivers or assignees in bank- 
ruptcy.]—Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England.— 
MACAULAY v. GUARANTY TRUST Co. oF NEW 
YorRK (1927), 44 T. L. R. 99. 


1289. Add. Annotation :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


1290. Add. Annotation :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
1292a,. ——- -——— -———.]—Wricur v. Simpson 
(1802), 6 Ves. 714; 3115. R. 1272, L. ©. 
Annotations :—Consd. Newton v. Chorlton (1853), 2 Drew. 
333. Refd. The Vreede (1811), 1 Dods. 1; Pennell v. 
Roy (1853), 3 De G. M. & G. 126; Jackson v. Digby (1854), 
2 W. R. 540; Strong v. Foster (1855), 4 W. fy 151; 
Madden v. M‘Mullen (1860), 4 L. T. 180; Bailey v. 
Edwards (1864), 4 8B. & S. 761; Belfast Banking Co. v. 
Stanley (1867), 15 W. R. 989; Liverpool Marine Credit 
Co. v. Hunter (1867), L. It. 4 Kq. 62; Barber v. Mackrell 
(1892), 68 L. T. 29. 
1806a. Governed by lex forl.|—-MACFARLANE v. 


Nornis, No. 1277a, ante. 


1307. Add. Annotations :—Distd. Swiss Bank Corpn. 
v. Boehmische Industrial Bank, [1923] 1 
K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 


1807a. Garnishee proceedings—-Payment of debt 

situate in England— Recognised by inter- 

national law.}—Judgment having been re- 

covered against a foreign corpn., who sub- 

mitted to the jurisdiction, a garnishee sum- 

mons was issued to attach a debt due from 

a London bank to the foreign corpn. :— 

Held: the judgment creditors were entitled 

to have an order nisi made absolute, inas- 

much as payment under a garnishee order 

operated as a discharge of the amount paid 

& was recognised by international law as 

having that effect, & consequently there was 

no real risk of the garnishees being obliged 

to pay the debt over again to the foreign 

corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

he debt in this case is situate inEngland, & 

is discharged in whole or in part by payment 

under a garnishee order in England, which is 

not mere procedure & is recognised in inter- 

national law (Banks, L.J.).—Swiss BANK 

' CORPN. v. BOEHMISCHE INDUSTRIAL BANK, 

[1923] 1 K. B. 673; 92 L. J. K. B. 600; 128 

a ‘ 809; 39 T. L. R. 179; 67 Sol. Jo. 423, 

Anno — ° : Vv Ue 

Collies (1620) BE Lede B 1018, Coush, Wichesteon 

Richardson, [1927] P. 228. 

1307b. —— ———. ]—Defts., a co. incorporated 

in Russia, had a branch office in London, & 

had registered O. as their agent to accept 

service of any judicial gee that might be 

issued against them. In 1918 defts.’ busi- 

' ness & its assets were by revolutionary 

legislation transferred to the Soviet Govt. 

In 1923 an action was brought in England to 

recover a debt ae to be due from defta. 

to pltfs., the writ being served on C., & in 





default of appearance judgment was signed 
against defts. Pitfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England :— 
Held: as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt dué from them to defts., & it 
must be assumed that the Soviet Govt. 
would follow the ordinary rules of inter- 
naticnal comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute.—-SEDGWICK CoLrins & Co. 
v. ROSSIA INSURANCE Co. OF PETROGRAD, 
[1926] 1 K. B. 1; 98 L. J. KB. 7; 188 
L. T. 808; 41 T. L. R. 663,C 4.3 affd. sub 
mom. EMPLOYERS’ LiaBM@ry ASSURANCE 
CoRPN. v. SEDGWICK CoLIIns & Co., (1927) 
A. C. 95,.H. L 
Annotations :—Refd. Sabatier v. Trading Co., [1927] 1 Ch. 495; 
Kirst Russian tnsce. v. London & Lancashire Incce., [1928] 
Ch. 922. . Mentd. The Jupiter (No. 3) (1927), 137 L. T. 333. 
1308. Add. Annotation :—As fo (2) Refd. The 
Stream Fisher, [1927] P. 73. 


1309a. Rights of mortgagee of ship under 
French hypothéque—Claim for necessaries.] 
—According to French law, the mtgee. of a 
ship under a French hypothéque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1894 (c.60) , 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypothéque upon the 
ship :—Held: as the rights under the 
hypothéque must be determined: according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rem, the claim of the necessaries men, 
according to the lex fort by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees.— 
THe CoLoRADO, [1923] P. 102; 92 L. J. P. 
ee 128 L. T. 759; 16 Asp. M. L. O. 145, 

Annotation :—Refd, Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669. 


ee nee :—Consd. The Golaa, [1926] 
. 103. 





18381. Add. Annotation :—Refd. Ellerman Lines ». 
Read, [1928] 2 K. B. 144. 

13382. Add. Annotation :—Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. -}—ELLERMAN LINES, LTD. v. READ, 
No. 1135a, ante. 

1337. Add. Annotation :—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

1340. Add. Annotations :-—Consd. Ellerman Lines 
”. Read, [1928] 2 K. B. 144. Mentd. New York 
Life Insce. v. Public Trustee, [1924] 2 Ch. 
101; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. 

1845. Add. Annotation :—Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 
of settlement.|—WILSON v. WILSON (1895), 
Times, Feb, 14 & Mar. 5. 











377 


Cases 1852—1887. EnauisH aND Emptre Digest SuPPLEMENT. 


1352. Add. Annoiation :—Mentd. Eustace v. Eus- 
tace, [1924] P. 45. 
1870. Add. Annotation :—Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 
1876. Add. Annotations :—Mentd. The Tervacte, 
{1922] P. 259; The Russland, [1924} P. 55; 
The Goulandris, [1927] P. 182; ane Stream 
Fisher, [1927] P. 78. 
1378a. .|—In respect of a collision in 
the Red Sea the owners of the J. issued 9. 
writ in the Egyptian cts. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the WM. instituted a cross- 
action against the owners of the J., also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owncrs of the J., who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec. the owners of ae 
M. discontinued their cross-action in Beypt : 
—Held: if the cross-action had still been 
pendins the owners of the WM. might have 
aie to their election, but as they had 
already elected there was no justification for 
stayine the action in England, merely because 
they were defts. 10 an action in another 
country in respect of the Ces subject- 
matter.—THE JANERA, [1928] P. 55; 97 
L. J.P. 58; 188 L. T. 557; 447. L. R. 193 ; 
17 Asp. M. L. C, 416. 
1879a. -}—In 1924 pltfs. in- 
stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belonging to pltfs. in ‘the Abed 
of the river at Tampico, the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 :—Held: having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltis.” subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings ! 











ere eager 








must be set aside.—Tum Goss, [1926] P 


108; 95 L. J. P. 60; 185 L. T. 208; 42 
T. L. R. 414; 70 Sol. Jo. 776; 47 Asp. 
M. L. ©. 36. 


1880. Add. Annotations :—Distd. The Juno ete 
128 L. T. 671. Apld. The Golaa, [1926] P 
108. Refd. The Goulandris, [1927] P. 182. 


1381. Add. Annotation :—Consd. The Juno (1922), 
128 L. T. 671. 


1883. Add. Annotations :—Folld. The Juno: tte 
rt L. T. 671. Refd. The Golaa, [1926] P 


1883a. —-— ——— J—On June 13, 1922, a 
British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 

' ceedings were begun, ‘documenta in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 

the Finnish vessel came within the _ juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in ‘Holland 
by the Finnish owners. The owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & waa inequitable as 

a breach of faith of the agreement in Hol- 

land :—Held: no legal proceedings havi 

been commenced when the writ was issue 

in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 

British owners from carrying on proceedings 

in England.—Tue Juno (1922), 128 L. T. 

671; 16 Asp. M. L. ©. 118. 


1387. Add. Annotation ;—Refd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 





PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add ‘ varied on appeal, 4 A. R. 267.” 


Vol. XI.—-Cases 2—100 


CONSTITUTIONAL LAW. 
Part Il_—The Title to the Crown. 


2. Add. Annotation :—Generally, Mentd. The Tervaete (1922), 128 I, T. 176. 


Part Ill.—Relations between the Crown and the~ €ubject. 
17. Add. Annotation :—Retd. Falcon v. Famous Players Film Co., [1926] 2 eh ak 


Part I1V.—The Royal Family. 


Maatechappij v. Deen, [1924] 1 K. B. 111; 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 980; R. v. Moscovitch (1927), 
138 L. T. 183. 


Part V.—The Royal Prerogative. 


25. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321.° 

41. Add. Annotations :—Mentd. Perlak Petroleum 

53. Add. Annotation :—As to (2) Consd. Nadan v. 
R., [1926] A. C. 482. 

54. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 


100. 


out compensation— What amounts to sitar 
—Assuming that the Crown has no right a 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apP’y: 
to a case where property is actually ta 
possession of or used by the Govt., or where, 


by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed, carry with it. ‘at common law any right 
to compensation.—FRaNcE FENWICK & Co. 
v. R., [1927] 1 K. B. 458; 96L. J. K. B. 144; 
Eh L. T. 358; 43 T. L. R. 18 ; 32 Com. Cas. 


‘—Reld. Ensign spinning Co. ». I, R. Comrs. 


nnotation 
(1927), rt39 L. T. 111, 


Part Vl.—The Crown-in relation to the Executive. 


After the cross-reference following this case 
add as follows :— 


Extension of British jurisdiction in British 
protectorate.}—See DEPENDENCIES, No. 10a. 





PART a rae 2, SUB-SECT. 1. ointed to the Commonwealth office 100 iii. Whether contract con- 
76 i. & nts of Director of Lands in the Northern sittuted.}—Held: Orders in Council 
i alg | officers iting. Territory, & he continued to hold the issued AP hart age to 46 Vict. c. 17, 
generaiv-Suepensi nd fertees — ? cay i vs Gouncll “ds pe hood ithe hig of the S interior to erat sane to out 
unc nse 
SCHERHOUT ©. UNION orci, Bod. theceors bed power tiinber, did nob: constitute ‘cont 


to dispense, at wit ° with the ecevices 
ft. if pointed under 


between the Crown & Ati op 


cn 7 

manager of a railwa 

tract wade ade with Rag oar paid 
etated 


a salary & 

if at any time he shea rar 

without notice, was dismissed without 
noes Reo larn (1) 4 bate? nee entitled 


recover his alx 
() the Orown ‘was not liable for interest. 
Sane nig0g), PRL Le L 2. “aT ee 
NFLD. : ; ee 


Narn Taringa PA waa 

a 
Olesaified io in the pubiic service of 
Queensland in 1917. Pile was then 


of BP ner who waa ap 

Ordinance No. 6 of ists, made under 

the above Acts, & not under Common- 
— Public "Service Act.—TROWER 

Tag COMMONWEALTH (1924), 34 

C. L. R. 887.-—-AUS. 


: PART VI. SECT. 3. 


100 1. ard in Councll—Under War 
Meaaures Act, 1914, «. 6-—F alidity. )}— 
PUGSLEY vp. ‘alison o. 883, post. AN. 

100 ii, —-— Under Dominion Lands 
Ad, &. 8. Cu ibe © | eon cite. }-— 
STaRi2ey Se al ae 
On, Co. Co., taa)} OW. W. R. 379; 

1927) 8 WwW. W ye 464 can 


379 


licensees, 
such Orders in Council being revocable 
by the marta here acted upon by une 


granting of arse them 
sires 


—STEWART v. 
Fores boo) 29 19 P. R.! R. 9 7.—-CAN. 
100 v Based on mistake of fac bh 
—Whelher binding on Crown.}—Th 
Sonne is not Scand oy An Order in 


paseed rtently & on 

mistake of fact. —QuEEES, MONTREAL 

SOUTHERN Ry. Co. v. KR. (1914), 15 
C. R. 287. —CA AN. 





—ame if fs arya co 
writing of — LAMARRE o 
v. R., p. 393, ore OAN, 


Cases 100-—291. 


—— Effect of recitals in.]—See Estorrgen, Vol. 
XXI., p. 881, No. 1247. 

107. Add. Annotation :—Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459. 


110. Add. arent ake Ruffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 599. 

122. Before re case add ce See, also, OROWN 
PRACTICE, Vol. XVI., pp. 481-491.” 
Add. Annotation :—Mentd. R. v. Comp- 
troller-General of Patents, Ex p. Muntz 
(1922), 38 T. I. R. 652. 


136a. Statement of fact—Whether binding on 
court.|—Where a collision took place in the 
Bristol Channel, some 104 or 123 miles from 
the English coast & 94 or 74 miles from the 
Welsh coast, & the judge decided that the 
waters where the collision oceurred were 
within the fauces terre & within the bodies 
of the countics of Devonshire & Glamorgan- 
shire, &, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :—Held:; (1) (ATKIN & LAWRENCE, 
L.JJ.) the statement of the A.-G. was 


ENGLISH AND EMprre Dicest SUPPLEMENT. 


binding on the ct.; (2) (BANKEs, L.J.) 
the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modern jurists to limit the 
width of the fauces terre within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given.— 
THE FAGERNES, [1927] P. 311; 96 L. J. P. 
188; 188 L. T. 380; 438 T. L. R. 746; 17 
Asp. 'M. L. O. 326 ; sub nom. THE FAGERNES, 
CoRNISH Coast. (OWNERS) v. SOCIETA 
oa ar eae DI NAVIGAZIONE, 71 Sol. Jo. 
634, C. A. 


-ENGE] v. MusmMann, No. 


418a, post. 


Citations :—For ‘“ [1920] 1 Ch. 107” read 
“ 11921] 1 Ch. 107.” 


‘Add. Annotation :— Mentd. 
American Steam Navigation Co. v. 
curator-General (1925), 42 T. L. R. 81. 


157a. Air Council-—— Whether  corporation.|— 
Semble: the Air Council is not a corpn.— 
MACKENZIE- KENNEDY v. AIR CouNncIL, [1927] 
2K. B. 517; 96 L. J. K. B. 1145; 188 
L.T.8 ; 43 T. L. R. 733; 71 Sol. Jo. 633, C. A. 


152. 


Netherlands- 
Pro- 


Part 1X.—The Crown in relation to the Law. 


—RooKEwoop’s CASE (1696), Holt, 
K. B. 683; 90 B. R. 1277; sub nom. R. v.. 
Rooxwoop, 13 St. Tr. 139, 186. 
Annotations :-—Refd. R. v. Kinloch (1746), 18 State Tr. 395; 
Heward v. euipley (1308) 4 East, 180; R.v. Duffy (1849), 
7 State Tr. Mulcahy e. R. (1867), 5 _ 
. Mentd. R. es “Layer Ata?) 8 Mod. Kep. 82 ts 
v. Heane (1364), 4B. & S 
214a, ——.]—-R. v. Ce (alias PHiurps) (1695), 
1 Ld. Raym. 39; 5 Mod. Rep. 15; 12 Mod. 
Rep. 72; 2 Salk. 689; 12 State, Tr. 1291; 
Holt, K. B. oe Skin. 578; 91 E. R. 923. 
Annotations ey Davis & Carter (1695), 5 Mod. 


175a. 


Rep. 74; ville de Varsovie (1817), 2 Dods. 174: 
Hinks' Case (i M4845), 1 Den. 84; Re Barber (1850), 15 
jb ry e 


238. Add. penne :—Refd. Nichol v. Fearby, 
Nichol v. Robinson, [1923] 1 K. B. 480; A.- 
v. Still (1927), 44 T. L. R. 102. 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


sa. Department of Attorney-General— 
Manitoba Temperance Act, 8. 68.}— 
The Department of the A. “G. referred 
to in the above sect. is to be dis- 
tinguished from the A.-G.— R. 
(THOMPSON) wv. HamMMaATT (Man.), 
[1926] 3 W. W. R. 350.—CAN, 


PART IX. SECT. 5, SUB-SECT. 5. 

sd. In proceedings ening ae 
of legislutive jurisdiction. |—Where, 
proceedings between private eutonn 
the validity of an Act of a provineial 
legislature is questioned, the 
of the province will be heard on ‘th tho 
question of provincial sees auve une 
diction.——CiT1zuNns Ins. Co. OHN- 
STON, Cass. Dig. 2nd. ed. 678. CAN, 


h (p. 523) iv. 


one under 


705.—CAN. 
h (p. 523) 
action Cera 


ina 


Supreme Ct. 


PART IX. SECT. 6, plenty 1. 





-——.J—An action its 





in tort does not lie against the Crown, 
special 
authority.—THERIAULT vw R. (Que,) ) 
(1917), 16 Exch. C. R. 253 ; 39 D 





he Govt. of ‘Coylon to 8. 
recover for damage caused to a steam- 
ship by grounding in Colombo harbour § (p. 524) i. 
berth to which she had been taken 
by a Govt. pilot :—Held: 
necessary to decide whether in Ceylon 
the Crown could be made liable in tort A 
under Roman Dutch law, but having ¥ (p. 625 
regard to the considered decision of the 
of Ceylon in Colombo 
Electric Tramway Co. Vv. 
inasmuch as the question in Cex lon 
was whether any particular part of 
Roman Dutch law had been recognised 
there, Big clear argumenta would be 


264a. ——— ———.|—-BIDGooD v. Daviss (1826), 6 
B. & C. 84; 9 Dow. & Ry. K. B. 153; 5 
L. J. 0. 8S. K. B. 64; 108 E.R. 384. 

266. For ‘‘ ——- Chaplain to King ’’ read ‘‘ —— 
Royal chaplain.’’ 

266a. S. P. WINTER v. DIBDIN (1844), 13 M. & W. 
253; 2 Dow. & L. 211; 13 L. J. Ex. 263; 3 
L. T. O. S. 164; 153 BE. R. 11. 

Annotation :—Apld. Harvey v. Dakins (1849), 3 Exch. 266. 

272. Add. Citation :—48 L. J. Q. B. 455. 


284. Add. Citations :—66 Sol. Jo. 218; affd., 
[1922] P. 122. 
290. Add. Annotation :—Refd. Wigg v. A.-G. of 


&e v 
Irish Free State (1927), 96 L. J. P. C. 88. 
291. Add. Annotation :-—Consd. A.-G. for Straits 
Settimts. v. Pang Ah Yew, [1925] A. CO. 555. 


FROST BROTUERS, 


officers.—He 
339; [1925] 2 


3?) 2D. L R. 
statutory W. W. R. 459.—VAN. 

291 xiv. -- }—An action 
of damages does not lie against the 
Crown in respect of a wrongful act 
committed by one of ita servants.— 
MAOGREGOR v. LORD ADVOOATE, [1921] 
C. 847.—SCOT 


CRED TER SC CREREE UNMET 


——.J—In an 


WELDEN v. Smrrn, {1924] A. C. 484. — 
AUS. 


it was not 
apt’? 524) Add “‘ revad., 80 S. CO. R. 


A ERR Ce Smee | Janene 


) i. 
LEOLERO v. R. ae 62 D. L. R 8! 43: 
20 Exch. C. BR —OAN, 


Held: the Crown _ uenle in | damsiges 

under Public Utilit ct, 8. r 

an accident caused bya a fallen bacahone 
lic highway, bein 


A-G., & 


h (p. 523) i. For An vequired 2 induce the Judicial Com- 
action tion soundin in tort, doe does Bot lie mites a ee bes san set Praintained Ge the epredinglal Donate 
rown.-~ 
oem v. i ERS 62D. Le 390, AL-G. FOR CEYLON, (1926) ‘A C. ist Dee en Beau heel 
80 Exod. O 95 L. J. P. C. 86: . 305 CORN RS an LON Be ae 11892) 
(p. 523) B.S. P. Pema: R, T.LR. 166-—OEYLON— GaN 
920), 20 Exch. O. R. 175.—OAN. h (p. 623) vi. —— Far fraud. }—It ta "cope —— aot excess of salaries ed 


FD 538) ili. 8. P. MANSEAU wv. R., 


(1038 a 25; [1923] Exch. has 


bee held It 
Crown be held liah 


not compelen to prove that the Crown oS G 
fraud ; nor can the 
le for the fraud of 


overnor-Ge 
E-BunnoveHs v RK, (1891), 


Vol. XI.—Constitutional Law. 


292. Add. Annotations :—As to (1) Refd. Wigg v. 
A.-G. for Irish Free State, [1927] A. C. 674. 
As to (2) Refd. &.-G. for Ontario v. McLean 
Gold Mines Co. (1926), 95 L. J. P. C. 217. 
Generally, Refd. Jaeger v. Jaeger Co. (1927), 
44 R.P. C. 437. 


805. Add. Citation :-—48 L. J. Q. B. 455. 


317. Add. Annotation :—Refd. A.-G. for Ontario 
4 aes Gold Mines Co. (1926), 95 L. J. P. C. 
17. 
329. Add. Annotation :—Mentd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
(1925] 1 K. B. 271. 


.|—In proceedings by information on 
the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown.— 
A.-G. v. Guy Motors, Lrp., [1928] 2 K. B. 
78; 97 L. J. K. B. 421; 139 L. T. 311. 

344. Add. Annotations :-—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 
a Swift v. Board of Trade, [1926] 2 K. B. 


345. Add. Annotation :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


346. Add. Annotation :—Consd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


347. Add. Annotation :—Mentd. Umra v. R. (1924), 
41 T. L. R. 86. 


348a -——— In proceedings under Patents & 
Designs Acts. |—Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919-(c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt. department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 


339a. 





PERREAULT 83.—CAN 


304 ii. : . vs 
(1922), 66 D. L. R. 671; 21 Exch. 
C. R. 355.—CAN, 


name. }— 


sm. Whether action brought in right 
In an action concerning trans- 
actions under Soldiers Settlement Act, 


Cases 292—378a. 


to have been mace on behalf of the Govt. 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt. to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne :—Held: (1) under that part of 
Patents & Designs Act, 1919, which ‘autho- 
rised proceedings against a Govt. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general] jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had beert made before the h -aring of the 
motion, & particularly to the tw. orders for 
security for costs, the ct.” Would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs.—Re LETTERS 
PaTENT No. 139,207, Re Carsonir ART., 
[1924] 2 Ch. 53; 93 L. J. Ch. 309; 181 L. T. 
89; 40 T. L. R. 421; 68 Sol. Jo. 476; 41 
R. P. C. 2038, C. A. 

Annotation:—As to (1) Consd. Swift v. Board of Trade, 

11926, 2 K, B. 131. 
——-.|— See, generally, PATENTS. 


348b. ——— ——— As to validity of patent—Action 
against Air Council.|—Held: there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs.—ROWLAND v. AIR CouNnciL, [1923] 
W.N. 72. 

363. Add. Annotations: -Mentd. A.-G. v. Swan, 

[1922] 1 K. B. 682 Gibson v. Reach (1923), 

40 T. L. R. 73. 

Add. Annotation :—Apld. Pathe of France v. 

Harris, Same v. Mansbridge (1926), 42 

T. L. R. 760. . 

Add. Annotation :—Refd. Re Letters Patent 

No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 

Add. Annotation :—As to (1) Apld. Sterling 

Trust v. I. R. Comrs., I. R. Comrs. v. Sterling 

Trust (19025), 12 Tax Cas. 868. 

373a. Arbitration to assess compensation for 
requisitioned goods.}—In assessing the com- 





367. 


868. 
373. 





CASKIE (1922), 70 D. L. R. 215; 38 
Can. Crim. Cas. 198.—CAN. 

t ii. Under Fire Mashral 
Act, 1921 (c. 15). }—A local assistant to 
the fire marshal in carrying out the 
duties imposed on him by the above 








PART IX. SECT. 6, SUB-SECT. 6. 


337 vi. ———-.]—-Estoppel cannot bo 
invoked inst the Crown.—R. v. 
cog (1921), 21 Hxch. C. HK. 150.— 


339 iii, --—-A subject has no 
right to set off in an action brought by 
the Orown.—R. (MINISTER OF AGRI- 
CULTURE FOR SASKATCHEWAN) Uv. 
Bourke, (1925) 3 D. L. R. 537 ; [1925] 
2 W. W.R. 397; 19 Sask. L. R. 483.— 


.}—A right of set-off 
: Crown.-— 








889 iv. 
docs not exist against the 
R. v. BRITIBAH AMERICAN BANK NOTE 
Co. (1901), 7 Exch. C. R. 119.—CAN. 


o i. .J)—A counterclaim cannot 
be pleaded against the Crown as of 
right.—A.-G. FOR ONTARIO v. RUSSELL 
el) 64 D. L. R. 59; 49 0. L. R. 

03.—CAN. 





o fi. .}—A subject has no right 
to counterclaim in an action brought 
by the Crown.—R. (MINISTER OF 
AGRICULTURE FOR SASKATCHEWAN) tv. 
BOuRKE,. [1925] 3 D. L. R. 587; 





defts. contended that the action should 
have been brought in the name of the 
Soldiers Sottlement Board & not in that 
of the Crown:—Held: action properly 
instituted in that of the Crown.—R. v. 
SAYWARD TRADING & RANCHING Co., 
Lrp., (1924) Exch. O. R. 15.—CAN. 


PART IX. SECT. 6, SUB-SECT. 7.—A. 


sp. Crown Coats Act, R. S. B. C., 
1911 (c. 61)—Hffect of.}—Held: not 
to apply to the Crown in right of 
Dominion, the statute not making it 
clear in express terms or by necossary 
intendment that the reference is to the 
Crown other than in right of the pro- 
vince only.— MONTREAL TRUST Co. Ut. 
R. [1924)1 D. L. R. 1030; 1W. W.R., 
657; 33 B. O. R. 280.—CAN. 


PART IX. SECT. 6, SUB-SECT. 7.—C. 


ti. On oy Safina a ae Crown 
Costs Act, R.S. B.C., co. 61. costs of an 
appea) cannot be given against the 
Crown. though costs in the lower ct. 
may by direction of the ct.—R. v. 
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Act is an “ officer, servant or agent of 
& acting for the Crown °' within Crown 
Costs Act, R.S.E.C., 1911 (c. 61), & 
costs of an appeal to the county ct. 
may be given against a local assistant 
to the fire marshal.—WaATSON  », 
HowarpD, [1924] 4 D. L. R. 564 ; [19244 
3 Ww. WwW. R. 401; 34 B. C. R. 449,— 








t iii. Under Sununary 
Convictions Act, R. S. B. C., 1924 
(c. 245).J—Crown Costs Act, R.S.B.C., 
1924 (c. 62), is a bar to tho awarding 
of costs against the Crown on an 
appeal under Summary Convictions 
Act, R. Ss. B. C;; 1924, form @ con- 
viction for an offence against Govt. 
pigeer Act, R. S. 13. C., 1924 (c. 146). 
—R. v. MCLANE, R. v. Noon, [1927] 
1 W. W. R. 701; 47 Can. Crim. Cas. 
208 > 38 B. C. R. 306.—CAN. 

t iv. In proceedings by creditor— 
Crown administrator of intestate’s estute.] 
—Held: neither the Crown nor the 
A.-G. Hable for costs.—CaRVER vo, 
A.-G. oF PRINCK EDWARD_ ISLAND, 
[1926] 4 D. L. R, 1106.—CAN, 





Cases 878a—418a. Enauiso AND Empire Digest SUPPLEMENT. 


ensation to be paid for bacon requisitioned 
by the Food Controller under Defence of the 
Realms Regulations :—-Held : the arbitrator 
had no power to order the Crown to bey th the 
costs of the reference & award. moe a 
v. BOARD OF TRADE, [1926] 2 K. B. 181; 95 
rite - a 8384; 185 L. T. 891; 42'T. L. RB. 


Annotation :—Refd. Inglewood P 
Brunswick Electric Eo ower Comms 


& Paper Co. vo. New 
sion, [1928] A. 6. “492, 


Part XIl 


887. Add. Annotations :—As to (1) Folld. White, 
Child & Beney v. Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 
Insce. (1922), 127 L. T. 571. Refd. Duff 
aaa aa Co. v. Kelantan Government, 


[1924] A. C. 797; Russian Commercial & 
Industrial Bank v. Com — CA Escompte 
de Mulhouse (1924), 93 K. B. 1098. 


As to (2) Apid. The Jupiter 1234) 03 L. J. P. 
156. Generally, Refd. Musmann v. Engelke 
(1927), 43 T. L. R. 685. Mentd. The Jupiter 


(No. 8) (1927), 187 L. T. 333. 


Decrees of Russian Soviet Government 
—Effect of.|—-PALEY (PRINCESS OLGA) v. 
Weisz (1928), 45 T. L. R. 102; 72 Sol. Jo. 
848. 


387a. 





COMPANIES, 








—_—— .|—See, also, 
Nos. $523, 8524, 8527a, ante. 
On liability of Russian 
reinsurance company under _ reinsurance 
treaties.|—See INSURANCE, No. 712a, post. 
387b. Declaration by representative of foreign 
Sovereign as to ownership of property—How 
far siren ee SEC declaration by the repre- 
seutative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned.—THE JUPITER (No. 3), 
[1927] P. 250: 97 L. J. P. 33; 187 L. T. 333; 
43 T. L. R. 741; 17 Asp. M. L. C. 250, ©. A. 
Annotation :—Refd. First, Russian Insce. v. London & Lan- 
casbire Insce.. [1928] Ch. 922. 

888. Citations :—For ‘‘ Coop. Pr. Cas. 501; 9 
L. J. O. 8. Ch. 215; 7 EK. R. 619, L. C.,” 
read ‘‘ Coop. Pr. Cas. 501; 47 E. R. 619; 
sub nom. THOMPSON v. BARCLAY, 9L. J.0.8. 
Ch. 215, L. C.; previous proceedings (1828), 
6L. J. O. 8. Ch. 93.” 


301. Add. Annotations :—Refd. The Tervaete, 
Peon aa 259; Engelke v. Musmann, [1928] 


892. Add. Annotation :—As to (2) Refd. The 
Tervaete, [1922] P. 259. 


304. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. Refd. The Tervaete, [1922] 
P. 259; Re Bjornstad & Ouse S hipping Co., 
[1924] 2K. B. 673; Compania ereantile 
Argentina v. ee States | age ar ae 
(1924), 98 L. J. 816; GS acitce 
(1924), 93 L. J. P. Meee “The Jupiter (No. 3) 
(1927), 187 L. T. 333 ; Engelke v. Musmann, 
[1928] A. C. 433. Mentd. The Mo , 1922] 
P. 122; The Sylvan Arrow, [1928] P. 220. 


376. Add. Annotation :—Refd. Re Letters Patent 
No. 189,207, Re Oarbonit Akt., [1924] 2 Oh. 


882. Add. Annotation :—Refd. R. v. Provisional 
Government (General of the Forces) (1922), 

67 Sol. Jo. 125. 
4a. —— J—~WoLre Tonn’s Case (1798), 
27 State Tr. 613. 


nnotation :-—Mentd. Mgomini panels & Wanda v. A.-G. 
a Natal (1906), 22 T. L. R. 4 





The Crown in Foreign Relations. 


396. Add. Annotation: — Refd. Musmann  v. 

Engelke (1927), 96 L. J. K. B. 824. 

401. Add. Annotation :—Apld. The Tervaete, 
[1922] P. 259. 
408. Add. Annotation :—Refd. Fenton Textile 
' Assocn. v. Krassin (1921), 88 T. L. R. 259. 
409. Add. Annotation :—Consd. Musmann  v. 
Engelke (1927), 96 L. J. K. B. 824. 

411. Add. Annotation :—Consd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

412a. Chief of mail department— Within privilege 
—Held: the rule as to immunity from a 
proceedings, on the ground of Erase 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in London.—ASssvURANTIE CoM- 
PAGNIE EXCELSIOR ‘v. SMITH (1923), 40 
T. L. R. 105, 0. A, 


Sch wea paragraphs (2) to (5) to No. 421, 
post. 

Annotations :—For the existing annotations read 
‘‘ Refd. Re Republic of Bolivia Exploration 
Syndicate, [1914] 1 Ch. 139.” 


418a. Evidence—Settlement by Attorney-General 
on instructions: of Foreign Office.|—-A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
privilege, whether as- ambassador or as & 
member of the ambassador’s staff, is con- 
clusive. 

Deft. in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft. upon his affidavits. The judge 
ordered deft. to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft. had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 
that capacity by the British Govt. :—Held: 
(1) the statement of the A.-G. was binding 
on the ct., & deft. was entitled to diplomatic 
privilege ; (2) (LoRD DUNEDIN) apart from 
that statement, the order for the cross- 
examination of deft. would have been 
‘justified —ENGELKE v. MuUsMANN, [1928] 
A. OC. 488; 97 L. J. K. B. 789; 139 L. T. 
586; 44 T. L. R. 781, H. 1; reveg. 8. O. 


413. 
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sub nom. MUSMANN v. ENGELKE, [1928] 1 
K. B. 90, 0. A. 

. After the catchwords insert paragraphs (2) 
to (5) from No. 418, ante, substituting the 
numbers ‘‘ (1), (2); (3), (4),” tor “ (2), (3); 


Citations :—For ‘‘ No. 418, anle,”’ read ‘ (1882), 
1 Or. & M: 117; 1 Dowl. 588 ; 3 Tyr. 184; 
2L. J. Hx. 13; 149 B. R. 338.” 


all aa cnda ae to (1) Consd. poreeen v. Potter (1885), 
hy hee +e Fags ae 2 (3) Consd . Parkinson v. Potter 
ti88 )s i6- Q. d. Engelke v Musmann, 


[1928] A. O, 4 


421a. —— Lisbllity to be cross-examined to 


ascertain status.J)—ENGELKE v. MUSMANN, 


No. 418a, ante. 


422. Add. Annotation :—Refd. Engelke v. Mus- 


mann, [1928] A. C. 483. 


425. Add. Annotation: — Refd. Engelke v. Mus- 
mann, [1928] A. C. 483. 


427. For ‘“‘ No. 418, ante,” read ‘ No. 421, ante.”’ 


429. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 4383. 


Cases 418a—400a. 


480. Add. Annotation: —Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

481. Add. Annotation ase Engelke v. Mus- 
mann, [1928] A. 0. 483 


432. Add. Annotation -—-Refd. 
Engelke, [1928] 1K. B. 90. 


Add. Annotation :—As to (2) Refd. Musmann 
v. Engelke (1927), 96 L. J. K. B. 824. 


Musmann  v. 


435. 


436. For ‘* No. 413, anfe,’”’ read ‘‘ No. 421, ante.”’ 
445. For ‘‘ No. 413, ante,’’ read ‘‘ No. 421, ante.’’ 
447, Add. Annotation: — Refd. Musmann  v, 


Engeike (1927), 96 L. J. K. B. 824. 
.|}—ENGELKE v. MUSMANN, No. 418a, 





4474. 
ante. 


465. Add. Annotations a En ‘elke v. Mus- 
mann, [1928] A. C. 483. Mepet. . uff Develop- 
oo seek v. Kelantan GoVérnment, [1923] 


474. Add. Annotation :—Mentd. Kramer v. A.-G., 
[1923] A. O. 528. 


Part X!ll—The Crown in relation to War and- Peace. 


477. Add. Annotation :—Generaily, Refd. Nether- 
lands-American Steam Navigation Co. v. 
Procurator-General (1925), 42 T. L. R. 81. 


483. Add. Annotation Pat Mentd. Ruffy- 
Arnell, etc. Co. v. R., [1922] 1 K. B. 599. 


J—By a policy of insurance 
effected on Nov. 2, 1918, during the European 
War, deft. agreed to pay to pltf. a certain 
sum “in the event of peace between Great 
Britain & Germany not being concluded on 
or before June 30, 1919.”> On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
~ action brought by pltf. against deft. upon the 
poliey in Aug. 1919 :—Held: peace had not 
n concluded between these Powers on 
or before June 30, 1919, within the policy, 
& plitf. was therefore entitled to succeed in 
the action.—KorTrzias v. TysrEr, [1920] 2 
K. B. 69; 89 L. J. K. B. 529; 122 L. T. 795 ; 

36 T. L. R. 194; 15 Asp. M. L. ©. 16. 
Anniston : :—Folld. Lioyd v. Bowring (1920), 36 T. L. R. 


487b. .|—For the purpose of a contract 
to pay a sum of money “if peace is not 
declared” by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace— 
LLoyp v. Bownin@ (1920), 36 T. L. R. 397. 


487a. 














487d. S. P. WEYMBERG v. Toucs (1669), 1 Cas. in 
Ch. 123; 22 E. R. 724. 


496. Add. Annotation :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


498. Add. Annotation:—Refd. Commercial & Estates 
re” v. Board of Trade, [1925] 1 


499. Add. Annotations eieaae to (1) Retd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
As to (4) Refd. A. & B. ats v. Secretary of 
State for Air, [1922] 2 K. B. 328; Matthey 
v. Curling, [1922] 2 A. 0. 180; Re ‘Colnbrook 
Ohemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial & Estates 
Co. ‘of Egypt v. Board of Trade, [1925] 1 K. B. 
271; Rowland & Mackenzie-Kennedy v. Air 
Council (1927), 96 L. J. Ch. 470. Generally, 
Refd. Netherlands-American Steam Naviga- 
tion Co. v. Procurator-General (1925), 42 
T. L. R. 81; France Fenwick v. R., [1927] 
1 K. B. 458. Mentd. Re Webb (Smithfield, 
London), [1922] 2 Ch. 369; Fort Frances 
Pulp & Power Co. v. Manitoba Free Press 
Co., [1923] A. C. 695; Bristol Channel 
Steamers v. R. (1924), 131 L. T. 608; Moffat 
Hydadropathic Co. v. Secretary of State for 
War (1924), 40 T. L. R. 543. 

499a. ——— Under Indemnity Act, 1920 (c. 48)— 
‘* Direct loss or damage ”’ What is.|——Claim- 


487c. ——— Whether subject’s debt discharged.|— ants carried on business as motor garage 
TRONER v. HASSOLD (1670), 1 Cas. in Ch. 173; proprietors in Dublin, where they owned & 
22 H.R. 748. occupied extensive premises peculiarly well 
Ill. SECT. 2. Held: the omission of an averment edit }—Held: aportion of 
487 i. get oe sa0e— ion that_the Governor in Council deemed building occupied by the ¢ ovt. as a 
» Pr i SS aee Re 82 Order advisable for the welfare of recruiting e steen was not a “ Boe) 
TH Batt Micon WINRIPRG Canada by reason of tho existence of work ” within E ae . Ot aoe. 0 (c). 
ges 1W.W.R. AN *» real or apprehended war, did notrender -—-WOLFE Co, POWE R. 
11 W. W. R. 37.—OAN. the Order d,—PUGSLEY 92), 6 63 D. L. R. 647; 63 8. G. E. 

487 ii, ——— Between Great Britain &  v. GARSON (1922), 50 N. B. R. 414.— oe 
of ve i CAN Indemnity Act, 


Ried tu oan ib par 

Eff n to Baa. ]—PaRR 
v. Descour Goa), 85 R. Tél x 7 
[1921] 2 W. R,. 879. BaF iN. 


PART XIII. Rg 3, ee = 
ef. Order | Oouncil under 


Pip i. ee oe 


ak re 


PART XIII. SECT. 3, SUB-SEOT. 3.—A. 


}—-R. v. anowe N (a0), 
20 Exch. ©. R. 


Onder 
1920" tee 48)—Basis of assessment. a 
A distillery requisitioned during t 
war, owing to a fire while it As in the 
Govt.'’s possession, could not be used 
g for nearly three years 
after Jan. 19, 1919, at which date 
the prohibition against distilling was 


Dappinagge to com- 
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Cases -499a—526a, 


499b. —— 


505a. 


withdrawn. The proprietors having 
claimed compensation for loss of 
profits during the three years :—Held : 
the loss of profits was due, not to the 
war, but to the requisition & the fire, 
& the basis upon which com 


obtainable for whisky during the three 
years, taken in cont 

other circumstances actually exist- 
ing during that period.—MACKENZIE 
BROTHERS v. THE ADMIRALTY, [1925] 
8. C. (H. L.) 32.—SCOT. 


PART XIII. SECT. 3, SUB-SECT. 7. 


sm. lteqguisition wnder 
ncil— Powers of Dominion Govern- 
ment.}—In virtue of Order in Council 
dated Nov. 24, 1916, passed under 


suited to their purposes. These premises 
were taken by the Govt. under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt. retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of ‘direct loss or damage incurred or 
sustained by reason of interference with ” 
their ‘‘ property or business’ within sect. 
2 (1) (b) of the above Act :—Held: ‘* direct 
loss or damage ”? may include consequential 
damage, & the item claimed could not be 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ct.—A. & B. Taxis, Lrp 
v. SECRETARY OF STATE FOR AIR, [1922] 2 
K. B. 328; 91 L. J. K. B. 779; 127 L. T. 
478; 38 T. L. R. 671; 66 Sol. Jo. 633, O. A. 


Duty of tribunal assessing com- 
pensation.]|—-Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate betwecn their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law.—MOFFAT HYDROPATHIC Co., LYD. v. 
SECRETARY OF STATE FOR WAR (1924), 40 
T. L. R. 543; 68 Sol. Jo. 535, H. L. 


Certificate that taking necessary- 
Mode of granting.]|—(1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 
(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 








principal & no 


nsation 
be assessed was the prices 
derogating 
unction with the WILLIAMS & 
WILLIAMS & 


21 Exch. C. 


— Comparison 


Order in 


242; 21 Exch. O. 


37 


States better guide tha 
Re GaSTON, WILLIAMS & 
GASTON, WILLIAMS & WIGMORE STEAM- 


IP CORPN. v. KR. (1922 
O4 ee 


ENGLISH AND Dicsst Empire SUPPLEMENT. 


even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 57).—Hurron v. A.-G., [1927] 1 Ch. 
427; 96 L. J. Ch. 285; 187 L. T. 20; 438 
T. L. R. 166; 71 Sol. Jo. 159. 


505b. ——— Conditions precedent to assessment of 


512. 


515a. 


521. 


526. 


compensation— Whether Crown in possession.] 
—HuvutTron v. A.-G., No. 505a, ante. 

Add. Annotations :—As to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42; Rowland v. Air Oougsil (1928), 39 
T. L. R. 228. Generally, Refd. France Fen- 
wick v. R., [1927] 1 K. B. 458. 

Closing of public footpath over 
land acguired.|—-The ct. refused an applica- 
tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an air depot.—SECRETARY OF STATE FOR 
WaR v. MIDDLESEX CouNnTY CoUNCIL (1923), 
89 T. L. R. 357; 21 L. G. R. 291. 


Add. Annotation :-—Generally, Refd. France 
Fenwick v. R., [1927] 1 K. B. 458. 

Add. Citation :—15 Asp. M. IL. C. 205. 

Add. Annotation :—As to (3) Distd. A.-G. 
v. He ke Mail Steam Packet Co., [1922] 2 
A. C. 279. 








526a. Power to impose payment for licence to sell 


War Measures Act, 1914 :—Uel/: the 
regulation ships in’ ies own! namie & ae 
re ition ships in 

inci " as agent for the British 
Govt., & the Minister of Marine & 
Fisherics, acting thereunder, had no 


power to bart MR 

therefro 
WIGMORE 
WIGMORE STEAMSHIP 


IGM 
CORPN. v. se ae » 66 I L. 


626 i. Compensation for requisitioned 

ship—To what amount ean’ entitled 
ra 

nm Lnylish rate. }— 
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ship to foreigner—Recovery of money paid— 
Indemnity Act, 1920 (c. 48), s. 1 (1).]—-The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 


526 ii. ——-~ ———.}—~—LEMAY wv. R. 
(1922), 68 D. L. R. 489; 21 Exch. ©. R. 
364.—CAN. 





6285 iii. Who entitled—Charterer 

or owner. }— Whereas the right of action 

by aca to or against the Crown is at common law 
——Re ASTON, inthe owner & not in the charterer :— 
& GASTON, Held: the true intent, meaning & 


spirit of War Measures Act, 1914, s. 7, 
is to m & preserve to the 
subject any righte possessed by him 
at common law, & which he previousl 
had notwithstanding that Act; 
that sect. does not confer upon him 
any new rights to compensation in 
addition to those which he otherwise 
enjoyed.— WARNER QUINLAN ASPHALT 
aie R., [1923] Exch. OC. R. 195.—— 


R. 242; 


in Umted 

IGMORE & 

66 D. L. R. 
AN. 
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right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their claim 
so grounded was not a proceeding for or in 
‘respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act :—Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants’ case, from which the 
claim for money had & received arose; & 
as such act was one to which the above 
sub-sect. applied, the petition of right was 
barred by that sub-sect.—-BrisroL CHANNEL 
STEAMERS, Lrp. v. R. (1924), 1381 L. T. 608 ; 
40 T. L. R. 5503 68 Sol. Jo. 771. 


———.]—-The Shipping Controller, 
purporting to act under the authority of 

efence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the moncy so paid :— 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment; (2) the petition of right was 
barred by the above sub-sect.; it was not 
open to suppliants, by waiving the tort of 
the legal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under scct. 
2 (1) (6); (8) (BANKES & SarGant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts,’ & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort.—BROCKLE- 
BANK, Lrp. v. R., [1925] 1 K. B. 523; 94 
L. J. K. B. 26; 182 L. T. 166; 40 T. L. R. 
869; 69 Sol. Jo. 105; 16 Asp. M. L. C. 415, 
C. A.; revsg., [1924] 1 K. B. 647. 








Annotations :—<As to (1) Ref 
R., (1924)2 K 
[1924] 1 K 


Cases 526a—534a. 


action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shipping Controller under colour of 
his office, & it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“All... liabilities ... incurred by the 
Shipping Controller . . . shall be transferred 
to the Board of Trade.’”’ The ‘ Board of 
Trade ’’ is the name given by statute to an 
unincorporated committee of the Privy 
Council. Onan application to ike out the 
writ on the ground that the#Board of Trade, 
as a department of the Crown, could not be 
sued :—Held: the intention of the Order 
was to transfer to the Board of Trade as a 
Govt. department the personal liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt. department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt. department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort :-—Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown.— 
MARSHAL SHIPPING Co. v. BOARD OF TRADE, 
[1923] 2 K. B. 343; 92 L. J. K. B. 901; 129 
L. T. 644; 39 T. L. R. 415; 67 Sol. Jo. 639 ; 
16 Asp. M. L. C. 210, C. A. 

9. & W. Ry. of Ireland v. 


d 
As 3) Refd. Brocklobank v. N., 


eo G. 
to ( 
oe ee Bristol Channel 


. B. 450. 


. B. 647. 
Steamers v. R. (1924), 131 L. T. 608. 


Actions against Departments of State 
generally, see AGENCY, Vol. I., pp. 654, 655 ; 
PUBLIC AUTHORITIES. 


Annotations :—~Aa tv (2) Folld. Marshal Shipping Co. v. R. 
1925), 41 T. L. R. 285. Generally, Refd. Bristol Channel 
teamers v. R. (1924), 131 L. T 


. T. 608; Hardie & Lanev. 
Chilton (1927), 96 L. J. K. B. 1040. 


530. Add. Annotations:—As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 


Trade, {1925} 1 K. B. 271. Generally, Refd. 








J.8. 


526c. ——.]—Suppliants were re- 
quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, & they made 
the pene accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful :—Held: as the demand was 
made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
Was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — MarsHAL SHIPPING Co. (IN 








531. 


534. 


534a,. ——- ———- —— ——.]—A 


Newcastle Breweries v. I]. R. Comrs. (1927), 
137 L. T. 426. 

Add. Annotations :—As lo (5) Refd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally, Refd. Commercial & Estates Co. of 
Egypt v. Board of Trade, [1925] 1 K. B. 271. 
Mentd. Fort Frances Pulp & Power Co. v. 
Manitoba Free Press Co., [1923] A. C. 695. 
Add. Annotation :—Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
{[1925] 1K. B. 271. 

British ship 
lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 


LIQUIDATION) v. R. (1925), 41 T. L. R. country was requisitioned during the war 
285. by the British Govt. & brought home with 
526d. —_—— Transfer of liabilities incurred her cargo to England without the consent & 


by Shipping Controller to Board of Trade— 
Whether action maintainable against Board 
of Trade.|—(1) Pltfs. in 1922 brought an 
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against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 


26 


Cases 534a—857. 


634. 
653. 
655. 
661. 


680. 
690. 


706. 


Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act,’ 1920 (c. 48), 8. 2 (2) (ili.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation :—Held : (1) the be og 
did not apply to a seizure of goods of a 
sate brought into England against his 

will; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of ee & was, therefore, 
made ‘in exercise of” a ‘‘ prerogative right 
to His Majesty ”’ within s. 2 (1) (b) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
‘would have had apart from’”’ the Act a 
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valid claim for sioner by A ergkanse of 
right, &, the Crown admitting that such a 

claim constituted ‘‘a legal right to com- 
pensation,” compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(ili.) (a) of the Act.—CommerciaL & Estates 
Co. or Eeyrpr v. Boarp or Trapn, [1925] 1 
K.B. 271; 041.3. K.B.50; 182 L, T. 616, 


A. 
:-—-4s to (2) Consd. Netherlands-Amertcan 


Annotation i Steam 
Navigation Go. v. Procurator-General (1925), 42T.L. R. 81. 
585a. Right to compensation—Under Indemnity 


Act, 1920 (c. 48)— Exercise of right of angary.] 
— COMMERCIAL & HKstratres Co. of EGYPT v. 
BoarpD OF TRADE, No. 534a, ante. 


589. Add. Annotations :—As to (1) Refd. R. v. 


Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Refd. Secretary of State for Home Affairs 
v. O’Brien, [1923] A. ©. 608. 


Part XIV.—The Crown as the Fountain of Honour. 


568. Add. Annotation :—Consd. Rhondda’s Claim, [1922] 2 A. O. 339. 


Part XIX.—Royal Grants. 


Add. Annotation :—Mentd. 
[1922] 2 Ch. 698. 

Add. Annotation :—-Mentd. The Fagernes, 
[1926] P. 185. 


Re Holliday, 


Add. Annotation resi & Mentd. Harper 754, 


v. Hedges, [1923] 2 K. B. 314 

Add, Annotation :—Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

Add. Annotation :—Mentd. Rhondda’s Claim, 
[1922]2 A. C. 339. 

Add. Annotation :—Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

Add. Annotation :—Refd. Hodgson v. Me- 
Creagh (1923), 93 L. J. Ch. 339. 


728a. Grant of land reserving strip of coast land— 


Effect of confirming grant.|—-A.-G. FoR NEW 
SoutuH WALES v. Dickson, [1904] A. C. 278 ; 
-W3L.J.P.C. 48; 901. T. 213, P. CO. 


Add. Annotation :—Generally, Refd. Layzell 
v. Thompson (1927), 137 L. T. 106. 


786, Add. Annotation :—Refd. Layzell v. Thomp- 


son (1927), ree L. T. 106. 


The Koursk, 
[1924] P. 0 Performing Right Soc. v. 
Mitchell & Booker (Palais de Danse), [1924] 
1 K. B. 762; Falcon v. Famous Players Film 
Co. (1925), 42 'T. L. R. 91. 


Part XXI.——Hereditary and Private Revenues of the Crown. 


857. 


Add. Annotations :—-As to (4) Refd. Re 
Letters Patent No. 189,207, Re Carbonit Akt., 
[1924] 2 Ch. 53. As to (5) Refd. Re Letters 





Patent No. 189,207, Re Carbonit Akt., [1924] 
2 Ch. 53. Generally, Mentd. Campbell v. Pol- 
lak, [1927] A. C. 732. 


PART XIX. SECT. 2, SUB-SECT.8.—A. words “grant, convey & assure,” & ad fea. W. sae lk. 466; affd., (1927) 
602 li. -}--Where a Crown grant 48 other land ranted, ** grant, —OAN. 
of land bas been issued by error, but release & quit claim "Held: both liv. ——- ——— Effec ot of Aet io amend 


without false misrepresentation on the 
granteo’s part, & whereby he obtains 
mnore than that to which he was entitled, 
the et. need not set aside the whole 
grant, but may declare it vold onl 


in so 


portion improvidently granted, & ] 


order 


could conve 


far it purported to convey por 


i.-—— 





the grant to be Lelivered eee 


epavered the fee simple, & the grantee 
the fee simple sub- 
ao to oat Cael eda 


gran N TRUB v. 
Toneen, aT} 2D D. aR R. 1176.—CAN. 


PART XIX. SECT. 8, SUB-SECT. 3.—E. 
-}—~The reservation in 


Public Lands Act, 1908 (c. os 
aoe Gael (02714 D. L. R. 556; 610. L 


PART gle SECT. 5, SUB-SECT. 1. 
t i. ——— Derogation of rights under 
sierties grant. | RM WATIN Powbr Co., 
LTp. v. KEEWATIN FLOUR cla LYrp 


be rectified.—R. v. SEAMAN, [1 a Crown nt of the mines & minerals pegrlan IE Pacha: -, LTD. AKE 
Exch. C. kt. 201.—CAN. te with full power to work the same & Ds MILLING Co. (Ont. ), 
q. Add “reved. on other grounds, 9 for this purpose to enter upon & use [1928] 3 1 p. vs R. 32.—CAN. 
Gr. 224. or occupy the lands or so much thereof 
& sary for for the. = v2 arene as may be serra PART 7 oh geert 6. 
PART XIX. SECT. 2, SUB-SECT. 3.—C. oF wie ofectuns: worung 0 - Sale 0 under Soldiers 
Bai —Held: this confers lement wees 
19 ey as nae tila on other grounds, oe Boers ‘than is implied in a ages A Ee he 
are reservation in an agreement for titled | warrant of posseasion.}—A 
PART XIX. SECT. 3, SUB-SECT. 2 the sale of ae land 80 prantee ot all FOR CanaDa v. Pua, [1924] ee 
vA : * mines inerals.”* GaR- ©, R. 62.—CAN, 
656 i. ore * reved. on other grounds, EAU y (1920), 61 3. C. vie R50: : 58 
19 A. R. 329 2.—CAN PART Pian SECT. 1, SUB-SEOCT. 2. 
662 ii. Ada ** reved. on other grounds, =i ti. nema seen bicinlesaie per “4 ——.]—The right to 
19 A. R. 329.” es aa Paria tN Unt precious, metals in the land now held 
i Pon 1927] 2 W. W.. W. R. 458 ; ; by the Hudson’s Bay Co. belongs no 
PART XIX. SECT. 8, SUB-SECT. 3.—A. nae {1927] 3 W. W. R. 463,—OAN. the oe bat to t e 2 Crown. —-HuD- 


ri. 
as to 


——,}—A Crown grant of land, 
part art of the land granted, used the 


1 ii, SS. PP. STARLE 
McDovuGcaLL-SEeur O1L Co. (No. 2), 
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POR OaNaDsa 


» NEw ¥ Oo. 
orane) a ne T, Ia R. o e C.—OAN. 


3. 


17. 
48. 


52. 
108. 


Vol. XIl.—Cases 3—1638a. 


CONTRACT. 


Part |—Definitions and Classification. 


Add. Annotation :—Refd. Rose & Frank Co, 
v. Crompton, [1923] 2 K. B. 261. 

For the existing paragraph substitute the 
following paragraph :-—~ 

Legal effect expressly excluded. |- 

By successive arrangements made before 
1913 between an American firm & an English 
co. the American flrm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months’ notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows: ‘‘ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 


5. 


a. 


tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence—based on past 
business with each other—that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the ‘ honour- 
able pledge > clause.’”’ Disputes having arisen 
between the parties, the lis cos. deter- 
mined this arrangement ito ut notice. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
certain orders for goods. In an action b 
the American firm for breach of contract 
for non-delivery of goods :—Held: (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements were deter- 
mined by mutual consent; (8) the orders 
given & accepted constituted enforceable 
contracts of sale-—RosE & FRANK Co. v. 
OROMPTON (J. R.) & BROTHERS, Lrp., [1925] 
A. ©. 445; 041. J. K. B. 120; 182 L. T. 
641; 80 Com. Cas. 163, H. L 


Add. Annotations :—Refd. Re Wait, [1927] 1 
Ch. 606. Mentd. Performing Right Soc. »v. 
London Theatre of Varieties, [1924] A. C. 1. 
—— .|—SNOwW v. FIRERRASS (1700), 
Holt, K. B. 609; 2 Salk. 557; 1 Ld. Raym. 
611; 12 Mod. Rep. 484; 90 BE. R. 1237. 








Part I1——Parties to Contract. 
160. Add. Annotation :-—Mentd. Hardie & Lane v. 


Add. Annotation :—Refd. Johnson v, Stephens 
& Carter & Golding, [1923] 2 K. B. 857. 

Add. Annotations :—As to (1) Refd. Clarkson 
vw. Davies, [1923] A. ©. 100; Duffner v. 
Bowyer (1924), 40 T. L. R. 700; He Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., [1926] A. C. 761. Generally, Mentd. 
The Koursk, [1924] P. 140; Re Pennington 
& Owen (1925), 95 L. J. Ch. 93; Bennett v. 
Whitehead, [1926] 2 K. B. 880; Pirie v. 
Johnson (1926), 70 Sol. Jo. 1023; Hardie & 


‘Lane v. Chiltern (1927), 96 L. J. K. B. 773. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

Add. Annotation :—Distd. Way v. Bishop, 
[1928] Ch. 647. 


129. After this case add ‘“‘ See, also, No. 86, ante.” 


150, 


PART If. SECT. 2, SUB-SECT. 2.—E. 


ge ee sorsore to ne ede wits 
oon rn) 

two paveniantera jatntly, the disclaimer 
of one of t. 

is not also a party, does not convert it 


Add. Annotation: — Consd. Johnson v. 
A & Carter & Golding, [1923] 2 K. B. 
857. 


him to sue 
Disclaimer by one.]—If 


hem, to which the covenantor 


163. After this case add 


Chiltern (1927), 96 L. J. K. B. 773. 


Effect of judg- 
ment against one.]—See ESTOPPEL, Vol. XXI., 
pp. 218-221.” 


163a. Action brought against all—Successful de- 


oint covenantor who 
an infant.—BENNETT v. 
[1927] N. Zz. L. R. 167.—N.2Z. 
Pp ART Il, SECT. 2, SUB-SECT. 2.—F. 
151 ili, --—- ———.}-In an action 
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into a contract with the other & entitle 
alone, even though the 
has disclaimed 


fence by one—Unsuccessful defences by 
others.]-—In an action for breach of contract 
brought against A., B. & C. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. & C. :—Held : 
B. & C. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 


to rescind a contract deft. applied to 
add W. as co-deft. :—Held: deft. had 
no right to force W. upon pltf. as deft., 
in the chazacter of a joint. contractor. 
~—-TORONTO & HAMILTON NAVIGATION 


GREENSILL, 


Cases 168a —345. 


192. 


197. ddd. Annotation :—Refd. 
[1925] 1 K. B. 650. 


209. Add. Annotation :—Consd. York Glass Co. 
v. Jubb (1925), 42 T. L. R. 1. 


255. Add. Annotation :—Refd. Royal Exchange 
Assce..v. Hope, [1928] Ch. 179. 


272. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 


278. Add. Annotation: — Mentd. 
Smith, {1924] 2 K. B. 119. 
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statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors.— PIRIE v. RICHARD- 
SON, (1927) 1 K. B. 448; 96 L. J. K. B. 42; 
136 L. T. 1043; 70 Sol. Jo. 1028, OC. A. 

165. Add. Annotation :—Consd. United Dairies +. 
Public Trustce, [1923] 1 K. B. 469. 


Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 


Key v. Bastin, 


Cockburn vv. 


Part IIl—Formation of Contract. 


278. 


No. 4, ante. 


298. After this case add ‘‘ Course of conduct.|— 


Add. Annotation :—Mentd. Jones (Holloway) 
v. Woodhouse, [1923] 2 K. B. 117. 

297a. Offer & acceptance—Though in pursuance 
of unenforceable agreement. |— RosE & FRANK 
Co. v. CROMPTON (J. R.) & BRoruers, Lrp., 


. 67, 
339a. 


See pp. 52, 67, 114, 115, Nos. 289, 389, 747— 


751; 
No. 1034.” 


PART II. SECT. 6, SUB-SECT. 2. 


238 xvi. —— .J—An agreement 
between a dealer in automobiles & the 
maker thereof, providing that it should 
be construed as an agrcement between 
the dealer signing it & all other dealers 
“who have signed a similar agree- 
ment °’:—Held: to bring about a 
contractual relationship between such 
dealers involving an obligation for 
breach of which an action would lie 
by one dealer aganst another who 
signed such agreement.—MCCANNELL 
vv. MABEE McLAREN Mo'rors, LTD., 
[1926) 1 D. L. R. 282; [1926] 1 
W. W. RH. 353; 36 B.C. RK. 369.—CAN, 


PART III. SECT. 1. 

sf. Contract subject to approval — 
Effect of approval.}—Held:;: the effect 
of a clause in a contract, which made 
the agreement subject to the approval 
of the Governor-General in uncil, 
was to suspend the contract pending 
the giving of such approval, & upon 
such approval being given the contract 
took effect & became enforceablo.— 
BANKS PENINSULA ELECTRIC-POWER 
BoaRD v. AKAROA BOROUGH COUNCIL, 
[1923] N. Z. L. Rh. 880.—N.Z. 

ek. Suffictency of approval.) — 
A contract contained a provision that 
it should be deemned executed & becorne 
binding only when approved by the 
proper officers of the vendor co. 

enecath tho signatures of the con- 
tracting parties a form of approval 
was signed by certain persons as 
managers. There was evidence that 
they oceupred these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
the contract :—Held: approval could 
be shown by the subsequent conduct 
of the vendors.— GENERAL Surry Co. 
OF CANADA ¥v. O’NEILL MORKIN 
MAOHINERY Co., [1924] 2 D. L. R. 
188 ° 1 Ww. Ww. h. 1047,—CAN. 


sl. Contract for carriage of goods— 
Letter ressing wish for ineurance 
of goods.j}—Held: tho contract was 
complete when the agent received the 
oods & gave a receipt, which con- 
Fained the terms of the contract, & 
the letter was only a request to insure, 
& formed no part of the contract.— 
MOGOLDRICK v. EASTERN IUXPRESS Co. 
(1872), 14 N. B. R. (1 Pug.) 138.—CAN. 








ESTopreL, Vol. XXI., pp. 290, 291, 


8310. Add. Annolations :—Refd. 
Wallace (1928), 44 T. L. R. 798; Kennedy 
v. Thomassen (1928), 45 J. L. R. 122; 
Weddle, Beck v. Ifackett (1928), 45 T. L. R. 


Hllesmere _v. 


--|—HOorRsFALL v. GARNETT (1858), 6 
W. R. 387. 


345. Add. Annotalion : 


Mentd. Catton v. Ashwell 





& Nesbit (1927), 44 T. L. R. 130. 


PART III. SEC re oe 1.— 
e a s 

Si, ———.]}-—-ACME GRAIN Co., LYD. v. 
WENAUS, [1917] 3 W. W. KR. 157; 36 
D. L. R. 347; 10 Sask. IL. R. 305.— 
CAN. 

sm. Construction—-Ambiguous offer.) 
--Where a written offer is ambiguous, 
it wnay be construed according to the 
contemporaneous interpretation put 
upon it by the maker & receiver.— 
MANNING v. CARRIQUE (1915), 9 
O. W.N. 61; 34 0. L. R. 453.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.— 
C. (a). 


328i. What amounts to—Counter 
offer.}—Specific counter offer or re- 
jection puts an end to an offer.— 
Snaw v. JONES, [1924] N. Z L. R. 
1133.—N.Z. 

828 ii. .]—Deft., through 
hie agent, sept pitf. an offer to sell him 
land for $1,800 on terms. Pltf. wired 
the agent : ‘* Sond lowest cash price. 
Will give $1,600 cash. Wire.” 








Tho 
agent roplicd by wire: ‘ Cannot 
reduce price.”’ Pitf. then wrote 


accepting the offer :—Held;: the tele- 
gram reading ‘‘ Cannot reduce price ” 
was & renewal of the original offer, not 
merely a rejection of pltf.’s counter 
offer, & pitf.’s acceptance of it com- 
pleted a contract of sale.-—LIVING- 
STONE . Evans, [1925] 4 D. L. FR. 
769; [1925] 3 W. W. R. 453.—CAN. 


PART III. rae re SUB-SECT. 1.— 
« (0) A. 


337 viil. .}+—Where a document 
was no more than an offer & was 
withdrawn before acceptance :—Held: 
there was no. contract.—GOODISON 
TRRESHER Co. v. DOYLE (1925), 57 
O. L. R. 300.—CAN. 


PART Il. SECT. 2, SUB-SECT. 2.—A. 


366 vi. Intention to discuse 
terms with third poke }—Where parties 
have discussed » but one before 
finally accepting them intends to 
discuss the matter with others :— 
Held: there cannot be said to be a 
binding contract.—OARBON CoaL & 
CLA NANOOBE- WELLINGTON 
23)1D. lL. R. 1160.— 











4 v. 
COLLIERIEB, [19 
OAN. 
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366 vii. ———.J]—PATERSON (A. 
& G.), LTD. v. HIGHLAND Ry. Co., 
{1927} S. C. (H. L.) 32.—SCOT. 


366 viii. -——— ——.J]—BIGELOW 1. 
CRAIGELLACHIE-GLENLIVET DistTi.- 
LERY Co. (1905), 26 C. L. T. 186; 37 
S. Cc. Rh. 55.—- CAN. 


366 ix. ——.]--WILSON & Co., 
Lrp. _v. FARQUHARSON (1906), 3 
Ki. L. RR. 146.—CAN. 

xili, ——— Acceplance_ stating 
understanding of offer made.}—'I'be 
alifax Graving Dock & plant were 
wrecked by explosion in 1917, & in 
Jan. 1918, the Canadian Govt. passed 
apn Order in Council providing that tho 
work of repair should be entrusted to 
aprile. on the condition (inter alia) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt. pay the balance. A letter was 
sent to tho co. enclosing a copy of the 
Order & stating ‘‘an agreement is 
being prepared & will be submitted 
shortly for signature,’’ but no agree- 
ment was ever executed. Two days 
later the co. wrote to the Minister of 
Public Works that tho terms of tho 
Order were satisfactory & adding, ‘‘ but 
in order that all will be quite clear our 
understanding is that we are to assi 
our insurances & policies to the Govt., 
& that the temporary buildings now 
boing constructed are to be replaced 
by permanent buildings of the same 
k as the original’ :—Held: the 
letter of the co. to the Minister did not 
contain an unqualified acceptance of 
the terms set out in the Order in Council. 
—HALIFAX GRAVING Co. v. R. (1921), 
62 8S. OC. R. 338.—CAN. 


870 xiv. J} —CANADA PERMA- 
NENT MORTGAGE CORPN. v. BARNARD 
(Sask.), (1926) 1 D. L. R. 153.—CAN, 


sp. Time for— Time limited by 
contract.|}~-Where applt. had not noti- 
fied his acceptance within the fixed 
time, & in the absence of proof that 
resp. bad waived his right demand 
definite written notice as stipulated :— 
Held: there was no valid eon prance. 
—LAWS v0. RUTHERFORD, [1924] App. 
D. 261.-——S. AF. 


st. ——— Within reasonable time.j— 
SHATFORD 0. B. C. WINE GROWERS, 
LTD., 11927] 2 Dd. Ji. R. 759 , 38 
B. CO. R. 419.---CAN. 








896..Add. Annotations :-—Refd. Jones (Holloway) 
v. Woodhouse, [1923] 2 K. B. 117. Mentd. 
Bradford v. Price (1923), 92 L. J. K. B. 871. 


416. Tio the existing paragraph, after the word 
“ accepting,” add ‘‘ ‘subject to the terms 
of a contract being arranged.’ ” 


418a, —. ‘‘QOrders to be acknowledged 
by return.’’]—Defts.’ departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 
“orders to be acknowledged by return,”’ 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed :—Held : 
(1) the words on the order form, ‘ orders to 
be acknowledged by return,” were not 
intended to be words of contract; (2) the 
words ‘‘ by return ’’ related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, & pltf. was 
entitled to recover.—-WILLIS v. Baaes & 
ye (1925), 41 T. L. R. 4538; 69 Sol. Jo. 


429a. ——~ What amounts to—Offer of house & 
‘* furniture ’’—Acceptance of house & ‘‘ fur- 
niture & fittings as it stands.’’|—Pitf. having 
an option from deft. to purchase a freehold 
house ‘‘ with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ‘‘ with 
the furniture & fittings as it stands’’ :— Held: 
there was a concluded contract between 
pltf. & deft.—GorFrin v. HOULDER (1920), 90 
L. J. Ch. 488; 124 L. T. 145. 


4387. Add. Annotation :—Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. R. 458. 


--—WILLIs v. BAaas & Sart, No. 





448a. 








418a, ante. 
465. Add. Annotations :—Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394; Phipps (Northampton 
PART III. SECT. 2, SUB-SECT. 2.— 


380i. Necessity.J--~BARRETT v. RaA- 


PELJE (1835), 4 O. S. 175.—CAN. 
PART III. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 


Oct. 1, & 


sz. Delivery of goods—Before time 
laid down in order.J—Applt. sent an 
order on June 7 to resp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1. The order contained a 
term that it was not to be binding on 
resp. until received & ratified in 
writing or by aotual delivery of the 
goods to applt., & that the order might 
be cancelled by applt. giving notice 
to resp. by rogistered letter at least 
thirty days prior to date for delivery, 
with a proviso that if pier to that da 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by istered notice revive the 
order, & deliver the binder within 
ari days. An agent of resp. was 
told by applt. that he wished to cancel 
the order, as he was buying a 
harvester, & the agent notified resp., 
but no notice was given by applt. to 
resp. n Sept. 2, resp. forwarded 
by rail a binder to Spits & wrote 
der had been 
The machine 


425 viii. 





$22 per ton. 


month :—Held 


Acceptance bind 


arrived, & applt. refused to take 
delivery, but admitted he had received arm Imp 
the letter :—Held; the letter did not 


amount to a ratification of the order, 


& a delivery on Sept. 2 did not neccs- 
B. (a). sarily imply a delivery pursuant or 
referable to the stipulation in the 
contract for delivery on or about 
there was no acceptance of 
the order.— BLACKETT v. CLUITERBUOK 
BROTHERS (ADELAIDE), LTD., [1923] 479 Vv 
Ss. Ax 8s. ht. 301.— AUS. 


PART III. SECT. 2, SUB-SECT. 2.—D. 


-}—Detft., thro 
agent, offered pltf. 300 tons of 
Itf. accepted, & the 
agent wired his principal asking t 
shipment be rushed. 
that he could not confirm tho order 
for immediate delivery, 
book for delivery the last of the 
: a contract valid in 
law was then completed, & deft. 
could not subsequently vary it by 
dcomanding a deposit of $2 
condition of eas ee 
ae (1922), 65 N. 8S. 


PART III. sagt a. SUB-SECT. 3.— 


451 ili. ——— Offer not made by post— 

inding only at ti 
receipt. |—-CHARLEBOIS v. BARIL, [1927] 
3 D. L. R. 762.—CAN 


ta. At place of osting—Contract 
Me eens Act, R. S. 


under F 
1920 (ce. 128).]—-ELLARD v. WATERLOO 
ANUFACTURING Co., [1926] 3D. L. R. 246 


Vol. XI.—Contract. Cases 896—489. 


& Towcaster Breweries) v. Rogers, [1925] 
1K. B. 14, 


466. Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 


467a. Offer & acceptance by telegram.]—Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party.—RotuH (L.) & Co., Lrp. v. TAYsEN, 
Townsend & Co. & GRANT & GRAHAME 
aes 12 T. L. R. 211; 1 Com. Cas. 306, 


Annotations :—Refd. Nickoll & Knight v. Ashton, Edridge, 
[1900] 2 Q. B, 298; Tredegar Iron & Coal Co. v. Hawthorn 
(1902), 18 T. L. R. 716. ; 


467b. Acceptance by telegram—Effe-t of word 
‘‘ writing ’’ in telegram.|-—-L. VARTH  v. 
FORDER (1903), 48 Sol. Jo. 5% 

478. Add. Annotation: —- Consd. Rawlinson v. 
Ames, [1925] Ch. 96. : 

480. Add. Annotation :—Refd. Edwards v. Porter, 
[1925] A. C. 1. 

487. For ** Question of law—Not question of fact °’ 
in the catchwords read ‘*‘ Whether question of 
law or fact.’’ 


-]—Where a contract is made, not 
in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation & intention 
of the parties, whether a contract has 
actually been completed.— RICHARDS v. Hay- 
WARD (1841), 2 Man. & G. 574; 2 Scott, 
N. R. 670; Drinkwater, 136; 10 L. J. C. P. 
108; 1383 E. R. 876. | 
|—CaDDICK v. TERRY (1864), 5 
New Rep. 137. 
488. Add. Annotation :—Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 
489. After the cross-references following this case 
insert ‘* Construction of contracts by corre- 
spondence.|—Sce DEEDS, Vol. XVII., p. 245, 
Nos. 588-~592.”’ 


487a. 








487b. 








207; [1926] 2 W. W. R. 
Sask. L. R. 601.—CAN. 


PART III. SECT. 2, SUB-SECT. 4. 


471 xii. ——.]—BRUCE v. TOLTON 
(1879), 4 A. I. 144.—CAN. 

. Acceptance oy tele- 
gram—IFresh term inserted in leitcr of 
confirmation. }—StT. DrNis v. WESTERN 
PRODUCTS, LTD., {1923} 3 W. W. R. 
858.—CAN. 

489 iii. f ¢ 
coupled with conduct—Substantial part 
of goods delivered.)—Held: » contract 
was established whereby pltfs. became 
bound to deliver the remainder of the 
gwoods.— HAMILTON GEAR & MACHINE 
Co. uv. Lewis BROTHERS, [1924] 3. 
D. L. R. 367; 54 0. L. It. 585.—CAN. 


PART III. SECT. 2, SUB-SECT. 5. 


490 x. .}—Where a proposal to 
manufacture certain steel rails was 
accepted in writing by the party to 
whom it was sent, such acceptance 
stating that it would be followed by 
a formal contract, & where it appeared 
Ne that the formal contract was intended 
solely to embody the agreement already 
arrived at :—Held: in such a aase, 
looking to the intentions of the partie, 
the contractual relations between 
° them should be regarded as based 
upon the terms so agreed upon.— 
S., DOMINION IRON & STEKL Co. vw. KR, 
(1920), ie L. R. 609; 20 Exch. C. R. 


294; 20 








h his 





Effect of correspondence 


hat 
Deft. replied 


but would 





er ton as a 
ALLAM wv, 
R. 508.— 


ime of 


389 


Cases 492—576. 


492. Add. Annotation :—Folld. Chillingworth v. 
Esche, [1924] 1 Ch. 97. 
496. Add. Annotation :—Refd. Chillingworth v. 
Esche (1928), 129 L. T. 808. 
501a. *“ Subject to terms of contract being 
~atranged.’’|-—- HONEYMAN v. MARRYATT, 
No. 416, ante. 


504a. Lease ‘‘to be drawn by counsel.’’]— 
STURGION v. PAINTER (1608), Noy, 128; 74 
£. R. 1092. 

Annotation :— Rela. Goodtitle d. Estwick v. Way (1787), 1 

Term Rep. 735 

511. Add. Annotations :—Refd. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Keppel v. Wheeler, 
[1927] 1 K. B. 577. 

5138a. ——— ‘* The usual public-house contract to 
be entered into.’’]|—Lucas v. HALL, [1899] 
W.N. 92. 

514. Add. Annotation :-—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

581. Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

5384. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

540. Add. Annotations :—Apld. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125. Refd. Nevile 
Reid v. I. R. Comrs. (1922), 12 Tax Cas. 545. 

540a. .|—An agreement subject to con- 
tract is merely in the stage of negotiation 
(SARGANT, a J.).— KEPPEL v. WHEELER, 
[1927] 1 K. B. 677; 96L. J. K. B. 488; 136 
L. T. 203, C. A. 

545. Add. sori e :—Consd. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Apld. Lockett vw. 
Norman-Wright (1924), 69 Sol. Jo. 125. 
Refd. Nevile Reid v. I. R. Comrs. (1922), 12 
Tax Cas. 545. 

546a. ** Subject to suitable agreements being 
arranged between your solicitor & mine.’’|— 
The words ‘ subject to suitable agreements 
being arranged between your solr. & mine ”’ 
are indistinguishable in their effect from such 
words as “subject to formal contract,’’ 
‘* subject to contract,”’ or “‘ subject to proper 


























ENGLISH AND Emprre Dicust SUPPLEMENT. 


contract to be prepared by the vendor's 
solr.,’’ & do not import a binding a ment 
between the ree Ger of LL v. NORMAN- 
Wriaut, [1925] Ch. 56; 94 L. J. Ch. 128; 
182 L. T. 582; 69 Sol. Jo. 1265. 
.-———— ‘*Subject to a proper contract to be 
prepared by the vendor’s solicitors.’’|—By 
a document of July 10, 1922, the purchasers 
agreed to purchase certdin freehold land & 
a nursery from the vendor “ subject to a 
proper contract to be prepared by the 
vendor's solrs.” & acknowledged having paid 
£240 ‘‘ as deposit & in part payment of the 
said purchase-money.’”’ Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit‘confirming the -sale. 
A proper contract was subsequently prepared 
by the vender’s solrs., approved by the 
' purchasers’ solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers. however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit :—Held: 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the - osit.— 
CHILLINGWORTH v. ESCHE, [1924] 1 - OTs 
93 L. J. Ch. 129; 129 L. T. 808; 40 T. L. R. 
28; 68 Sol. Jo. 80, O. A. 


Annotations : — Anld. Locke tt v. Norman-Wr ht, qyeael 
Ch. 56. Refd. eppel v. Wheeler, [1927] 1 K. 
546c. ——— ‘* Formal contract to be signed a “due 


course. "RONALD FRANKAU PRODUCTIONS, 
Lrp. v. BELL (1927), 164 L. T. Jo. 504. 

555. Add. Annotation :—Refd. Chillingworth v. 
Hsche (1923), 129 L. T. 808. 

559. Add. Annotation :—Refd. Berners v. Fleming, 
[1925] Ch. 264. 

567. Add. Annolution :—Distd. Hardie & Lane v. 
Shilton, [1928] 2 K. B. 306. 

568. Add. Annotation :—Consd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

576. Add Annotation :—Refd. Brocklebank v. R., 
[1924] 1 K. B. 647. 





490 xi. .}—HaRICHAND MAN- ivi “e SECT. 3, SUB-SECT. 1. ii. -—— Burden of proof.j— 
CHARAM ¥. GOVIND LUXMAN GOKHALE Where a contract was drawn up by 
1922), L. It. 50 Ind. App. 25.—IND. ———.]—COLE_v. SUMNER 4 magistrate, who was employed for 

fi. .}~An option for galo as00), 30 8. C. R. 379.—CAN. that urpose, &, after being reduced 
bigest as follows: ‘‘ The owners ——.}—GR — v. GRAHAM ting, it was rcad over to deft., 


ARTCO 
ive H. the option to purchase the 
herein loased at any time within 
i ahetcs of lease for $25 per acre, 
$2,000 cash & the balance at six per 
cent. interest & haif crop paymnente, 
VF td agreement to be drawn up’ 
the words “‘ by agreement to “be 
drawn up ’’ had the same effect as the 
words ‘“‘ aubject to an agreement to bo 
drawn up,”’ &, since the agreement was 
to be on the crop- payment plan, the 
et. could not supply the details neces- 
sary to complete it, & the option did 
not of itself constitute an enforceable 
conyeat: ——BOCALIER v. HAZLE, £1926) 
4D. L. R. 948; [1925] 3 W. R 
577: a répog 7 hipster L. Rh. 417; [1925] 





or 


ase of 


Hapa 
pai 


a la 


143 i. -~ — eras to approve form 
of conitract.|\—An option agreement 
provided that in the event of the pur- 
chaser deciding to accept the option 


1920 (ec. 128), 8. 
over & explained 


5 xv 
(Man) (1914), 27 W. L. R. 263; 16 
D. L. Rf. 485.—CAN. 


Burden of proof.|---Itis never 
necessary to prove in the first Instance 
that either party to a contract under- 
stood the legal effect of aterm thereof; =F. L. R. 
if a party secks to esca pe the liability 
ee by a term of t 

adduce evidence to cota blish 


is not peeled 
th unless the hale 
to him in his own 
language, even though he understands 


whe signed by his mark :—-Held: the 
burden was upon deft. of ostablishing 
that the document was not his agree- 

DAUREY (1913), 47 


N. 8. ; 12D. Le Re 621; 
163.--GAN. 
pili. ~.]J—MILLAR v. ELLARD 
6 contract, he 1 $e77;2 D. . Tt. 102.—CAN, , 





excuse.-—~THORESON 2, 
LAIRMORE SCHOOL pce Boanp piv. Party intoricated,}— 
eR Dt ae [1927] 1 D. R. 1178; SCHOFIELD v. TUMMONDS (1858), 8 
W.W. RR. 449; 22 word L. R. Gr. 568.--CAN. 
——— -——— Failure to read over 564 1, —— Contract of sale stlent as to 
ibenreti lay wines Sr aisttel foret ear aah 
rm implement does not r ratified by 
1 Farm aor iouent Act, R. 8 by their agents, afterwards at’ ted 


ta repudiate it on the ground of an 


ence! is read alleged variation in the terms of the 


Detta.’ letter of repudiation to th 
by entering into an agreement to pur- some English &, after the whole con- agents attemp to TMA as 
chase the land, “such agreoment to tract has been read to him in English, to the time for payment a condition 
purohase shall be on a form a roved those portions of it which he eays he of accepting the alleged variation :— 

y the vendor’s solr.” :—He the does not understand in 1 English are Held: Ul the seers was oon not- 
execution of a further contract was not read — & explained 16 withstanding that the particular mode 
necessary to perc ofanenforce- langu a 88, cl ac understands or time of payment. was not stated. 
Baran “(Alta,) Ban. 1 iD Heese) toe f all--Apvaron (1926) Lh bite 0. LR. 308; 14 0. W.N Gord), 43 
Bonk al -%. XYORGA, v dite ® r) 

a —OAN. 11926) s.0. R —CAN. ’ 146 0. W. N. 339.—OAN, 
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581. Add. Annotation :—Distd. Hardie & Lane v. 


587. 
588. 
590. 
611. 
6138. 


614. 
630. 


636. 


650. 


698. 
717. 


PART III. SECT. 8, SUB-SEOT. 2.— 

C. (a). ment by a co. to repurchase shares was 
established, as the conduct of the co. 
was quite incousistent with any other 
reason than that it intended & agreed 


599 1. Contract voidable.}—An agree- 
ment in writi 


Chilton, [1928] 2 K. B. 306. 

Add. Annotation :—Retd. Jones v. Waring & 
Gillow, [1925] 2 K. B. 612. 

Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Add. Annotation :—Mentd. Republica de 743a. 
Guatemala v. Nunez, {[1927] 1 K. B. 669. 
Add. Annotation :—Refd. Shears v. Jones 


(1922), 128 L. T. 218. 

Add, Annotation :—As to (3) Apld. Inche 
Noriah Binte Mohamed Tahir v. Shaik Allie 
Bin Omar Bin Abdullah Bahashuan (1928), 
45T.L.R. 1. 

After this case add “ See, also, FRAUDULENT 
& VOIDABLE CONVEYANCES, No. 834a.”’ 
Add. Annotation :—Consd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allie Bin 
Aa ar Abdullah Bahashuan (1928), 45 
Add. Annotation :—Consd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allic Bin 
Omar Bin Abdullah Bahashuan (1928), 45 
T. L. BR. 1. 

Add. Annotation :—Refd. Inche Noriah Binte 
Mohamed Tahir v. Shaik Allie Bin Omar Bin 
Abdullah Bahashuan (1928),-45 T. L. R. 1. 
After this case add ‘‘ See, also, FRAUDULENT 
& VOIDABLE CONVEYANCES, No. &834a.”’ 

Add. Annotation :—Consd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allic Bin 


747 ii. 





by a wife to the provi- 





Vol. Xt1.—Contract. Cases 581—766. 


Omar Bin Abdullah Bahashuan (1928), 45 


rT. L. R. 1. 


789. Add. Annotation :—Consd. Pontypridd Grdns. 


v. Drew (1926), 90 J. P. 169. 


741. Add. Annotation :—Refd. Albemarle Supply 


747. 


7148. 


763. 


Co. v. Tlind, [1928] 1 K. B. 307. 
Outdoor relief afforded to pauper. |] 
—Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied.—PONTYPRIDD 
UNION v. Drew, [1927] 1 K. B. 214; 965 
L. J. K. B. 1030; 146 L. T. 883; 90 J. P. 
169; 42 T. L. R. 877; 70 Sol. Jo. 795; 24 
L. G. R. 405, C. A. 

See, further, Poon Law. | 
Add. Annotation :—Refd. Brar it v. Liver- 
pool, Brazil & River Plate foo Navigation 
Co., (1924) 1 K. B. 675. -™ 
Add Annotations :—Refd. Rederiakt. Trans- 
atlantic v. Compagnie Francaise des Phos- 
phates de l’Oceanie (1926), 136 L. T. 619. 
Mentd. Layton v. General Steam Naviga- 
tion Co. (1928), 130, L. T. 662; Paterson 
Zochonis v Elder Lempster, [1923] 1 K. B. 
420 ; Lake v. Simmons (1926), 95 L. J. K. B. 
586. 
Add. Annotation :—Generally, Refd. Meyrick 
v. Dyson (1925), 41 T. L. R. 368. 








766. Add. Annotation :—Refd. Importers Co. v. 


.}—Held: an agree- 


Westminster Bank, [1927] 1 K. B. 869. 


one entire contract & every provision 
in it for strict cloanliness & disinfection 
was of the very essence & nature of the 
contract.— HUNTER v. WF BT MAITLAND 
MUNICIPAL CoUNCIL (1923), 23 8. BR. 


sions of her husband’s will in lieu of the ; N. S&S. W. 420.— AUS 

statutory provisions :—Held: to have '° Tepurchase the shares.—CLARKE 9. N.S, W. £20. ; 

been obtained by duress & not a bar wre oe Roppis, Lrp. (1926), 37 

to her application for relief under Oey err PART III. SECT. 4, SUB-SECT. 2.—D. 


Devolution of Estates Act, 1920, 8. 24. 


mmm ITE 


Ww. 


599 ii. 
(1899), 29 8, C. Rt. 498.—CAN. 


PART III. SECT. 8, SUB-SECT. 3.— propor on of the price if it is a dry 
A. (a). : eae per is an See eee 2 zo 

© distance his machinery w ore, 

611 vi a. -|—RAGHUNATH PRA-  & if because of a rock he does not go 


8AD », SARJU PRASAD (1923), L. R. 


PART III, SECT. 3, SUB-SECT. 3.—B. 


W. R. 807.—CAN 


Bursaw's Estratr, [1924] 3 
: i, 





-J}—-Burris v. RHIND 





he 


PART III. SECT. 4, SUB-SECT. 2.—O. 


u Contract to dig well.}— 
When a party contracts to bore a well, 
with a prove that he is to be paid a 


that distance it is not a “‘ dry 
is not entitled 
WINKLER & MARTIN v. HUTTON, {1920] 
2 WwW. W. R. 982 > 13 Sask. L. R. q 26o— 


to 


ci, ———~.}—ANDERSON v. MCINTYRE, 
[1925] 3 D. L. R. 948.—CAN. 


6 il. Agreemend to live on & work 
farm in consideration of father promising 
to devise farm.|—Held: the father 
having prevented the son from per- 
forming the work contracted for & 
discharged him from service, the son 
was ontitled to recover on @ quantum 
meruilt for the work done -by him & 
money & materials furnished.— REN- 
TON v. RENTON (1925), 52 N. B. R. 
356.—-CAN, 





hole,”’ & 
payment.— 





696 i.. Onus on party alleging—Unless OAN. 
transaction prima facie unconscionable. } ee .}—Where a hole fs 
——RauBUNATH ASAD v. SaRsU caving in & rendering it dangerous 


PART III. SECT. 3, SUB-SECT. 8.— 
C. (a). 


722 i. Transaction voidable.|-—CoLp 
722 ii. ———.]— EE RWIN v. SNELGROVE 
(Ont.), [1927] 4 D. L. R. 1028.—CAN. 


PART Ill. SECT. 4, SUB-SECT. 1. 


T44 i. —— From circumstances.}— 
Rick v. BURCKHARDT (1925), 36 
B, C. R. 161,.—CAN. 


abandons the work without having 
obtained water & without having gone 
to the full depth of his machine, be 
is not entitled to payment for the 
work already performed. A well-digger 
knowa, & murt be held to have assumed, 
these risks when he has not in his 
contract protected himself againat 
such contingencies.—SAVIDAN v. LaAaP- 
LANTR, [1924] 3 D. L. R. 1089; 2 
Ww. W. ° 12 2.—CAN. 


ulii, —— _ Oontract for removal of 
night 


ee yeas 5 eegihec tts as to 
cleansing. }—Heid : e contract was 
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Compare p. 395, case f i, post. 


PART III. SECT. 5, SUB-SECT. 2. 


h i. Agreement to aceept land in 
satisfaction of debt.J}—Held: binding, 
though not in writing.—FLEMING v. 
DUNCAN (1870), 17 Gr. 76.—CAN. 


h li. ——— <Agrvement to share com- 
mission.]—Held: Alberta Statutes, 
1906 (c. 27), not a 0 aa eer erie 
v. FLATER (1914), 27 W. L. R. 08; 16 
Dp. L. Rr. 78 > 8 Alta. L. R. 21.—CAN. 





h ili. S. P. KARRAR v. SCHUBERT 
(1914), 29 W. L. R. 540; 7 W. W. R. 
189; 8 Alta. L. R. 21; 19 D. L. R. 
804,.—CAN. 


Cases 769—859a. 


769. 


772. 
775. 


798. 
803. 
810. 


819. 


840. 


841. 


844, 
845. 


845a. 


PART IV. SECT. 1, SUB-SECT. 5.—A. 


770 i. Partnership agreement.}—A 
contract for a partnershly to last longer 
than a year is within “tat. Frauds.— 
ta fae ae vt. CONEN (Man.) (1914), 27 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part 1V.—The Statute of Frauds. 


Add. Annotation :—Refd. Franco-British 
Ship Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 


Add. Annotation :—Refd. Monnickendam v. 
Leanse (1923), 89 T. L. R. 445. 


Add. Annotations :—Refd. Newman v. Slade, 

([1926] 2 K. B. 328. Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

Add. Annotation :—Expld. Scott v. Pattison, 

[1923] 2 K. B. 728. 

Add. Annotation :-—-Mentd. Hall v. I. BR. 

Comrs. (1926), 1385 L. 'T. 759. 

Add Annotations :—As to (3) Consd. Re A 

Bankruptcy Notice, [1924] 2 Ch. 76 Refd. 

Rawlinson v. Ames (1924), 69 Sol. Jo. 142. 

Add. Annotation :—As to (1) Refd. Agricultural 

Wholesale Soc. v. Biddulph & District 

Agricultural] Soc., [1925] Ch. 769. 

Add. Annotations :—Consd. Jacobs v. Batavia 

& General Plantations Trust, {1924] 1 Ch. 

ode ia Michael v. Phillips (1923), 130 
. T. 142. 


Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

Add. Annotation :—Refd. Michael v. Phillips 
(1928), 130 L. T. 142. 

Annotations :—For ‘ Refd. Heilbut, Symons 
v. Buckleton, [1913] A. C. 30,” read “ Dbtd. 
Heilbut, Symons v. Buckleton, [1913] A, C. 
30.” 


Add. Annotation :—Refd. Collins v. Hopkins 
[1923] 2 K. B. 617. 

Parol warranty to let for certain pur- 
poses.|—Pltf., in an action for damages for 
breach of warranty in connection with the 
Jetting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defts. agreed to let & pitf. ayreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 








R. 1 2 7 —CAN, 


sp. Agreement to be performed before 


ete time to time up to May, 1922 :— 


eld 


perforined within a year, & a memo- 
randum in writing to satisfy Stat. 
Frauds was R 
DUFAULT (1923), 55 O. L. R. 90.— 
CAN. 


PART IV. SECT. 1, SUB-SECT, 5.— 
B. (a). 


For indefinite period }—& writte not to 
of lace edie BE geet ton within Stat. Frauds.—FAIrnGRIFVE vo. 
eas (1896), 40 N. S. R. 215.— 


Share-milking  agree- 
392 


tract, 


tinuance of a partnership from its date 
until dissolved by mutual consent, 
unless previously determined by a 


fixed date a Fixed ae mee heer 

one year from agreement—Effect o 

rencwals.|—In 1921 deft. promised to 806 ii. ; 

marry pitf. at a date not later than (1871), 31 U. C. R. 141.—CAN 
May, 1923. The promise was renewed 812i 





the contract was one to be 


unnecessary.— 


820 li. ——— 


parinership — 
which provides for the con- 


823 ii. 


859. Add. Annotation :—Apld. Farr, 
859a. 


at is not to be performed withiu the 
space of one year from the making 
within Instruments Act, 1915, 6. 228.—- 
GIBB &, SELL, [1922] 
A teUs L. R. 305; 
AUS. 


epee nes notice, is not an agreement 
Pp 

L. Rh. 561; 28 
A. L. iA 1— 


PART IV. SECT. 1, SUB-SECT. 5.—C. 
S. P. DICKSON v. JACQUES 


‘ To commence on following 
day.)-~A contract to serve for one year, 
the service to commence on the day 
next after that on which the contract 
is made, is not a contract not to be 
performed within a year within Stat. 





sent of the superior landlord, & such consent 
was never in fact obtained. Pltf. took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation :—Held: plti. 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter: 
of the contract & could not control, vary, or 
add to the terms of the written contract.— 
CRAWFORD v. WHITE Ciry RINK (NEWCASTLE- 
ON-TYNE), Lrp. (1913), 29 T. L. R. 318; 57 
Sol. Jo. 357; 77 J. P. Jo. 111. 

Implied warranties.]— See, generally, 
7 ead & TENANT, Vo]. XXXI., pp. 176- 

l. 

Smith v. 
Messers (1927), 44 T. L. R. 48. 


What amounts to—Reconstitution of 
action.|—-Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., & uuly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, & accept the new co. as buyers of 
the goods. The new co. subsequently gave 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan.9. Tothat action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of July {) that the new co. should give 
defts. on the following Monday a cheque & 





ment——Commencement dé termination 
not stated.}—Held: the contract was 
one for services not to be performed 
within one year from the making 
thercof, & therefore came within the 
statute.—HALL v. GOLDSTONE, [1923] 
N. 4. L. It. 916.—N.Z, 


PART IV. SECT. 1, SUB-SECT. 7, 


838 i. Promise to pay debt of another 
——Subsequent credit given to guarantor 
as Py sheets peed deblor—Not  entire.}— 
Held: as to goods supplied before the 
alleged promise, the promise was one 
to answer fur the debt of another & 
under Stat. I’rauds was unenforceable 
because of the absence of @ memo- 


v. Kior, andum in writing to support it; but 


Frauds, 8. 4.—BELLER 
(Sask.), [1917] 1 W. W. R. 585.—CAN, 9%, t0 goode supplied subsequently, 


}--A contract for 
service, under which deft. is to receive 
** $700 a year, to be Increased per year 
until it reaches $1,000,” is a contract plied 

be performed within a year 


ough the account was continue 

in the buyer’s name, it was cstablished 
that the surety became the prin- 
cipal debtor & the goods were sup- 

on his account, & no memo- 
randum in writing was required to 
enforce the claim.—BATKMAN & MaT- 
THEWS v. SPENCER, £3923] 4p. L. R. 
170; 16 Sask. L. R. 474; [19238] 1 
Ww. Ww. R. 1281.—-CAN. 


862. 
888. 
892. 
893. 
900. 


900a. 


three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 
that co. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action :—Held: 
(1) par. 3 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dixon, 
No. 859, ante.—Farr, Smitn & Co. v. 
MEssERs, Lrp., [1928] 1 K. B. 397; 97 
L. J. K. B. 1263; 188 L. 7. 154; 44 7T. 7. R. 
48; 72 Sol. Jo. 143; 33 Com. Cas. 101. 
Add. Annotation :—Refd. Re A Bamkruptcy 
Notice, [1924] 2 Ch. 76. 

Add. Annotation :—As to (2) Refd. Chilling- 
worth v. Esche (1923), 129 L. T. 808. 

Add. Annotation :—Distd. McDonald v. Nash, 
[1924] A. C. 625. 

Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

Add. Annolation :—Consd. Farr, Smith v. 
Messcrs (1927), 44 T. L. R. 48. 

-|—Farr, Smita & Co. v. MESSERS, 
Lrp., No. 859a, ante. 





900b. Contract rectified by court—-On ground of 


mistake.|— Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract & to order specific performance 


914. 


Vol. XII.—Contract. Cases 859a—995. 


of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds.—U.S.A. v. MoTor 
TRucks, Lrp., [1924] A. C. 196; 93 L. J. 
Pp. C. 46; 180 L. T. 129; 39 T. L. R. 723, 
Add. Annotation :—-Consd. Cohen v. Roceh 
(1926), 95 L. J. K. B. 945. 


623a. Agreement to remain in force so long as 


924. 


930. 
933. 
980. 
983. 
995. 


another agreement continued. ]—Defts. agreed 
in writing to purchase from pltfs. al] the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement. between a third 
co. & defts. continued. Thi other agree- 
ment had becn previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it :—Held : 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pitfs. from contending that the first agree- 
ment was to last for ten years.—I}RANCO- 
BrRITIsu SHIP STORE Co., LTD. v. COMPAGNIE 
DES CLHARGEURS FRANCAISE (1926), 42 T. L. R. 
735. 

Add. Annotation :—Refd. Franco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 

Add. Annotation :—Refd. Cohen v. Roche 
(1926, 95 L. J. K. B. 946. 

Add. Annotation :—Refd. Cohen v. Roche 
(1926), 05 L. J. K. B. 945. 

Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. 1B. 945. 

Add. Annotation :—As to (2) Refd. Chilling- 
worth v. Eische (1923), 129 L. T. 808. 


Add. Annotation :—Apld. Re Wowden & 
Hyslop’s Contract, [1928] Ch. 479. 





action against D., claiming damages 


PART IV. SECT. 2, SUB-SECT. 3.—A. 


900a i. Contract rectified by _ court.) 
-——Axs against a defence of Stat. Frauds, 
the ct. has no power to reform a 
writing & then decree specific por- 
formance of it as reformed.—SWEITZER 
a Nees (1923), 54 O. L. R. 70.— 


sa. Order in Council.])— Held: an 
Order in Council ought to be regarded 
as a sufficicnt expression in writing of 
an reement to pay on the part of 
the Crown.— LamarrRE & Co. v. Kt, 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sb. Contract not absolutely recog- 
nised—Alleged variation o rma. |— 
Delt.’s agents in A., on Oct. 14, 1914, 
stag, Herta to deft. in business in 
O., that they had sold to plitfs. a car- 
load of apples for shipment on opening 
of navigation. Ou Oct. 16, deft. 
answered accepting. On that day the 
agents sont deft. a bought note, 
Stating the terms of contract as in the 
telegram, with additiona. On Oct. 20 
deft. wrote to the agents: “I will 
return contract, as I find you have 
worded contract ‘opening of naviga- 
tion 1916.’ I will not accept contract 
on these terms unless they pay 
for the goods when packed ” :—Heli: 
if the terms of the contract had not 
sufficiently appeared by the telegrams 


& the bought note, tho letter of Oct. 20 
would have supplied a sufficient memo- 
randum to satisfy Stat. Frauds, 
although it contained a repudiation 
of the contract.—CAMPBELL v. MAHLER 
(1919), 43 O. L. R. 395; 14 O. W.N. 
348; affd., 15 O. W. N. 339.—CAN. 


PART IV. aah 2, SUB-SECT. 38.— 
» (&). 


923i. Letter referring to previous 
correspondence—Contract constructively 
assented to therein.}—Vendor’s solr. 
wrote to purchaser’s solr. : ‘* B. informs 
me that he has agreed with R. for the 
salo tuo him of his holding in fce- 
simple for £10,000. Under these 
circumstances 1~ve think it would be 
possible to reasonably limit the title.” 
[The next day purchaser’s solr., in 
acknowledging the letter, stated: 
“The simple agreement arrived at 
herein appears in the first part of your 
letter, & I suggest that we can dispense 
with any ther agreemont ”’: 
Held: the latter lettor constituted a 
note or memorandum sufficient to 
satisfy Stat. Frauds, although the 
writer had no intention to sign one.— 
CLONOURRY AOD) v. LAKFAN, [1924] 
1 iy R. 78.— e 


fi. —— From purchaser to partner— 
Stating terma of mpurchase.|}—In an 


393 


for breach of cuntract to purchase 
bonds, a telegram from D. to his partner 
was produced saying, ‘*‘] absolutely 
bought them yesterday after our phone 
conversation, they agrceing to our 
terms ’? :—Held: parol evidence was 
properly received to show that terms 
had been stated by D., over his signa- 
ture, that they were the only terms & 
were those referred to in the telegram, 

the two constituted a _ sufficient 
memorandum within Stat. Frauds.— 
DORAN v. MCKINNON (1916), 53'S. C. R. 
609.—CAN. 


PART IV. sECh rp ‘dacadderaialal 4.— 

971i. General rule.}—A writ is 
not sufficient to make a contract of 
urchase of land comply with Stat. 

rauds unless the parties to the con- 
tract are specified in the writing, 
either nominally or by description or 
referance, & in such a@ manner that 
there can be no fair or reasonable 
dispute as to their identity. A letter 
signed by a purchaser, addressed to 
persons who are the venuor’s agents, but 
not mentioning the vendor, & there 


being nothing creating a contract 
binding upon the agents personally, 
is not sufficient to make a contract 


enforceable against purchaser under 
Stat. Frauds.—-MaHLER v. BARKER, 
[1924] 3 D. L. R. 292; 2 W. W. R. 
796; 84 B.C. R. 136.—CAN. 


999. Add. Annotations :—As to (2) 2) Apia. Chilling- 
worth v. Esche, {1923] 1 Ch. 576. Folld. 
Monnickendam v. Leanse (1923), 89 T. L. R. 
445. Generally, Refd. Bernard v. Williams 
(1928), 1389 L. 'T. 22. 


1002. Add. Annotation :—Refd. Chillingworth v.. 


Esche (1923), 129 L. T. 808. 


1017. Add. Annotation :-—-Refd. Dominion Press 
ee & Excise Minister, [1928] A. C. 


1022a. ——-.]—On Nov. 21, 1918, pltf. paid deft. 
£10 & received the following receipt : ‘‘Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. ‘Possession 
to be taken in six weeks after date.” Pitf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft. verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in‘ six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money :—Held: the receipt was a 
sufficient memorandum of the verbal con- 
tract.—AUERBACH v. NELSON, [1919] 2 Ch 
383; 88 L. J. Ch. 493; 122 L. T. 90; 35 
T. L. R. 655 ; 63 Sol. Jo. 683. 

1027a. j—Howarp v. OKBEOVER (1778), 3 
Swan. 482; 36 E. R. 933. 

1081. Add. Annotation : -—Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 1387 L. T. 165. 





1082. Add. Citations :—92 L. J. Ch. 598; 129 
L. T. 659; 39 T. L. R. 5763; 67 Sol. Jo. 
638, O. A. 


1059. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 92 L. J. Ch. 461. 

1068. Add. Annotation :—Refd. Rye v. Purcell, 
{1926] 1 K. B. 446. 

1068. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. et Behnke v7. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation :—As to (1) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation :—Refd. Cohen v. Roche 
(1928), 05 L. J. K. B. 945. 

1092. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1104. Add. Annotation :—Refd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 





ENnGLIsH AND Emprre Dicest SUPPLEMENT. 


1107. ie this case add ‘“‘ See, also, No. 1128a, 
; 0 on 


1109, Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1928] 2 Ch. 314. 

1119. Add. Annotations :—Refd. Chillingworth v. 
Hsche, [1923] 1 Ch. 576; Monnickendam v. 
Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1128a. ——— Purporting to enclose engrossment— 
Coupled with engrossment.|]—Circumstances 
(see LANDLORD & TENANT, No. 396a, post) 
in which :—Held: there was a sufficient 
memorandum of an oral contract.— HORNER 
v. WALKER, [1928] 2 Ch. 218; 92 L. J. Ch. 
573; 129 L. T. 782. 

1125. Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 9465. 

1170. Add. Annotation :—Apld. 
Sweet, [1923] 2 Ch. 314. 


1172. Add. Annotation :—Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 


1174. Add. Annotation :—Mentd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 287. 


1176. Add. Annotations :—As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. <As to 
(2) Refd. Rawlinson v. Ames (1924), v9 Sol. 
Jo. 142. Generally, Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T..L.R. 76. 


1178a. -\--In cases under Stat. 
Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(ATKIN, L.J.).—-Re A Bankruptcy Notice, 
[1924] 2 Ch. 76; 93 1. J. Ch. 4973; 181 L. T. 
are 68 Sol. Jo. 458; [1924] B. & O. R. 188, 
» 2 Rell. guudderefield Fine Worsteds v. Todd 
Ania). 134 L. 
1184a. S. P. Cnoxerox v. BANES (1702), Prec. Ch, 
208; 24 H.R. 102. 
Annotation "—Consd. Rondeau v. Wyatt (1792), 2 Hy. Bl. 63. 
1185. Add. Citations :—sub nom. CHILD v. COMBER, 
3 Swan. 423, n. 


_Koenigsblatt v. 











PART IV. SECT. 2, SUB-SECT. 4.— -—CLONC eo) vw. LAFFAN,~ signed, as containing all the terms of 

B, (b). [1924)} Th. 784 the contract, ia sufficient compliance 

1027 Si. Admission of existence kif 4 UCBs IDMAN Ys 

of contract.}—Vendor’s solr. ices to PART IV. SECT. 2, SUB-SECT. 4.— Sa sere. ea 1 a ire : 
purchasers solr. : Fk par ra aad ee (d). e Alta. L. BR. 60.--CAN. ee ape en 

e has agreed with R. for the sale q. Read now “ 10841. sc. Sale & resale— No signature by 


to him of his holding in fee-simple for 
£10,000. Under these circumstances 
we think it would be possible to 
reasonably limit the title.”” The next 
day purchaser’s solr. in acknowledging 
the Letter stated: ‘* The simple agree- 
ment arrived at herein appears in the 


ryt ii, —— 


ipee part of your Sods I r 35 t 
we can ayn wi with any er 
ent this letter con. ent.}-Halt vv, 
stituted & nate or memorandum signed 1034 1., ante.—-N.Z. 
by purchaner’s. agent sufficient to 
8a Stat. French, although he had 
not n specifical 


ly eunore to 
sign such a ineiiotar writing 
the letter had no intention ye gts one. 


Share - milking 
ment.}—Heild : an incomplete memo- 
randum of the terms of the contract, & 
the result was the same as if 
were no memorandum a 
v. B: GOLDETONS, [1923] N. . L. R. 9186. 


4036 i. —— Share-mtlking agree- 


PART IV. SECT. 2, SUB-SECT. 5.—A. 

1062 i. ~——— FParol acceptance of 
written offer.}—Subsequent oral recogni- 
tion of a memorandum previously 


agreé- gub-purchaser.}—Held: where Stat. 
Frauds ap ppiee liability could only be 
establish ackn 

in writing. 
[1923] 8 D. L. R. 
434.—CAN 


there 


t all.—HaLu 884; 33 B. 0. R. 


PART IV. SECT. 2, SUB-SECT. 6.—A. 

1144 li, ——— -—--—~-.}-Parol evidence 
received to show that terms had been 
stated or & porches over his signature 
& were thoae referred to in a telegram 
from him his partner.—DORAN v. 
BE iNON (1918). 63 8. OC. R. 


GOLDSTONE, No. 
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1186a. 
Rep. 86; 88 BH. BR. 382. 


1213a. 





enter m 


£10 10s.”” After 
four plates of 


, ~Hosizr v. ReaD (1724), 9 Mod. 


Refusal to pay for instalments until 
whole work published.J—A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect: 
name as a subscriber for ‘ The Cries 
of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
Itfis. had delivered the first 
he series, they called on 
deft. to pay for them, but he refused to do 
so till the entire set was published & de- 
livered :—Held: the words “ to be sent to me 
as published ’’ made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately.— 


- Vol. XU.—Contract. Cases 1186a—1285b. 


HOWELL v. Evans (1926), 1384 L. T. 570; 42 


T. L. BR. 310, D. CO. 


1217a. 





1234a. 





‘ Please 


559. 


1248a. 





1214. Add. Citations :—[1928] 2 K. B. 723; 92 
L. J. K. B. 886; 129 L. T. 830. 

-\—ANON (circa 1678), 

Abr. 20, pl. 5, I. C. 

.|—Stat. Frauds not pleadable where 

the agreement is executed in part.—AYLES- 

FORD’S (Hari) Case (1727), 2 Stra. 7833 


93 EB. R. 845 
A aarer :—Consd. 


1 Hq. Cas. 


Whitchurch v, Bevis (1789), 2 Bro. 


1235. Add. Annotation :—Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 

1245. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1247. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

-.|—Re A. Bankrustey Notice, No. 
1178a, ante. 

1269. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


Part V.—Consideration. 


1274, Add. Annotation :—Refd. Jones v. Waring 


& Gillow, [1926] A. C. 670. 


1285a. 
misor 





not 


112 E. R. 411. 


PART IV. SECT. 3, SUB-SECT. 3.—A. 


1195 ii. ——- ~.]-—-A common law action 
for a balance of the purchase money 
of land sold under a verbal agree- 
mont cannot be maintained, although 
the deed has beon delivered .—-McMIL- 
LAN 0. WILLIAMS (1894), 9 Man. L. R. 
627.---CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— 
B. (a). 


1200 ii. - -}-~-An item in an 
account stated, being a sum charged 
for the price of a lot of land, does not 
make it incumbent on pltf. to prove 
the agreement hee een such land to 
havo been made writing.—DALYToNn 
v. BoTTs (1826), Tay. 281.—CAN. 


PART IV. SECT. 3, SUB-SEOCT. 3,—- 
B. (d). 








Agreement to work in con- 
sideration of a AA promising to 
Liability for services 
endered.}—Held: the employee was 
cntitled to compensation on a quantum 
meruit for work performed & services 
rendered for deceased employer.—Ke 
MESTON, MESTON wv GRAY (SAS8K.), 
(1925) 4 D. LL. R. 8873 [1925] 32 
ry e R. 656.—CAN. 
Compare p. 891, case o il, ante. 


PART IV. SECT. 8, SUB-SECT. 4.——A. 


1217 i, General rule.j—~—Stat. Frauds 
& Mineral Act, B. C. 19, will not 
be allowed to be made instruments of 
fraud. RoBERtTs v. Roserts, [1923] 
3 WwW. Ww. R. 137.—CAN. 


PART IV. SECT. 3, SUB-SECT. 4.— 
B. (a). 


1237 vii.-—— —— -}~The 
act of part performance relied on must 
be unequivocally referable to the agree- 


Promise to pay debt for which pro- 
Hable —- Agreement 
BREALEY v: ANDREW (1837), 7 Ad. & HEI. 
108; 2 Nev. & P. K. B. 1143; Will. Woll. & 
Dav. 481; 6L. J. K. B. 199; 1 Jur. 526; 


1285b. 


Promise to employ person— No 


obligation on promisee to act.]—-Held : there 
was no consideration for the agreement-— 


450. 


ment alleged.—TILLEY v. CLEARY &, 
HENDERSON (1887), 7 Nid. L. Rh. 
209.—NFLD. 


-1287 ix. .]}—Iu order 
to enforce specific performauce of an 
oral contract, whereby deceased pro- 
mised to devise land to another in 
consideration of the latter working for 
deceased until the latter’s death, the 
acts rolied on as part performance 
excluding Stat. Frauds must be un- 
eq aony. referable to the contract 
assertod. 

The fact that a son left his employ- 
ment & lived & worked on his father’s 
farm for ten years without drawing 
wages :—Held: not point un- 
mistakably to a contract by the father 
to leave his property to the son, & the 
alleged contract, nat being evidenced 
b ing, was not enforceable.—He 

ESTON, ESTON v. Gray (SASK.), 
{1925] 4 D. L. R. 887; [1925] 38 
W. W. R. 656.——CAN. & 


1237 =x. oe ee me A Mother 
undertook verbally to make a will 
leaving to her son W. two farms in D., 
& thereby induced W. to convey _his 

. to A. & to pay A. 2200. 
She afterwards made a will which gavo 
effect to this verbal undertaking, but 
subsequently revoked it, leaving W. 
merely a life interest in the two farms : 
~—Held: there was a sufficient act of 
part performance by W. to take the 
case out of the operation of Stat. 
beaut eratiead vw. Rew, [1927] N. 


— 
LJ 














PART IV. SECT. 4. 

1258 i. Since Judicature Acts— 
Necessity for pleading statute.J—In an 
action oft ming damages for conversion 
of goods, if it appears that the title to 
the goods is based on a contract, deft. 
may urge that such contract is vold 
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PAYNE v. NEW SoutTH WALES CoA & INTER- 
COLONIAL STEAM NAVIGATION Co. (1854), 10 
Exch. 283 ; 


24 L. J. Ex. 117; 156 E. R. 


Annotation :—Refd. Kelner v. Baxter (1866), L. R. 2 C. P. 
74. 


under Stat. Frauds, though no such 
defence is pleaded. It is only where 
the action is between the parties to 
tho contract, which one of them sceks 
to enforce against the other, that deft. 
must plead Stat. Frauds if he wishes 
to avail himself of it.— KENT '. ELLIS 
(1900), 31 8S. C. R. 110; 32 N.S. 1. 
549.—-CAN. 


1258 ii. —--— —-—.]—-The defence of 
Stat. Frauds cannot be raised, utless 
it has been pleaded.---DOMINION MEAT 
Co. v. JAMESON (1917), 12 Alta. L. KR. 
353.—CAN. 


PART .V. SECT. 1. 

1274 iv. ——~.}—A good cause of 
action can be founded on a promise 
made seriously & deliberately & with 
the intention that a lawful obligation 
should be ostablished.—-CONRADIE v. 
oe {1919} App. D. 279.—— 


PART V. SECT. 3, SUB-SECT. 2.—A., 

sd. Promise to allow offcr of option 
to promisor.}—A promise to allow 4& 
third party to offer the promisor an 
option on shares does not constitute 
a valuable consideration. GiBson v. 
MOoVEIGH (No. 1), [1922] 1 W. W. R. 
151.—CAN. 


PART V. seas %, SUB-SECT. 2.-— 


sf. dbandonment of claim.}-—-Where 
any question between the parties 
on a previous verbal agreement had 
been compromised, & the compromise 
embodied in a written agreement: 
Held: sufficient consideration for tho 
compromise was an abandonment of 
a claim by each party.—BILODEAU v, 
MoLzEan, (1924] 3 D. L. R. 410; 2 
Ww. h. 631; 34 Van. L. R. 239.- 


Cases 1299—1702. 


1299. Add. Annotation :-—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

1850. Add. Annotations :—Refd. Ellesmere  v. 
Wallace (1928), 44 T. L. R. 798; 
v. Thomassen (1928), 45 T. L. R. 122; 
aa Beck v. Hackett (1928), 45 T. L. R. 

i 

1352. Add. Annotation :—Refd. Crediton Gas Co. 

v. Crediton U. C., [1928] Ch. 447. 


1383. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 586. 


1388. Add. Annotation :—Mentd. Sweet v. Wil- 
liams (1922), 128 L. T. 379. 

1421a. ——— By agent of joint owner of chattel to 
co-owner—-Part of proceeds of sale of chattel.]} 
—Held: sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash.—SuRTEES v. 
Lister (1861), 7H. & N. 1; 30 L. J. Ex. 
869; 158 E. R. 367. 

Annotation :—Mentd. Miles v. New Zealand Alford Estate 

Co. (1886), 32 Ch. D. 266. 

1432a. Agreement to grant annuity.|—A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant.—BENTLEY 
v. MACKAY (1862), 31 Beav. 143; 31 L. J. Ch. 
697; 6 L. T. 632; 8 Jur. N. S. 857; 10 
W.R.593; 54 E.R. 1092; affd., 4 De G. F. 
& J.279, L. JI. 

1459a. -+—S., a customer of bkpt., a stock- 
broker, became indebted to him in respect of 

* Stock Exchange transactions in a sum for 

which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkpt.inafurthersum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
parece of the debts or any part thereof, 
iand the cheque or other form of payment 
to W. In Mar. 1924, J., who acted as solr. 
for both bkpt. & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with §S. for the liquidation of the two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent oncs to the payment of the 
judgment debt; & S. further agreed to 
deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from S. &, 


PART V. SECT. 3, SUB-SECT. 3.—A. 


1445 iii. ———.}— MORERLY v. BAINES 
pone (1857), 15 U. CG. R. 25.— 








324; 30. 
—CAN. 


PART V. SECT. 3, SUB-SECT. 3.— 
B. (a). 
1653 i. 


1458 iii. -+—-Where a creditor 





ment of a past due debt & at the same 
time obtains from debtor security for 
the debt, the proper inference to be 
drawn, in the absence of evidence to 
the contrary, is that the extension was 
granted as a result of the creditor’s 
obtaining the security.—O’BRIEN v. 
STEBBINS & MULLEN, [1927] 3 D. L. R. 
274; [1927] 2 W. W. R. 176; 21 
Sask. L. R, 478.—CAN. 


PART V. SECT. 4. 
-——- -———.]—Inadequate con- 


was G.’s 


Fe 
effect a mere 


a i. 


sideration alone is 
justify sctti:g aside a settlement, the 
inadequacy aot being so gross as to 
prove frauuw or tinposition.—Gissina 
». KEATON wy Co. (1911 Oo. W. R 
W.N. 219; 


Whether consideration ade- 


ts . quate.J—GREENHAM v. WATT (1866), 
grants an extension of time for pay 35 U,C. R. 365.-—-CAN. 


PART V. SECT. 5. 

sk. Third party to be allowed to 
offer option.]--M. gave G. an option on 
shares owned by M. in 
consideration expressed in the option 
agreement “ to make a similar 
osition ’’to anothershureholder :—~ 
: tho alleged consideration was in 
romise by 
other shareholder give him an option 
similar to that given by M., & such 
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as agent of W., collected the amounts as they 
fell due on the notes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled :-— 
Held: the forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes.—Re WETHERED, Ex p. SALAMAN, 
[1926] Ch. 167; 70 Sol. Jo. 8243; sub nom. 
Re WETHERED, Ex p. SALAMAN’S TRUSTER, 
TRUSTEE v. BANCE, 95 L. J. Ch. 127; 134 
L. T. 264; [1925] B. & C. R. 265. 


1460. Add. Annotation :—Consd. Burrell v. Leven 
(1926), 42 T. Iu. R. 407. 


1462. Add. Annotation :—Refd. Hyde v. 
(1926), 42 T. L. R. 442. 

1475. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
1525. Add. Annotation :—Refd. Burrell v. Leven 

(1926), 42 T. L. R. 407. 

1527. Add. Annotations :—Refd. Burrell v. Leven 
(1926), 42 T. L. BR. 407; Richardson v. 
Moncrieffe (1926), 438 T. L. R. 32; Mentd. 
Greenhalgh v. Union Bank of Manchester, 
[1924] 2 K. B. 153. 

1542. Add. Annotation :—Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

1550. Add. Annotation :-—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

1565. Add. Annotation :—Mentd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 

1578. Add. Annotation :—Consd. Hyde v. Tyler 
(1926), 42 T. L. R. 442. 

1590. Add. Annotation :—Refd. Hall v. 1. R. Comrs. 
(1926), 1385 L. T. 758. 

1594. Add. Annotation :—-Mentd. Lewis v. McKay, 
Algate v. Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

1620. Add. Annotation :—Consd. Rose & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 

1641. Add. Annotation :-—Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 

1659. For ‘‘ (1549) ”’ read ‘* (1850).”’ 

1662. Add. Annotations :—-Refd. The Lord Strath- 
cona, [1925] P. 143. Mentd. Palmolive Co. 
(of England) v. Freedman (1927), 44 T. L. R. 

1701. Add. Annotation :—Refd. Re Wethered, 
Ez p. Salaman, [1926] Ch. 167. 

1702. Add. Annotation: — Mentd. Re Lloyd’s 
Furniture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 858. 


not sufficient to 


Tyler 


promise did not constitute a valuable 
considecration.—-G1B8ON v. McVEIGH 
(No. 1), [1922]1 Ww. W. R. 151.—CAN. 


PART V. SECT. 6, SUB-SECT. 2.—A. 
1689 i. Promise to perform existing 
agreement, }—P tf. ced to build a 
house for deft. for $6,464. When the 
house was nearly finished a fire took 
lace in it, doing considerable damage. 
eft. had insured the building 
received $82,150 from the insurers. 
Pltfs. effected no insurance. After 
the fire, doft. asked pltfs. to go on 
with & complete the work, & gave 
them to understand that she would 
pay over the §2,1650 to them :—Held : 
Itfs. were bound to complete the work, 
the promise, if there was one, to pay 
for the work which it was their duty 
G.toletsuch to do, was not binding for want 
of consideration.—SMiITH v. DAWSON 
(1923), 53 O. L. R. 615.—CAN. 


), 20 . R. 
25 O. L. R. 50. 


@ coO.; the 
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1740a. - -|—Promise by a father to his 
son-in-law after the marriage raises a con- 
sideration.—-MARSH v. KAVENFORD (1587), 
Cro. Eliz. 59; 78 BH. R. 3193; sub nom. 
MarsH & RAINSFORD’ S CASE, 2 ‘Leon. 111. 


nnotaticns :—Consd. Townsend v. Hunt (1635), Cro. Car. 
408. Refd. Riggs v. Bullingham (1599), Cro. Eliz. 715 
oe ®. Royal eRolleze of Physicians (1861), 30 L. J. Ch. 


1741. Add. Annotation :—Mentd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

1817 Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
1822a. J—R. vv." LOPEN (INHABITANTS) 

(1788), 2 Term Rep. 577; 100 E. R. 310. 

1828a. -]|—GARBREY v. Brown (1588), 
Gouldsb. 94; 75 I. R. 10183; sub nom. 
BROWNE v. GARBOROUGH, Cro. Hliz. 63. 

1887. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

1838. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 5386. 

1839. Add. Annotations :—Mentd. The Empress 
(1922), 92 L. J. P. 42; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 4513; Pratt v. 
Patrick, [1924] 1 K. B. 488. 











Vol. X1I.—Contract. Cases 1'740a—2011a. 


1871. Add. Annotations :—Rofd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450; 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 246. Mentd. Underwood v. Bank of 
Liverpool & ees yee v. Barclays 
Bank, [1924] 1 K. B. 775. 

1876. Add. Annotation :—Refd. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

1877. Add. Annotation : — Consd. 
Divall, [1923] 2 K. B. 500. 


1878. Add. Annotation : — Consd. 
Divall, [1923] 2 K. B. 500. 


1887a. Add. Citations :—[1923] 2 
- J. K. B. 944; 
656. 


1888. Add. Annotation: -—Refd, atic wtason (1928), 
97 L. J. Ch. 321. 


1905. Add. Annotations :—Consd. Chillingworth v. 
Esche, [1922] 1 Ch. 576. Refd. Monnicken- 
dam v. Leanse (1923), 39 T. L. R. 445: 
Bernard v. Williams (1928), 139 I. T. 22. 


1914a. S. P. ANON (1538), Bro. N. C. 16; 
K. R. 853, 


Rowland vw, 
Rowland vw. 


Ch. 452; 92 
129 L. T. 624; 67 Sol. Jo. 


73 


Part VI.—-Void and Illegal Contracts. 


1938. Add. Annotations :—Gencrally, Refd. Sorrell 
v. Smith, [1925] A. C. 700. Mentd. Brimelow 
v. Casson, [1924] 1 Ch. 302; Reynolds v. 
Shipping Federation, [1924]1 Ch. 28 ; Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764; British 
“Oxygen Co. v. Liquid Air, [1925] Ch. 385. 

1961. Add. Annotation :—Refd. Cohen v. Tioche 
(1926), 95 L. J. K. B. 945. 

1967. Add. Annotation :—Refd. Dominion Press 
a aoe & Excise Minister, [1928] A. C. 

1971. Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 

1973. Add. Annotations :—As to (1) Apld. Palm- 
olive Co. (of Iingland) v. Freedman (1927), 
44T. L. R. 86. As to (8) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


1981. Add. Annotations :—As to (1) Consd. James 
v. British General Insce., [1927] 2 K. B. 311. 
Generally, Mentd. Re Engelbach’s Estate, 
Tibbetts v. Engelbach, [1924].2 Ch. 348; 
Royal Exchange Assce. v. Hope, [1928] Ch. 
179. 

1984. Add. Annotations :-—Refd. Burrell v. Leven 
(1926), 42 T. L. R. 4073; Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32. Mentd. 
Greenhalgh v. Union Bank of Manchester, 
[1924] 2 K. B. 153. 

1986. Add. Annotation :—- Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1992. Add. Annotation :—As to (3) Refd. English 
Ifop Growers v. Dering, [1928] 2 K. B. 174. 

2011a. Knighthood.|—lIf a contract which is 
illegal as being contrary to public policy has 





PART V. SECT. 12, SUB-SECT. 1. 


1867i. Non-perfermance of condi- 
tion.} — A condition in a special 
one licence under Land Act (B. C.), 
that no Chinese or J apanese 
seouid be employed in connection 
therewith is a part of the consideration, 
the observance thereof is a con- 
dition precedent to the renewal of the 
licence.—A.-G. FOR BRrItisH COLUMBIA 
v. BROOKS, BIDLAKE & Co., [1922] 3 
Ww. Ww. R. 9; 63 S. C. Kn. 466.—CAN. 


sl, eg ties (goer hel course in law — 
Not a qualification for praclice.)—A. 
signed a contract to receive a corre- 
ndence course in law. In Canada 
this: is not sufficient to qualify a person 
to practice in the law. In an action 
for the fees agreed to be paid :—Held: 
this insufficiency did not amount to a 


failure of no —RULE v. 
README: [1923] 4 L. R. 81.— 


em. pao hear He to butlding — Re- 
moved under they -law.J—An alteration 
made to a building proved to be in 
violation of a bye-law & had to be 
removed. Theownerset up a dcfence to 
un action for payment forsuch alteration 


that there had been a failure of con- 
sideration :—Held: the owner was 
ee to pay -—ORPHEUM THEATRICAL 

AN ENGINEERING CON- 
STRUCTION Co., [1923] 3 D. L. R. 52.— 


PART V. SECT. 12, SUB-SECT. 2. 
sp. Option-contract—Non-completion.} 


—GOULDING v. RABINOVITCH, [1927] 
3D. L. R. 820; 600. L. R. 607.—CAN. 


PART V. SECT. 12, SUB-SECT. 3.—A. 

1888 ii, ——— ———..]— BUTTERFIELD 
v. CORMACK & MACKIE (1913), 25 
W. L. R. 457; . R. 817; 7 
Alta. L. R. 26.—CAN 


PART VI. SECT. 2. 


P. KANWAR BHAN-SUKHA 
GANPAT RAI-RAM af IwAaN 
tL. R. 7 Lah. 442.—IND 


PART VI. SECT. 3. 


a pa 
(1936), | 


FOR 
BRITISH poe UMBIA v. BROOKS, BIDLAKE 
ret eae tg Bal S We W.R.9; 635.0. 7. 
466; 66 D. . 475.—-CAN. 
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PART VI. SECT. 4, SUB-SECT. 1.—A. 
st. Afanufacture of goods with false 
description.|] — Pitf. co.’s salesman 
purported to enter into contracts for 
the sale to deft. of quantities of ‘‘ All 
British ’? motor tyres & tubes. The 
goods would be manufactured in Mel- ' 
bourne, but each contract stipulated 
that the words ** English Manufacture ”’ 
should be branded upon them, & deft. 
intended to sell the goods, relying upon 
the brand to amp En bat sap ped had been 
manufactured in d :—Held: at 
common law the peoceeed brand would 
be a fraud on the public, & the maxim 
ex turpi causa non oritur actio Gon Lt, — 
BARNET GLass RUBBER TD. v. 
McDONALD, Pl dake > Z L. R. 767; 
Gaz. L KR. 2 


PART VI. SECT. 4, SUB-SECT. 2.-—-A. 


1977 iv. A contract will not 
bo declared unenforceable as being 
against public policy, unless it belongs 
to a class of pontcaoy that the law 
recognises as being within that cate- 

The ct. cannot invent oa new 
oad of public policy.—WADGERY ¥v. 
FALL oak Oe ae 4D. L. R. 333; 
{1926] 2 W. . 657.—CAN, 





(kh) Agreements Relating 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f) iii. 


sz. Assignment of money due under 
mail-contract.}——A mail-contract pro- 
hibited the assignment of moneys due 


any element of turpitude in it the parties to 
the contract are in pari delicto, & if one of 
the parties to the contract has been defrauded. 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 


Cases 2011a—2102a. EnouisH AND Empire Dicest SupPLEMENT. 


Agreements for procuring assent of credttors 
to composition deeds.|— See BANKRUPTCY, 
Vol. V.; pp. 1120, 1189-1145. 


2028. Add. Annotation :-—Refd. Re Lanyon, Lan- 


yon v. Lanyon, [1927] 2 Ch. 264. 





The secretary of a charity fraudulently 2084a. Marine insurance-—Not expressed in 
represented to P. that he or the charity was - sea policy.|}—No contract for sea insurance 
in a position to undertake that P. would is valid unless it is expressed in a sea policy. 


receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation-was made. P., relying upon those 
representations & in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract :—Held: a contract for the pur- 
chase of a title, however the money is to be 
expended, is an bmproper & illegal contract, 
as being against public policy, & as P. knew 
that he was entering into an improper & 
illega] contract he could not recover back the 
money he had paid from the charity as money 
had & received, nor recover damages from the 
charity or its secretary, nor claim to repudiate 
the contract as being still executory & recover 
back the money paid.—PARKINSON v. COL- 
LEGE OF AMBULANCE, Lrp. & HARRISON, 
[1925] 2 K.B.1; 93 L. J. K. B. 1066; 135 
lL. T. 135; 40 T. L. R. 886; 69 Sol. Jo. 107. 


to Bankruptcy (Vol. XII., 
p. 248). 

To the existing cross-references add as 
follows :— 

Agreement for withdrawal of petition.]— 
Sce BANKRUPTCY, No. 1366a, ante. 

Agreement for improper distribution of 
estate.|—See BANKRUPTCY, No. 4366a, ante. 

Agreements not to oppose discharge.]|— 
See BANKRUPTCY, Vol. IV., pp. 546, 547. 

Agreements for payment of debts barred by 
discharge.|—See BANKRUPTCY, Vol. IV., 
pp. 589-592. 


aut 
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The contract in this case was a contract for 
gea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of. an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (LORD 
SUMNER).—NAGOREMULL v. TRITON INSUR- 
ANCE Co., Larp. (1924), 41 T. L. R. 168, P. C. 


2089. Add. Citation :-—15 Asp. M. L. OC. 566. 


Add. Annotations :—Distd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. Mentd. The 
Christel Vinnen, [1924] P. 61; Reed v. Page, 
Son & East, [1927] 1 K. B. 743. 


2089a. Agreement for recovery of betting debt.}|— 
Pité. 


2102a. 


proper discharge by pltf. of his public 
, & the agreement was ille & 

as being against 

Woon v. LITTLE, [192 

29 C. L. R. . o7 Argus L. 


ublic policy.— 
i V.L. R. 


carried on business as the ‘ Turf 
Register,”? which in a prospectus issued by 
him was called a ‘‘ society ’’; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft. in breach of’ 
the agreement :—Held: the agreement was 
illegal & void, being contrary to pubilc policy, 
& pitf. could not recover.— FORD v. RADFORD 
(1920), 36 T. L. R. 658 ; 64 Sol. Jo. 571. 


-|—-GUIBORN v. FELLOWS (1717), 2 
[1926] 4 D. L. R. 333; [1926] 2 W. W. 
R. 657.—CAN., 


11; PART VI. ec i uae 4,— 
e e a e 


thereunder without the consent of the 
Postmaster-General :-—Leld: such an 
assignment was not void as contrary 
to public policy, on the analogy of 
assignments of salaries of public 
servants.—HoOppER & TOLLEY, LTp. 


PART VI. sec oo 2.— 


2086 iii. --}—Deft.employed 
pltf., a land agent & member of 
municipal council, to sell his land to the 
Closer Settlernent Board under Dis- 
charged Soldiers Settlement Acts. 
Pitf. submitted the land to the Board 
but before the sale be had resi ed 
his position on the council. nder 
the above Acts ig 628 a member of 
the council, could be called upon to 
advise the Board tn connection with 
purchase of land within the muuni- 
cipality. In an action by pltf. to 
recover from deft. commission on the 
sale :——Held: the private interost of 

Itf. under his agreement with deft. 

ad a tendency to interfere with the 


400.— AUS. 


2086 iv. -.}~Held; acontract 
by which pltf. was to use his supposed 
influence with members of the Govt. 
for obtaining contracts in return for 
&® commission was contrary to public 

olicy & voild.—CarR-HARRIS _¥. 

ANADIAN GENERAL ELECTRIO Co. 
(1920), 48 O. L. R. 231; 65D. L. R. 
506; 19 O. W. N. §91.—-CAN. 


2086 vy. -. ]—Where a contract 
to pay a commission on the sale of 
property to a provincial Govt. is entered 

to on the understan that the 

nt is a person having influence with 

e employees of the Govt. & that he 
will exercise such influence to brin 
about the sale:—Held: the contra 
is ilegal.—MacMILLAN v. MOONEY, 
(1924] 4 D. L. R. 762; 3 WwW. W. R. 


soldter 


sa. Agreement between 
Settlement 


vendar of land to Soldier 
Board for 
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2091 vili. ——.]}—HENRY v, DIcK: 
(1896), 27 O. KR. 416.—CAN., 


PART VI. SECT. 4, SUB-SECT. 4.— 
B. (6). 


2096 i. .}—A contract is not 
vitiated because it was induced by a 
threat of criminal pro » for 
which there was sufficient ground, 
provided there is no agreement to 
stifie the rosecution. — Bow 


t 
v. 
PFEIFFER & GILBERT, ade-| C2 Rk. 
854; 2 W. W. R. 114 —~C. e 
2098 iv. —— -——.}—D. was 
in the employ of pltfs. & was charged 
with c breach of trust in respect 
of a chegue for Rs.30,000 which he 
cashed for pltfs. D. paid pitis. 
Rs.15,000, & D. & his brother R. 
mtge. in favour of plitis. 
with a view to withdrawal of the prose: 
cution. Pitts. put in a petition stating 
the facts, & the prosecution was 
dropped :—-Held: the agreement was 
not against public policy.—DwisJENDRA 
NaTH MULLICE ». Gorrram GOBIN- 
DARAM’ (1936), I. L. BR. 53 Calo. 61.— 











Kq. Oas. Abr. 160; 5 Vin. Abr. 408, pl. 20; 
22 KE. R. 186, L. C. 
College of Ambulance & Harrison (1924), 40 
T. L. BR. 886. 

2118. Add. Annotation :—Consd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

2153. Add. Annotation :—Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

2190a. Inference of new promise after 
divorce.]—Plti., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pitf. did obtain a divorce, & deft. 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 

- deft. married another woman. In an action 

for breach of promise of marriage deft. 
pleaded that the contract was void in law 
as being contrary to public policy :—Held: 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pltf. was entitled to recover.— 

SKIPP v. KELLY (1926), 42 T. L. R. 258, P. C. 

2214, Add. Annotation :—Refd. Anderson  v. 
Daniel (1924), 180 L. T. 418. 

2215. Add. Annotation :—Apld. 
Daniel, [1924] 1 K. B. 138. 








Anderson uv, 


SUB-SECT. 2.—PARTICULAR CONTRACTS RENDERED 
Mee OR ILLEGAL BY STaTuTp (Vol. XII, 
p- 272). 
Add the following cross-reference :— 

Sale by other than imperial weights & 
measures.|—See Wrights & MEASURES. 
2224. Add. Annotation :—Mentd. Liggett (Liver- 

pool) v. Barclays Bank (1927), 137 L. T, 443. 
2226. Add Citation :—See, (1906) 1 Ch. 747, n. 
Add. Annotations :—Apld. Anderson ov. 
Daniel, [1924] 1 K. B. 1388. Mentd. Re A 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 
2227. Add. Annotation :—Refd. Anderson v. 
Daniel, [1924] 1 K. EB. 138. 


PART Vi. SECT. 4, SUB-SECT. 58.—Q. 


; 2190 i. Pan ace ee meruit,—MI 
Oo marry conditioned on divorce. )}— * 
Where a promise of marriage was made 957.--CAN. 


after the hearing of a petition for 


Parkinson v. 


not entitled to recover on & quantum 
LNE vw. PxeTERSON, [1 
1D. L. R. 2713 [1924] 3 W. W. I 


2218 1. Action arising out of ulegal 


Vol. XII.—-Contract. Cases 2102a- 


2228, Add. Annotation :—Apid, Anderson v. Daniel 
(1923), 938 L. J. K. B. 97. 

2229. Add. Annotation :—Consd. Anderson ov. 
Daniel, [1924] 1 K. B. 188. 

2281. Add. Annotation :—Refd. 
Daniel, [1924] 1 K. B. 138. _ 

2282. Add. Annotation :—Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2236. Add. Annotation :—Retd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 

2248a. -|—Pitf£. cannot recover for goods sold 
which he knows are to be applied to an illegal 
purpose, though he be not active himself 
in their being so applied, & b_ no sharer in 
the advantage to be derjyeda vherefrom.— 
oe v. Wey (1827), 5 Oo. J. O. S. K. B. 

2285. Add. Annotation :—-Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
TT. lL. R. 886. 


2292a ———.]—NAGOREMULL v. TRITON INSUR- 
ANCE Co., Lrp., No. 2084a, ante. 


2310a. .|—~Where goods become forfeited in 
consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
nelglect was committed by, or was charge- 
able upon, the buyers.—STuDDY v. SANDERS 
(1826), 5 B. & C. 628; 8 Dow. & Ry. K. B. 
403; 4L.J.0.8. K. B. 290; 168 E.R. 234. 
Annotation :—Refd. Johnson v. Kirkaldy (1810), 4 Jur. 988. 


2317. Add. Annotations :—As to (2) Refd. Cantiare 
San Rocco 8S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Bowling 
#. Cox, [1926] A. O. 751; Anchor Donaldson 
v. Crossland (1928), 45'T. L. R.97. Generally, 
Mentd. Boston Corpn. v. Fenwick (1923), 
= L. A 766; Holt v. Markham, [1923] 1 

. B. 504. 


Anderson v. 








missal of the action to enforce the 
contract ; they cannot be enforccd as 
a cause of action, or allowed when first 
asked for on appeal from such dis- 
missal.— DEMCHENKO ve. FRICKE, [1926] 


925] 
2. 


- contracit—Recovery of money paid, \— rs D. L. R. 1098; (1926) 2 W. W. R. 
divorce, but | score: fea : Oh ae Money aid under an iiggal contract 221; 20 Sask, L. Rt. 492.—CAN, 

riage - Cannot be recovered back.—-MERKEL v. 
fingontly upon a divorce boing ob. McKRNpRy, (1020) 8D. L, Hous; PART VI. SECT, 9 SUB-SECT. 1.— 
tained was against public policy, & no (1926) 2 W. W. R.7; 35 Man. L. R. » (0). 
action could be maintained thereon.— 506.—CAN, 2318 iii. -+—Held: while money 


CAULFIELD v. ARNOLD (NO, 1), 
1D. L. R. 295; 1920) & 
664 3483. C. R. 404.—CAN 


INSURANCE Co. v. N 
294; 26D. L. R. 722 


PART VI. SECT. 7, SUB-SECT. 2. 
2253 i. Goods supplied for illegal pur- 
incwiedae of vendor—Sale 


PART VI. SECT. 4, SUB-SECT. 5.—H. 


sd. Agreement for support of adul- 
terine bastard.J)— Held: a contract 
by a third party to pay the mother 
for the support of a child alloged by 
her to be the result of adultery wit 

him while she was living with her hus- 
band js against public policy, void 
& unenforceable.—-K1sKO v. BacyZskKI 
(1922), $1 QO. L. R. 225.—CAN, 


pose-—To 
of intoxicating li 


PART VI. SECT. 7, SUB-SECT. 1. 


0. Revad. sub nom. DOMINION FIRE 
AKATA, 62 Ss. C. R. 


where Temperance Act tn force.j—Price 
not recoverable.~-FURLONG v. 
(1885), 24 N. B. R. 478.—CAN. 


2263 li. —— ——— ——.] SMITH tv. 
BENTON (1890), 20 O. R. 344.—CAN. 2 Ran 





drei for an illegal purpose might have 
een recovered before the effecting of 
the illegal purposo, it cannot be 
recovered after.—LAWSON v. FARLEY, 
[1924] 1 D. L. R. 279; 1 W. W. R. 
243: 18 Sask. L. R. 48.—CAN. 

2318 iv. -}~Held: where an 
exeoutory contract is made for illegal 
sale of goods & the contract has not 
been carried out but remains totally 
unperformed, it is oe ig to a party to 
repudiate the ille contract & on 
avoidance to recover any moneys 
deposited. HIRJEE Drvras & Co. »v. 
MAUNG LYUN oe (1924), I. L. R. 


- £1 a e 


ep. Pleading.) — Where a_ suit, 





for use in place 


USSELL 


PART VI. SECT. 5, SUB-SECT. 1. 


2200 iti, ———.}—If a person con- 
tracting to operate a boiler & engine 
has not a certificate or permit under 
muthorising bin to operate that Dar 
au opera ar- 
ticular kind of boiler & engine, the 
contract is prohibited by the Act, & 
is unenforceable, & such person is 


PART VIL SECT. 9, SUB-SECT. 1.—B. 


2288 ii. .}—-TURNER & JONES 
v. CURRAN (1891), 2 B.C. R. a 
sm. /mposing terma on defendanti— A 
what vss iy proceedings. }— While 
equitable terms may be imposed on 
iis’ grouudvof lagi, they gun be 
e und 0 ys ey 
given only when asked for on the dis- 
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brought on a contract for ilegal sale 
of goods, was framed for enforcement 
of the contract & not for damages for 
breach :—Held > a decree for repay- 
ment of the money paid could not be 
passed, unless the plaint was amended. 
—Hingex Devkas & Co. v. MAUNG 
LYUN SHREIN (1924), I. L. R. 2 Ran. 
414.—IND. 


-2505a. 


2825. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2829a. ——— Contract contrary to public policy.]— 
PARKINSON v. COLLEGE OF AMBULANCE, LTD. 
& HARRISON, No. 20lla, ante. 

23888. Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. 

2337. For the cross-reference following this case, 
‘* Whether parties in pari delicto.] — See 
Nos. 2356, 2368, wost,’’ read ‘‘ Whether 
ash in part delicto, see Nos. 2353-2363, 
posi.” 

23839. Add. Annotation :-—-Distd. Hill v. Fox (1858), 
31 L. T. O. S. 118. 

23850a. Subscription to charity—On promise 
of knighthood—Promise by secretary. }|— 
PARKINSON v, COLLEGE OF AMBULANCE, LTD. 
& Harrison, No. 201l1a, ante. 

2351. Add. Annotation :—Refd. Parkinson v. 
ee of Ambulance & Harrison, [1925] 2 

2358. Add. Annotation :-—Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T L. R. 886. 

2360. The cross-reference following this case 
should follow No. 2359. 

2372. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2375. Add. Annotations :—As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Generally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927), 44 T. L. R. 86. 


2391. Add. Annotation :—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


23912. .|—A promise may be enforceable, 
notwithstanding that the promisor has in the 


Cases 








Part Vil.—Performance and 


2505a. ——— ‘‘ Unforeseen contingencies excepted °’ 
—Goods obtainable from source not contem- 
plated by sellers.|}—A contract provided for 
the delivery of goods ‘“‘ unforeseen contin- 
gencies excepted.” No particular source 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supply of the goods from the source con- 


ENGLISH AND Emprre Digest SuprPpLEMENT. 


same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement.—PUTSMAN v. 
TAYLOR, [1927] 1 K. B. 637; 961. J. K. B. 
315; 186 L. T. 285; 43-T. L. R. 153, D. O.; 
affd., [1927] 1 K. B. 741, 0. A. 

2407. Add. Annotation :—Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

2412. Add. Annotation :—Distd. Milsted v. Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 845. 

2426. Add. Annotation :—Mentd. Calthorpe v. 
McOscar, [1928] 2 K. B. 573. 

2435a. -|—In order to deprive pltf. of his 
right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
—-BARTON v. Murr (1874), L. R. 6 P. C. 134; 
4LJ.P.0.19; 31 L. T. 593; 23 W. R. 
427, P. C. 

Annotations :—Distd. Tooth v. Power, [1891] A. C. 284. 
Refd. Re Article X of Articles of Agreement for a Treaty 
between Great Britain & Ireland (1928), 45 T. L. R. 57. 

2443. Add. Annotation :—Distd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

2454, Add. Annotation :— Refd. 
Cooperstein, [1926] Ch. 657. 

2456. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

2496. Add. Annolations :—Refd. Crown Milling 
Co. v. R., [1927] A. C. 394; English Lop 
Growers v. Dering, [1928] 2 K. B. 174; Palm- 
olive Co. (of England) v. Freedman, [1928] 
Ch. 264. 

2501. Add. Annotation :—Mentd. Pirie v. Richard- 
son (1926), 70 Sol. Jo. 10238. 





Greenberg v. 


Excuses for Non-Performance. 


templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources:—Held: the above 
clause did not protect the sellers from liability 
to deliver the goods.—WILLS (GEORGE) & 
Sons, Lrp. v. CUNNINGHAM (R. 8.) Son & 
Co., [1924] 2 K. B. 220; 93 L. J. K. B. 1008 ; 
131 L. T. 400; 40 T. L. R. 108. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (¢) i. 





agent, induced deft. to apply for insur- 
ance on the promise that he would 
share his comuijssion with deft. :— 
Held : the promise to share commission 
was prohibited by Insurance Act, 
1917 (Can.), & the transaction was 
ERICKSON, 


al.—-BERNSTEIN 0 
56 D. L. R. 


illeg A 
{1921} 1 W. W. R. 834; 
616.— GAN. 

2326 v. 
aid for an illegal 
een recovered before the effecting of 

the illegal purpose, it cannot be recover- 
ed after.—LAWBON ¥v. FARLEY, [1924] 
1D. L. R. 279; 1 W. W. BR. 243; 18 


Sask. L. R. 48.—CAN. 


PART VI. SECT 9, SUB-SECT. 1.—D. 


2373 1. Damages for breach.J}—YVitt. 
agreed to sell certain leasehold premises 


-}—Held > while money 
urpose might have 





to deft.. a porson of enemy origin 
within War Legislation & Statute Law 
Amendment Act, 1918, s. 6, of which 
fact pltf. was ignorant :—Held: pltf. 
might either (1) suc on the contract 
& claim damages for deft.’s breach of 
contract in which caso deft. would be 
estopped from alleging that the con- 
tract was illegal & void, or (2) sue for 
restitution of compensation in respect 
of acts of part performance by him 
while ignorant of the illegal nature of 
the contract, & before its repudiation 
by deft.—BRANIGAN v. SaBa, [1923] 
N. Ze L. Rh. 97.—N.Z. 


PART VI. SECT. 9, SUB-SECT. 3. 

2384 ii. -}~—Pltf. in ignorance 
that deft. was of enemy origin sold to 
him certain premises, the price to be 
paid by instalments. Deft. was given 
possession, but before all instalments 


were paid he repudiated the agree- 
ce An action by pitf. for unpaid 
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purchase-money having failed on the 
ground that the contract was illegal :—. 
Held: piltf. might eflther (1) sue deft. 
on the contract & claim damages for the 
breach, in which case deft. would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance by him _ while 
ignorant of tho illegality, & before 
repudiation of the contract.— BRANIGAN 
vw. SABA, {1923] N. Z. L. R. 07.——-N.Z. 


PART VI. SECT. 9, SUB-SECT. 4.—A. 
2388 vii. ——.]—FLANNAGHAN ¥. 
HEALY (1900), 4 Terr. L. R. 391.— CAN. 
PART VII. SECT. 1. 
ce. Reved., 51 D. L. R. 509. 


fi. Breach of collateral contract— 


Strict proof necessary.J—BOURDON ¥, 
SeLWYh, [1926] 3 D. 4. R. 561.—OAN, 





2512. Add. Annotation :—Mentd. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. O. 698... 


2523. Add. Annotation :—Mentd. Larrinaga v. 
Soc. Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 456. 


2544. Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172; Hogarth v. Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board »v. Strick, [1926] A. C. 545; 
Mos as vw. Cory (1926), 95 L. J. K. B. 

2545. Add. Annotations :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. L. R. 69; United States 
Shipping Board v. Strick, [1926] A. O. 545. 


2547. Add. Annotations : — Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 
2K. B. 187. Mentd. Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 
1 K. B. 31; R. v. Roberts, Kx p. Scurr, 
1924] 2 K. B. 695. 

2558. Add. Annotations :—Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 2 
K. B. 137. Refd. Hall v. Pim (1927), 137 
L. T. 585. 

2560. Add. Annotation :—Consd. 
Williams (1928), 139 L. T. 22. 

9564. Add. Annolaltion :---Consd. 
Williams (1928), 139 Ju. T. 22. 

2567. Add. Annotation :—As to (2) Refd. Bernard 
v. Williams (1928), 139 L. T. 22. 


2576. Add. Annotation :—Mentd. Ballantine v. 
Cramp & Bosman (1923), 129 L. T. 502. 


2579. Add. Annotation :—Refd. Bernard 
Williams (1928), 139 L. T. 22. 


2585. Add. Annotation :-—Refd. 
Williams (1928), 139 L. T. 22. 

2590. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 


2607. Add. Annotation :—Consd. Re Wait, [1927] 
1 Ch. 606. 


2621. Add. Annotution :—Consd. 
Williams (1928), 1389 L. T. 22. 
2621a. From indefinite to definite date.|—— 
Held: in the circumstances, time was of the 


essence of the  contract.—BERNARD vt. 
WILLIAMS (1928), 1389 I. I. 22; 44 T. 1. RR. 


Bernard  v. 


Bernard vv. 


Bernard — v. 


Bernard 2. 
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2606 iv. ./}—Where W. agreed Woon (1920), 56 D. L. R. 395.—CAN. 





to pay H. £10 as damages for assault 
& give an admission in writing that the 
assault was unjustified :—/leld:> a 
tender of £10 under protcst coupled 


PART VII. SECT. 3, SUB-SECT. 2.— 
D. (b). 


Vol. X1I.—Coritract. Cases 2512—2832a. 


2624. Add. Annotation :—Consd. Martin v. Stout, 
[1925] A. C. 359. 

2652. Add. Citation :—sub nom. 
Parsons, 1 Marsh, 55. 
mite ee KRAUS v. ARNOLD (1822), 7 Moore 

” BP. 59. 
Annotation :—Mentd. Re Farley, Exc p. Dauks (1852), 1 
W. R. 57. 
2734. Add. Annotation :—Mentd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 181. 
2737. Add. Annotation : —Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 371. 


2788. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


2825. Add. Annotation :— Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2828. Add. Annotation :—Refd. “British & Ben- 
ingtons v. North Western Cachar Tea Co., 
([1923] A. C. 48. 


2829a. Subsequent agreement unenforceable at 
law.|—KosE & FRANK Co. v. CROMPTON 
(J. KR.) & BRotuERs, Lrp., No. 4, ante. 


2880. Add. Annotation :—Apprvd. Martin v. Stout, 
[1925] A. C. 359. 


2831. Add. Annotations :—Refd. The British Trade, 
ey ve 104; Berners v. Fleming, [1925] 
th. 264, 


2832. Add. Annotation :—Mentd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 


2832a. -—— -]—Under agreements made in 
1923 & 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 
1924 & 1925, whereupon pltfs. were to be at 
liberty to sell all their property & other 
asscts at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 


MUFFATT 1. 





at any time before delivery to require 
pitfs.to perform the contract according 
to its original terms.—Jackson & Co., 
LTD. v. CO-OPERATIVE FREEZING Co. 
OF SOUTH CANTERBURY, LTD., [1922] 
N. 4%. L. R.2; Gaz, L. R. 176-—N.Z. 


with astatemont that the assault was 
justified was not a compliance with 
the agreement.—-WaRREN v. HESLOP 
(1925), 46 N. L. R. 89.—S. AF. 


PART VII. SECT. 3, SUB-SECT. 1.—A. 

2882 vi. .}—Where on the sale 
of a piano to be manufactured for 
the buyer there was a failure to deliver 
in four months, no time being specified 
for delivery :—Held: this was not a 
lapse of a reasonable time.—FosTER ». 
HEINTZMAN & Co., [1923] 4 D. L. RR. 
166,.—CAN, 





2532 vii. ———.]—WEBBER v. COPE- 
Can (1912), 21 W. L. KR. 961.— 


PART VII. als a SUB-SECT. 2.— 


st. Extension of coniract.|—JONES v. 
CUSHING (1909), 77H. Li. TR. 190.~-CAN. 
3.8. © 


2607 ii. ——~-.}—Pltf. contracted to 
sell to deft. certain Oregon timbers 
to be procured from Amcrica :—Held : 
the contract being a mercantile one, 
& therefore } facie ono in which 
time was of the essence of the contract 
& there being nothing in the contract 
or the surrounding circumstances to 
show that the parties had a different 
intention, time was of the essence of 
the contract.—JacKSON & Co., LTD. 
v. CO-OPERATIVE FREEZING Co. OF 
Soutn CANTERBURY, Ltp., [1922] 
N. Z. L. R. 25 Gaz. L. M. 176.—N.Z. 


PART Vit. SECT. 3, SUB-SECT. 2.—G,. 

2620 iii. ———.}—Where the evidence 
showed no binding agreement to en- 
large the time for delivery, but defts, 
merely permitted pltfs. for their own 
convenience to poswpone the time for 
delivery :—Held: defts. were entitled 


401 


PART VII. SECT. 5, SUB-SECT. 7, 


2778 i. Gencral rule.|—A valid tender 
on a contract of debt is as inuch a 
performance & discharge of debtor’s 
duty as an actual poy ment.--DAsHA- 
RATHI GTIO8E HONDKAR ABDUI, 
aa (1927), I. L. R. 55 Cale. 


PART VII. SECT. 6, SUB-SECT. 2. 


' presi uae Go aN MANU- 
“ACTUF 40. UV. BROADHEAD (1892), 
218. C. R. 713.—CAN, = 











q i. }—HTeld: the agroe- 
ments relied on to establish a new 
contract were only in the nature of 
security.—McCuTtcHEON Briok Co. v. 
GARDINER (Man.) (1912), 21 W. L. 1. 
72- 4D. 1. 1. 487.- CAN, 

26 


Cases 28829-28098. 


in exercising the option of ca for a re- 
newal of the licence to occupy defts.’ land in 
favour of a purchaser of the railway. under- 
taking :—Held: by purporting to terminate 
the agreements defts. had committed an 
anticipatory breach thereof, & pltis. were 
entitled to damages. — — Nurvnr-SToP Ry. 
(WEMBLEY) v. BRITISH EMPIRE EXHIBITION 
(1924) INCORPORATED, [1926] Ch. 877; 965 
L. J. Ch. 411; 135 L. T. 405 ; 70 Sol. Jo. 735. 


2835. Add. Annotations :—Consd. Martin v. Stout, 
[1925] A. C. 359. Refd. Tyldesley U. D: C. 
vy. Leigh KR. D. CO. (1925), 23 L. G. R. 248. 
Mentd. Re City Life Assce., [1926] Oh. 191. 


2835a. -}—A party to a contract who desires 
to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch.— 
BERNERS v. FLEMING, [1925] 1 Ch. 264; 94 
L. J. Ch. 273; 182 L. T. 822, C. A. ° 

Annotation :—Refd. Never-Stop Ry. (Wemble ey) v. British 

Empire Exhibition (1924) Incorporated, [1926] Ch. 877. 

2841. Add. Annotations :—Refd. Berners v. Flem- 
ing, [1925] Ch. 264; Martin v. Stout, [1925] 
A. C. 359; Never-Stop Ry. (Wembley) Vv. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. Mentd. Ellis’ Trustee 
v. Dixon-Johnson, [1924] 1 Ch. 342. 


2846. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 


PART VII. SECT. 6, SUB-SECT. 3.— party. 
A. (a) i. party so declaring is 
2833 viii. .}+~Although repudia- 





It does not matter that the 
misinstructed at 
the time as to the facts upon which 


ENGLISH AND Emprtre Dicest SupPLEMENT. 
2847. Add. Annotation :-—Refd. Akt. Reidar v. 


Arcos (1926), 42 T. L. R. 787. 


2888. Add. Annotations :—Refd. Livock v. Pearson 


(1928), 88 Com. Oas. 188. Mentd. Thomas v. 
Todd, [1926] 2 K. B. 611. 


2896. Add. Annotation :—Consd. Meyrick v. Dyson 


(1925), 41 T. L. R. 368. 


2899a. Effect of don “Peceived.}—* -—~- Major part 


of ae en =e 
specialist, proprietor of a nursing 
home, sued deft. for medical attendance & 
board & lodgi of deft.’s son, a patient 
certified to insane; & deft. counter- 
claimed for negligence & unskilful treatment. 
The jury found for pltf. on the claim; & on 
the counterclaim they awarded deft. 20s., 
finding that eet was guilty of negligence or 
breach of duty in not entering in a book the 
occasions wien the patient was confined to 
a@ bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 338 :—Held: as 
deft. had received a substantial part of the 
consideration, pltf.’s breach of aute did not 
go to tho root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the ver- 
dict.—MEYRICK v. Dyson (1925), 41 T. L. R. 
368 ; subsequent proceedings, 41 T. L. R. 575, 


n received.}—Pliti., a ental 


clearly intimated their intention to 
consider the contractual relations at 
an end, which 


tion by a ge to a contract of sale 
entitles de facto the other party to 
recover damages ra incurred, tho 
vendor has the right insist on pre- 
serving the integrity _ the contract 
& to tonder the goods for delivery 
according to the terms of tho sale, in 
which case his claim for damages will 
be more easily & readily assessed upon 
refusal to accept by the buyer.— 
ea genens SILK Te ae aie Co. 

sete Ce 2D. L. R. 91; 
ii 925) 5 249. —CAN. 

2833 ae ——.}--Where a co. re- 
nounced contract before breach & the 
other PaELy made a new arrangement 
with the co. with the object of minimis- 
ing his damages:—Held: he had 
adopted the renunciation & was en- 
titled to damages.—GARRIASON v. THOM- 
BEN & CLARKE TIMBER Co., (1926] 2 
pp. L. R. 803 5 [1926] 2 W. W. R. 81; 
37 B.C. R. % 924.—CAN, 

ict x; oY. I. BARLEY PRO- 

LTp. v. EK. C. ROBERTSON 
PrY., La: {1927] V. L. R. 194; 48 
A. LT. 151; [1927] Argus, L. Nl. 116, 


2838 i a. ——-.}— Where the conduct 
of one of the parties to a contract has 
been such as would lead a reasonable 
person to the conclusion that he does 
not intend to fulfil his part of the 
obligation, the other party to the con- 
tract, whatever in fact may have been 
the actual intention of the former, 
may treat such conduct as an int 
tion that the contract has 
repudiated. — FARSHIND, ETC. Ww. 
BECUELY- ae er abl {1922} Ss. Cc. 


(H. L.) a —-§ 

2838 ---On the facts :— 
Haas dett. did not refuse to carry 
out the real contract & what he 
did the circumstances did not 
amount to a repudiation of the real 
contract so as to entitle pltf. to 
terminate it.—FREEDMAN v. FRENCH 
(1921), 60 O. L. R. 432.—CAN, 

2838 vi. SES aie a party declares 
his intention not to be further bound 
by a contract, this is an_ anticipatory 
breach upon acceptance by the other 








he bases such declaration.—CLAUSEN 
v. CANADA TIMBER & LANDS, LTD., 
[1923] 4 D. L. R. 751.—CAN. 


2888 vii. ———.]—- Where a buyer 
knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon :—Zield > not a breach of con- 
tract nor repudiation. th De, v. 


Fea Motor Co., [1924] 1 D. L. R. 
—CAN. 
ake viii. Partial non-per- 





jormance—Agreemcnt substantially per- 
ormed.J—By a tripartite Paige 
between the two ap ppits 
resp., it was agree that ae should 
grant @ sub-lease of one theatre to 
an ., that B. should grant a lease of 
another theatre to resp., & that resp. 
should grant a sub-lease of a third 
theatre, including all offices, to B. 
The pare entered into possession, 
except that B. was excluded from a 
room which applts. alleged to be an 
office which B. was entitled to under tho 
agreement :—Held: the possession of 
the office was not essential to the use 
se the premises as a theatre, & a refusal 
el it did not enue 2 appits. Ly 
rescind.— FULLER’S LTD 
eeueanoNe (1923), 31 C. AL. Lt 524,— 
2888 ix. ——-.]— ALBERT MINING Co. 
v. Bron (186), 22 a B. R. 346.—CAN. 


2838 x. ————. }}— ROBINSON v. PETERS 
(Sask.), 71927] 3D. L. R. 181.—CAN. 


PART VII. soa 6, woooes 3.— 


sa. Contract by corr em 
R l to sign formal c act. j—Cer- 
ta correspondence & memoranda 
were relied on by pitis. to prove an 
agreement by defts. pubeaueey 
a formal] contract was sent to defte 
which they refused to BED objecting 
to its terms :—Held: 
the previous dooumente w were sufiicient 
to establish a contract, the terms of 
the proposed formal contract modified 
mate y to defts.” prejudice the 
previous undertaking as 
shipment, & defte. had t rejected it & 
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they were patios 
to do.— Fusrra & - 


Oo., LTD 
PoRtaeEN Frvuir Co., LTD., (19253 
1D. L. R. 402; ie Sask. Ll. R, 4 
[1923] 1 W. W. ft. 59.—CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) iii. 


2861 ii. ~}—PIitf. contracted 
with deft. for Cie ae & agreed 
to pay a wee ny ment in advance, if 
the gt fell in prrears. the agree- 
ment to be cancelled. In an action 
for breach of agreement, doft. pleaded 
nate the contract had been avoided 
by ake .'8 cee in payment of rent :— 
é€ aie efault did not ipso 
fact avoi the RORtTcE, & in the absence 
of an tthe oon that pltf. had erctec 
il treat the contract as void, the plea 
bad.—MANNINGTON v. CLIFFORD 
(1921), 17 Tas. L. R. 13.-—AUS. 


PART VII. oat 6, SUB-SECT. 3.— 


e GQ). 


sb. Provtsion in contract for liqut- 
dated damages.}—A clause in an agree- 
ment provided that a certain sum of 
money to be paid by resp. should be 
treated ag the amount of compensation 
in case of his failure to carry out the 
contract :—Held: not to authorise 
resp. to determine the agreement by 4 
notice to determine & an offer to pay 
that sum.—-FULLER’s THEATRES, LTD. 
v. 2 nove (1923), 31 ©. TE R, 594. 








2900 v. Where a It. hed 
an election to pe Held 2 





the agreement g advan 
Leth sue irrevocabl 0 agrverns e 

ction ent.— 
FULLER'’s THEA eae 


ATREBS, Mus 
2900 vi. ——.J]— Dette. ordered 
certain goods manufactured by all the 
With some trifling ep fa © 
goods were in accordance 
PM beae a emir of the contract be Lele ra 
ably fit for the purpose for which the 


were supplied. Some of the goods 


2938. vor ‘* Validity of rescission of parol. ”? read. 
Validity of rescission by parol.]°’ 
2088a. S. P. INGE vy. LIPPINGWELL (1772), 2 Dick, 
469; 21 BH. R. 352. 
2038b. S. P. Ex p. ey as (EARL) (1803), 7 


Ves. 348 ; 32 E.R 


Annotations -—Refd. Andrew v. Andrew (1855), 3 i Sm. & G. 


1380; Dickenson v. erie h (1861), 11 0 341; 
Louis v. Louis oe) : aan ops ae Jn the ‘ Belane of 
Tollemache, [1917] ard im Der _ Loeff, 


Burnyeat v. Van ber’ rite Se aillin a8 653. 
Johnston v. sh ee (1817), 1 lim. 447; Elbeck v. 
yy ooe (1826), Russ. 5643; In the Goods of Middleton 

18864), 3 Sw. Ps Tr. 588 ; Ihbott »v. ae (1865), 34 Beav. 
395; Dancer v. Crabb (1873), L. =o & D. 98; Jn the. 
Goods of McCabe (1873), L. R. 3 P eb. aye Alexander 
vo. Kirkpatrick (1874), L. R. 2 He & Div. 3 


2941. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. O. 48. 


2945. Add. Annotations :—Apld. British & Ben- 

ns v. North Western Cachar Tea Co., 

[1923] A. ©. 48; Rose & Frank Co. v. 

Crompton, [1925] A. C. 445. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 


2958a. Add. Citation :—28 Com. Cas. 265. 


Add. Annotations :—As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. OC. 445. 
nerd Cala Exchange Assce. v. Hope, [1928] 
th. 1 

2963. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2064. Add. Annotation :—Refd. British & Bening- 
rear. ah aoe Western Cachar Tea Co., [1923] 

2965. Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 

2967. Add. Annotation :—Refd. British & Bening- 
Wau wre North Western Cachar Tea Co., [1923] 

2970. Add. Citation :—28 Com. Cas. 244. 


were returned & an adjustment made 


Say (Sask.), [1922] ve W. R. 758; 


Vol. XIL—Contract. Cases 2938—3081a. 


2975. Add. Annotations :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287; Berners v. Fleming, [1925] Ch. 264. 

30383. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

3038. Add. Annotation :—Refd. Hong Kong < 
Sy oe eae Bank v. Lo Lee Shi, [1928] A. C. 

3040. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 

8052. Add. Annotation :—Mentd. Cory v. Davies, 
[1923] 2 Ch. 95. 

8069. Add. Annotation :—Consd. Hong Kong & 
pa Bank v. Lo Lee Shi, [1928] A. C. 

8077. Add. Annotation :—Folld: Kennedy v. 
Thomassen (1928), 45 T. L. R. 22. 

3081a. J—An annuitant iesiding abroad, 
entitled under a settlement & a will to two 
annuities of £200 each, was asked by the 
trustces of the will to accept a lump sum in 
redemption thereof, &, after refusing the 
first offer, agreed through her solrs. to accept 
£6,000, & executed a release which had been 
sent to her abroad by her solrs., & she 
returned it to them stipulating that they 
were not to part with it until the money was 
paid. She died a few days later, & no 
notification of her acceptance was sent to 
the trustees until after her death, & the 
money was paid by the trustees to her solrs., 
& was received by them, in ignornace of her 
death. On a claim by the trustees against 
the annuitant’s exor. to recover the £6,000, 
as money paid under a mistake of fact :— 
Held: there was no concluded contract, 
but even if there was a contract it was 
avoided by a total failure of consideration 
before completion, & the trustees were 
entitled to succeed.— KENNEDY v. THOMASSEN 
(1928), 45 T. L. R. 122. 


PART VII. SECT. 6, SUB-SECT. 7. 





concerning them :—Held: defts. had 0D. L. R. 546.—CA 

waived any right, they ‘might “havo OA get rere aa 
had to repudiate the contract because PART VII. SECT. 6, SUB-SECT. 6.— Ginapa GEMENT Co., LiD., 1926] 
of the dolivery of defective goods.— B. (b) ii. 1D. L. Q. 496 : 1192618. Cc. LB. 244.-~- 


HAMILTON GEAR & MACHINE Co. v. o i. 





-}—A contract required to : 
bee in writing cannot be varied by a ia! 


Lewis BrotTHers, [1924] 3 D. L. R. 
3867.-—CAN. 


PART VII. SECT. 6, SUB-SECT.3.—D. 
so. Contract absolutely terminated.) 
—~Where there was a distinct & 
unequivocal refusal by =" elt to pet 
form their contract : eld ha ae 
as defts. were continuing or 
foo compliance wit the eonteaot. 
coe not be said to have been 
ated, but where finding that 
pitts attitude was unalterable, dofts. 
ecided to acquiesce in it, & com- 
municated such acquiescence to pltfs., 
the contract between the parties was 
ut an end gael tal MAL- 
AGAN Nato ov. Pun CHAND-FATEN 
PeAND (1924), I. Ll. a 5 Lah. 497.— 


sd, —— aoe contract not ter- 
minated.]}—M y v. Detra COPPER 
Con LTvD., [198534 D. L. R. 1061.—CAN. 


iaies VII. BECT. 6, SUB-SEOT. 4. 

se. Agreement under seal.} — Long 
delay Th Y pringing action cannot defeat 
the enforcement of an agreement under 
seal where the twelve years specified 
by Stat. Limitations have not expired. 

~—~M RMACK v. -ROBINBON, [1924 
oan L. R. 876; 2 W. W. R. 1110.— 


PART VII. oan Gy SUB-SECT. 6.— 
2088 ill. S. pe " STANLAKE v. RING- 


hew oral agreement, even if the varia- 

tion relatos to a part of the contract 

which, if it stood My itself, would not 

be required to be in w riting. —NUGENT 

v. easier (1923) 1 D.L 1040; 53 
° L. R. 458 CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 


B. (b) iii. 

2962 i. Extension of time—For 
delivery of goods.|}—Held: since the 
contract of sale was one which was 
required by Stat. Frauds to be in 
writing, a verbal postponement of the 
date of delivery was not a v tion 
of the contract. coe ee v. RABE, 

Sees HAMILTON Pry., dD, vw. RAE, 

v. Rak (192 a7 39 Ge L. R. 363; 

Bott. a: R. 294; [1927] Argus, L. R. 
ea US. 


For cutting & removal of 
timber. }—LAWRENCE ee ERRINGTON 
(1874), 21 Gr. 261.—CA 


PART VII. SECT. ae es 6.— 


sf. What iiapinis "to. ]— Where a 
clause in an agreement provided that 
& certain sum of money should be 
treated as the amount of compensation 
if the contract was not carried out :— 
Held: the giving of such an offer 
& notice to determine the agreement 
did not constitute a rescission by 
mutual consent.—-FULLER’s THEATRES, 
LTD. v. oo (1923), 31 0. L. R. 


524.— 
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PART VII. SECT. 7. 


sj. Distinguished from rescission.) 
—There is a difference between can- 
cellation & rescission. The logical 
consequences of true rescission are 
the returning by "ach party of the 
benefits he has received, or restitutio 
in integrum. Cancellation means de- 
termination of the contract without 
restitution.— PRIMEAU & IMPERIAL 
LUMBER YARDS, LTD. v. MEAGHER, 
[1923] 4D. L. RR. 1096; 3 W.'W. R. 
1308.—CAN. 


PART VII. SECT. : SUB-SECT. 8. 


sk. Substitution o -}—To effect 
a salo an agent eeide to buy the 
article himself & then sell to the 
buyer. To do thia he altered a con- 
tract by substituting his own name for 
that of his principal:—Held: the 
recat was avoided or this altera- 

on.—ROYAL BANK CANADA 1, 
re 1923] 4D. UL. R. 1213.—CAN. 


al. Addition of provision pay- 


ment of com aia interest. }—. Feld : on 
alteration -In a material respect.— 
PARBATI OCHARANMUKHERJEER v. AMA- 


RENDRA NATH mare tua taa (1925), 
I. L. R. 53 Calo. 418.—I ND ° 


PART VII. SECT. 8, Aorta tai 8.—A. 


38045 i. General rule.|—THORNE vv. 
Writrams (1887), 13 O. R. 577.—-CAN. 


Cases 3088-—3172a. 


8088. Add. Annotation :—Refd G. W. 
S.S. Mostyn, [1928] A. C. 57. 


8090. Add. Annotations :—Refd. Ilford U. D. C. 
v. Beal & Judd, [1925] 1 K. B. 671. Mentd. 
Edwards v. Birmingham Navigations Co. of 
Proprietors, [1924] 1 K. B. 341; Noble v. 
Harrison, [1926] 2 K. B. 332; G. W. Ry. »w. 
S.S. Mostyn, [1928] A. C. 57; St. Anne’s Well 
Brewery Co, v. Roberts (1928), 92 J. P. 95. 


3090a. For the existing paragraph substitute the 
following paragraph :— 

-——— Absolute contract.|—By a contract dated 
Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60s. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England & Turkey; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made :— 
Held : mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract; in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver.—SARGANT 
(W. J.) & Sons v. PATERSON (ERIC) & Co. 
(1923), 129 L. T. 471; 39 T. L. R. 378. 


3093. Add. Annotations :—Consd. First ‘ Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 05 L. J. K. B. 669; Re Wait, 
[1926] Ch. 962. 


30904. Add. Annotation :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

3094a. —— -}+—-SARGANT (W. J.) & Sons v. 
PATERSON (Eric) & Co., No. 3090a, ante. 


3095. Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579; Hirji Muljiv. Cheong Yue S.S. Co., 
[1926] A. C. 497. 


3101a. All available shipping requisitioned. ] 
——In an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pitt. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 


Ry. v. 
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requisitioning of ships by the British Govt. :— 
Held: Civil Law Ogdinance No. III (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
Bid ee that in all questions which arise 

or decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1915 (c. 87), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
—SENG Dsir HIN v. NAGURDAS PURSHOTUM- 

-pas & Co., [1923] A. C. 444; 92 L. J. P.C. 
141; 128 L. T. 780; sub nom. HIN v. 
aa & Co., 39 T. L. R. 226, 
P.C. 

8106. Add. Annotation :—Mentd. Harper v. Hedges, 
(1923] 2 K. B. 314. 

3115. Add. Annotation :—Consd. Browning v. 
Crumlin Vailey Collieries, [1926] 1 K. B. 522. 

3121. Add. Annotation :—Refd. The Penelope, 
[1928] P. 180. 

3123. Add. Annotation 
[1928] P. 180. 

3124. Add. Annotation 
[1928] P. 180. 

3187. Add. Annotation :—As to (2) Consd. Haskell 
v. Marlow, [1928] 2 Ix. B. 45. 

3149. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 

3157. Add. Annotation :—Mentd. Sweet v. Williams 
(1922), 128 L. T. 379. 

3162. Add. Annotation :—As to (3) Apld. Sargant 
v. Paterson (1923), 129 L.. T. 471. 

3166. Add. Annotations :—Consd. ITirst Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Browning v. Crumlin Valley 
Collieries, [1926] 1 K. B. 522; Hirji Mulji 
vy. Cheong Yue S.S. Co., [1926] A. C. 497; 
The Penelope, [1928] P. 180. 

3168. Add. Annotations:—Consd. First HKussian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 4553; Cohen v. Sellar, 
[1926] 1 K. B. 686; The Penelope, [1928] 
P. 180. 

3170. Add. Annotations :—-As to (2) Refd. The Lord 
Strathcona, [1925] P. 143; The Penelope, 
[1928] P. 180. 

3171. Add. Annotation :—Refd. 
[1928] P. 180. 

3172a. -+—(1) By a charterparty made in 
Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt. 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her:—Held: there had been in 
1917 a frustration of the charterparty which 


-Refd. The [enclope, 
-Refd. The Penelope, 


The Penclope, 
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Comarission, [1926] 1 D. L. R. 608; 58 N.S. R. 317.—-CAN, 
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forthwith brought to an end the 
contract. 
(2) The legal effect of the frustration of a 
‘contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure.—HiIRJI MuULJI v. CHEONG 
YUES.S. Co., [1926] A. C. 497; 95 L. J.P. C. 
121; 184 L. T. 7387; 42 T. L. R. 359; 17 
Asp. M. L. C. 8; 31 Com. Cas. 199, P. C. 
Annotation :—Gencrally, Refd. De la Garde v. Worsnop (1927), 
96 L. J. Ch. 446. 
3175. Add. Annotation :—Refd. Hirji Mulji v. 
Cheong Yue S. S. Co., [1926] A. C. 497. 


3177. Add. Annotation :—Refd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420. 


3178a. -|—In a charterparty there was a 
marginal memorandum that in the event of 
““war, blockade, or prohibition of export 
preventing loading, this charter to be can- 
celled”? :—Held: the charterparty was put 
an end to ipso facto by the happening of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty.— 
ADAMSON v. NEWCASTLE STEAMSHIP 
FREIGHT INSURANCE ASSOCN. (1879), 4 
Q. B.D. 462; 48 L. J. Q. B. 670; 41 L. T. 
ee 27 W. KR. 818; 4 Asp. M. L. C. 150, 

1 
Annotations :—-Consd. Mcreantile S.8. Co. v. Tyser (1881), 7 
» B. D.. 733; Moel Tryvan Ship Co. v. Weir Andrew, 
kK. B..844. Apld. Capel v. Soulidi (1916), 114 
: . Refd. ke Jamieson & Newcastle Steamship 
Freight Insce. Assocn. (1895), 11 T. L. R. 196. 

3178b. —-—.]—T1E PENELOPE, [1928] P. 180; 
97L. J. P.127; 139 L. T. 365; 44 TT. L. R. 
597; 72 Sol. Jo. 557. 


3179. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


3181. Add. Annotation :—Consd. Cantiere Navale 
Triestina v. Iussian Soviet Naphtha Export 
Agency, [1925] 2 Kk. B. 172. 


3182. Add. Annotation :—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183. Add. Annotation :—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

31838a. Ship ordered to leave port— 
Subsequent permission to return & load. |— 
A charterparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted ‘‘restraint of princes, rulers 
& people.’ The ship arrived at Batoum, 
& notice of readiness to load was given, 
& the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts. the ship was ordered by 
the port authorities to leave Batoum & also 


whole 
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3194 1. Time charter—Ship_ re- 
gutetiioned by Government.}—Held: a 


condition was not to bo implied in 
the contract that an intorruption should 
excuse the party from 
performance of it, unless substantially 


Vol. Xil.—Contract. Cases 3172a—3202. 


Russian waters, & accordingly the ship went 
to Constantinople. eeilieagh Weare ermission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed dcmurrage from _ the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum :—Held: 
interference by the Russian Govt. did not 
amount to such an ilegality as to excuse the 
erformance of the contract.—CANTIERE 
AVALE TRIESTINA v. HANDELSVERTRETUNG 
DER Russ. Soz. Fov. Sovizr REPUBLIK 
NAPHTHA Export, [1925] 2 K. B. 172; 04 
L. J. K. B. 579; 1383 L. T. 162; 41 T. L. R. 
355; 69 Sol. Jo. 443; 16 Asp. “I. Ll. C. 501; 
30 Com. Cas. 172, C. A. he 
Annotation :—Retd. Re Ropner Shipping Co. & Cleeves 
Western Valleys Anthracite Collieries, [1927] 1 K. B. 879. 
3184, Add. Annotation :—Refd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


3185. Add. Annotations :—Refd. Sargant v. Pater- 
son (1923), 129 L. T. 471; Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 


3188. Add. Annotations :—Consd. Snia Soc. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 29 Com. Cas. 284; Cantiere Navale 
Triestina v. Handelsvertretung der Russ. 
OR alors Naphtha Export (1925), 94 L. J. 

. B. 579. 


8189. Add. Citations:—92 L. J. K. B. 4553; 129 
L. T. 65; 16 Asp. M. L. C. 183; 29 Com. 
Cas. 1. ! 
Add. Annotation :—Refd. Hirji Muljiv. Cheong 
Yue S.S. Co., [1926] A. C. 497. 


8194. Add. Annotations :—Consd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; First 
Russian Insce. v. London & Lancashire Inscce., 
[1928] Ch. 922. Refd. Willis v. Willis (1927), 
96 L. J. P. 177; Hyman ». Hyman, Hughes v. 
Hughes (1928), 1389 L. T. 416; The Penelope, 
[1928] P. 180. 


3198. Add. Annotations :—As to (1) Apld. Snia Soc. 
di Navigazione Industria e Commercio uv. 
Suzuki (1924), 29 Com. Cas, 284. Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 922; The Penclope, [1928] 
P.180. As to (2) Apld. Hirji Muljiv. Cheong 
Yue S.S. Co., [1926] A. C. 497.  Generully, 
Refd. Cohen v. Sellar, [1926] 1 K. B. 536; 
Hyman v. Hyman, Hughes v. Hughes (1928), 
139 L. T. 416. 


8199. Add. Annotation :—As to (1) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 


3199a. Hirst Muus v. CHkEonGa YUE 
S.S. Co., No. 3172a, ante. 


3201. Add. Annotation :—REefd. Benaim v. Debono, 
[1924] A. C. 514. 


3202. Add. Annotation :—-As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. 








the whole contract became impossible 
of performance.— DOMINION COAL Co. 
v. Lor SrRaTHconaA S.S. Co., (1924) 


furthe 
4 . L. R. 66 4 67 N. Ss. R. 113.—CAN. 
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Cases 3206-—8379a. 


3206. Add. Annototion :—Refd. Oayzer, Irvine v. 
Board of Trade (1926), 95 L. J. KR. B. 1054. 


3211. Add. Annotations :—As to (1) Refd. Larrinaga 
v. Soc. Franco Americaine Des Phosphates 
De Medulla (1928), 92 L. J. K. B. 455; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 


8218. Add. Annotatione:—As to (2) Refd. Livock 
v. Pearson (1928), 33 Com. Cas.188. Generally, 
Mentd. Tournier v. National Provincial & 
Union Bank of England, {1924] 1 K. B. 461. 


3221. Add. Annotation :—Refd. Compagnie Con- 
tinentale d’ Importation v. Handelsvertretung 
der Union der Russian Soviet Republic in 
Deutschland (1928), 188 L. T. 663. 


3225a. Confiscation by foreign Government.]—By 
a contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure, or by war, from cutting or disposing 
ofthetimber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement boa annulled, & all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated :— 
Held: the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released from it.— 
KURSELL vy. TIMBER OPERATORS & CON- 
TRACTORS, [1927] 1 K. B.298; 95 L. J. K. B. 
569; 185 L. T. 228; 42 T. L. R. 435, C. A. 


3226. Add. Annotation :—Refd. Kursell v. Timber 
ore & Contractors (1926), 95 L. J. K. B. 
3233. Add. Annotations :—-As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates. De 
Medulla (1923), 92 L. J. K. B. 455; Kursell 
v. Timber Operators & Contractors (1926), 
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9% L. J. K. B. 569; Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416; The 
Penelope, [1928] P. 180. 


$288. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
3239. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
3240. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
8243. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
3262. Add. Annotation :—Mentd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 
8280. Add. Annotation :—Mentd. Campbell v. 
Pollak, [1927] A. O. 732. 
3282. Add. Annotations :—Consd. Cantiare San 
Rocco 8. A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. ©. 226. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536; Anchor Donaldson 
v. Crossland (1928), 45 T. L. R. 97. 


3303. Add. Annotation :—Consd. Tredegar v.. Har- 
wood (1928), 97 L. J. Ch. 392. 


3306. Add. Annotation :—-Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


$327. Add. Annotations :—As to (5) Apld. Meyrick 
». Dyson (1925), 41 T. L. R. 368. Generally, 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

3328. Add. Annotations :—Apld. Baldry v. Mar- 
shall, [1925] 1 K. B. 260; Barker v. Agius 
(1927), 43 T. L. R. 751. Mentd. Szymono- 
wski v. Beck, [1923] 1 K. B. 457; Lancaster 
v. Turner, [1924] 2 K. B. 222; Barker v. Agius 
(1927), 33 Com. Cas. 120. 

After this case add ‘‘ See, also, COMPANIES, 
No. 814a.”’ 

3330. To the cross-references following this case 
add “As regards bills of exchange.|]—Sce 
BILLS OF EXCHANGE, Vol. VI., pp. 79-93.” 

3379a. Provided ‘‘ undertaking ’’ carried out.| 
——BRvUFF v. CONYBEARE (1868), 17 L. T. 664, 
Ex. Ch.; revsg. (1862), 13 C. B. N.S. 263. 


Annotation :---Consd. London Curpn. v. Sandon, London 
ped ee Met. Ry., Met. Ry. 2. London Corpn. (1872), 26 
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8204 v. stevsd., [1924] A. C. 226; 08 
L. J. P.C. 86; 130 L. T. 610. 





3217 i. Difficultics tr way of 
shizrment.j— 7 a& contract, made in 
1916, deft. sold certain goods, shipment 


be from a continental port in six 
approximately equa! monthly parcels: 
—Held; the long delay in shipment 
caused by war did not frustrate the 
commercial object of the contract & so 
put an ond to it.— RINGSTAaD v. GOLLIN 
& Co. PROPRIETARY, LTD. ary C 36 
ree R. 303; 31 Argus L. R. 221.— 


k i. ——-.}--A contract being for 
export only :—-//eld: its object was 
frustrated.—-MavyeR & LaGcKr INC. vw. 
Gore AR, FES, 27 
531.—CAN, a 


PART VII. SECT. 9, SUB-SECT. 8.—D. 
sp. Strike of workmen-—Lease of salt 
wore Held : the contract to pay 
rent had not. become impossible of 
performance.—Hari LAXMAN Josni 
v. SHCRETARY OF STATE FoR INDIA 
(1927), I; L. R. 52 Bom. 142.— IND. 


PART Vit, SECT. 9, SUB-SECT. 5. 
li. ——— Lease of hotel.}-—The lessees 


of an hotel property, upon prohibition 
coining into force in Alberta, sued for 
@ declaration that the lease of the 
promuce & an agreement to purchase 
he chattels in the hotel were ter- 
minated through failure to obtain a 
licence :—Held: the abolition of the 
bar was a risk that must be undertaken 
by the lessee, it being a case not of 
total destruction of the subject-matter, 
but a case of sterility.—CHERRIER & 
ORTON v. MoCreIGuT & PENNINGTON, 
1917) 2 W. W. R. 8; 11 Alta. L. R. 
70; 33 D. L. R. 689.—OAN. 


PART VII. SECT. 9, SUB-SECT. 6. 


3278 §. Reved., [1924] A. C. 226; 93 
L. J. P.C. 86; 130 L. T. 610. 


8305 i. Performance by one to satia- 
faction of other parly—Whether y 
bound to decide reasonably or entitied to 
decide arbitrartly——Bona fide decision. 
—Pit{f. agreed to place sods aroun 
defta.’ power house to their satisfaction. 
Defts., not being satisfied with the 
sods or the work, cancelled the con- 
tract. In an action for damages for 


breach of contract, the jury found that 
defts. had acted Goncatt ut un- 
reasonably :-——Held : j 
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defts. honestly arrived at was final, & 
pitf. was not entiticd recover.-— 
TRUMAN w. ForpD MoToR Co. OF 
CANADA, Lrp., [1926] 1 D. L. R. 960; 
58 O. I. R. 317.—CAN. 


st. Receipt of money -—- Duty to 
collect.|}——-A contract provided for a 
percentage of the moneys received by 
Gna pany to be paid to the other :— 
Held: rap | could not bo evaded by 
failure to collect the moneys; but 
where there was good reason to suppose 
that Litigation for the purpose of 
collection would be useless, there waa 
no duty to litigate.—NORTHERN PIPE 
LINE Co. v. CANADIAN Gas Co., [1924] 
4 D. L. Rh. 1111.—CAN. 


PART VII. SECT. 11, SUB-SECT. 1.— 
B. (a). 


a i. —— Agreement to sell deater’s 

' business subject to grantiny of licence by 
licensing officer.}--RaAJAH t. SULIMAN 
(1927), 48 N. L. R. 309.—8. AF. 


PART VII. SECT. 11, SUB-SECT. 1.- 


co i, ——.)— Haurrax & Carn 
BRETON Coat & Ry. Oo. v. GREGORY, 


b 
the udgment of Casas. Dig. 2nd ed. 737.—CAN, 


Vol. XT.—Contract. Cases 3447-3878. 


Western Cachar Tea Co., {1923} 


» 48, 
3487. Add. Refd 8508. A 
. dd. Annotation :——Distd. Chilli . 
— Esche, [1923] 1 Ch. 576. ia 
. Add. Annotation :—Retd. uei v. Dumas, 
[1924} A. C. 431. Peete 
3513. Add. Annotations : ° 
3490. Add. Annotation :—Refd. British & Bening- Osterso Rederiet v. Gasoee idea Gass), 
tons v. North Western Cachar Tea Co., [1923] 28 Com. Cas. 222. Refd. British & Bening- 
A. ©. 48. tons v. North Western Cachar Tea Co., 1923] 
3494. Add. Annotations :—Refd. United States A, ©. 48. 
Shipping Board v. Durrell, [1923] 2 K. B 3514. Add. Annotation :—Refd. Admiralty Comrs. 
189 ; Anglo-Newfoundland. Development Co. v. Chekiang (Owners), [1926] A. C. 637. 
v. Pacific Steam Navigation Co., [1924] A. C. 3519. Add. Annotations :— Refd. Lawrence’ v. 
406; Cohen »v. Sellar, [1926] 1 K. B. 536. Hayes, [1927] 2 K. B. 111; Earle v. Hems- 


8495. Add. Annotation :—Retd. United States worth R. D.C. (1928), 44 T.L. 1 805. 


‘ 3520. Add. Citation :—Revsad. nom. NIcnoLs 
Shipping Board v. Durrell, [1923] 2 K. B. 739. Fag psa cht ie aa) 0 Hist Brasco 


3500. Add. Annotation :—Refd. British & Bening- Co. (1894), 71 L. T. 836, C. A. 


Part Vill—Defences to Actions for Breach of Contract. 


3561. Add. Annotations :—Consd. Rose & Frank 3641. Add. Annotations :—-Consd. Jones v. Waring 


Co. v. one [1925] A. C. 445. Refd. & Gillow, [1925] 2 K. B. 612. Refd. Barclay 
British & Beningtons v. North Western v. Malcolm (1925), 183 L. T. 512. 
Cachar Tea Co., [1023] A. C. 48. Mentd. 3646. Add. Annotations:—As to (1) Refd. Re 
Royal Exchange Assce. tv. Hope, [1928] Ch. British American Continental Bank, Lisser 
179. = apis Gaim. [1022] 1 — 276 ; 
3569. Add. Annotation :—Refd. Allen v. Royal esterman’s Trusts, Mott v. Browning 
Bank of Canada (1925), 41 T. L. R. 625. Se ie (1924) 
3614. Add. Annotation :—Refd. Jenkins v. Jenkins, 3654. 4dd. ee -—Consd. Sowerby v. Lind- 
[1928] 2 K. B. 501. say (1928), 44 T. L. R. 501. 
3622. Add. Annotation :—Consd. Allen v. Royal 3673. Add. panna :—Refd. H. H., [1928] 
Bank of Canada (1925), 41 T. L. R. 625. BP. 206 
PART VII. SECT. 11, SUB-SECT. 1.— (LIQUIDATORS) v. Spain (1927), 48 354:7 ii. --}—Prior to foreclosure 
D. (q). N. L. R. 348.—S. AF. proceedings on a mtge. given by deft., 


: pitt. ’s solr. wrote doft.’s solr. that the 
sa. Timber licence—Condition against PART VII. SECT. 11, SUB-SECT. 3.— registered owner was willing to give 
employment of Chinese or Japanese. | » (b). @ quit-claim deed to pltf. to clear u up 
—-A condition in a special timber p i. Sue consideration for the title & avoid litigation if def 
licence under Land Act (B. C.), 1908, 4 quit-claim deed was the maintenance Would give a quit-claim deed to pitt. 
that no Chinese or Japanese should of the grantor & pitf. during their This was agreed to, but subsequently 
be employed in connection there- jivos After the death of the grantor, cft.’s solr. received a letter from 
with is one of tho essential terms dott.’ married, & pltt. left & lived else- lag ageeaRh rk hapa ihe een 
oT ae licence,—A.-G. FOR BRITISH where:—Held: as it was clearly om all nerouley to accept a quit- 








UMBIA v. BROOKS, BIDLAKE & Co. A deed :-— there was an 
i982) 8 W.W.R.9; 638.0.R.466.— pouse & bo aie there tis hint, Sonond bet no /eauietaction — Guana y. 
CAN. & as she had no valid excuse forleaving BROWN, (1924) 4 D. L. R. 590; 38 

ad. Contract for sale of currency—- him, deft. was not obliged to rovide W. W. R. 409.—CAN. 
Payment condition precedent to hg nase for ‘her Sapper AT 
—WALSH ¥. BROWN (1868), 18 C v. LEBLANO, ne baad 2 = . R 1078 3 PART VIII. SECT. 2, SUB-SECT. 3.—D. 
60. Se “ 56N.S. R. 2 rey pean he of heats i on “ae mort 
sf. Selling agency agreement.) — : T, ss -8.— of agreement between mortgagor & mort- 
AUCHTERLONIE v. ARMS (1875), 25 sea ee gee Te. er om ree agee. |—WE ey Ye a os aa 
O. P, 403.—CAN. 3509 i. What amounts to a a kK a NGAND et 
; sk. agree to ae ao Pas Dt a Bowns v. Danae (1923) V. L. R. 
co ion brought together. \—. 2 2 ° — ° - 
although at first conditional, the con- te a PART VIII. SECT. 8, sUB SECT. 4, 
tract, by reason of a congregation PART VII, SECT. 11, SUB-SECT. 3.— 3655 viil. -———~.} —If there is no 
ne ne tse NOT 13 Che 196; —_ Cc. epee rene for payment - : cer 
-G. v. CHRISTIE r — elsewhere, the presumption of law is 
CAN, ‘ Poet py Pie dt Peotone of dane party tO that the borrower ought to seek out 


ty — the lender f t.—G Das 
Defts. contrasted to suppl “Re with SON Gen TOE oe OKUL 
PART VII. SECT. 11, SUB-SECT. 1.— 4 quantity of lumber tp be jondea Gr v NaTHU (1925), 1 L, Ro48 All. 310.— 
laniber to oh exits aiding ready for 8656 i Unt dit 
umber e ay re or —— ess creditor 
doen peerage Where & shipment, but pitt. failed provide abroad.}—The duty which English law 
crtaio & payment depends on somo CaS, a8 it waa his duty to do, upon imposes upon a debtor to find his 
aim ; tion or itis sufficient Wich the lumber could be loaded :— creditor & pay him is imposed upon 
Pith to allewe that the condition ela: an action by pitt. to recover a him only if the creditor is within the 
ee ed aces ith or the event has deposit paid on the contract must be realm, Jf in India a debtor is subject 
ae een com b a thon li dett Giamissed. — GLENNIE v. RvSHTON to the same duty, it i is similarly limit d. 
appened. The onus thon lies on de (1922), 55 N.S. R. 530.—CAN. —BANSILAL ABIRCHAND v. GHULAN 
aan aa ape ee ne Econo MawBus KHAN (1926), 63 L. R. Ind, 
ocument sued on @ a condition . - = , 
ccument sued on to be a condition part VII. SECT.2,8UB-SECT.2.—A. App. 68.—IND. 
as not been complied with.—-UNIoNn 3542 1, General rule.J—WHITEFORD v. pi ——.]—Piatr v, MoFauL 
SuHanz AGHNOY & INVESTMENT, LTD. (1868), 28 U. C. R.349.—CAN. (1 64), 4 “40. P, 293.—— CAN. 
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3751. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3752. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927]2 K. B. 92. 

3763. Add. Annotation :—-Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

8781. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


3784. Add. Annotation :-—-Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 





3784a. J\—Hai v. Papiuy (1923), 156 L. T. 
Jo. 83. 
3784b. -]—Pitf. granted a bill of sale over 





certain. furniture to a moneylender, &, as 
she was unable to pay him the first instalment 
when it became due. defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Ditf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. Inan action by pltf. to restrain defts. 
from disposing of the furniture comprised 
in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill 
of sale, the action failed. —— D’USEZ v. 


PART VIII. SECT. 3, SUB-SECT. 5.—F. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


TRAFFIcs & Discovpries, Lrp. (1924), 40 
TT, le R. 441. : 

3784c. -}—If a bill of exchange cr note be 
taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor. 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended.— ALLEN v. ROYAL 
BANK OF CANADA (1925), 95 L. J. P. C. 173 
134 L. T. 194; 41 T. L. R. 625, P.O. 

3806. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3818. Add. Annotation :—Refd. Jones v. Waring 

& Gillow, [1926] A. C. 670. 

8817. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3818. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3833. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3874. Add. Annotation :—Refd. Abram S.S. Co. 

v. Westville Shipping Co., [1923] A. C. 773. 

3880. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3905. Add. Annotations :—Apld. Albemarle Supply 
Co. v. Hind (1927), 438 T. L. R. 652. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307. 

3909. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

8930. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 kK. B. 307. 


3961. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 





an incumbrancer, whose rights accrucd 


sp. Manager of debtor agent of 
creditor—HFraudulent entry of payment. | 
—-McMorRRIs v. EMPRESS THEATRE 
Co., LTp., [1923] 2 D. L. R. 5553 16 
Sask. L. R. 504; (1923) 1 W. W. R. 
1144.—CAN. 


PART VIII. SECT. 3, SUB-SECT 5. 
G. (b) i. 


3766 iv. ——.]}—BABINEAT v. BOUR- 
QUE, [1925] 1D. L. R. 852.—CAN. 


PART VIIi. SECT. 3, SUB-SECT. 5.— 
G. (b) ii. 


3799 1, Acceptance in satisfaction 
question of fact.}—~The keeping & using 
of a cheque handed to a ercditor on 
debtor’s condition that it is to be 
taken in satisfaction of a claim for a 
larger amount, & with words on the 
cheque sv intimating, is not conclusive 
in law of an accord & satisfaction ; 
whether it was accepted in satisfaction 
of the claim is a question of fact.— 
PRTERSON v, FLACK, [1923] 3 D. L. R 
132; 16 Sask. L. R. 493; [1923] 
1 W. W. kt. 1289.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 7.—A. 

3871 i. By debtor—How far creditor 
bound by debtor's appropriation.J—A. 
creditor cannot appropriate in opposi- 
tion to his debtor’s expressed intention. 
-—DASHARATHI GHOSE v, KHONDKAR 
ABDUL HANNAN (1927), I. L. R. 55 
Calc. 624.— IND. 


3876 i. ——.J—A debt owing from 
a creditor to his debtor cannot be 
considered as a payment by debtor 
until he consents to the creditor re- 
taining it & applying it on his indebted- 
Ness.—MATITHEWSON 
{1925] 2 D. 


v. THOMPSON, 
L. KR. 1211; [1925] 2 


W. W. 'R. 161; 19 Sask. L. R. 420.— 
CAN. 


3876 ii. .J—A person who pays 
monucy has a right to apply that pay- 
inent to any of the debts which he 
owes.—ALBERT ©. STOREY, [1925] 4 
D. lL. R. 374.—CAN. 


3884 ili. -.J—Where a debtor, 
who owes more than one debt to the 
samo creditor, makes ® payment with- 
out appropriating it towards the dis- 
charge of any particular debt, the right 
of the creditor to appropriate the 
amount paid towards any of the debts 
due to him continues up to the time 
when he applies the paymont towards 
the discharge of a particular debt.— 
MANISTY v. JAMESON (1925), I. L. R. 
5 Pat. 326.—IND. 

3884 iv. .}—Where a 
debtor owes several debts to one person 
& mnakes a payment to him, but has 
not taken advantage of the privilege 
conferred upon him by Indian Contract 
Act, s. 59, the creditor is at liberty to 
apply the payment in liquidation of 
any lawful debt actually due & pay- 
able to him from debtor.—RELU MAL 
»”., AHMAD (1925), I. L. R. 7 Lah. 17.—~ 


IND. 

8884 v. ——— ———.]—-FRASER v. 
LoctE (1863), 10 Gr. 207.—-CAN. 

8884 vi. ——.]— DASITARATHI 
GHORE v. KHONDKAR ABDUL HANNAN 
(1927), I. L. Rt. 55 Cale. 624.—IND. 


PART VIIL SECT. 3, SUB-SECT. 7.—C. 


3913 i. Mortgage debt—Or 
simple contract debt.}—-A mtgee., in 
receipt of the rents & profits of the 
mortgaged preniises, sold goods to the 
mtgor., & the latter assented to the 
receipts being Bpplise first in payment 
of the account for goods sold :—-Held: 
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after the scttlement, was not entitled 
to take tho position that the rents & 
proiits ueccessarily & irrevocably re- 
duced the mtge. as they were received. 
—MirceneELL v. SAYLOR (1901), 21 
C. L. T. 224; 10. L. R. 458.—CAN. 

3913 ii, -— -- -—— -}~—Te 
BROWN (A BANKRUPT) (1851), 2 Gr. 
111,—CAN. 





ni. Running account.)-——PETRIF 
(L.), Lp. v. FRizzim, [1925] 4 D. L. RB. 
8453 on appeal, [1926] 2 D.L. R. 4193 


8934 i, -—--— Earlier dcbt.J—Under 
an agrcement whereby defts. undertook 
to pay through a co-operative aassocn. 
for goods supplied up to a certain 
ainount by pltf. to the assocn. :-— 
Held: money paid to pltf. by the 
assocn. after the cxecution of the agree- 
ment could not be appropriated to a 
debt owing to pltf. under a former 
agreement of the same kind.—Copn- 
VILLE Co., LTD. v. GODDARD, [1926] 
Ae W. It. 602 ; 22 Alta. L. R. 41.— 


3934 ii. —— Arreas of salary— 
Unless appropriation by debtor to current 
salary.J—He LOGAN (H. J.) Co. eae 
Sele D. L. R. 946; 70. B. BR. 326. 








qi. —— +—.]}~—McGRaacor ov. 
GAULIN (1848), 4 U. C. R. 378.——-CAN. 

ti, —— -———.}-—-Ross v. PERRAULT 
(1867), 13 Gr. 206.—CAN. 


PART VIII. a 3, SUB-SECT. _— 

8961 i. Statement of rule.}—Scorr & 
PkpDEN vo. Hxiuorr, [1926] 2 D. L. R. 
B04 x (1996] 2 W. W. R. 164; 37 


3964 fi. ———.}--The rule in Clayton's 


8977. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


3990. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


ee Annotation :—Refd. Re Wait, [1927] 1 

4009. Add. Annotation :—Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76. 

4010. Add. Annotations :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. Mentd. Liggett 
ve ea v. Barclays Bank (1927), 137L. T. 


4017. Add. Annotation :—Refd. Smith v. Wood 
(1928), 189 L. T. 250. 

4050. Add. Annotations :—Mentd. S.S. Australia 
uv. 8.8. Nautilus, [1927] A. ©. 145; SS. 
Hontestroom v. 8.S. Sagaporack, S.S. Honte- 
stroom v. S.S. Durham Castle, [1927] A. C. 37. 

4059a. -}—FEENEY v. FirnEcK MAIN CoL- 
LIERIES, LTp., [1926] 2 K. B. 218; 95 
L. J. K. B. 689; 134 L. 1. 745; 19 B. W. 
©. C. 33, C. A. 

4073. Add. Annolution :—Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 
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4077. Add. Annotaticn: — Refd. Saunders v. 
Young’s Brewery (1925), 42 T. L. R. 136. 


4117. Add. Annotations :—Mentd. Jones (Hollo- 
way) v. Woodhouse, [1923] 2 K. B. 117; 
Prager v. Blatspiel, Stamp & Heacock, [1924] 
1 K. B. 666; Tarn v. Scanlan, Neilsen, 
Andersen v. Collins, Muller (London) v. 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 58. 

4180. Add. Annotation :—Refd. Richmond vw. 
Savill, [1926] 2 K. B. 530. 

4132. Add. Annotation :—Mentd. Re Harrington 
Motor Co., Fz p. Chaplin, [1928] Ch. 105. - 

4133. Add. Annotation :—As to (2) Consd. Smith 
v. Wood (1928), 139 L. T. 250. 

4193. Add. Annotation :—Refd. Al] *‘. 
Harding, [1928] 2 K. B. 371g 

4203. Add. Annotation :-—Folld. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

4285. Add. Annotation :—Refd. 
Hayes, [1927] 2 K. B. 111. 

4286. Add. Annotations :—Mentd. New York Life 
Insce. v. Public Trustee (1924), 93 L. J. Ch. 
449; Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669. 


Ocean v. 


Lawrence v. 


Part 1X.—Constructive Contracts. 


4325. Add. Annotation :—Mentd. Adams v. Morgan 
[1923] 2 K. B. 234. 


4335. Add. Annotation :—Mentd. Adams v. Morgan 
[1923] 2 K. B. 234. 

4340a. Double payment by bank to client’s order.] 
——Pltis., a London bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed b 
the Polish co. to defts. The Warsaw ba 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & didso. Afterwards 
the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of anothor £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 


fact :—IIeld : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts.— 
BarcLtay & Co., Lrp. v. MALcotm & Co. 
(1925), 1838 L. T. 512; 41 T. L. R. 518; 
69 Sol. Jo. 675. 


4358a. Payment of rates on tithe rentcharge by 
occupier—Demand after Tithe Act, 1891 (c. 8).] 
—At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof frorn the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 


Case is at. best. merely a presumption.— 
CANADIAN BANK OF COMMERCE 0. 
SmitHw (1911), 17 W. L. R. 135; 3 
Alta. L. R. 299.—CAN 


3962 v. : .] — CANADIAN 
BANK OF Commmrcr v. Smita (1911), 
ee L. R. 135; 83 Alta. L. R. 299.— 


3962 vi. ——,J— LAKE v. 
Crosnig (1911), 9 Nfid. L. R. 490.— 
NFLD. 











PART VIII. weir 3, SUB-SECT. 9.— 
. (a). 

4028 iv. ———.}—ONTARIO EQUIT- 
ABLE Law & ACCIDENT INSURANCE 
Co. v. Baker, [1926] 2 D. L. R. 289; 
{1926) 8. C. Rh. 297.—CAN. 

PART VIII. SECT. 4, SUB-SECT. 5.—A. 


4134 ii, ——~.}—Moopmm v. Mac- 
KENDE, (1096) 1' Do belt 801.-— CAN. 


PART VIII, SECT. 4, SUB-SECT. 7.— 


A. (a). 

4200 iii. ~-—Where several 
debtors are bound jointly, a release 
given to ono discharges tho others, 
unless the creditor, when granting the 
release, reserves his right agaiust 
them: this rule applies as much to 
a& judgment debt as to any other 
obligation.—CasTLE v. BILSKY (1921), 
50 e L. R. 536.—OAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 
sq. On. security for debt.}--The re- 





‘lease of a debt operates as a rolcase of 


any security held in respect of it.— 

‘AG. v. Smiruo & FRANcEH, [1925] 

N. Z. Ll. R. 217.—-N.Z. 

PART IX. SECT. 1, SUB-SECT. 1.—A. 
4825 i. General rule.J|-—WILIS0N Vv. 

MASON, LAMB v. WILSON (1876), 33 

U~. Cc; R. 14.—CAN. 
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PART IX. SECT. 1, SUB-SECT. 1.—C. 

st. Payment to enable fulfilment of 
contract.j}—Where a timber contract 
contained the terms that Govt. & 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
right to retain Govt. dues from _ the 
contractor until clearance had becn 
furnished :——Held: money paid by 
doft. co. to furnish the clearance was 

aid on behalf of the contractor to fulfil 
his contract & was chargeable against 
him.—EKEANE v. CANADIAN PACIFIO 
Ry. Co. (1924), 34 B. C. R. 127.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1.-— 
D. (a). 


4341 iii. 
recover over the debt of another 
yaehont request or uch dears without 
any le oO ation on his part.— 

tert. v. WHITTEM (1867), 5 Nfid. 
L. R. 200.—NFLD. 


J—A volunteer cannot 
aid 





Cases 4858a—4569a. ENGLISH AND Empire Dicest SUPPLEMENT. 


the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them:—Held: having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid from their rent; conse- 
quently the landowner was not: entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him.—#e Trrne Act, 189], RoBERTS v. 
Porrs, JoNES v. CooKE, [1894] 1 Q. B. 213; 
58 J. P. 888; 42 W. R. 294; 9 R. 280; 
sub nom. JONES v. Porrs, JONES v. COOKE, 
63 L. J. Q. B. 381; 69 L. T. 849; 10 T. L. R. 
111, C. A. 

Annotation :—Distd, Lewis v. Hughes, [1916] 1 K. B. 831. 

4359. For ** Payment to clear off maritime 
lien—No request from mortgagees ’’ read 
‘Payment to clear off maritime lien—No 
request from mortgagees.’’ 

Add. Annotations :—Refd. The St. George, 
[1926] P. 217; The Goulandris, [1927] P. 182; 
The Stream Fisher, [1927] P. 78. 

4360. For ‘‘ Premiums on husband’s life 
policy paid by wife—First life interest under 
settlement of policies taken by wife ’’ read 
‘‘Premiums on husband’s life-policies paid 
by wife—First life interest under settlement of 
policies taken by wife.”’ 

4372. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. O. 566. 

4377a. Double payment by bank.}—Barciay & 
tary Lrp. v. Marcomm & Co., No. 4340a, 
ante. 

4379. Add. Annotation :-—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 533. 

4382. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

4385. Add. Annotation :—Refd. Liggett (Liver 
pool) v. Barclays Bank (1927), 137 L. T. 443 

4890. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 1. J. K. B. 458. 

4410. Add. Annotation :-—As to (2) Refd. Akt 

Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4418. Add. Annotation :--Dbtd. Lowther v. Clif- 
ford (1926), 95 L. J. K. B. 576. 

4429. Add. Annotation :—As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4435. Add. Annotations :—Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Comrs. v. 
Ohekiang (Owners), [1926] A. C. 637. 

4437. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

4438. After this case add “‘ See, further, COMPANIES, 
Vol. IX., pp. 328-331.”’ 

4478. Add. Annotation :—Refd. Re Mason (1928), 
97 UJ. Ch. 321. 


PART IX. SECT. 3, SUB-SECT. 1. 
m i. ——~—.}-BARNHARY v. ROBERT- 
HON (1842), 6 0. S. 542.—CAN. 








received to their 
the = ott. hel 
PART 1X. SECT. 8, SUB-SECT. 3.—D. them to C 

ax. General rule.}—Doft. having sold 
wu cargo & romitted the proceeds to 


G. & S., an action was brought by pltfs. 
on the common counte as for money 
use :—Held: after 
d the proceeds for 
of pltfs., 

8. did 


} vaiot for deft hould 
wrong, & the verdict for delt. shoud 
be ak aside.—Monrvron Vv, rs ean 232 —CAN, 


4487, Add. Annotations :-—Refd. Holt v. Markham, 
[1923] 1 K. B. 604; Oantiare San Rocco S. A. 


v. Clyde Shipbuil .& Engin Co., 
[1924] A. ©. 226; Bowling v. Cox, {1926} 
A. 0. 751; Anchor Donaldson v.: Crosslan 
(1928), 45 T. L..R.97. Mentd. Boston Corpn. 


v. Fenwick (1923), 129 L. T. 766. 


4523. Add. Annotation :-—-Distd. Jones v. Waring 
& Gillow, [1926] A. O. 670. 


4584. Add. Annotations :—Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. CO. 670; British & North 
a sa Bank v. Zalzstein, [1927] 2 K. B. 


4534a. -+—By certain military regula- 
tions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
@ gratuity at a lower rate than if they were 
not on that list. Deft. was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft. was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, & not appreciating the materiality of 
an officer being on that list, paid deft. his 
gratuity at the higher rate to which he would 
have been entitled if he bad not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft. spent the money. 
In an action to recover back the excess pay- 
ment as money paid undor a mistake of fact : 
—Held: pltis. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment; & that 
as deft. had been led by pifts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, plitfis. were estopped from 
alleging that it was paid under a mistake.— 
HloLt v. MARKHAM, [1923] 1 K. B. 504; 92 
L. J. K. B. 406; 128 L. T. 719; 67 Sol. Jo. 
314, C. A. 
Annotations :—Consd. Jones v. Waring & Gillow, [1926] 
. C. 670. Refd. British & North European Bank v. 
Zalzstein, [1927] 2 K. B. 92; Reckitt v. Barnett, Pem- 
broke & Slater (1927), 44 T. L. R. $3; Homo & Colonial 
Insece. v London Guarantee & Accident Co. (1928), 45 
T. L., R.134. Mentd. Ord. v. Ord, (1928] 2 K. B. 432. 
4542. Add. Annotations :—Cenerally, Refd. Holt 
v. Markham, [1923] 1 K. B. 6504; British 
American Continental Bank v. British Bank 
“ for Foreign Trade, [1926] 1 K. B. 828; Jones 
v. Waring & Gillow, [1926] A. O. 670. 


4568. Add. Annotation :——-Consd. Jones v. Warin 
& Gillow, [1925] 2 K. B. 612. 


4569a. Damages recovered by holder of bill of 
exchange against sheriff—Bill held in trust 
for plaintiff.,Where the holder of a bill of 
exchange, who held it in trust for ps sued 
the drawer, &, pending that suit, became 
bkpt., & his assignees afterwards brought an 


(1874), 10 N. Ss. R. (1 R. & C.) 71.- 
AN. 








sy. Money paid to revenue officer 
Hopresen ag value of seizure & fine— 
ion 


& in remitting 
; nformer for share.j}-—— 
WRIGHT v. CURLESS (1888), 21 N.S. BR. 
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action against the drawer in’ bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill:—Held: pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses.— 
RANDOLL v. BELL (18138), 1 M. & S. 714; 
105 E. R. 266. 

Annotation :—Distd. Noale v. Reid (1823), 1 B. & C. 657. 

4578. Add. Annotation: —Refd. Tournier v. 
National Provincial & Union Bank of Eng- 
land, [1924] 1 K. B. 461. 


4588. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool & Martins, Same v. Bar- 
clays Bank, {1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 187 
L. T. 443; Lloyds Bank v. Chartered Bank of 
ae Australia & China (1928), 97 L. J. K. B. 

0. 


4587. Add. Annotation :—Refd. Brocklebank v. 
R., [1925] 1 K. B. 82. 


4590a. To bank named by principal— 
Money returned by bank to agent.]— Pitfs. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to defts. 
as the purchasers’ agents in Brussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed: defts. to pay the francs when 
received to the C. Bank. On Dec. 30 bkpcy. 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the same day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pitfs. had already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pitis. then requested the C. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 
urpose of cancelling defts.’ payment to them. 
n these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltfs., 
who brought an actiou to recover the francs 
as being money had & received by defts. to 
their use :—Held: (1) as at the time pltfs. 
pee the francs to defts. the purchasers 
ad already repudiated their contract, al- 
peugn pltfs. did not know that fact & conse- 
quently had not accepted the repudiation, 
pltfis. were under no legal obligation to pay, 
&, having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 


PART IX. SECT. 3, SUB-SECT. 3.—H. 


4596 i, General rule.J—Re CAIRNS & 
MOoNAIRN, eo 2D. L. R. 444; 60 
QO. L. R. 19 .—CAN. 


sd. Mone 
of goods, |j— 


PART IX. SECT. 3, SUB-SECT, 4.— ‘ 
B. (a). 


sa. Money paid ender decree-— 
Decree wnreversed.|—Money recovered 
under a deoree cannot be recovered 
back in a fresh suit while the decree 
: but if the decree 
been reversed or superseded the 
money paid is recoverable.—-NAGANNA 
v. VENKATAPPAYYA (1923), I. L. R. 
46 Mad. 895.——IND. 


deft. was d 


paid to obtain posses: 
IISON v. MASON, 
WILSON (1876),:38 U. C. R. 14.--CAN 


PART IX. SECT. 3, SUB-SECT. 4.— 
B, (b). 
m i, ——.]—RI 
an 28N.8. R. 
AN, 
PART IX. SECT. 3, SUB-SECT. 4.— 
B. (c). 


4616 ii. ———.}—-Pltt.’s action against 
wae Slated wit Ce Eee 

appea P r se ce of no 

a oneal deft, threatened to distrain for OC. 
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covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
plitfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the moncy by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books; (3) 
defts. were bound to repay it to pltfis.— 
BRITISH AMERICAN CONTINENTAL BANK v. 
British BANK FOR FOREIGN TRADE, [1926] 
1K. B. 328; 95 L. J. K. B. 3263 1384 L. T. 
472; 42 T. L. R. 202, C. A. 

4591. Add. Annotation :—Refd. It 
(1928] Ch. 199. . 

4597. Add. Annotations :—Refd. “Wbram S.S. Co. 
v. Westville seed ars | Co., [1923] A. C. 778 3 , 
Rowland v. Divall, [1923] 2 K. B. 500. 

4598. Add. Annotation :—Refd. Abram 8.8. Co. v. 
Westville Shipping Co., [1923] A. C. 773. 
4623. Add. Annotation :—Distd. Hardie & Lane 

v. Chilton, [1928] 2 K. LB. 306. 

4685. Add. Annotation :—Consd. Brocklebank v. 
R., (1924) 1 K. B. 647. 

4640. Add. Annotations :—-Consd. Brocklebank v. 
R., (1925) 1 K. B. 52. MRefd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 
879. 

4644. Add. Annotations :—Apld. Marshal Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v. R., [1925] 1 K. B. 52. 
Refd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 

4649. After this case add ‘‘Payment as con- 
dition of licence to sell ship to foreigner. |— 
See CONSTITUTIONAL LAW, pp. 280, 281, ante, 
Nos. 526a-526d, ante.” 

4650. Add. Annvtation :—Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 

4651. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
4676a. .|—PItf. cannot abandon his claim 
in tort & still pursue his claim for money had 
& received which depends upon the alleged 
tort.—HaARDIE & LANE, Lrp. v. CHILTERN, 
[1928] 1 K. B. 668; 96 L. J. K. B. 1040; 
1388 L. T. 14; 43 T. L. R. 709; 71 Sol. Jo. 

664, C. A. 

4678. Add. Annotation :—Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

4888. Add. Amnotation:.—Mentd. Re Letters 
Patent No. 139, 207, Re Carbonit Akt., 
[1924] 2 Ch. 53. 

4700. Add. Annotation :—-Refd. Woollatt v. Stanley 
(1928), 138 L. T. 620. 


A Debtor, 





the costs, & pltf.’s solr. paid the 
amount to deft.’y solr, The appeal 
was allowed & deft. ordered to pay the 
costs of the action & of the appeal. 
Neither ceft. nor his solr. would refund 
the amount paid for the costs -—Held : 


LAMB Uv. 


the money could bo recovered frou 
CHARDS v. TAYYOR deft. as inoney received to plitf.’s use. — 
(16 R. & G.) 311.—-  BuRKE v. Beatty & WHITE, [1928] 


I. RH. 91 IR. 3 
PART IX. SECT. 3, SUB-SECT. 4.—- 
B. (h). 


ae i. hs of etl a i 
Yendant.J-——-RBANK OF oO? i 
WHISDEPP, [1917] 2 W. W. R. 6153 24 
Bee R. 73, a ’ ss D. L. R. 26.—~CAN. 


4ll 


Cases 4711—4936a. 
4711. Add. Annotation :—Mentd. Ord. v. Ord, 


PART IX, SECT. 3, SUB-SECT. 4.-- 
C. (f). 1D. L. R. 279; 1 W. W. RB. 24 
. L. BR. 48.--CAN. 


[1923] 2 K. B. 482. 


4716. Add. Annotation :—Refd. London & Mont- 


rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Oas. 67. 


4742. Add. Annotation :—Consd. Jones v. Waring 


& Gillow, [1925] 2 K. B. 612. 


4751. Add. Annotations :—Consd. Jones v. Warin 


A § 
& Gillow, [1925]2 K. B. 612; Re Mason (1928), 
07 L. J. Ch. 321. 


ENGLISH AND Emprre Digest SupeLEMENT. 





4770a. -|—-PRESTON v. SrruTron (1792), 1 
Anst. 50; 145 B. R. 797. " 
Anatatyon :—Consd. Rawson v. Samuel (1841), Cr. & Ph. 


4824. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

4868. Add. Annotations :—As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. ©. 764. Generally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927), 44 T. L. R. 86. 


Part X.——Personal Contracts. 


4907. Add. Annotation :—Refd. Public Trustee v. 


Elder, [1926] Ch. 776. 


4908a. ---—-.|—The element of personal confidence 


which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. - 

Defts. entered into a contract with H. to 
supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
defts.’ depots round the streets of a certain 
district & there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
Uf. assigned the contract. to pltf., who up 
to the time of the assignment had no 
experience of the coal trade :—Held: there 
was that degree of difference between H.’s 
& pltf.’s knowledge of the business, which, 


sf. Proceeds of sale of crop—-Agree- 


after.— LAWSON %. 


having regard to the nature of the business, 
constituted an clement. of personal confidence 
in the matter personal to H. which made the 
contract unassignable.—CooPER v. MICKLE- 
FIELD CoAL & Lime Co., Lrp., COOPER v. 
RAYNER (1912), 107 L. T. 4573; 56 Sol. Jo. 
706. 

4913. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 

4915. Add. Annotalion :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543, 

4916. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 


4922a. Agreement as to right to perform play.]--- 
By an agreement pltf. grant to HE. ‘‘ the sole 
& exclusive right of representing or perform- 
ing’ in certain areas a play, of the music of 
which pltf. was the composer :—lHeld: the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assignment to E. of rights which either 
he or his exors. could assign.—MESSAGER v. 
BRITISH BROADCASTING Co., Lrp. (1928), 
45 T. L. R. 50, WW. 1. 

4931a. .|—CoorER v. MICKLEFIELD CoAL & 
Lime Co., Lrp., COOPER v. RAYNER, No. 
4908a, ante. 

4936a. S. P. JACKSON v. BRIDGE (1702), 12 Mod. 


Rep. 650; 88 E. BR. 1580. 
Annotations :-—Refd. ''asker v. Shepherd (1861), 6 H. & N. 
5753 Farrow v. Wilson (1869), L. R. 4 C. P. 744; Hinkins 
vw. Alder (1906), 50 Sol. Jo. 258. 








assignable.—SwtNson (JOuUN) Co., LTD. 
v. CRYSTAL Paxacr, LTD., (1922) 


FARLry, [1924] 
—_ ‘ N. Z L. R. 250; Gaz. L. R. 69.—N. 


mont for delivery of part of crops.|-— 
DuCcAT v. SWEENEY (1839), 2 Ont. Dig. 
4259.—CAN. 


PART IX. SECT. 8, SUB-SECT. 4.—E. 


sk. Purpose illegal— Purpose partly 
fuljilied.|—If A. gives to another as his 
agont a cheque to make a purchase 
forbidden by law, & tho agent makes 
the purchase & indorses the cheque to 
the vendor, A. cannot recover from the 
agent an alleged balance unaccounted 
for of the amount of the cheque as 
money paid to the agent for A.’s use. 
While the money might have bcen 
recovered before the offecting of the 
illegal purpose, it cannot be recovered 


PART IX. SECT. 4, SUB-SECT. 5.— 
B. (a). ‘ 


sm. Casual observation to third party 
—Insuficient..\—CunTis v. FLINDALL 


(1847), 3 U. C. R. 323.—CAN. 


PART X. SECT. 1. 


sb. <Advertisin agrecment.] — An 
agreement whereby defts. granted to 
8., carrying on business as J. 8. 
Co., the exclusive rights of screcn 
advertising, J. 8. Co. to attend to all 
matters connected with the obtainin 
of advertising contracts, which i 
took in its own name:—Held: not 
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Bc. Agreement for easement — Con- 
struction & use of tramway.)}-—Deft. & 
another in 1916 granted to S.a right 
to lay down a tramway through deit.’s 
land for the purposes of removing 
S.’s timber. In 1919 S. assigned his 
rights under the agreement to pltf. 
The assignment was known to deft., 
who raised no objection. Deft. in 
1922 put gates across the tramway, 
removed part of the tramline, & 
destroyed part of a trestle bridge -— 
Held: tho grant or contract was not 
@ personal one, & pitf. had an equit- 
able interest by assignment from 8S. 
in the easement.—MACDONALD 0. 
PEDDLE, {1923] N. Z L. RR. 987.— 


4956. Add. Annolalions :—Refd. 


4968. Add. Annotation :—Consd. Greer v. 


5082. Add. Annotations :—Refd. 


5040. Add. Annotation :—Mentd. 


5041a. 


Vol. X1.—Contraet. Cases 4956—5048. 


Part XII.——Assignment of Contracts. 


Anderson v. 
Equitable Life Assce. Soc. of the United 
States (1926), 184 L. TT. 557; Bennett v. 
Whitehead, [1926] 2 K. B. 380. 


4957. Add. Annotation :—Refd. Public Trustee v. 
Downs 


Elder, [1926] Ch. 776. 
Supply Co., [1927] 2 K. B. 28. 


4985. Add. Citations :—-33 L. T. 760; sub nom. 


Re EUROPEAN ASSURANCE SOCIETY ARBI- 
TRATION AcTs, 1572, 1873 & 1875, Re ANGLO- 
AUSTRALIAN & UNIVERSAL Famity Lire 
ASSURANCE Co., HARMAN’S CASE, PRATT’S 
Caseg, 45 L. J. Ch. 332. 


4998. Add. Annotation :—Mentd. Rackham », 


Tabrum (1923), 129 L. T. 24. 


Part XIII——Interpretation of Contracts. 


5031. Add. Annotations :—Refd. Larrinaga v. Soc. 


Franco Americaine Des Phosphates De 
Medulla (19238), 92 L. J. K. B. 4553; Cohen v. 
Sellar, [1926] 1 K. B. 536; First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 130. 


Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Livock v. Pear- 
son (1928), 33 Com. Cas. 188. 


5033. Add. Annotations :—Refd. Sack v. Jones, 


[1925] Ch. 235; O’Cedar v. Slough Trading 
Co., [1927] 2 K. B. 1238. 


Macmillan v. 
Cooper (1923), 93 L. J. P. C. 118. 


.|(—Defts., manufacturers, sold goods 
to pltfs., retailers, upon condition that pltis. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
three years defts., without giving pltfs. 
notice of their intention to change their 
method of business, began to sell goods 
direct: to the public without the intervention 
of middlemen, at a price very much lower 
than that which pltfs. were obliged to charge 
under their contract with defts., & as a result 
pltfs. were left with goods which they had 
bought from defts. & had in stock, & could not 
dispose of the goods except at a loss. They 
claimed damages on the ground that a term 
must be implied in the contract that defts. 





would not themselves sel] the _ »0ds to tho 
public at a price below that Which pltfs. were 
bound by the contract to charge, or at Icast, 
that before beginning to sell goods to the 
public they would give pltfs. sufficient notice 
to enable them to dispose of their stock of 
goods at a profit :—Held: no such term as 
pitfs. required could be implied in the con- 
tract.—LIVOCK v. PEARSON BROTHERS (1928), 
33 Com. Cas. 188. 


5042. Add. Annotations :—As to (1) Apld. Livock 


v. Pearson (1928), 38 Com. Cas. 188. Refd. 
Cockburn v. Smith (1923), 40 T. L. R. 1138; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 3955 Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 455; Transoceanica 
Soc. Italiana Di Navigazione v. Shipton, 
[1923] 1 K. B. 31; United States Shipping 
Board v. Durrell, [1923] 2 K.B. 739; Tournier 
vt. National Provincial & Union Bank of 
Iingland, {1924] 1 Kk. B. 461. 


§045. Add. Annotations :—-Consd. United States 


Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland ° Develop- 
ment Co. v. Pacific Steam Navigation Co., 
[1924] A. ©. 406; Cohen v. Sellar, [1926] 
1 K. B. 536. 


5048. Add. Annotations :—Consd. Cockburn ov. 


Smith (1923), 40 T. L. R. 113; Kelantan 
Government v. Duff Development Co.. 
[1923] A. C.395; Forbes, Abbott & Lennard 
vo. G. W. Ry. (1927), 138 LL. T. 286. Apld. 


PART XII. SECT. 2, SUB-SECT. 1. 


4957 i. When implied. Pia pee 
GALE (1872), 1 N. B. R. (Pug.) 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (a8). 


4958 iii. -+—A business 
was transferred to a now co. Pitt. 
brought an action for an unpaid balance 
against the old firm. Evidence showed 
that pltf. had disclosed no intention 
to accept the new co. as the debtor :— 
Held: the old firm were liable.— 
oer sz is yA Cousins, [1923] 
———.]}-—_SWwINSON 
gam Co. ’ Lrp. - ORYSTAL PALACE, 
>» ed 231 N. Zz. . R. 2503; Gaz. 











prey ss ——, J— MoCULLY ». 
MARITIME UNITED FARMERS’ CO-OPERA- 
TIVE, CARTRR v. MARITIME UNITED 
Farmers’ Co-oPperaTIve (N. B.), [1926] 
4D. L. R. 727.—CAN., 


A. (b) i. 





4967 i. Clear proof of intention re- 


guired--Onus on party alleging nova- 
RO oe kd oN s JENKINS, [1926] 


L. R. 858.—N 
PART XII. SECT. 2, SUB-SECT. 2.—B. 
4999 iv. ——-.]— MCCANNELL  v. 


TYREMAN, (1925] 1 D. L. RR. 911.— 
CAN. 


sd. What constitutes — Btll of ex- 
ote of new firm taken in payment— 
Bill dishonoured.}—Pltf. co., a creditor 
of a firm, had no notice of the dis- 
solution of oe artnershi between the 
partners, C «, until Fe » when H., 
ltfs.’ ke pep rie was told M3 it. 
ook an acceptance of S. for the amount 
due to pitfs. down to Feb. 1, dating it 
as of Feb. 7, rhea ay the bill & con- 
a pee to supply: oods to 8. down to 
Mar. 4 when usiness was closed. 
On Mar. 10 the draft taken by H. was 
dishonoured, & on Mar. 31, the ee 
dealing was closed by H. 
demand note from §S. for the vnolé 
amount then due to pitt. co. :—Held: 
©. was not released from his liability 
to plitfs. until after notice of dissolution 
given by S. on Feb. 7. There was no 
novation & pltfs. were entitled to re- 
cover from the members of the firm 
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their account down to the date of 
notice.—- HANTSPORT FRvuIT Co., LTp. 
v. COLDWELL, Oe 4D. L. 1.65; 56 
N.S. R. 222.—CAN 


PART XIII. aaa SUB-SECT. 1.— 





6034 ii, e}--In construing a con- 
tract, a term or condition not expressly 
stated may, in certain circumstances, 
be implied by the ct., if it is clear, from 
the nature of the transaction, that the 
contracting parties must have intended 
such a term or condition to be a part 
of the agreement between them. The 
implication is founded upon the pre- 
sumed intention of the parties & upon 
reason.——VIONEER BANK v. CANADIAN 
BANK OF COMMERCE (1915), 9 O. W. N. 
95; 34 0. L. BR. 631.—CAN 


PART XIII. SECT. 2, SUB-SECT. 1.—C. 


50 }—~While the ct. must 
not by implication actually make a 
contract for the parties, yet it may hold 
that on a reasonable considoration of 
the terms of the contract there is 
necessarily implicd an obligation for 
the purpose of giving efficacy to the 
transaction & preventing such a 


wu, -—. 


Cases 5048—5168.. 


Silverman v. Imperial London Hotels (1927), 
137 L. T. 57; Wallems Rederij A./S. v. Muller, 
Batavia, [1927] 2K B. 99; G. W. Ry. v. 
Durnford (1928), 139 L. T. 145 ; Livock v- 
Pearson (1928), 33 Com. Cas. 188. Refd. 
Lerrinaga v. Soc. Franco Americaine 
ae ae hates De Medulla (1928), 92 
L. 455; United States Shipping 
Booed 4 ‘Durrell, [1923] 2K. B. 739; British 
Petroleum Co. v. A.-G. for Ceylon, [1926] A. O. 
147; Browning v. Crumlin Valley Shingle 
(1926) 1 K. B. 522; eer States Shipping 
Board v. Strick, [1926] A. C. 545; Mar 
George Edwardes (Daly’s Peach (1927), 43 
T. L. R. 460. Mentd. The Empress, [1923] 
P. 96; Great Lakes S.S. Co. v. Maple Leaf 
Milling Co. (1924), 41 T. L. R. 21; The Grit, 
[1924] P. 246. 

5052. Add. Annotations :—Refd.Livock v. Pearson 
(1928), 33 Com, Cas. 188. Mentd. Thomas v. 
Todd, [1926] 2 K. B. 611. 


5056. Add. Annotations :—Refd. Willis v. Willis 
(1927), 96 L. J. P. 177; First Russian Insce. 
a. London & Lancashire "Insce., [1928] Ch. 922, 
Hyman v. Hyman, Hughes v. " Hughes (1928), 
139 L. T. 416; The Penclope, [1928] P. 180. 

5059. Add. Annotation :—Apld. Kelantan Govern- 
ment v. Duff Development Co., [1923] 
A. C. 395. 

5060. Add. Annotation :—Consd. A.-G. v. G. 8S. & 
W. Ry. of Ireland, [1925] A. C. 754. 


5066a. Term customary during war.}——The’ ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows: ‘‘ Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to be cancelled without claim.”’ The 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis.—CARAMAN 
Rowley & May v. APERGHIS (1923), 40 
T. L. R. 124. 

5072. Add. Annotation :—Mentd. Captain J. A. 
Oates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. ©. 698. 

5078. Add. Annotation :—Refd. ee Bugge v. 
Bowater (1925), 31 Com. Cas. 1. 

5085. Add. Annotations :—-Refd. Boorne v. Wicker, 
([1927] 1 Ch. 667; Farey v. Cooper, [1927] 2 


failure of consideration as cannot 


contract could be terminated only o 


Enquiso anp Emermr Digest SUPPLEMENT. 


K. B. 384; Livock v. Pearson (1928), 33 Com. 
Cas. 188. 

5086. Add. se ia Hoke :——-Apld. Boorne v. Wicker, 
[1927] 1 Ch. 667. Refd. Farey v. Cooper, 
([1927] 2 K. B. 884; Livock vy. Pearson (1928), 
33 Com. Cas. 188. 

5087. Add. Annotation :--Refd. Martin v. Stout, 
[1925] A. C. 359. 

5088. Add. Annotation :-—As to (2) Refd. Franco- 

. British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 

5102. Add. Annotations :—Consd.. First Russian 
Insce. vw. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga y. Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92L. J. K. B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 95 I. J. K. B. 569; Re Wait, 
{1926] Ch. 962. 


5103. Add. Annotation :—Refd. Larrinaga v. Soc. 
Franco <Americaine Des hey er Des 
Medulla (1928), 92 L. J. K. B. 4 


5104. Add. Annotation :—-Expld. Re aii [1927] 
1 Ch. 606. 


5107. Add. Annotation :—Refd. The 
[1928] P. 180. 

5118. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J 
K. B. 980. 

5117. Add. Annotation :—-Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 


5120. Add. Annolation :—Consd. Marbé v. ane 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5121. Add. Annotation :—-Consd. Marbé v. eas 
Edwardes (Daly’s Theatre) (1927), 96 L. J 
K. B. 980. 

5126. Add. Annotation :—Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 

5132. Add. Annotation :—Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

5452. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


5167. Add. gaat :—Consd. Cohen v. Sellar, 
[1926]1K.B 
After this ie add “Sec, further, GIFTS, 
Vol. XXV., p. 525.” 
5168. Add. Avnatation :—Apld. London & South 
American Investment Trust v. British 
Tobacco Oo. (Australia), [1927] 1 Oh. 107, 


Penelope, 


whereby he was to obtain a portion 


have been within the eonten een reasonable notice, & such a term could of the purchase price :~Held : 
Gi Gon, [19941 2 D. me oe os ae rago¥, [19 24? 7a “ Or Gene ne a pence. eae, e tee a. provision, eres 
REGOR, a Lee was no Obligation on deft. to keep tho 
W. R, 294; 20 Alta. L. R. 289.— 0. L. R. 424,.—CAN. : contract of sale alive in order that pitt. 
Op N. might obtain his commission, & upon 


5048 iii. .J—A term or condition 
may be implied by the ct., if it is clear, 
on a reasonable & business like con- 
sideration of all the terms of the con- 
tract, that the partics must have 





i eee 


PART XIII. SEOT. 2, SUB-SECT. 1.— 
G. (©). 


sk. Agreement to buy goods—Obliga- 
ly. Implied, Bg yes 


the cancellation of the contract of 
sale pltf.’s right was determined.— 
GOWAN ©. BOWERN, [1924] App. D. 
§50.—S. AF, 


& “Moron, Co., Lip 
se pone euch - eta pon one Guid), rx O. do Re 8 576; 48 D. L. R. so ao Peale of deed & obtined nee 
v LAI 5 a 3.—C ods 4 
: ‘ wt let 1850), 7 
687; (1927) 1 W. W. R. 223; 21 1. 8. RP. ote ’ 
Sask. L. = 194.—CAN, ian Bear eee NB. it, (2 All.) $8. CAN. 





5048 
included. }—A contract of agency 
contained no express stipulation as to 
me pag of the agency -—Held : ae 
not necessary, in order to 
puaingss alge to poe contrac GE 
to ca he intention of 
the Spadtieg. to imply i" term that the 


H. PHIn 
B21) 64°. 8S. R. 295; 67D. L. R. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) fil. 


sn. Commission able out o 
purchase jJj— Pie an ent, 
made a spec contract with deft, 
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PART XIII. spared Pa SUB-SECT. 1.— 


w. Agreement to furnish planters for 
Hace with supplics-—Obligation to turn 
in produce to supplier.}—Impited.— 
JOHNSON v. FINLAY (1882), 6 Nfld. 1. R. 
363.--NFLD. 


SuB-sEcT. 3.—IMPLIED WARRANTIES (Vol. XII, 


p. 828). 
Add the following case :— 


5168a. Of fitness—-Turkish baths.]—Defts. were 


the owners of Turkish baths, & customers 
who came late at night were permitted to use 
the beds in the cubicles till ae the next 
morning. Pitf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs :— 
Held: there had been a breach of an implied 


Vol. X7I.—Contract. Case 5168a 


warranty that the beds or couches supplied 
for the use of custcmers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises.—SILVERMAN v. IMPERIAL LONDON 
Horers, Lrp. (1927), 187 L. T. 573 48 
T. L. R. 260. 


For the cross-reference ‘‘ Of fitness—Sale 
of animals.]—See, generally, ANIMALS, Vol. 
I., pp. 260 e¢ seqg.”’ read ~~ Sale of 
animals.|—Sec, generally, ANIMALS, Vol. I., 
pp. 260 et seq.” 


Cases 41—610. ENGLISH AND Empire Dicest SuPPLEMENT. 


COPYHOLDS. 


Notr.—As to thes tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), ss. 128-145, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part |—-The Manor. 


41. Add. Annotation :—-As to (1) Refd. Hodgson 128. Add. Annotation :—As to (1) Refd. Jay v. 
v. McCreagh (1923), 93 L. J. Ch. 839. Jay, [1924] 1 K. B. 826. 
122. Add. Citation :-—092 L. J. Ch. 55. 


Part Il.——Franchises and other Rights appendant to Manors 


218. Add. Annotation :—Generally, Mentd. Harper v. Hedges, [1923] 2 K. B. 314. 


Part IV.—-Manorial Courts. 


325. Add. Annotation :—As to (1) Apld. Re Holli- 332. Add. Annotation :—Mentd. Leyton U. C. v. 
day, [1922] 2 Ch. 698. Wilkinson, [1927] 1 K. B. 853. 


Part V.—The Court. Rolls and other Manorial Documents. 





393. Add. Annotation :—Consd. Beaumont vw. in the ordinary course of his business from 
Jeffery (1924), 40 T. L. R. 796. either the lord or the steward of the manor, 

394a. Purchaser for value.J—Pitf., as lord & as the position of pltf.’s predecessor in title 
of the manor of Great Tey, which he acquired as trustee of the rolls, while they remained 
by purchase in 1923, brought the present in his possession, did not make it illegal for 
action of detinue to recover possession of him to pait with them to a stranger, who 
certain ancient ct. rolls of that manor, which came under the same obligation as the lord 
were of mere historical interest & which to produce them, pltf. was not entitled to 
before his purchase pltf. had seen advertised recover the rolls.-BEAUMONT v. JEFFERY, 
for sale by deft., who, having purchased [1925] Ch. 1; 93 L. J. Ch, 632; 132 1. T. 
them in 1902, from one P., a waste paper 246 ; 40 'l. L. R. 796; 68 Sol. Jo. 867. 
dealer, had commenced advertising them for 4g1, Add. Annotation :—Retd. Love v Bentley 
sale ten years before the commencement of ° (1707), 11 Mod. Rep. 134. ° 


the present action :—Held: in the absence 
of evidence to the contrary, it must be pre- 482. Add. Annotation: — Reid. Beaumont v. 
sumed that P. acquired the rolls lawfully Jeffery (1924), 40 T. L. R. 796. 


Part Vl.—Officers of the Manor. 


491. Add. Citations :—2 Show. 21; Freem. K. B. 478. 


Part VIl.—Manorial Tenures. 


610. Add. Annotations :—Mentd. Nicolle v. Voisin (1922), 91 L. J. P. C. 129; British-American 
Tobacco Co. v. Jones (1925), 184 L. 'T. 405. 
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Vol. XIII.—Copyholds. Cases 785—1772. 


Part IX.—Particular Estates in Land of Copyhold and 


Customary Tenure. 


Add. Annotation :—Mentd. 
Estate, Tibbetts ». Engelbacty : 


Part Xl.—Relationship of Lord and Tenant as affecting 
Services, Dues, etc. 


1164. Add. Annotation :—Refd. Bradford v. Price 1241. Add. Annotation :—Refd. Wnited Dairies 
(1923), 92 L. J . K. B. 871. v. Public Trustee, [1923] 1 K. B. 469. 

1176. Add. Annotation :—Consd. Cheshire County 1273. Add. Annotation :—Mentd. Harper iv. 
Council v. Hopley (1923), 130 L. T. 123. Hedges, [1923] 2 K. B. 314. 

1192 Citations :—For “12 EH. R.1126” read ‘125 1274. Add. Annotation :-—Refd. Purnell v. Roche, 
E, R. 1126. [1927] 2 Ch. 142. 


Part XIil.—-Descent of Copyholds. 


1384. Add. Annotation :—Mentd. Elliott v. Boynton, [1924] 1 Ch. 236. 


Part XIV.-- -Mortgage of Copyholds. 


1461a. —- .]—FRASER v. THOMAS (1852), 3 Seton's Judgments & Orders, 7th ced. 2171. 
Annotation :-—Folld. Ashton v, Corrigan (1871), L. R. 13 Eq. 76. 


Part XV.—Devise of Copyholds. 


devised the same premises to the ‘“ heir-at- 
law ” of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds :—Held: the use of the 
expression ‘“‘ heir-at-law’’ did not exclude 
the operation of the rule in Shelley's Case, 
which accordingly applied, & G. was entitled 


1498. Add. Annotation :--Mentd. Oakley v. Wilson, 
(1927) 2 K. B. 279. 


1506. Add. Annotation: — Refd. Re Brooke, 
Brooke v. Dickson, [1923] 2 Ch. 265. 


1508. Add. Annotation: — Refd. Re Brooke, 


Brooke v. Dickson (1923), 92 L. J. Ch. 504. 

1588a. Remainder to his heir-at-law—Rule in customary fee simple for an estate to him 
in Shelley’s Case applies.—By his will & his heirs according to the custom of the 
testator, among other devises of freeholds rr amar a or aoe 43 eee at 
& copyholds, devised his two copyhold [1925] Ch. 633 ; . J. Ch. 348 5 . T. 





houses, gardens, & premises situate in the 
parish of B., & also a piece of copyhold land 
adjoining, to his nephew G. for life without 
impeachment of waste, & after his death he 


1566. Add. Annotation :—Mentd. Lapish v. Braith- 


waite (1924), 93 L. J. K. B. 1123. 


417 


1384; 69 Sol. Jo. 662. 

See, now, Law of Property Act, 1922 (c. 16), 
ss. 128-145, Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), 8. 131. 


Part XVIII.—Mode of Transmission of Copyholds inter vivos. 


1772. Add. Annotation :—Mentd. Fanshawe v. 


Fanshawe, [1927] P. 238. 


27 


Cases 1970-—2062a. Ewanish anp Emere Dicest SuPPLEMENT. 


Part XIX.-—-Determination and Suspension of Tenant's Estate. 


1970. Add. Annotation :—Mentd. Re Twopeny’s 1978. Add. Annotation :—Reid. Re Price, [1928] 
Settlmt., Monro v. Twopeny, [1924] 1 Ch. 522. Ch. 579. 


Part XX.—Enfranchisement. 


1908. Add. Annotation :—Refd. Re Price, [1928] copyhold land after 1925 can result in turning 
Oh. 579. the estate tail into an absolute interest; & 
where, by reason of the statutory trusts 


2082. After this case add as follows :— 
under Law of Property Act, 1925 (c. 20), 
Sect. 8a.—UNDER LAW OF PROPERTY ACTS. such land becomes personalty, the absolute 
2032a. Estate tail in undivided share— Interest in interest into which the estate tail is turned 
personalty.|—Where before 1926 an undivided is an interest in personalty.—Re Price, 
share in copyhold land was the subject of an [1928] Oh. 579; 97 L. J. Ch. 423; 189 L. T. 
estate tail, the enfranchisement of such 339. 
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4, 


16. 
16a. 


22. 
238, 


in Commonwealth 

1912, s. 13 (1), inoludes the right to 
aie oe v. ILLIAMSON 
J. O.), Lip., [1923] V. L. R. 225; 29 


Vol. XII. Cases 4—42. 


COPYRIGHT AND LITERARY PROPERTY. 
Part 1.——-Nature of Copyright. 


Add. Annotation :—Refd. Performing Right 
rar London Theatre of Varieties, [1924] 
Add. Annotation :—Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 
Dramatic work—No ‘‘ first publication *’ 
within 1911 Act, s. 1 (8)—Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
—Under Dramatic veil fae dak Act, 1833 
(c. 15), a foreign author dwelling outside 


British territory was entitled to secure 
dramatic copyright within the British 


Empire of the first performance of his play 
given in this country. By an ement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltfi. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first per- 
formed in Great Britain on a certain date 
& at a certain place :—Held: a copy of the 
letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
prima facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 


(4) 1911 Act, s. 1 (1) (a2) & s. 1 (3), which 
provide that copyright shall subsist in every 
dramatic work if it has been first: published 
in His Majesty’s dominions, but that the 

erformance in public shall not be deemed to 
e publication, prescribe conditions for the 


future, but do not inflict them on past events 
so as to destroy existing righf «. 

(5) Where the owner of tic copyright 
possessed [by assignment]"the sole right to 


erformance of, a 
Act came into 


perform, or permit the 
certain play before 191 
operation he acquired, by sect. 2 (1) (0), 
coupled with sects. 24 & 85 of the Act, & 
schéd. 1 to the Act, the right to the cinemato- 
graph & film rights of that play also. 

An American corpn. made a film & sent 
a negative & two positives of it to an English 
co., who made further copies of the film 
& handed them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, & they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf.’s 
copy"ight :—Held: (6) the American corpn. 
& the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, & had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect. is extended & not limited 
by sect. 2 (2) & (3). 

(7) Where an infringement of copyright 
is proved under 1911 Act, s, 2 (1), the question 
of knowledge of infringement by the infringer 
does not arise except possibly with reference 
to the exemption from penalties for infringe. 
ment provided by sect. 8 of the Act.— 
FALCON vw. Famous PLAYERS Fimm Co., 
Lrp., [1926] K. B.898; 95 L. J. K.B.148; 134 
L. T. 246; 42 T.L.R. 91; affd., [1926] 2K. B. 
474; 06 L. J. K. B. 88; 185 L. T. 650; 42 
T. L. R. 666; 70 Sol. Jo. 756, O. A. 


Annotations :—As to (6) Refd. English Hop Growors »v. 
Dering, [1928] 2 K, B. 174. 
v British Broadcasting Co., [1927] 2 K. B. 543 


Generally efd. Messager 


Part Il.—Subject-Matter. 


18. Add. Annotation :—Refd. Macmillanv, Cooper 41. Add. Annotation :—-As to (3) Refd. Falcon v. 


(1928), 93 L. J. P. ©. 113. 

Add. Annotation :—As to () Folld. Macmillan 
v. Cooper (19238), 98 L. J. P. C. 118. 

Add. Annotation :—Refd. Campbell v. Pollak, 
{1927] A. C. 732. 


PART I. SECT. 1. 


Oopyright “Act, 


oi. -——— 


Argus L. R.133; 44 A.L. T. 
PART II. SECT. 3, SUB-SECT. 1. 


}—Held: suc 
capable of copyright, 
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Famous Players Film Co. (1925), 42 T. L. R. 
91. 


Add. Annotations:—As to (1) Consd. Macmillan 
v. Cooper (1923), 98 L. J. P. C. 118. Folld. 


Masson Seeley v. Embosotype Manufacturing 
161.—AUS. __ sold, there might be an implied autho- 
rity to reproduce them where necessary 
in connection with the transaction for 


contract for sale of ESTATE INSTITUTE OF N.S.W. v. Woop 
poe a noient was (1923), 23 S. R. N. 8. W. 349; 40 


Cases 42—85a. 


43a, 


43b. 


51. 


55. 


60. 


65. 


73. 


74. 


76. 
77a. 


Co. (1924), 41 R. P. C. 160. Consd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 883. 
As to (5) Consd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1. 
Generally, Refd. British Broadcasting Oo. v. 
Wireless League Gazette Publishing Co., 
[1926] Ch. 483. 


——— Letter written by manufacturer to trade 
customer.|—-(1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
‘* original literary work’’ within 1911 Act, 
s. 1 (1), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not ‘‘ fair dealing ”’ 
within sect. 2 (1) (4) of the Act.—BRITISH 
OxyYGEN Co. v, Liquip Am, LiD., [1925] Ch. 
388; 95 L. J. Ch. 81; 133 L. T. 282. 


Single sentence.|—Pltf, had, since 1925, 
dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. Le claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was, 
‘* Beauty is a social necessity, not a luxury.” 
Sometimes there were variations in the words 
used. Sometimes the words ‘ youthful- 
ness,’ or ‘good looks,” or ‘‘ youthful 
appearance ”’ were substituted for ‘* beauty.” 
In May 1926 deft. inserted an advertise- 
ment containing the phrase ‘‘ A youthful 
appearance is a social necessity.’”? Some 
years before 1925 an advertiser had used a 
similar phrase, ‘Beauty is a modern 
necessity ’’ :—Held: (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word ‘“ social’? for the 
word ‘‘ modern,”’ & pltf.’s phrase was not an 
original composition; (2) although copy- 
right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(8) the doctrine de minimis non lex curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it.—SINANIDE v. 
LA MAISON Kosmxio (1928), 1389 L. T. 365; 
441. L. R. 574, C. A. 

Add. Annotation :—Consd. Macmillan vv. 
Cooper (1923), 93 L. J. P. C. 113. 

Add. Annotation :—As to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 
Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

Add. Annotation :—As to (1) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 

Add. Annotation :—Consd. Sinanide v. La 
Maison Kosmeo (1928), 189 L. LT. 366. 


—-— For type—Protected.]}—PItf. co., 








80. 


85a. 
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which carried on the business of supplying 
cutter-crush machines type other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co., the words 
used in pltf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.’ price lists without alteration. Pltf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
alia) that pltfs.’ catalogue was a design or 
collection of designs capable of registration 
under Patents & JDesigns Acts, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act:—Held: on 
the question of copyright the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 
pitfs. in their catalogue was granted.— 
MASSON SEELEY & Co., Lrp. v. EMBOSOTYPE 
MANUFACTURING Co, (1924), 41 R. P. C. 160. 


Add. Annotation :— Generally, Mentd. Mac- 
millan vy. Cooper (1923), 938 L. J. P. C. 113. 
Programmes.]-—Plitfs. were a limited co. 
furmed to acquire the Vostmaster-General's 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a supplementary agreement pltfs. -were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster. 
General. They were not allowed -to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 74 per cent. cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfis. began publishing the Hadio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
ammes gave the day & hour of each per- 
ormance, the artist’s name, appropriate 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, labour & 
expense,’ although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
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fringement of copyright :—Held.: (1) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes; (2) although the 
programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
‘*prepared or published by or under’”’ his 
‘direction or control’’ within 1911 Act, 
8. 18, & so long as plitfis. were allowed to trade 
& publish them, the copyright belonged to 
pltfs. & not to the Crown. (8) Semble: there 
may be copyright in an individual pro- 
gramme.—BRITISH BROADCASTING CO. v. 
WIRELESS LEAGUE GAZETTE PUBLISHING 
Co., [1926] Ch. 433; 95 L. J. Ch. 272; 185 
L. T. 93; 42 T. L. R. 370. 


88. Add. Annotations :—As to (2) Refd. Bowling 
v. Camp (1922), 128 L. T. 342. Generally, 
Mentd. Ingle v. Farrand, {1927} A. C. 417; 
Gardner v. Cone, [1928] Ch. 955. 

91a. Slogan or catch-phrase.|—-SINANIDE  v, 
Maison Kosmeo, No. 43h, ante. 

92a. Abridgment—May be new work.]— While 
there may be copyright in an abridgment of 
a larger’ work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text.— 
MACMILLAN & Co. v. COOPER (1923), L. BR. 51 
Ind. App. 109; 9838 L. J. P. C. 113; 130 


LA 


Vol. XIII.—Copyright. 
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Cases 85a—19'7a. 


675; 40 7. L. R. 186; 68 Sol. Jo. 
235, P. C. 
Annotation :—Refd. Masson Secley v. Embosotype Manu- 
facturing Co. (1924), 41 R. P. C. 160. 
After this case for ‘‘ Abridgment—May he 
new work.| —See Nos. 422, 426, sost,’’ 
read ‘‘ ——— -———.]—-See, also, Nos. 422, 426.”’ 


Add. Annotation :-—Mentd. Anglo-Newfound- 
land Development Co. v. Pacific Steam 
Navigation Co., [1924] A. C. 406. 

Add. Annotution :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
118a. Adaptation of old play—Original musical 
composition.}—1911 Act has extended the 
protection of copyright, & there is musical 
copyright in an arrangement of previous 
music which amounts to a nev vork. 

Pltf. composed music fom,an opera which 
was an adaptation of an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pitf. complained that defts. were passing 
off these records as records of pltf.’s music :— 
Held: defts. had borrowed from plti.’s 
work in a way which was more than mere 
coincidence, & had infringed pltf.’s copy- 
right.—AUSTIN v. COLUMBIA GRAPHOPHONE 
Co. (1923), 67 Sol. Jo. 790. 


119. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

120. Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


Add. Annotation :—Refd. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller 
General of Patents (1926), 44 R. P. C. 38. 


Add. Annotation :—Apld. Sinanide v. La 
Maison Kosmeo, (1928) 139 L, T. 365. 
Add. Annotation :—As to (2) Folld. Ridgway 
Co. v. Hutchinson (1923), 40 R. P. C. 335. 


95. 


97. 


125. 


133. 


137. 


Part II1.—Publication. 


151. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


164. Add. Annotation :—As to (1) Consd. Falcon v. 
Famous Players Film Co.,'[1926] 2 K. B. 474. 


165. Add. Annotation :—Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


180a. What documentary evidence admissible— 
Letters—From author’s agent to assignee of 
performing rights.|—-FaLtcon v. Famous 
PLAYERS Firm Co., Lirp., No. 16a, ante. 

180b. ——— Entry in register at Stationers’ Hall 
— Entry incorrect.]— FALcon v. FAMOUS 
PLAYERS Fitm Co., Lrp., No. 16a, ante. 


Part IV.—-Ownership. 


190. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

194, Add. Annotations :—Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. O. 113; Refd. 
British Broadcasting Oo. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 433. 

196. Add. Annotation :—Apld. Black v. Stacey 
(1928), 44 1. L. R. 347. 

196a. ——- By compiler of book of reference— 
From information received from biographees. | 
—Where the compiler of a biographical book 
of reference receives from the biographees 
information to be used as material from 


which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing ‘the information.— 
A. & C, Buack, LTD. v. CLAUDE STACEY, LTD. 
(1928), 44 T. L. BR. 347, 


197a. Automatic writing by medium.]—A woman 
jou ist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft. was present at some of the séances & 
alleged that the communication was addressed 
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Cases 197a—325a. 


226. 


to him. He claimed that the copyright was 
ie him, or that it was a joint copyright, or 
that there was no copyright in any one :— 
Held: pltf. was the sole owner of the aon 
right.—CUMMINS v. ria [1927] 1 Ch. 167; 
Le J. Oh. 81; 136 L. T. 868; 70 Sol. Jo. 
1 


es Annotation :—Generally, Refd. Drabble 
payeolte Manufacturing "Co. (1928) 44 


eran Baayen for advertisement show cards— 


247. 


251. 


Ordered by & made for advertiser for valuable 
consideration—-Design not registered under 
Patents & Designs Act, 1907 (c. a he 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot & pierrette 
ectively with large faces & diminutive 
bodies. These sketches were shown by the 
author to defts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow; the colour of the lettering of 
defts.’ name was also changed from red to 
green & yellow. Defts. ordered a number 
of the sketches so altered: at a price which 
gave the author a very considerable profit. 
_ Subsequently defts. obtained a number of the 
" sketches from sources other than pltfs.’ 
Neither pltfs. nor the author had registered 
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the sketches as Shes under the above Act. 
In an action by pltfs. for infringement of 
copyright :—H. (i) under 1911 Act, 
s. 6 (1) (a), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 
for, them for valuable consideration & were 
‘engravings’? within that sub-sect. ; (2)-the 
aor hag were oes ee 2 able of 
eing registered under Paten esigns 
Act, 1907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
sect. 22, did not apply te them, & as the 
sketches had not been registered as designs 
under the Act ,of 1907 pltfs. could not 
succeed.—-CON PLANOK, Lip. v. KOLYNOS 
INCORPORATED, [1925] 2 K. B. 804; 94 


"L. J. K. B. 928; 183 L. T. 798, 
229b. Advertisement—Prepared by advertisement 


agent.|—Where an advertisement agent 
prepares an advertisement on instructions & 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both partics that the copy- 
right in the advertisement should belong to 
the advertiser.—HAROLD DRA@BLE, LID. v. 
HYCoOLITE MANUFACTURING Co. (1928), 44 
T. L. R. 264; 72 Sol. Jo. 102. 


2385. Add. Annotation :—Refd. See British 


Broadcasting Oo., [1927] 2 K 


Part V.—Assignment, Licence and Royalties. 


Add. Annotation :—Refd. Falcon v. Famous 
Players Film Oo. (1925), 42 T. L. R. 91. 


Add. Annotation :—Refd. Messager v. a 
Broadcasting Co. (1928), 07 I. J. K. B. 2 


254. Add. Annotation :—Refd. Messager v. Dak 


256. 


Broadcasting Co. (1928), 97 L. J. K. B. 251. 

Add. Annotation :—As to (1) Consd. Per- 
forming Right eer v. London Theatre of 
Varieties, [ 1924] A a 


268. Add. Annotation : na Messager v. British 


Broadcasting Co. (1928), 97 L. J. K. B. 251. 


278. Add. Annotation :—Refd. The Lord Strath- 


289. 
204. 


cona, [1925] P. 143. 

Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., {1927] 2 K. B. 548. 

Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 548. 


302. Add. Annotations :—-Consd. Messager v. British 


805. 


Broadcasting Co. (1928), 97 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 548. 

Add. Annotation :——Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 


308. Add. Annotation :—Refd. Falcon v. Famous 


308a. 


Players Film Co. aba 42 T. L. R. 91. 

Pitf, was the sole 
authoress of & owner of the copyright in a 
novel called ‘‘ The Scarlet Pimpernel.” In 
1908 in collaboration with her husband, she 
compceee a dramatic version of the novel. 
By agreement dated June 10, Re irrs 











; pet. & her husband, as authors 
Pong nt ot 


defts. T., as theatrical managers, 
production of the play during a then 


499 


G83), aa 13°T. L. 
308b. 


coming tour, & at a first-class West End 
London theatre, for two years; & the agree- 
ment further provided that if the production 
took place within that period then “ the 
entire rights for the United Kingdom, the 
United States of ee & the Dominion 
of Canada in the p a became theirs in- 
alienable, & they 8 resent it when & 
where they will within the countries afore- 
said,’’ paying to the authors 5 per cent. on 
the gross weekly takings. De fulfilled 
the specified sonditinn: In an action by 
pitf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films :—Held: the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 


1911 Act came into operation the right so 


vested included the right to the cinematogra a 
reproduction of the play; & therefore pitt. 
action failed.—Barstow v. TERRY, (1924) 
faa 316 ; 93 L. J. Ch. 607; 182 L. T. 68. 
—Folld. Falcon ». Famous Players Film Co. 
R. 91. Refd. Messager v. British Broad- 
asting Co., ‘igaiy 2 K. B. 543. 
~}+}—~EFALCON ¥v. FAMOUS 
Yurs Firm Co., Lirp., No. 16a, ante. 





325. Add, An Annotations: Generally, Refd. Falcon 


Famous hag! Aad Film Co., [1926] 2 K. B. 
474. ante: ans v. Hulton (1924), 181 


825a. Reproduction of two works in one volume.}— 


ere @ person’ reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, a. 8, two copyright works by 
the same author, the provision as to the 


payment of a royalty “of 10 per cent. on 
the price at which he publishes the work ”’ 
is satisfied by the payment of a royalty of 
10 per cent. on the price at which he publishes 
the volume, inasmuch as the word “ work ” 


Vol. XUI.—Copyright. Cases 325a—426a. 


.__—” by Interpretation Act 
1889 (c. 63), 8. 1 (1) (b).—OsBOURNE v. 
DENT (J. M.) & Sons, Lrn., {1925} Ch. 869 ; 
04L. J. Ch. 308; 183L, T. 362; 41 1. L, B. 
419; 69 Sol. Jo. 590. 


Part VI.—University Copyright. 


827. Add. Annotation :—Mentd. Performing Right Soc. v. London Theatre of Varieties, [1924] A. ©. 1. 


Part Vll—Crown Copyright. 


882a. Programmes prepared by British Broad- 
casting Company—Whether ‘‘ published by 
or under direction or contro)’ of Crown.}— 


WIRELESS 
» No. 85a, 


BRITISH BroapcastTiIna Co. »v. 
ree GaZETTH PUBLISHING C 
a é. 


Part 1X.—Letters. 


855. Add. Annotation :—Consd. ae Oxygen 366. 


Co. v. Liquid Air, [1925] Ch. 888 


360. Add. Annotation :—Consd. British Oxygen 


Co. v. Liquid Air, [1925] Ch. 883. 


364. Add. Annotation :—Consd. British .Oxygen 


Co. wv. Liquid Air, [1925] Ch. 383. 


Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 


8738. Add. Annotation :—Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 883. 


Part XII.—-Registration. 


To the cross-references in this Part add 
as follows :— 
Effect of—Admissibility of entry in register— 


To prove first performance of dramatic work 
in England.|—See No. 16a, ante. 


Part XIII.—Infringement. 


394a. Knowledge of infringement — Whether 
material.}—FALCcOoN v. FAMOUS PLAYERS 
Firm Co., Lrp., No. 16a, ante. 

After this case for “‘As to knowledge as a 
defence.}—See No. 47, ante; Nos. 506, 539, 
540, 641, 557, post,” read — 
See, also, No. 47, ante; Nos. 506, 530-541, 
557, post.’ 

394b. Authorising publication of unpublished work 
— Sale of rights in manuscript.}—To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is “ to 
authorise ”’ the printing & publication within 
1911 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 
rson affecting to give the authority on his 
ehalf.— Evans v. Hunton (E. Co., 
Lrp. (1924), 181 L. T. 584; 40 T. L. BR. 489; 


68 Sol. Jo. 616. 
Annotation -— Aporvd. Falcon v. Famous Players Film Co., 
{1926} 2 K. B. 474. 


See, also, Nos. 489a, 489b, 510, post. 
$08a. ——— By manufacturer—Of letter written by 


Lene eee arcane 
@ 


PART XII. 


1921 (ce. 24), 8. 39 (2).}-CaNnabIaN LY 
PERFORMING Ricut Society 
?. FAMOUS PLAYERS CANADIAN CoRPN., 


letter of 


rival manufacturer—Cover!i 
oO. v. LIQUID 


criticism.}—BRiITISsH OXYGEN 
Arr, Lrp., No. 48a, ante. 
.|—SINANIDE v. iA MAISON KoeMeEo, 
No. 43b, ante. 


414, Add. Annotation :—Refd. Performing Right 
Ne . London Theatre of Varieties, [1924] 


408a. 





420a. Book of selected essays—Second book of 
selected essays including essays in first book.]| 
—Plitfs. were the publishers of, & ownets of 
the copyright in, a book entitled ‘‘ Hazlitt’s 
Selected Essays,” edited by G. S., which 
included thirteen essays & notes on the 
essays. Defts. published & sold a book 
entitled “ Hazlitt’s Selected Essays, Edition 
Ilollingworth ” containing twenty of such 
essays, including the thirteen selected by 
G. S.:—Held: there was no infringement of 
copyright.—CAMBRIDGE UNIVERSITY PRESS 
v. UNIVERSITY TUTORIAL Press (1928), 45 

; R. P. ©. 335. 

426a. ——. «}+~MAcMILLAN & Co. v. COOPER, 
No. 92a, ante. 





p. {1927} 3 D. L. R. 931; 60 
Lip. 0.1L. HR. 614.—OAN. 
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Cases 441—518a. 


441. Add. Annotation :-—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

442, Add. Annotation :-—Refd. Macmillan  v. 
Cooper (1923), 93 L. J. P. C. 113. 


451. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 548. 

467. Add. Annotations :—Mentd. Harrison  v. 
Wythemoor Colliery Co., [1922] 2 K. B. 674; 
Nichol v. Fearby, Nichol v. Robinson, [1923] 
1 K. B. 480; Lapish v. Braithwaite (1924), 
93 L. J. K. B. 1128. 

483. Add. Annotation :—Refd. Harms (Incorpor- 
ated) o. Embassy Club (1926), 43 T. L. R. 21. 

483a. —— In public— What amounts to.]—The 
question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, & in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted.—Harms IN- 
CORPORATED & CHAPPELL & Co. v. MARTANS 
CLUB, [1927] 1 Ch. 526; sub nom. HARMS 
INCORPORATED v. EMBASSY CLUB, LTD., 96 
L. J. Ch. 84; 136 L. T. 362; 48 T. L. R. 21 ; 
70 Sol. Jo. 1219, C. A. 


Annotation :—Refd. Messager v. British Broadcasting Co., 
{1927} 2K. B. 543. 


483b. —— Broadcasting.|—To broad- 
cast an opera by wireless telephony is to 
‘** perform ”’ it ‘‘in public ’’ within 1911 Act, 
8s. 1 (2).—MESSAGER v. BRITISH BROAD- 
CASTING Co., [1927]2 K. B. 548; 97 L. J. K. B. 
65; 137 L. T. 810; 483 T. L. R. 818; revad. 
without touching this point, [1928], 1 K. B. 
660 C. A.; 45 T. L. R. 50, H. L. 


484. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


-}—AUSTIN v. COLUMBIA GRAPHOPHONE 
Co., No. 118a, ante. 


489a. By authorising performance—Director of 
theatrical syndicate with power to prevent 
performance.]|—Pitfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft. syndicate were pro- 
ducers of plays at a theatre, & the second deft. 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment :—Held: since on the facts the second 
deft. had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him.— 
PERFORMING RicHr SocigeTy v.- Crmmy. 
THEATRICAL SYNDICATE, [1924] 1 K. B. 1; 
92 L. J. K. B. 811; 129 L. T. 653; 39 
T. L. R. 460; 68 Sol. Jo. 83, C. A 


Annotations :—-Consd. Evans v. Hulton (1924), 131 L. T. 
534. Refd. Performing Right Soc. v. Mitchell & Booker, 
[1924] 1 K, B. 762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 


489b. Effect of 1911 Act, s. 1 (2).}--The 
word ‘‘ authorise ’’ in the above sub-sect. is 








488a. 
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superfluous, & there is nothing in the sub-sect, 
which cuts down the liability under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

efts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. ‘There was also 
a, notice posted in the hall that ‘‘ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.’’ On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.’ licence; but defts. did not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction :—Held: on its true con- 
struction, the agreement hetween defts. & 
the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright; & pltfs. 
were entitled to damages & an injunction.— 
PERFORMING Riaur Socrrry, LTp. v. 
MITCHELL & BOOKER (PALAIS DE DANSE), 
Lrp., [1924] 1 K. B. 762; 93 L. J. K. B. 306 ; 
a, L. T. 243; 40 T. L. R. 308; 68 Sol. Jo. 


Annotations :—Consd. Evans v. Hulton (1924), 131 L. T. 
one pets. acen v. Famous Players Film Co. (1925), 


See, also, Nos. 394a, 510, 510a. 


502. Add. Annotation :—Refd. Harms (Incor- 
poe) v. Embassy Club (1926), 43 T. L. R. 


Add. Annotations :—Consd. Harms (Incor- 
porated) v. Embassy Club (1926), 43 
T. L.R.21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 


Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


Add. Annotations :—Consd. Performing Right 
Soc. v. Mitchell & Booker,: [1924] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 


510a. ——-.]}—FAaLcon v. Famous PLayers Firm 
Co., Lirp., No. 16a, ante. 


See, also, Nos. 394a, 489a, 489b, ante. 


.]—Pltfs. were the publishers 
of a magazine, published in America at fre- 
. quent intervals, called ‘‘ Adventure.” Defts. 
proposed to publish a monthly magazine 
called ‘‘ Hutchinson’s Adventure Story 
Magazine.” In an action by pitfs. to restrain 
such publication :—Held: where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
as Adventure,”’ & on the evidence no real con- 
fusion existed between pltfs. & defts.’ 


507. 


509. 


510. 


513a. 











PART XIII. SECT. 1, SUB-SECT. 4. TD, (1921), 22 5S. R. N.S. W. 75; musical works, of the copyright in 

39 N.S. W. W. N. 5.—AUS, which pltf. was the ownor :—HZeld : 

488i. By sale o records. }—Gramo- sl. By broadcasting.}—Defts., who  defts. had infringed pltf.’s copyright.— 

Dhone records which infringe copyright carried on, for reward, the business of CHAPPELL & Co., LirbD. v, ASSOCIATED 

are rind copies’ of-a work broadcasters, included in their pro- RADIO Co. OF AUSTRALIA, LTD., (1925] 

within Imperial Copyright Act, 1911, es, caused to be sung by voca V. L. R. 350; 47 A. L. T. 12; 31 
8. 35.—ALBERT v. HOFFNUNG & Co., their studio & broadcast, certain Argus L. R. 297.—AUS, 


424. 


periodicals.—Rmwaway Co. »v. Hurca 
(1923), 40 R. P. C. 335. ron 


525. Add. Annotation :—Consd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 


931. Add. Annotations :—As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 


586. Add. Annotation :—Refd. Osbourne v. Dent, 
{[1925] Ch. 369. 


Vol. XUI.—Copyright. Cases. 5138a—804a, 


547a. When liable as joint tortfeasors.|- -I.AmB 
v. EVANS, [1895] W. N. 156. 

548. Add. Annotations :—-As to (2) Refd. Haynes v. 
Aldridge Colliery Co. (1928), 180 L. T. 282; 
Hughes v. Satchell (1925), 134 L. T. 93. 

553. Add. Annotation :—Consd. Performing Right 
ae we Ciryl Theatrical Syndicate, [1924] 1 


555. Add. Annotation :—Consd. Performing Right 
=e v. Ciryl Theatrical Syndicate, [1924] 1 


Part XIV.—Remedies. 


601. Add. Annotation :—Consd. Macmillan  v. 
Cooper (1923), 23 L. J. P. C. 113. 

-}—MACMILLAN & Co. v. COOPER, No. 
92a, ante. 

638. Add. Annotation :—Consd. Performing Right 
a a London Theatre of Varieties, [1924] 


642. Add. Annotation :—Consd. Performing Right 
rae p London Theatre of Varieties, [1924] 


635a. 





644. Add. Citations :—Affd., [1924] A. C. 1; 93 
L. J. K. B. 83; 130 L. T. 450; 40 T. L. R. 
52; 68 Sol. Jo. 99, H. L. 
Add. Annotations :—Refd. Imperial Tobacco 
Co. of India v. Bonnan, [1924] A. C. 755; 
Drabble v. Hycolite Manufacturing Co. (1928), 
44.'T. L. R. 264. 

658. Add. Annotation :—Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

657a. -|—ASTRA-NATIONAL PROvUC- 
TIONS, LTD. v. NEO-ART PRODUCTIONS, LTD., 
[1928] W. N. 218. 

693. Add. Annotation :—As lo (1) Consd. Preston v. 
Raphael Tuck, [1926] Ch. 667. 

694a. ———- Sale must be of work represented to be 
unaltered.J]—Pltf., the author of two original 








PART XIII. SECT. 2. 


63t ii, ~--——- Of nerforming — - , 
An assoen. was the registered owner of 
the ebb ie rights of two picces of 
music, & pitf. in a suit to restrain 
doft. from permitting the use of his 
hallfor infringing copyrights. Another 
ee was the assignor of those rights, 
jut there was no evidence that he was 
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570 ii. 





AsSSOCN, & J. LEIST, INCORPORATED 1. 
TURNER & SON (1927), 278. R. N.S. W. 
44 N.S. W. W. N. 76.—--AUS 


PART XIV. SECT. 2, SUB-SECT. 1. 
JA 
copyright in a book has 
is entitled to domand delivery of all the 
copies of the offend 
ossession of the 


drawings, sold the copyright to defts. Defts. 
afterwards published & sold two drawings, 
which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s, Pltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a. distinctive character & could be recog- 
nised without bearing her name, & she 
claimed. an injunction & penalties under 
sect. 7 of the above Act :—Held: to satisfy 
the sect. there must be a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctivencss, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed.— 
PRESTON v. RAPHAEL Tuck & Sons, [1926] 
Ch. 667; 95 L. J. Ch. 882; 185 L. T. 93; 
42 T. L. R. 440. 


({1926] App. D. 337.—S. AF. 


PART XIV. SECT. 3. 

am. Under Ae ed Ad, 2. S. C., 
1906 (c. 70).)-—PItf. secking to recover 
penaltics under sect. 39 of the above 
Act cannot succeed if the ct. is satistied 
that, in committing the act or the acts 
charged as an infringement of copy- 
right, deft. did not act “with in- 
tent to evade the law.”—NATIONAL 


verson, whose 
cen infringed. 


ing work in the 


the legal owner of the remaining part person who has 

of the copyright :—Zfeld ; the assocn., nfringed the copyright, & payment of BREWERIES v. PARADIS, [1926] 3 
as tho legal owner of the performing the full price received by such person D. L. R. 875; [1925] 8. C. R. 666; 
rights, could maintain tho suit.—— for all copies of the work which have affy., [1924] 1 D. IL. 1082; 30 
AUSTRALIAN PERFORMING Ricgur been sold.—BRaBy wv. DONALDSON, RK. L. N.S. 429.—CAN. 
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Cases 45-——409. 


Part 1V._-Remuneration and Compensation 


156a. 


287. 


PART V. SECT. 1, SUB-SECT. 3.—A. 


52 iv. 
—If the sheriff of a juris 
deft., a writ of fl. fa. agains 
may "pe directod to & executed by the 


ENGLISH AND Emprre DIGEst SUPPLEMENT. 


CORONERS. 


payable to 


Coroners. 


45. 


Add. Annotation :—~Generally, Mentd. Everett v. Griffiths, [1924] 1 K. B. 941. 


Part VII.—Inquests. 


147. Add. Annotation :—As to (2) Refd. R. v. 


cen Ex p. Margerison, [1926] 2 K. B. 
-}—The failure by a coroner at an 
inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held.—R. v. HASLE- 
woop, Ex p. MARGERISON, [1926] 2 K. B. 
468; 05 L. J. K. B. 975; 136 L. T. 276; 90 
J.P.158; 42 T. L. R. 746; 70 Sol. Jo. 906 ; 
24 L. G. R. 605, D. C. 

Add. Annotation :—Generally, Refd. R. 
ree Ex p. Margerison, [1926] 2 K. B. 





facias.] 
ction is a 
t his goods 








Writ of 


The right t 


1 W. W. R. 1021; 
CAN. 


808a. Coroner present during jury’s deliberations.) 


408. 
409. 


32 B C. R. 58.— 


PART VII. SECT. 4, SUB-SECT. 6. being 

sa. Refusal of witness to testify—- v. L 
Power of coroner to imprison for con- 
tempt.}—A coroner has power 
imprison for contempt witnesses who 
refuse to testify when present at an 
inquisition held by him, even though 
they wore not duly summoned or in any 


426 


—At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour :—Held: in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district.—R. v. Woop, ix op. 
ANDERSON, [1928] 1 K. B. 302; 97L. J. K. B. 
113; 188 L. T. 224; 91 J.P. 185 ; 44T. LR. 
23; 25 L. G. R. 501; 28 Cox, C. C. 446, D. O. 
Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


Add. Annotation :—Mentd. Baker v. patelciah 
Steam Shipping Co., [1922] 1 K. B. 361. 


way ordered to appear, but were 
brought nolens volens before him by 
the police when in their custody after 
arrested thout warrant.—R. 
TITLA, R. v. MILLER (Man.), tee) 
2 W. W. R. 762; 46 Can. Crim. 
186.—CAN. 


PART VII. SECT. 5, SUB-SECT. 5.— 
A. (b) v. 
n. Read now ‘‘ 308a i,”’ 


to 


17. 


41, 


79. 


264. Add. Annotation :—Mentd. Dewhurst v. Sal- 315. Add. Annotations :-—Mentd. 


265. 


326. 
340. 


340a. 


421. 


Vol. XII.—Cases 17-512. 


CORPORATIONS. 
Part |.—-Nature and Attributes. 


Add, Annotation :—-Generally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1928] P. 69. 


Add.  Amnotations: — Refd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927] A. O. 899. 


Add. ree sae id '—Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 
on ms Sion v. West Ham Corpn. (1926), 


176. Add. Annotations :—Distd. Houghton v. Not- 
hard, Lowe & Willis, [1927] 1 K.B. 246. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, (1924) 1K. B.775; Liggett 


a sa v. Barclays Bank (1927), 137 1. Ae 


179. a Annotation :—Consd. Lloyds Bank v. 
Chartered Bank of India, Aystralia & China 
(1928), 97 L. J. K. B. 609. 

181. aoe Annotation :—Apld. 


divvank Cassel 
. M. B. H. v. Schenkers, [1 ; 


]1K. B. 826. 


Part Il.—Creation of Corporations. 


ford Grdns., [1925] Ch 655. 
Add. Annoladtion: -—Refd. Mackenzie-Kennedy 
v. Air Council, [1927] 2 K. B. 617. 


The Carlgarth, 
The Otarama, [1927] P. 93; Lagan Naviga- 
tion Co. v. Lambeg : Bleaching, Dycing & 
Finishing Co., [1927] A. O. 226. 


Part Il]._—The Members. 


Add. Annotation :—Mentd. Everett v. Grif- 
fiths (No. 3), [1923] 1 K. B. 188. 

Add. Annotations :—Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
mated Marine Workers’ Union (1923), 129 


L. T. 401. 

Trade Union Act, 1871 (c. 31), 
8.14, & sched. 1 (6), gives every ‘member of a 
trade union a right to inspect the books of 
the union, ‘‘ under proper conditions.’’ That 
right entitles a member to inspect them by a 
skilled accountant, but the accountant 
should not be objectionable to the union on 
personal grounds, & should undertake not to 
disclose the information obtained by him 








except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting 7 fide, & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union.—DopDD vw. AMATED MARINE 
WorKERS’ UNION. [1924] 1 Ch. 118: 93 
L. J. Ch. 100; 129 L. T. 819; 40 T. L. BR. 
44; 68 Sol. Jo. 117, C. A, 
Trade unions generally, see TRADE & TRADE 

UNIONS. 

845a. ——- ———.}—-Donpp v, AMALGAMATED MARINE 
Workers’ UNION, No. 340a, ante. - 


Part IV.—Officers. 


Add. Annotation :—Refd. Everett v. Griffiths, 
{1924] 1 K. B. 941. 


474. Add. Annotation :—Refd. Cayzer, Irvine v. 


PART I. SECT. 2, SUB-SECT. 2. 
lik Miner’ - ee ]}—CENTRE STAR 


MINING Co., v. ROSaL 
UNION (G800y"9 9 'B. 0. Re 190. ~~CAN. 


PART I. SECT. 2, SUB-SECT. 3. 
sd. Sheriff-—Of Bombay.}—Held: not 


Board of Trade, [1927] 1 K. B. 269. 


AND Miners? 41 Bom. 749 


512. Add. 


& corph. sole.—-BOMBAY (SHERIF) 2. 
HUKMOJI hore Co. (1926), I. L. R. 


PART I. SECT. 4, SUB-SECT. 5.—C. 
sf. Conviction.J—A. corpn. can be 


Annotation :—Refd. Short v. Poole 


Corpn. (1925), 42 T. L. R. 107. 


convicted of an offence ony under 
ie axact name which wet 
v oe 


e8.—R. 
“S74 3 ; Aud Se 


{i920} TD. Lh “HP 
. W. R, 189; 45 Can. 
161; 35 Man. L. R. eh GAN. 
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Cases §88—903a. 


ENGLISH AND Empire Digest SUPPLEMENT, 


Part V.—Election to Corporate Office. 


583. For “ How tested—Not by mandamus directed 
against person elected.]’’ read ‘“ How tested 


—Not by quo warranto directed against person 
elected. ]”’ 


Part Vl.—Regulations and Bye-laws. 


631. Add. Annotations :—Consd. A.-G. v. Denby, 
[1925] Ch. 596; Roberts v. Hopwood, ree; 
A. C. 578. Apld. Everton v. Walker (1927), 
137 L.T.594. Refd. Owner v. King (1922), 128 
L. T. 807; Mills v. L. C. C. (1924), 41 T. L. R. 
122: R. v. Roberts, Ha p. Scurr, [1924] 2 
K. B. 695 ; Short v. Poole Corpn. (1925), 42 
T. L. R. 107. Mentd. United Bill Posting 
Co. v. Somerset County Council (1926), 95 
L. J. K. B. 899. 

Add. Annotation :—Refd. Everton v. Walker 
(1927), 187 L. T. 594. 


652. 





700a. --— --—— 
(1766), 4 Burr. 1951; 98 HE, R. 16. 


Annotations :—Apld. York Conn. v. Welbank (1821), 4 
is Ald. 438. Refd. Graves v. Colby (1838), 9 Ad. & El. 


736a. -.|—CLARK’S CasE, No. 751, post. 


770a. Presumption of—-From non-observance.|— 
A.-G. v. MIDDLETON (1751), 2 Ves. Sen. 327 ; 
28 E.R. 210, ge C. 

Aa Ones Paar v FKoundling Hospital (1793), 


aes C. 165; rere v. Sinythies (1836), 2 My. & Cr. 
4 o. 


Part Vil.—Meetings. 


794. Add. Annotation:—Refd. Neuschild v. British 


Equitorial Oil Co., [1925] Ch. 346. 


Part V Corporation 


Add. Citations :—sub nom. R. v. SANKEY, 
5 Ad. & El. 423; 6 Nev. & M. K. B. 839; 
51. J. K. B. 255; 111 BK. BR. 1226. 


865. 


820. Add. Annotation :—Mentd. Leyton U. D. C. 
v. Wilkinson (1926), 43 T. L. R. 36. 


Books and Documents. 


Annotation :—Distd. Newington L. B. v. 
Eldridge (1879), 12 Ch. D. 349. 

866. Add. Cilations:—sub nom. KR. vw. 
(Mayor), 2 Keny. 485; 96 HK. R. 1253. 


RYE 


Part IX.—Powers and Liabilities Generally. 


880. Add. Annotations :—Apld. The Devon (1923), 
1380 L. T. 448. Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 k. B. 159. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
v. A.-G. for Ceylon, 1926] A. ©. 147; Silver- 


man v. Imperial London Hotels (1927), 137 


L. T. 57 

891. Add. Annotation :—Mentd. R. v. Cory, [1927] 
1K. B. 810. 

902. Add. Annotation :—As to (2) Refd. Suttle v. 


Cresswell (1925), 42 T. L. R. 75. 


PART VI. SECT. 3, SUB-SECT, 4. 

713 i. Whether byc-law coid in toto. }—- 
A municipal bye-law may be good in 
part & bad in part.——-BROWN TRANSFER 


Argus L. It. 223 


Pry., LTp., ren Lt. 22; [1927] 


PART VII. SECT. 3, SUB-SECT. 1.—D. 


903a. Settled Land Act, 1925 (c. 18), ss. 19 (1), 
20 (1).}—The above sub-sects. are applicable 
to a corpn., because the words “‘ person of 
full age’’ are used throughout the new 
legislation in contrast with the word “ in- 
fant,’’ & merely mean ‘‘ not being an infant,’’ 
sO that they are appropriate to a corpn.-—He 
CARNARVON’S (EARL) CHESTERFIELD SETTLED 
Estates, Re CARNARVON’S (EARL) HIGHCLERE 
SETTLED Estares, [1927] 1 Ch. 188; 06 
L. J. Oh. 49; 1386 L. T. 241; 70 Sol. Jo. 977. 


Annotations :—Refd. Ie Alington & L.C. C.’s Contract, [1927] 


PART IX. SECT. 2, SUB-SECT. 1. 


ri. —— British Columbia Govrern- 
ment acyl rae -. 26, 46—Does not 


include & Veterans in 


Co. v. TOWNSHEND eens: ), (1927) 1 
W. W. R. 916.—CAN 


PART VI. SECT. 6, SUB-SECT. 1. 

sk. Who may suc.J—Where the law 
resulting froin the exercise of a 
statutory power to make a byc-law 
operates for the general advantage of 
the public at large, none but the A.-G. 
Tuay sue in respect of its breach.— 
A.-G. & LUMLEY v. T. S. GILL & Son 


ag tee sehen be exercised in accordance 
with constitution.|}—Kaik vy. BORASKI 
(Sask. ), 1036) 3 3D. L. R. 916.—CAN, 


PART VIII. SECT, 3. 


878 i. Ly atranycrs—Ratepayer—In 
Onturio.|—JOURNAL PRINTING Co. v. 
MOVIETY aac 33 0. 1. RR. 166; 7 
wae N. 633 r 796 ; 21 b. L. R t. 81.— 
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Navy 
Canada ( Vetoria Undi)— Branch associ- 
ation established 
R. v. VICTORIA nee (ARM 
yee tat Geet 3 WwW. W. R. 
Can. Crim. 


6 , 
285; 30 B.C. oh. 48. CAN . 


r ii. Liquor Act, 1912, 8. 1 i§— 
Includes corporation. J—SMITH v. ‘TRo- 
VADERO ae rp. repeat JS. lt O. 
39; 21Q.J 





2 Ch. 253: Re Ogile’s S. E., [1927] 1 Ch. 229; Re Pedley, 
Wallace v. Wallace, [1927] 2 Ch. 168. 
907a. Local tramway Act.|—-A local tramway 
Act authorised the Board of Trade to make 
bye-laws providing that engines should be 
brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
—Held: the- word ‘ person” included a 
co., & there was no contrary intention to that 
effect shown in the other words of the sect.— 





St. HELENS TRAMWAYsS Co. v. Woop (1891), . 


56 J.P. 71, D. O. 


Add. Annotation :—Consd. Re Gibbs & 
i aa Lease, Houlder v. Gibbs, [1925] Ch. 


910. 


922. Add. Annotation :—Refd. Deuchar v. 


Light & Coke Co., [1924] 2 Ch. 426. 


Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 

Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Mentd. 
A.-G. v. Westminster City Council, [1924] 
2 Ch. 416. 

935. Add. Annotation :—As to (2) Refd. Morris v. 
Harris, [1927] A. C. 252. 


935a. ——.}~—Plitfs. were by statute en- 
trusted with the control & management of 
part of the navigations of the Rivers Ouse & 
foss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment of £600 in place of the 
authorised dues & charges, with a yroviso 
that there should each year be refunded to 
the firm, their successors & assignr, the 
difference between the £600 & the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty years as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons :—Held: the agreements were 
ultra vires, because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 


Gas 
928. 
982. 





PART IX. SECT. 5, SUB-SET. 2.——~ 
D. (b). 


sn. Power to change rates charged for 
public utilities. |}—Hxr p. MONOTON TRAM- 
WAY ELxoriucrry & Gas Co. (N. B.), 
[1927] 3 D. L. RR. 1112.—CAN. 


st. Power to crect shops—On land 875.—N. Z 


4 


ecsted in corporation.|)—There is no 
power in a municipal corpn. to oxpend 
money in the erection of shops on land 
vested in it either as endownincnts 
or otherwise.— TAURANGA Borovai 
Corpn. v. A.-G., [1927] N. Z LL. RR. 


Vol. XIII.—Corporations. Cases 9038a—1043. 


statutory powers to increase the tolls so far 
as might be necessary; &, being wlira vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
-estoppel, lapse of time, ratification, acqui- 
escence or delay.— YORK CORPN. v. LEETHAM 
(HENRY) & Sons, Lrp., [1924] 1 Ch. 557; 94 
L. J. Oh. 1593; 131 L. T. 127; 40 TLL. R. 
871; 68 Sol. Jo. 459; 22 L. G. BR. 371. 

Annotation :—Dbtd. Birkdale District Electric Supply Co. 

v. Southport Corpn., [1926] A. C. 355, 

948. Add. Annotation :—Consd. Deuchar v. Gas 

Light & Coke Co., [1924] 2 Ch. 426. 


952. Add. Annotation :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 
Add. Annolations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Refd. 
Re Jubilee Cotton Mills, [19 p] Ch. 1. 
Add. Annotation :—Refd. dale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 
Add. Annotations :—Consd. Deuchar v. Gas 
‘Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. ‘v. Westminster City Council, [1924] 2 
Ch. 416. Mentd. A.-G. v. Denby, [1925] Ch. 
596. 
Add. Annotation :—Apld. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Add. Annotation :—As to (1) Apld, A.-G. v. 
tounty of London Electric Supply Co., [1926] 
Ch. 542. 
997a. Power to erect information bureau on 
promenade—Discretionary powers to erect 
‘* convenencies °’ for persons using promenade 
for pleasure or health.|—A.-G. v. BLAcKPOOL 
CORPN. (1928), 92 J. P. 50; 26 LL. G. R. 160, 
OC. A. 


955. 
964. 


994. 


996. 
997. 


998. Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 416. 

1002. Add. Annotations :—As to (2) Refd. Deuchar 
v. Gas Light & Coke Co., [1925] 6 A. C. 691. 
Generally, Mentd. Re Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 

1006. Add. Annotations: —Distd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. vw. 
Schenkers, [1927] 1 K. B.826. Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. 'T. 448. 

1083. Add. Annotation :—Refd. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 

1043. Add. Annotation :—Refd. The Jupiter, No. 3,’ 
[1927] P. 122. 


PART IX. SECT.” 6, SUB-SECT. 5.— 
B. (a). 


sa. Corporation under Native Land 
Act, 1909-—Z'o member of committee. j— 
TATAURANGI, TAIRUAKENA ov. MUA 
CaRrrR, [1927] N. Z. L. R. 688.—N.Z. 
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Cases 1108-—1235a. 


Enoeuise anpD Empree Digest SuPPLEMENT. 


Part X.—Contracts. 


1108. Add. Annotation :—As to (1) Apld. Higgins 
. aaa ae County Bocuse (1926), 90 

1106. Add. Annotation :—Mentd. Dewhurst v. 
Salford Grdns, (1924), 41 T. L. R. 161. 

1126. Add. Annotation :—Refd. Nixon v. Erith 
U. C., [1924] 1 K. B. 819. 

1127a. ——— ——— Local authority acting under 
Housing of Working Classes Act, 1890 (c. 70).] 
—The words of sect. 56 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50.—-Nrxon v. ERITH URBAN 
CouNCIL, [1924] 1 K. B. 819; 93 L. J. K. B. 
756; 131 L. T. 303; 88 J. P. 115, 40 
T. L. R. 873; 68 Sol. Jo. 587; 22 L. G. Rw 
448, C. A. 


1127b. --]—Pltfs. claimed to have a 
written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft. borough recti- 
fied so as to give effcct to what was alleged 
to have been the common intention ‘‘ of the 
parties ’’’ when the contract was drawn up. 
The contract was entered into between H. 
& deft. borough & was under their seal. H. 
Bape aceey assigned the contract to pltis. : 
—Held: even if there were a .common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft. borough were 


Part XI.—Liability and 


1228. Add. Annotation :—Distd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 


1225. Add. Annotations :—Refd. Phillips v. Bri- 
tannia Hygienic Laundry Co., [1923] 2 K. B. 
832; Scammell v, Attlee (1928), 45 T. L. R. 
1) 


a. 
1227. Add. Annotation :—Refd. Welden v. Smith, 
[1924] A. C. 484. : 


1235a. —-—.]—By a local Act a canal was vested 
in applts., who were required by the Act to 
keep the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 


PART X. SECT. 1, SUB-SECT. 1. 

sd. Co-operative association—Formed 
tu carry on labour or trade—Right to 
contract for work or services—R., S. O., 
1877 (¢c. 158).J—ONTARIO CO-OPERA- ti 
tive STONE CUrrers’ ASSOON. ¥. 
CLARKE (1880), 31 C. P. 280.—CAN. 


PART X. SECT. 2, SUB-SECT. 1. 
a i, ——— -—-— Position of vurchascr 
from corporation .j-- TRustT & LOAN Co. 








v. MONK (1868), 14 Gr. 385.—CAN, 
PART X. SECT. 5, SUB-SECT. 1.— 
A. (8). 


; -+—Where a workman 
is hired to do work for a corpn. by a 
xerson who has no authority to hire 
him, & the corpn. has not ratified the 
employment, the fact that he docs the 
work does not create the relationship 
of employer & workman between him 


incapable of entering into a contract with H. 
other than a cont under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to.—HiGcaGins (W.), 
LTD. v. NORTHAMPTON COUNTY BoRoUGH 
[1927] 1 Ch. 128; 96 L. J. Ch. 38; 186 L. T. 
235; 90 J. P. 82. 
1131. Add. Annotation :—Refd. Nixon yv. Erith 
U. C., [1924] 1 K. B. 87, 
1188. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 
1134a, ———- ——. -—-——- —-——.]—A firm, of which 
deft. was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
_ which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to pu the work right at his own expense :— 
Held: deft. was liable under the subsidiary 
contract, although that contract was not 
under seal, as the scal was unnecessary.— 
LEICESTER GUARDIANS v. TROLLOPE (1911), 
75 J. P. 197; 2 Hudson’s B. C., 4th ed., 419. 


1185. Add. Annotation :—Consd. Nixon v. Erith 
U. C., [1924] 1 K. B. 819. 

1164. Add. Annotation :—Mentd. Anderson tr. 
Daniel (1924), 130 L. T. 418. 

1165. Add. Annotation :—Apld. Crediton Gas Co. 
». Orediton U. C., [1928] Ch. 447. 

1176. Add. Annotation :—Refd. Berners v. Flem- 
ing, [1925] Ch. 264. 

1198. Add. Annotation :—Distd. Nixon v. Erith 
U. C., [1924] 1 K. B. 87. 

1205. Add. Annotation :—Consd. Michaud v. Mon- 
treal (City) (19238), 92 L. J. P. C. 161. 


Remedies in Tort. 


thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Resps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
& to occasion the flooding of their lands, & 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks :—Held: there being no 
evidence of negligence, applts.,in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of resps.’ lands,— 
LAGAN NAVIGATION Co. v. LAMBEG BLEACH- 


& the corpn.—SruarT v. PENNANT 
ScHooL District, [1927] 2D. L. R. 
940; [1927] 1 W. W. BR. 949; 21 
Sask. L. R. 465.—CAN, 


PART X. SECT. 7. 
sf. Ultra vires contract — Benefit 
recetwed by corporation — Duty ‘to 
account.} UNTY OF HautTon »v, 
TOWNSHIP OF TRAFALGAR, [1927] 4 
D, la. R. 134 ; 61 0. L, R, 45.—OAN, 
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ING, Dvgine & FrinisHine Co., [1927]. A. . 
226; 96L. J. P. ©. 25; 186 L. T. 417; 
J.P. 46; 95 LG. R.1, HH. Le 


1286. Add. Annotation :—Consd, da dara a 
ders v. Maldon Corpn. (1926), 185 L. T. 6. 


1261. Add. Annotation :—Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 


seen eee Citations :-—86 J. P. 201; 20 L. G. R. 


1262a. ——— By solicitor conducting proceedings 
for corporation——Corporation not Hable.]— 
Hegre v. LICHFIELD CORPN. (1855), 5 
BE. & B..100; 241. J. Q. B. 860; 26 L. T. 


Vol. ‘Corporations. Cases 1235a—1876. 
QO. S. 27; 19 J. P. 819; 1 Jur. N.S. 908; 
119 BE. R. 418, 


Annotation :—Refd. Flood v. Jackson, [1895] 2 Q. B. 21. 


1266. Add. Annotation :—Refd. Sorrell v. Smith, 
[1925] A. C. 700. 
1275a. .]—A public corporate body, although 
not formed for the acquisition of gain & 
making no profits, is liable to pay damages 
in respect of injury caused by ita negligence.— 
& ai v. BASINGSTOKE OORPN, 
(1878), 45 L. J. Ch. 726; 24 W. R. 817. 
Annotation ; eed. , Glossop v. Heston & Tslew otth IL. 
(1879), 12 Ch. D. 102. 
1281. Add. Ansstabiens -—Mentd. Compania Marti- 
ine v. Royal Exchange Assce., [1923] 1 K. B. 





B. 


Part Xil.—Criminal and  Quasi-Criminal Proceedings. 


1286. Add. Annotation :-—-Refd. R. v. Cory, [1927] 
1K. B. 810. 


1288. Add. Annotations :—Consd. Griffiths § v. 
Studebakers, [1924]1 K.B.102. Refd. R. v. 
Leinster, [1924] 1 K. B. 811. 


1292. Add. Annotation :—As to (2) Refd. R. v. 
Cory, [1927] 1 K. B. 810. 


1292a. -]—(1) An indictment will not 
lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
Oe a against the Person Act, 1861 

- (c. 100), 8. 

(2) Criminal Justice Act, 1925 (c. 886), 
gs. 338, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, & 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
Raa Maida it was not liable.— R. v. Cory 

ROTHERS & Co., [1927] 1 K. B. 8103; 96 








an J.K.B. 7613; 136 L. T. 735 3 28 Cox, C. 0. 
346. 


1297. Add. Annotations :—Consd. RB v. Cory, [1927] 
1K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. Annotation :—Refd. R. v. Cory, [1927] 
1K. B. 810. 

1303. Add. Annotation :—Refd. Leyton VU. C. »v. 
Wilkinson, [1927] 1 K. B. 853. 

1803a. ——— Effect of Criminal Justice Act, 1925 
(c. 86), S. 33.)—R. v. Cony Brotsers & Co., 
No. 1292a, ante. 

13804. Add. Citations :—27 Cox, O. C. 225; 16 
Cr. App. Rep. 131. 

After this case add ‘“‘ See, now, Criminal 
Justice Act, 1925 (c. 86), s. 33.”’ 

1308. After this case add ‘‘ Appeal by case stated 
from justices—Recognisance—How made,.|— 
See MAGISTRATES, Vol. XXXIII., p. 413, 
No. 1229.”’ 


Part XI1l—Delegation of Authority for Particular Purposes 


1818. Add. Annotation: —Refd. Birkdale ae Electric Supply Co. v. Southport Corpn., 


[1928] 


A. C, 355. 


Part XV. Legal Proceedings by and against Corporations, 
their Members and Officers. 


13829. Add. Annotation :—Refd. ae U. CGC. v 
Wilkinson, [1927] 1 K. B. 858. 

1830. Add. Annotation :—Refd. Teyton Us: © 
Wilkinson, [1927]1 K. B. 858. 


PART XI. SECT. 4, cheliaraagl 1. 
1252 il. -- }+—Bu v. Mert 
more CORPN. (1927), "9 YN. S. R. 227. 





NICKE 


PART XI. SECT. 4, SUB-SECT. 2. 
1 -}~—Hoaspital liable for 





i,.—— 


Dangerous step—Of public 
Wwrary.] ag TADESEy. ‘d liabl 


1D. L. t. "3107 "50 O. L. R. 618.-~CAN. 


PART XV. SECT. 4. 


1365. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 


1376. Add. Annotation :—Mentd. Re Kent Coal 


its statutory power, the A.-G. 
for the Commonwealth on behalf of 
the public, whether private injury has 
or has not been alleged, has a right: to 
complain & to obtain a declaration of 
transgression, &, necessary, an 
injunction. —COMMONWEALTH & A.- 
FOR COMMONWEALTH v. ‘AUSTRALIAN 


Boar e.— 
OF WINDSOR, [1927] 


the negligence of nurses after an opera- sa. For ks fare of statutory R 

tion.—-NYBERG v. FRovosT MUNICIPAL —powers—detion by Attorney: -General.|— (1026), 38°C. Le Aone van Aceae. 
L BOARD, aed 1 L. R. Ifa public body constituted under the 7° "1 — Aus, 

5007 “927 8. ¢, AN. laws of the Commonwealth trans- 


431 


Cases 1376—1604. 


Concessions, Burn v. Kent Coal Concessions, 
[1923] W. N. 328. 

1409. Add. Annotation :—Refd. Everett v. Grif- 

, fiths, [1924] 1 K. B. 941. 

1495. Add. Annotation :—Folld. R. v. Poplar B. C., 
Ex p. L. C. C., R. v. Poplar B. ©. (No. 2), 
[1922] 1K. B. 95. 


1520. After this case insert ‘‘ See, further, CROWN 
PRACTICE, Vol. XVI., pp. 405, 406.” 


1526. Add. Annotations :—As to (1) Refd. New 
York Life Insce. v. Public Trustee, [1924] 2 
Ch. 101 ; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. As to (2) Refd. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
h936), 95 L. J. K. B. 1015. 

1527. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Employers’ Liability Assce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. 

1528. Add. Annotation :—As to (1) Refd. Sabatier 
v. Trading Co., [1927] 1 Ch. 495. 


1529. Add. Annotations :—Consd. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208; Bradbury v. English Sewing Cotton Co., 
[1923] A. C. 744; Swedish Central Ry. v. 
Thompson, [1925] A.C. 495. Apld. Egyptian 
Delta Land & Investment Co. v. Todd (1928), 
44 T. LL. R. 747. Refd. Baelz v. Public 
Trustee, [1926] Ch. 863. 

1532. Add. Annotation :~— Refd. 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1536. Add. Annotation :—Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 

1537. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101: 
Swedish Central Ky. v. Thompson, [1924] 2 
2K.B. 255. Mentd. lllerman Lines v. Read, 
[1928] 2 Kk. B. 144. 

1540. Add. Annotations :—Refd. New York Life 


Employers’ | 


ENGLISH AND EmptIrE Diarst SuPprLEMENT. 


Swedish Central Ry. v. Thompson, [1924] 2 
K. B. 255. 


1544a. Manager of London branch.]—Pltf. 
issued a writ against deft. co. & A., its 
managing director, & the writ was served 
upon Some years ago the co. had 
established a branch of their business in 
Iondon under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence: showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activitics, c.g., the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. :—Held: (1) upon the evidence, deft. co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co.—SABATIER v. TRADING 
Co., [1927] 1 Ch. 495; 96 L. J. Ch. 211; 1386 
L. 'T. 574; 71 Sol. Jo. 104. 

1544b. On person authorised to accept 
service-—Sufficiency of indorsement of writ & 
affidavit of service.|——-FEsTER FOTHERGILL & 
HARTUNG v. RUSSIAN TRANSPORT & INSUR- 
ANCE Co., [1927] W. N. 27, C. A. 
See, also, COMPANIES, No. 8527%a, anic. 


1546. Add. Annotation :—Refd. Sabatier v. Trading 
Co., [1927] 1 Ch. 495. , 

1548. Add. Annotations :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] P. 228. 

1557. Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (19286), 
95 L. J. K. B. 1015. 








Insce. v. Public Trustee, [1924] 2 Ch. 101; | 


Part XV1i.—Dissolution. 


1604. Add. Annotation :—Refd. Morris v. Harris, [1927] A. C. 252. 


PART XV. SECT. 8. 

13941. To whom_addressed.}—When 
Mandamus pro gs lic against a 
municipal corporation, it is the better 
practice to make partics the members 
of council & officers whose alleged 
delinquencies are involved.—R. (RzapD) 
vw. PEMBINA MUNICIPAL DISTRICT No, 
552, [1922] 3 W. W. R. 857; 70 
D. L. Fis 559.—CAN. 


PART XV. SECT. 10, SUB-SECT. 3.—C. 
sb. Bye-laws.J—A clerk in the office 


of the treasurer of a municipal corpn., 
not being the custodian of the bye- 
laws of the corpn., is not compellable 
to produce any of thei, upon bis 
cross-cxamination on an affidavit mado 
by him on bchalf of the corpn. for use 
on a motion to which the corpn. is a 
party.—WIISON v. FLEMING (1900), 
19 P. Rh. 203.—CAN. 


PART XV. enor. at SUB-SECT. 4.— 


mi, ——~ ——.]—A writ was issued 
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against a co., registered & carrying on 
business in England, but not registercd 
nor carrying on business in Tasmania. 
The writ was served in London :— 
Held: the writ must be set aside, as 
thero was no authority for the isaue 
of a writ for service upon the co. in 
London.—PortT HvuON FRUITGROWERS’ 
ieee ts oo eine v. 

ARKINSON (SAMUEL), LTp. (1924), 
20 Tas, L. Rr. 1.—AU . 


COUNTY 


Vol. XI0I.—Cases 14—139a. 


COURTS. 


Part |.—Courts, Judges and Officers Generally. 


14. Add. Citation :—I15 B. W. C. C. 91. 


22. Add. Annotation :—As to (1) Consd. A. W. 


v. Cooper & Hall, [1925] 2 K. B. 816. 


Part Il.——Liability and Protection of Judges and (fficers 
of Court. ~ 


61. 


Add. Annotation :—Apld. Freeborn v. Leeming, [1926] 1 K. B. 160. 


Part Il!.—vJurisdiction. 


65. Add. Annotation :—Apld. Parsons v. Burgess 
(1927), 43 T. L. R. 7138. 

Add. Annotation :—Mentd. De Freville ». 
Dill (1927), 96 L. J. K. B. 1056. 


Action for breach of promise of marriage. |— 
Resp. brought a county ct. action against 
appct. for the return of money & articles, 
alleging that the parties had promised to 
marry one another & that appct. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction :—Weld: 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue.—-PARSONS v. BURGESS 
(1927), 96 L. J. K. B. 7873; 138 L. T. 1345 43 
T. lL. R. 718. 


Add. Annotation :—Folld. 
Barton, [1924] 2 K. B. 88. 
Question of repairs—Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).|—Deft. was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft. at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft. in 
Dec. 1920, took from pltfs. a new lease: 
‘* To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years... at the 
yearly rent of £120.”’ The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase :— 
Held; the question as to repairs could only 
be decided by the county ct., & the High Ct. 
had no jurisdiction on this point.—BRrax&- 
SPHBAR (W. H.) & Sons, Lrp. v. BARTON. 
[1924] 2 K. B. 88; 983 L. J. K. B. 801; 181 


J... 


68. 
70a. 


71, Brakspear  v. 


T1a. 
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va 538; 40 T. L. R. 607; 68 Sol. Jo. 
1 


73. Add. Annotation :—Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 
Add. Citation :—sub nom. GLENNIE v. DEL- 
MAR, 1 L. M. & P. 402. 


106. Add. Annotation :—Consd. Egyptian Delta 
re = as Co. v. Todd (1928), 44 


138a. ——- -—— Issue of summons before leave 
obtained—Irregularity.]—On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord ‘These 
sums were, by sect. 8 (2) of the Act: of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion. 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 5, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., & a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action :—-Held:: (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft. had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity; the action must 
therefore be taken to have commenced on 


28 


83, 


Cases 138a—379. 


Jan. 80, & pltf. was entitled to recover.— 
PRINGLE v. HALES, [1925] 1 K. B. 573; 94 
L. J. K.“B. 458; 132 L. T. 785, C. A. 


147a. -—-—- Claim for declaration as to future pay- 
ments—Involving payment of sums exceeding 
prescribed limit.|—-Where an action was 
brought in the county ct. to recover a money 
claim under an ement, & also for a 
declaration as to future payments under the 
agreement :—Held: the county ct. judge 
had no power to make a declaration which 
might involve the payment of sums of money 
by deft. in excess of tho limit of £100 pre- 
scribed by 1888 Act, s, 56.—SmrrH v. SMITH, 
[1925] 2 K. B. 144; 94L. J. K. B. 813; 133 
L. T. 845, D. C. 


Annotation :---Refd. Humber Conservancy Board v. ’cderated 
Coal & Shipping Co., [1928] 1 K. B. 492. 


148. After this case add ‘*‘Sum lent beyond 
jurisdiction—Action for relief under Money- 
lenders Act, 1900 (c. Re Money & 
MONEY-LENDING, No. 377a.”’ 


205. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

206. Add. Annotation :—Refd. Le Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 

206a. Claim for declaration.]—(1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. Stiles v. Ecclestone, 
No. 211, post, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft. had 
forfeited the deposit paid under the contract, 
by deft. to stake-holders, who were not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim :—Held: the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
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of property within 1888 Act, s..67, where the 

urchase-money exceeded £500, the amount 

- limited by that sect.—De Vrims v. SMALL- 

RIDGE, [1928] 1 K. B. 482; 97 L. J. K. B. 
244; 188 L. T. 497, O. A. 


.]|—Observations as to declarationg in 
county cts.—HUMBER CONSERVANCY BOARD 
». FEDERATED CoaL & Suipprna Co., LTD., 
[1928] 1 K. B. 492; 97 L. J. K. B. 136; 138 
L. T. 884; 17 Asp. M. L, C. 338, D. C. 
——.]—See, also, Nos. 147a, 212. 

Add. Annotation :—Consd. Smith v. Smith, 
[1925] 2 K. B. 144. 
Add. Annotation :—-N.F. De Vries v. Small- 
ridge, [1928] 1 K. B. 482. 

Add. Annotations :—Distd. Davey v. Robinson, 
[1923] 1 K. B. 663. Aplid. Smith v. Smith, 
[1925] 2 K. B. 144. Folld. De Vries v. 
Smaliridge, [1928] 1 K. B. 482. Refd. 
Humber Conservancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 482. 
Add. Annotation :—Refd. De. Vries v. Small- 
ridge. [1928] 1 K. B. 482. 

After this case add ‘‘In remitted action.}— 
See No. 378a, post.’’ 

.|—Dz Vaits v. SMALLRIDGE, No. 206a, 


206b. 





208. 


211. 


212. 


213. 


2352. 





ante. 

249. Add. Annotations: —- Consd. Rossiter v. 
Langley, [1925] 1 K. B. 741; Russoff v. 
Lipovitch (1925), 94 L. J. K. B. 355. Refd. 
De Vries v. Sparks (1927), 187 L. T. 441. 
Mentd. Turner v. Watts (1927), 44 T. L. R. 
105. 





——- --—-.]—Re BANE v. Foxath & 
CANFOR tN THE COUNTY CouRT OF NORFOLK 
(1856), 20 J. P. Jo. 293. 


272a. 


295. Add. Annotation :—Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 
297. Add. Annotation :—Refd. Salter v. Lask, 


[1923] 2 K. B. 798. 

298. Add. Annotation :—Mentd. HR. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

3827a. —-—— Appearance—Raising defence not chal- 
lenging jurisdiction.]—PRINGLE v. HALB5S, 
No. 139a, ante. 


Part IV.—Remitted Actions. 


After this case add ‘‘ Action for relief under 
Money-lenders Act, 1900 (c. 51).] — See 
Money & Monny-LENDING, No. 484a.”” 

352. Add. Citation :—91 L. J. K. B. 771. 

878a. On jurisdiction of county court—Reduction 
of claim for damages—Alternative claim for 
injunction.]|—-Where an action, commenced 
in the High Ct., has been transferred to a 
county ct.-under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pitf. & deft. entered into an agreement, 
which provided that in the event of any 
breach thereof by deft. he should pay to 
pltf. in respect of each such breach a sum of 
£160 by way of agreed & liquidated damages. 
Pitf. alleged that deft. had broken the agree- 
ment, & he brought an action inthe High Ct. 
claiming the sum of £150 & an injunction. 
Pitf. afterwards applied, under 1919 Act, 
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s. 1, to have the action remitted to a count 
ct., reducing the money claim to £90, 
claiming an injunction in‘ the alternative. 
The master made an order for remittal. 
Pitf. then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial :— 
Held: the decision of the Div. Ct. was 
correct.— DAVEY v. ROBINSON, [1923] 1 K.B. 
668; 92 L. J. K. B. 886; 128 L. T. 513; 39 
T. L. R. 163; 67 Sol. Jo. 246, C.A. 


879. Add. Annotation :—-Consd. Davey v. Robinson, 
-« ([1923) 1 K. B. 668, 
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Vol. XIIL— County Courts. Cases 404a— 565. 


404a. Duty of county court judge to specify scale of 410a. Discretion of county court jJudge—-To deprive 


costs.}—In an action remitted from the High 
Ct. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 
which costes are to be taxed. Sembie: in 
the absence of any direction by him as to 
. scale, the costa must be taxed in accordance 
with the scale applicable to the amount 
recovered, Gotp BroTrers & Nasn, LTp. 
ele a (1925), 184 L. T. 151; 70 Sol. Jo. 


Ae :—-Oonsd. Davies v. Davies (1927), 96 L. J. K. B. 


404b. —-—— Order for costs on higher scale.j;—A 
county ct. judge cannot award to pltf. in 
a remitted action costs on a scale higher than 
that applicable to the amount recovered 
withou giving a certificate in accordance 
with 1888 Act, s. 119.—Davirs v. Davis, 
{1928] 1 K. B. 364; 96L. J. K. B. 1066; 137 
L. T. 567, D. C. 


Add. Annotation :——Refd. Hives v. Dawson 
(1927), 444 T. L. R. 37, 


successful party of costs. ]—-Where a pitf. has 
begun an action in the High Ct. & within 
twenty-one days from issue of the writ has 
obtained, under R. S. C., Ord. 14, an order in 
respect of part of his claim whereby he may 
ign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pitf.’s solr., & the remainder 
of pltf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
plitf. of the High Ct. costs of ‘:.e High Ct. 
proceedings unless pitf. dey ars guilty of 
some misconduct.—JENKINS & Co. v. SIMON, 
[1926] 1K. B. 111; 96 L. J. K. B. 97; 134 
a a 88; 42 T. L. R. 39; 70 Sol. Jo. 162, 


Part V.—Procedure. 


438. Add. Annotation :—(Cenerally, Refd. Friern 
Barnet U. C. v. Adams, [1927] 2 Ch. 25. 


455. Add. Citations :—91 L. J. Ch. 627, [1922] 
B. & C. R. 155. 


471. Add. Annotations :—Mentd. Re Rosse, Par- 
sons v. Rosse (1923), 98 L. J. Ch. 8; Per- 
forming Right Soc. v. Mitchell & Booker, 
[1924] 1K. B. 762. 


497a. —-— Application under Administration of 
Justice Act, 1920 (c. 81), s, 3—Discretion of 
judge to order trial without jury.|—-On 
May 10, 1923, pitf. commenced proceedings 
claiming from defts. damages ‘for personal 
injuries caused by the alleged negligence of 
defts.’ servants. Defta. filed a defence deny- 
ing negligence & afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect The county 
ct, judge, without giving any reasons for his 
decision, ordered the tria) of the action with- 


jury merely because it was inconvenient: on 
the other hand it is not necessary for the 
judge to give his reasous for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion.— WINN uv. 
LONDON County CoUNCIL (19238), 1380 L. T. 
350; 88 J. P. 81; 40 T. L. R. 106; 68 
Sol. Jo. 502, D. C. 


497b. —--- —-—- Onus on party objecting to jury.| 


—On an application in the county ct. for an 


_ order that an action be tried with a jury the 


county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect. establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury.—CaLcrart v. LONDON 
GENERAL OmniBus Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 1092; 129 L. T. 794; 39 
Ty. L. R. 466; 67 Sol. Jo. 641, D. CO. 


out a jury, & pltf. appealed against that Annotation :-—Consd. Winn v. L. C. C. (1923), 130 L. T. 350. 
order & alleged that the learned judge had 499a. —-— Action in which fraud alleged—Whether 


not properly exercised his discretion :-— 
Held; the above sect. did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury; the sect. 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 


mere allegation sufficient.|—'lo come within 
the proviso to Administration of Justice Act, 
1920 (c. 81). 8. 2 (1), @ relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft. acted ek colegio art Suara) v. 
ISLINGTON GUARDIANS, [1923] 1 K. B 44; 
92 L. J. K. B. 250; 128 L. VT. 447 ; 87 
J. P. 61, D. O. 


Part VI.—Trial, Judgment and Execution. 


554. Add. Annotation :—Consd. Hoystead v, Taxa- 
tion Comr., [1926) A. CU. 155. 

663. Add. Annotation :—-Refd. Mackenzie-Kennedy 
wv. Air Council, [1927] 2 K B. 517 

565. Add. Annotations :—Consd. Ord Ve Ord; 
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[1923] 2 K B. 482; Tne Kouisk. [1924] 
P. 140; Debenhams v Perkins (1925). 133 
IL. T. 252. Apld. Conquer v. Boot, [1928] 2 
K. B. 336. 


See, also, Estoppsen, No. 447a, post. 


Cases 571—750a. 


571. Add. Annotations :—Mentd. Fairman v. Per- 
petual Investment Bldg. Soc., [1928] A. C. 
74; Manton v. Brockle ank, [1923] 1 K. B. 
4.06 ; Oldham v. Sheffield Corpn. (1927), 136 
L. T. 681; Coleshill v. Manc ester Corpn., 
[1928] 1 K. B. 776. 


578. Add. Annotation :—Mentd. Scammell v. 
Attlee (1928), 45 T. L. R. 75. 

582. Add. Annotation :—Mentd. G. N. 
L. E. P. Transport & Depository, 1093] 3 
K. B. 742. 

593. Add. Annotation :—As to (2) Refd. Campbell 
v. Pollak (1927), 48 T. L. R. 495. 


617. Add. Citation :—15 B. W. C. C. 43. 


619. Add. Annotation :—Refd. R. v. Copestake, 
Ee p. Wilkinson (1926), 90 J. P. 191. 


645a. —-— Goods already in possession of sheriff. ] 
—A. W., Lrp. v. CooPeER & Hau, Lrn.. 
No. 783a, post. 

648a. -—-— Sum deposited by claimant to goods less 


than value of goods—More than judgment 
debt & costs.|—-Goods which had been taken 
. In execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £26 which was considerably 


Part VII 


Add. Annotation :—Refd. Russoff v. Lipovitch 
(1924), 69 Sol. Jo. 276. 


After this case insert ‘‘ See, also, Nos. 566- 

573. ante.’’ 

Add. Annotalion :—Refd. ee Joan 

Fund v. Erwood (1927), 1387 L. T. 

After this case add *‘ —— —— ee by 

money-lender.|—See MoNEY & MONEY-LEND- 

ING, No. 442a,’’ 

691. Add. Annotation :—Refd. Campbell v. Pollak, 

[1927] A. C. 732. 

691a. ——- Order for costs on lower scale.]|—When 
the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
—Huvua@urs (W.) & Son v. SaTCHELL (1925), 
134 L. T. 93, D.C, 

691b. —-— In remitted action.|—JENKINS & Co. 
v. Son, No 410a, ante. 

693. Add. Annotation :—Refd. Campbell] v. Pollak 

(1927), 438 T. L. R. 495. 


695a. —--—.]—Plti.’s motor car, whilst being 
driven by his wife, was injured, as pitti. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs :—Held: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 


677. 
684. 
686. 
690. 
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less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upou the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him:—Held: as the £26 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount of the value of 
the goods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit.--Ngrwsum, 
Sons & Co., Lrp. v. JamsEs, |1909) 2 K. B. 
384; 78 L. J. K. B. 761; 100 L. 'T. 852; 
53 Sol. Jo. 521, D. C. 

Add. Annotation :—Mentd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 


668. 


Costs. 


there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs.—JACKSON v. ANGLO-AMERICAN 
Or Co., [1923] 2 K. B. 601; 92 L. J. K. B. 
1000; 129 L. T. 782; 67 Sol. Jo. 640, D.C. 

695b. —-— Order for costs on lower scale.|—On a 
claim by an unsuccessful deft. against an 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 112 :—Held: there 
was no jurisdiction to make the order.— 
BEVINGTON v. PERKS & BELL ASSURANCE 
Soclery, [1925] 2 K. B. 229; 941L. J. K. B. 
829; 1383 L. T. 611, D.C. 

Annotation :—Apld. Hughes v. Satchell (1925), 134 L. T. 93. 


750. Add. Annotation :—N.F. Warwick v Butler 
& Lauritzen, [1925] 2 K. B. 294. 

750a. ——.]—Where under the above rule the 
registrar, on the application of a deft. who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the county ct. judge under r. ll, 
sub-r. 8, has power to vary or rescind the 
order so made.—WARWICK v. BUTLER & 
LAURITZEN, [1925] 2 K. B. 204; 94 L. J. 

K. B. 657; 1383 L. T. 240, D. ©. 


Vol. XI.—County Courts. Cases 761—962a. 


Part VIIl—Appeals. 


Annotation :—Refd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 


768a. ——- -——-—.]—-WARWICK v. Burim & 
LAURITZEN, No. 750a, ante. 
776. Add. Annotation :-—Mentd. Edwards v. 


Porter (1924), 41 T. L. R. 57. 


776a. Debt or damage elaimed not exceeding £20.] 
—An appeal to the High Ct. against the 
decision of a county ct. judge granting a new 
trial is an appeal “in an action” within 
1888 Act, s. 120. & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal.—WarD v. SNEMAN (1925), 
133 L. T. 560; 41 T. L. R. 598, D. C. 

Annotation :—Refd. Hives v. Dawson (1927), 44 T. L. R. 37. 

779a. Claim less than £20.]—There is no 
appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20.— 
Hives v Dawson (1927), 138 L. T. 288; 44 
T. L. R. 37, D.C. 


783a. Order for payment of possession fees of high 
bailiff—OUnder Ord. 27, r. 1 (2).J—(1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bauliff to withdraw, for the 
payment of his fees. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed :—Held: (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking & keeping such possession as would 
entitle him to claim fees; (8) there was 
evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 





draw from possession, but kept actual as 
distinct from walking possession; & there- 
fore the order of the county ct. was right. 
—A. W., Lip. v. Cooper & Hatt, Lrp., 
[1925] 2 K. B. 816; 94 L. J. K. B. 831; 
133 L. T. 508. 


Add. Annotations :—Consd. Ward v. Sneiman 
(1925), 188 L. T. 560. Refd. Lloyd v. Cook 
(1928),97 L. J. K. B. 657. Mentd. Nimmo v. 
Connell, [1994] A. ©. 595; Dew v. United 
British S.S. Co. (1928), 189 L. T. 628. 


Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


Add. Annotations :—Mentd.Afie Rosse, Par- 
sons v. Rosse (1923), 98 L. J. Ch. 8; Per- 
forming Right Soc. v. Mitchell & Booker, 
[1924], 1 K. B. 762. 


Add. Annotation :—As to (1) Refd. Phillips 
v. Britannia Hygienic Laundry Co., [1923] 
1 K. B. 539. 

Add: Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayvler & Pope v. Davies, [1924] 2 K. B. 75. 
Add. Annotation :—Mentd. Gregg v. Richards, 
[1926] Ch. 521. 

After this case add the following cross- 
reference :—Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.}—See AGRICULTURE, No. 2664. 


789. 


809. 


810. 


818. 


832. 


842. 
851. 


852. Add. Annotation :—Consd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 858. 
853. Add. Annotation :—Mentd. Commercial 


os Co. of Canada v. Fulton, [1923] A. C. 
Add. Citation :—20 L. G. R. 653. 

Add. Annotations :-—Mentd. Aston v. Smith, 
[1924] 2 K. B. 148; Precious v. Reedie, 
(1924) 2 K. B. 149: Queen’s Club Garden 
_Estates v. Bignell, [1924] ] K. B. 117. 


903.4 Annotations :—For the existing annotations 
substitute as follows :— 

Annotations :—Overd. Abrahams v. Dimmock, [1915] 1 
K.B.662. Cook v. Gordon was wrongly decided (BUCKLFY, 
L.J.). Refd. The Crescont, Great Northern $.S. lishing 
Co. v. 5.5. Crescent (1893), 62 L. J. P. 63. 

913. Add. Annotation :—Refd. Simmons v. Crossley, 

{1922] 2 K. B. 95. 

928a. Reference to statutory & other orders & to 
private & local Acts—-Duty to supply copies 
for use of court.|—-PracTice Nore, [1926] 
W. N. 308, D. C. 

988. Add. Annotations :—Mentd. Llewellyn  v. 
Turner (1922), 126 L. T. 532; Missa Gray, 
Ltd. v. Cathcart (1922), 38 T. L. R. 562. 

988. Add. Annotation: — Distd. Rackham yx, 
Tabrum (1923), 129 L. T. 24. 

945. Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, {1926] A. C. 645. : 

962a. Appeal under Poor Persons Rules.]— 
The ct. may award costs against app]t. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct.—DruUM- 
MOND v. HERVEY (1927), 188 L. T. 200; 44 
T. L. R. 14, D.C. 


900. 
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Cases 979—1146. ENGLISH AND Emprre Diaest SupPLEMENT. 


Part 1X.—Certiorari, Prohibition and Mandamus. 


979. Add. Annotation :—Apld. R. v. Centra) PATENTS & ENGINEERING WORKS, Lip. v.- 
Criminal Court JJ., Ha p. L. C. 0., [1925] 2 Maaas, 129 L. T. 488. 
K. B. 43. 1008a, On obligation a; defendant to Ce ee 
t in default of appearance— y- 
980a. —-— Not action voluntarily brought in county wae a etaiae 
court not having jurisdiction.) —(1) A GrustTr PaTents & ENGINEERING WORKS, 


: Lrp, v. Maas, No. 980a, ante. 
pitf. who voluntarily sues in a county ct. —_ , , 
which, owing to a defence there raised, has 1916. Add. Annotations :—Consd. Ke Stanton, 


no jurisdiction, is not entitled to remove the [1928] 1 K. B. 464. Refd. R. v. Central 
proceedings to the High Ct. by certiorari. Criminal Court JJ., Ex p. li. C. C., [1925] 2 
(2) 1f such a pltf. succeeds in obtaining K. B. 43. ; 

an ex parte order for certiorari deft. need not 1038. Add. Annotation :—Consd. St. Magnus, etc. 
enter an appearance in the High Ct. Pltf Parochial Church Council v. London Diocese 
is not entitled to judgment in default of Chancellor, [1923] P. 38. Refd. Hunter v. 
appearance, & such a judgment, if obtained Stadtische Hochseefischerei Gemeinniitzige 
by him. will be set aside for irregularity.— Gesellechaft (1925). 133 L. T. 488; Mansfield 
Givust1 Parents & ENGINEERING WorEs, v. Robinson [1928] 2 K. B. 353. 

Lrn v. Maaas, [1923] 1 Ch. 615; 92 L. J. 1064. Add. Annotation :—Apld. Pringle v. Hales, 
Ch. 345; 40 R. P. C. 199; sub nom. GUuIstTr [1925] 1 K. B. 678. 


Part XI].—Statutes Conferring Special Jurisdiction. 


1146. In the cross-reference following this case | & Stminar SocretTizs " read ‘‘ See, generally, 
tor ‘‘ See, generally, INDUSTRIAL, PROVIDENT INSURANCE.”’ 
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Voi. SIV.—Criminal Law. Cases 3—212. 


CRIMINAL LAW AND PROCEDURE. 


Norzr.—After June 1, 1926, see Criminal Justice Act, 1925 (c. 86). 


Part 1—Principles of Criminal Liability. 


3. Add. Annotations :—Consd. Sorrell v. Smith, 45. Add. Annotation :—Folld. Bridges v. Griffin, 
[1925] A. C. 700. -Refd. British Oxygen Co. {1925] % K. B. 2388. 
v. Liquid Air, [1925] Oh. 883. Mentd. Brime- 47, Add. Amnnotation:—Mentd. Rodbourne »v. 
low v. Casson, [1924] 1 Ch. 302; Sorrell v. Hudson (1924), 41 T. L. R. 132. 
Smith, [1024] 1 Ch. 506; T hompson v. British 55, Add. Annotation : “—Reld. Anderson v. Daniel 
Oe ee ere arene Cory, [1927] 7p9, Refusal to maintain ai & falibily.)—It is no 
defence to a charge of ‘ _ wilfully refusing & 
22. Add. Annotation :—Refd. Jarvis v. Surrey neglecting to maintain” a wife & family, 
County Council, [1925] 1 K. B. 554. whereby they have become chargeable to the 
23. Add. Annotation :—Refd. Jarvis v. Surrey common fund of a union, that the husband 
Oounty Council, [1925] 1 K. B. 654. bond fide but erroneously believed that he 
38. Add. Annotation :—Refd. R. v. Denyer, was not Icgally bound to maintain them in 
[1926] 2 K. B. 258. part ep a ara ei M “0 Lg So ee 
40. Add. Annotation :—-Consd. dv. —Biaes v. BURRIDGE )» 75 3 
noel “ney on ae onsd. Allard v. Selfridge 22 L. G. I. 555, D. O. 
40a. Right of defendant to give evidence—As to his 167. Add. Annotation :—Refd. R. v. Denyer, 
state of mind.}—(1) Evidence that deft. is [1926] 2 K. B. 258. 
an accessory after the fact docs not support 4177, Add. Annotation :—Consd. R. v. Bateman 
an oe ns pone a principal, or (1925), 94 L. J. K. B. 791. 
accessory before the fac 
(2) On the question of mens rea, deft. is 178. aoe - ck Mae mee R. v. Bateman 
entitled to give evidence of the state of his ( )s . 
mind at the relevant time.——-R. v. Firvz- 212. Add. Annotation :—As to (3) Consd. R. v. 
PATRICK (1926), 19 Cr. App. Rep. 91, C. C. A. Bailey, [1924] 2 K. B. 800. 
PART I. SECT. 1. Oe B.), [1927] 2 R. 565; 47 (Sask.), [1926] 1 W. W. R. 1733 46 
aa. AMisdemeanour.}] — Semble: at . Crim. Cas. isa ca N. Can. Crim. Cas. 118.—CAN, 


comnmmon law disobedience to a statute 
is a misdcmeanour.—-O’DEA v. MIp- 
WIVES REGISTRATION BoaRp (1924), 
26 W. A. L. R. 129.—--AUB. 

241. Statutory offences—* Offence **—— 
Prevention of Crimes Act, 1871 (c. 112), 
hs 7.J—~-STRATHERN Vv. PADDEN, {1926] 

. ©. (J.) 9.-—-SCOT. 

ae il, ** Crime ye ae of 
Crimes Act, 1871 (ec. 112), sa. pa | 
To be relevant a chargo we con- 
travention of sect. 7 must libel upon 
its face a conviction on indictment of 
an offence, & a previous conviction of 
an offonce, both of which offences aut 
be “ crimes ”’ as defined in sect. 
piper oA MACMILLAN, [1927] S. é oN ) 


PART I. SECT. 2, SUB-SECT. 1. 


29 il. Criminal Code, 8. 247.]—~ 
at Ds ravtak ae 48 rae "Guam. Cas. 

29 iss . 
ALLIS-OHAMBERS, ian 
Can. Crim. Cas. 63; 54 O. 
CAN. 

$0 fi, ~———.J—A fish merchant was 
convicted on a change of clandestinely 
taking poeseesion of fish boxes, the 
property of various fish merchants 

knowing that. he had not, & would 

not have, received permission from tho 
owners to his doing so, & with usi 
the boxes by filling them with fish 
dispatching them to the fish market at 
Glasgow :—Held : as there was nothing 
olandestine in the conduct of accused, 
he was ot Uguilty of the offence charged. 

-—MUR vw. ROBERTSON, [1927] 
§. C. ay -) 1.—S00T. 


PART IJ. SECT. 2, SUB-SECT. 2.—A. 
38 li. ——- ———.}—R. v .CRAWFORD 











0, CANADIAN 
“(q933), 


aa 
° 


PART I. SECT. 2, SUB-SECT. aes 


591. Notification o en 
—Public Health Act, Ss. O., 1014 
(c. 218), 8. 55 Op Aine deft., a 
qualifiod medical practitioner, honestly 
believed that a disease was not com- 
municable:—Held: there was no 
mens rea, & he could not ve guilty of a 
criminal offence.~R. GORDON, 
(1924) 2D. Lh. "R 358 ; 43 Oan. Crim. 
Cas. 26; 640.L. 4. 355.—CAN, 


o (p. 38) i, —-—~.]}—Mens rca is an 
Seuantial ingrodicnt of the offence of 
possessing apparatus suitable for the 
manufacture of spirits contrary to 
Inland Revenue nor 8. 180 (e). 
docs not mean that guilty motive or 
intention must be shown. Mens rea 
can bo shown by the presumptions of 
fact which may be raised against 
accused By ue Batu? of the apparatus 
found in his possession & the ciroum- 
ae surrounding that possession.— 

(JACKSON) v. HUTCHINSON, [1925] 

aw W. R. 744.—CAN. 


sb. Keeping beer over legal vw ears 
Ontario Temperance eee pa hd 
& 40.)}—Held: mens 
element.—R.v. HyDR, 1192612 D. Lh. R. 
958; 44 Can. Crim. Cas. 1.—CAN. 


ac. ———, }-—Held : mens rea not 


necessary element.—R. v. BURKE, 
dts Ae 3D. ary a 625; 44 Can. Orim. 





sf. Using bottle for ase geet 
aeseecr ak Savic (01 esapet), 

ent.—R. v. Savic# (On 27), 
47 Can. Crim. Cas. 262.—CAN. 


sj. Branding animal eons authorit 


of owner—Brand A 8. S., 192 
(c. 128) 8. 17(b). fois mens 


rea 
essential ingredi Bit SOLARE Ye. LAWSON 
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PART I. SECT. 8, SUB-SECT. 38.—B. 
o. Delete the word ‘‘ not.” 


PART I, gach 5, SUB-SECT. 1.— 

201 ti. ——— Proof that accuscd under 
fourtecn—-Onus of proof lies on acct 
—Rh. v. SCHNEIDER Late »), 11927) 1 
D. L. KR. 9993 (1927) 1 V WwW. R. 306; 
47 Can. Crim. Cas. 61 1 GAN. 


PART I. SECT. 5, SUB-SECT. 2.-— 
B. (b). 


229 xiii. ——,J—A JnAD may 
appreciate the nature & quality of his 
deed as an illegal act, & may yet be 
insane in respect that he fails to 
recognise that the act is morally wrong } 
& it is sufficient to justify a finding th at 
accused is incapable of instructing his 
defence that, although sane in rprartd 
matters, he is insane in regard to the 
particular subject-matter of the ) charge 

which is made against him -M. 
ADVOCATE v. SHARP, [1927] Ss. C (J.) 
pores 





R. foaT), I. Ll. R. 8 Lah. 684.——iIND. 


e i. JA nap may 
be quiforile from some form of gt 
in the sense in which the word wou d 
be used by an alienist, but may not be 
suffering from unsoundness of mind, as 
dofined in Indian Penal Code, s. "84. 
The iaw recognises nothing but 
sneebactey to realise the nature .of the 

& presumes that where a man’s 
aoa or his faculties of ratiocination 
are sufficiently clear to apprehend 
what he is doing, he must always be 
presumed to intend the conseqnences 
o a action he takes.—MAN1 RAM 

R. (1926), 1. U. R. 8 Lah. 114.—IND. 


eee, JT! 


Sic AICS 








Cases 230a—930. 
230a. 


[1927] 2 K. B. 587. 


244a. S.P.—R. v. Kopscu (1925), 19 Cr. App. 


Rep. 50, C. C. A. 


302. Add. Annotation :—-As to (1) Consd. 
Bateman (1925), 94 L. J. K. B. 791. 
306. Add. Annotation :—Refd. R. v. 
(1925), 18 Cr. App. Rep. 163. 
Add. Annotations :—Consd. A.-G. for Straits 
SettImt. v. Pang Ah Yew, [1925] A. C. 555. 
Refd. Badman v. R., [1924] 1 K. B. 64. 
Add. Annotation :-—-Refd. Lake v. Simmons 


417. 


466. 
(1926), 95 L. J. K. B. 586. 
610. 





708a. 


PART I. peer Bs ata 2.— 
. (c). 

245 iil. -J—The driver of a 
motor car was charged with causing 
the death of a pedestrian by bis reck- 
less driving. Hoe stated that he was 
not guilty ‘tin respect that it the 
incidence of temporary ment dis- 
sociation duc to toxic exhaustive 
factors he was unaware of the presence 
of deceased on the highway & of his 
injuries & death, & was incapable of 
appreciating his immediately previous 
& subsequent actions.” It was not 
disputed that the pedestrian’s death 
had been caused by the oxcessive 
speed & dangerous manceuvring of the 
car :—~~Held: if accused was otherwise 
in a condition which justified his 
driving a car, & if, through no fawlt of 
his own & for some cause outwith his 
control & which ho was not bound to 
foresee, he became either gradually or 
suddenly not master of his action, 
through some mental defect, & was iu 
that state at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty.— H.M. ADVOCATE 
coon {1926} S. Cc. (J.) 45.— 


PART I. SECT. 5, SUB-SECT. 2.—E. 


279 i. Need not be scientific evidence.) 
—R. v. McCoskry, [1927] 2 D. L. R. 
§39; 47 Can. Crim. Cas. 122; 60 
oO, L. &R, 44.—CAN. 


PART I. SECT. 5, SUB-SECT. 3.—A. 


hi, ———~ ——.}-WARYAM SINGH v. 
R. (1926), I. L. R. 7 Lah. 141.—IND. 


PART I. SECT. 5, SUB-SECT. 3.—B. 


297 iv. -+~-Evidence of drunken- 
ness falling short of a proved incapacity 
in accused to form the intent neccessary 
to constitute the crime, & merely 
establishing that his mind was affected 
by drink so that_he more readily gave 
way to some violent passion, does not 
rebut the presumption that a man 
intends the natural consequences of 
his acts.—SHERU & GAMA v. R. (1923), 
I. L. hi. 7 Lah. 50.—IND, 











--}—The Ct. of Criminal Appeal has 
no power to alter the rules in Jc 
Case, No. 229, ante.—R. v. FLAVELL (1926), 
19 Cr. App. Rep. 141, C. C. A. 
248, Add. Annotation :—Mentd. 


Add. Annotation :—Mentd. Pickup v. United 
Kingdom Dental Board, [1928] 2 K. B. 459. 


Not supported by evidence that de- 
fendant accessory after the fact.J—R. v. 
FITZPATRICK, No. 40a, ante. 

732a. ——-.]—R. v. Fitzpatrick, No. 40a, ante. 

751a. —-—.]—On a charge of attempting to obtain 
by false pretences, ‘‘intent’’ & ‘‘ attempt ’”’ 
must be carefully distinguished.—R. v. 
Punca (1927), 20 Cr. App. Rep. 18, C. C. A. 


aghten’s 


R. v. Harris, 812 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


155. Add. Annotation :-—Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 

756. Add. Annotation :—Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 


2. Add. Annotations :—Consd. Sorrell v. Smith, 
[1925] A. ©. 700. 
v. Liquid Air, 


Refd British Oxygen Co. 
[1925] Ch. 3888. Mentd. 


Brimelow v. Casson, [1924] 1 Ch. 802 ; Sorrell 


R. v. 


Canham 814. 


861. 


902. 


913. 


930. 


PART I. SECT. 6, SUB-SECT. 2.—B. 


4586 iv. -}—Where soveral 
ersons join in beating another with 
this, & inflict such serious injuries 
on him that he dies shortly after the 
beating, all are guilty of the offence of 
murder without distinction.—R. v. 
ee (1923), I. L. R. 45 All. 727.— 














456 v. -}—The do to 
death of one person at the hands of 
several persons, in circumstunces in 
which it could never be known by which 
hand life was actually extinguished, 
amounts to murder, & not merely 
attempted murder, on the part of 
each of the persons eoncerned.— 
GuosH v. R. (1924), 41 VT. L. R. 273 
L. R. 52 Ind. App. 40.—IND. 


PART I. SECT. 6, SUB-SECT. 3.— 
B. (a). 





ni. -}-—A person cannot be said 
to have aided & abetted another, where 
the latter had no consciousness of his 
act & exercised no volition in the 
Ay peer ee ig v. RASOOL, [1924] App. D. 


PART I. SECT. 6, SUB-SECT. 6.— C. 


772i. Inability for atlempt—Larceny.] 
—R. v. SHA, [1926] 3 D. L. R. 553 ; 
{1926} 2 W. W. R. 319; 46 Can. Crim. 
Cag. 209; 36 Man. L. R. 64.—CAN, 


PART I. SECT. 6, SUB-SECT. 6.—D. 


af. Charge of assault with intent to 
commit rape—Amounts to charge of 
attempted rape.|—R. v. MACINTYRE 
(1925), 43 Can. Crim. Cas. 356.—CAN. 


PART I. SECT. 6, SUB-SECT. 1.—A, 


h i. -+—Every person of 
legal responsibility who knowingly & 
voluntarily co-operates with, or aids 
or assists or advises or encourages 
another in the commission of a crime 
is an accomplice, without regard to 
the degree of his guilt.—R. v. GaL- 
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v. Smith, [1924] 1 Ch. 506; Thompson v. 
British Medical Assocn., [1924] A. C. 764. 


Add. Annotations :—As to (1) Refd..Hardie & 
Lane v. Chilton, [1928] 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
Generally, Refd. G. W. K. v. Dunlop Rubber 
Co. (1926), 42 T. L. R. 376. Mentd. Brime- 
low v. Casson, [1924] 1 Ch. 302. 


Add. Annotation :—Generally, Refd. R. v. 
Berg, Britt, Carré & Lummies (1927), 20 
Cr. App. Rep. 38. 

Add. Annotation :—Refd. R. v. Gordon (1925), 
133 L. T. 734. 

Add. Annotations :—Mentd. Rt. v. 
[1927] 2 K. B. 587; R. v. Noble (1928), 20 
Cr. App. Rep. 191. 

Add. Annotation :— Refd. BR. v. Luberg (1926), 
135 L. T. 414. 


2 K. B. 306. As to 


Harris, 


LAGHER, (1924] 4 D. L. R. 1059; 3 
W. W. rn. 357.—CAN., 


PART I. SECT. 6, SUB-SECT. 8.—A. 


Bi. Conspiracy cannot exist 
unless two or more persons are partics 
to an agrecment to do an illegal act, 
or to do a logal act illegally, both know- 
ing, or being deemed to know, that the 
carrying out of the purpose involves 
the commission of an indictable offence. 
Q. Tt. 39 Kk. B. 436.—CAN. 





PART I. SECT. 6, SUB-SECT. 8.—C. 

831 i. One alone cannot conspire.|— 
There can be no conspiracy unless two 
or more minds are ad idem as to their 
cbject.—HarRRis v. RR. (1927), 48 
N. L. nr. 330.— S.AF. 


835 i. Husband & wife.)—Husband 
& wife cannot conspire together so as 
to be guilty of the crime of conspiracy. 


PART I. SECT. 6, SUB-SECT. 8.—N, 
894. ii. }-R. v. Boox- 

MALTER & LANIN, [1924] 3 D. L. R. 

122; 42 Can. Crim. Cas. 186.—CAN. 





ete 


PART I. SECT. 6, SUB-SECT. 8.—O (a). 


921 i. Conspiracy may be inferred 
from facts pecs }—R. v. SIMINGTON 
ee (1926), 45 Can. Crim. Cas. 249.— 


921 ii. S. P. R. v. TNORNTON (RB. C.) 
(1926), 46 Can. Crim. Cas. 249.—CAN, 


q i. -J—If an information 
charges @ conspiracy between A., B., 
C. & D., together & with Eb. & F. & 
others, & a conviction finds A. guilty 
of a conspiracy with B. & with I. & F. 
& others, the conspiracy on which A. 
is convicted is not a different con- 
spree from the one on which ho was 
charged.— It. v. MARINO & CRISOFI, 
[1927] 2 W. W. R. 468; 47 Can. Crim. 
Cas. 348 > 38 B. C. R. 453.—CAN, 








Vol. 31V.—Criminal Law. Cases 960a—1235. 


Part I1—Original Criminal Jurisdiction. 


960a. |—Grey’s (LorD) Casm (1541), 1 
State, Tr. 439. : 

961a. Right of Scotch peer.]|—-SaNcHAR’s (LORD) 
Cask (1612), 9 Co. Rep. 117a; 77 E. R. 902 ; 
~~ ria SANQUIRE’S (LORD) OASE, 2 State, 

Annotations :—Consd. R. v. Graham (1791), 2 Leach, 547. 

Refd. Clarendon’s Case (1667), 6 State, Tr. 291. Mentd. 
Judgment & Execution in Treason & veleny Case (un- 
dated), 12 Co. Rep. 120; Tt. v. Cooke (1826), 7 Dow. & 
Ry. K. B. 673; Smith v. It. (1849), 13 Q. B. 738; R. v. 
aye eee L. R. 3 Q. B. 487; R. v. Plummer, [1902] 
967a. -——- Not by articles exhibited by peer in 
House of Lords.|—CLARENDON’S (EARL) 
CASE (1667), 6 State, Tr. 291. 

.J}—SomMERSET’s (DUKE) CASE (1551), 

1 State, Tr. 515. 

988. Add. Annotation: — Mentd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

989. For “ R. v. Exwior’’ read “ R. v. ELLrot, 
Hounis & VALENTINE.’’ 

Add. Annotations :—Refd. K. v. Paty (1704), 
2 Ld. Raym. 1105; Burdett v. Abbot (1811), 
14 Hast, 1. 

991. Add. Annotation :-—Consd. R. v. Cory, [1927] 
1 K. B. 810. 

992. Add. Annotation :—Refd. Jeyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1004. Add. Annotation :—Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

1007. Add. Annotations :—Generally, Mentd. R. v- 
Evening Standard, Ea p. Public Prosecu- 
tions Director, R. v. Manchester Guardian, 
Ex p. Same, R. v. Daily xpress, Ha p. 
Same (1924), 40 T. L. R. 833; R. v. Daily 
Mirror, x p. Smith, [1927] 1 K. B. 845. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court. |— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 86).—R. v. CENTRAL CRIMINAL 
JouRT JJ., Ex p. LONDON Counry COUNCII, 
[1925] 2 K. B. 43; 94L. J. K. B. 479; 132 
L. T. 666; 89 J. P. 65; 41 T. L. R. 
269; 69 Sol. Jo. 381; 27 Cox, C. C. 734, 

1022a. ——- ——.]—R.v. DEVON JJ., Hx p. PUBLIC 
PROSECUTIONS DrrEcTOR, No. 1138, post. 


1080. Add. Annotation :-——Distd. R. v. Teesdale 
(1927), 1388 L. T. 160. 

10381. Add. Annotation :—Distd. R. v. Teesdale 
(1927), 188 L. T. 160. 

10381a. .J—It is not necessary in 
order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 83), s. 5, on a second conviction for an 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words ‘‘rogue & vagabond,” 





9752. 














PART II. eee la aaa 1.— taining 








money for travelling expenses & oon- 
instructions to proceed 
Montreal, was doft.’s act committed 


since the statute itself provides that a person 
convicted of any of those offences ‘ shall be 
deemed a rogue & vagabond.”—-R. v. TEES- 
DALE (1927), 188 L. T. 160; 91 J. P. 184; 
44T. L. R. 303; 28 Cox, C. C. 488; 20 Cr. 
App. Rep. 113, C. C. A. 


1049. Add. Annotation:—Mentd. Salvesen (or 
von Lorang) v. Austrian Property Administra- 
tor, [1927] A. C. 641. ; 

1079a. —-— Fraudulent conversion begun abroad— 
Receipt of proceeds in England.|—-A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, ‘s justiciable 
in this country.—R. v. Lymm (1024), 18 Cr. 
App. Rep. 59, C. ©. A. 

1100. Add. Annotation :—Refd. 
[1926] P. 185. 

1101. Add. Annotation :—Distd. The Fagernes, 
[1927] P. 311. 


1124. Add. Annotations :—-As to (2) Refd. The 
Fagernes, [1926] P. 185. Asito (4) Refd. The 
Fagernes, [1926] P. 185. 


1138. For the existing paragraph in original 

volume substitute the following paragraph :— 
——.]—A person on 
board one of His Majesty’s ships, which was 
then in commission & lying in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army Air Force Institutes. He was 
placed under arrest by an executive officer 
of the ship, &, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 50), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triable only by the Scottish 
cts. :—Held: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of ' 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended.—R. 
v. DEVON JJ., Ex p. PUBLIC PROSECUTIONS 
DIRECTOR, [1924] 1 K. B. 5038; 93 L. J. K. B. 
284; 130 L. T. 640; 88 J.P.73; 40 T. L. R. 
213; 68 Sol. Jo. 422; 27 Cox, C. C. 593, D.C. 


1285. Add. Annotations :-—Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 8. 


390; 590. L. R. 65.—CAN, 
PART II. SECT. 8, SUB-SECT. 3. 


The Fagernes, 


eos eee et ee ome meen 





fo by a eee oe ecard iden eee AIG ot the ede Rw B See 47 Can. Cri Ry 3 An 
written oft. m a city in : ww Re Ue RUGE (1927), 47 Can. Crim, Cas. 311 ; 
Pennaylvauia to Ontario, enclosing Lorrvs (1926), 45 Can. Crim. Cas. 69 0, aA R. 277.—CAN. 
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Cases 1269—1446a. FEnauisn AND EMPIRE DicEst SUPPLEMENT. 


- Part II]—tLimitation of Time for Criminal Proceedings. 


1269. Add. Annotation :—Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721. 


1366. Add. Annotations :—Mentd. R. v. Harris, 
[1927]2 K. B. 587; R. v. Liddle (1928), 21 


Cr. App. Rep. 8. 
1411a. ——- When 
App. Rep. 185, OC. C. A. 


1416. Add. Annotations :—Apld. R. v. Williams 
(1925), 19 Cr. App. Rep. 67. 
Dennis, R v. Parker, £1924] 1 K. B. 867; R. 
v. McDonnell (1928), 20 Cr. App. Rep. 163. 


1436a. ———- When term of imprisonment short.] 
—In the case of a short sentence; where an 
appeal cannot be speedily 


PART IV. SECT, 1. 


1301 vii. ——- ——.|-—R.. v. COOPER- 
BLOOM 1 y24), 43 Can. Crim. Cas. 394. 


1301 viii. -~-—-.]—Tho main, 
although not necessarily the only, 
consideration that should determine 
the exercise of a magistrate’s discretion 
is the question of securing the attend- 
ance oF ae oho v. RR. (1927), 48 

---Crimina] Code, 
8. Gus, rovides that where the offence 
is punishable by imprisonment for 
more than five years a justice of the 
peace, jointly with some other justice, 
may in certain circumstances admit 
the accused to bail. One justice has 
no jurisdiction to take the recognis- 
ances, &, if he does so, no lability is 
imposed, at least no Hability which can 
be enforced in a summary manner.— 
R. v. Menon, [1924] 1 W. W. R. 111; 
41 Can. Crim. Cas. 164; 18 Sask. L. R. 
60.—-CAN. 

sg. dmount of bail-—Power to in- 
crease.J—--Bail was fixed by a magis- 
trate at the close of a preparatory 
examination of accused who was com- 
mitted for trial. The examination was 
reopened to ascertain whether accused 
admitted sight previous convictions. 
Upon his admission, proscoutcr ® apyiee 
for an increase of bail, which the 
magistrate granted. Accused thon 
applied for an order that the bail 
as originally fixed should stand :— 
Held: it was compotent for the magis- 
trate to mevoneider the amount of the 
bail.—Swanrt v. R. (1923), 44 N. L. R. 
133 5S. AF. 

sh. lffect of bail—tWhether_ reckoned 
as part of imprisonment.}—The time 
during which prisoner is out on bail 
under an order for bail made at his 
request cannot be reckoned as part of 
his term of imprisonment, even though 
such order was ultra vires.—R. v. Tact, 
Pas 3 NEN 129; 43 Can. Crim. 


-+~-The time of im- 
prisonmont for an offence against 

anitoba Tempcrance Act does not 
continue to run while prisoner is out 
on bail pendin on PP peal.—R. 2. 
Sirgs, (1925) 3 3615; [1925] 
2 Ww. WwW. tt. 325 5 ti Gin, Crim. Cas. 


sk. Estreatment of ada ae ro- 
cedure to be followed on an applica- 
tion to estreat ball is to be found in 

















ranted—Only in special cir- 
cumstances.|—R. v. GReagoRY (1928), 20 Cr. 


heard, the ct. 


Part 1V.—Bail. 


may grant bail—R. v. SELKIRK (1925), 18 
Cr. App. Rep. 172, C. 0. A. 


1439. Add. Annotation :—Mentd. R. v. Chesshire, 


Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 
1445. Add. Citation :—87 J. P. Jo. 586. 
Add. Annotation :—Refd. R. v. 


Davidson 


(1927), 20 Cr. App. Rep. 66. 


1445a. 





Mentd. R. v. 


1446a. 





Bail Act, s. 12 (2).—R. v. BRIGGS 
(1923), 33 B.C. R. OO7 .-—CAN. 


8). Anptication to remit — 
Appeal.|}—No appeal lies from the 
refural by a county ct. judge of a 
motion to remit, & discharge une 
estreat of appct.’s bail-bond.—R. 
ScHNHEIDER 1923), 40 Can. Crim. Cas, 
206; 560. L. R. 215.—CAN. 


PART IV. SECT. 2. 
amet? pane MURRAY (1926), 
59 Bi S. ih. 119.—-CAN 


1336 {il. }—The fundamental 
test on ball motions is the probability 
of prisoner’s evading justice.—THE 
STATF, v. ye ieee (1926) I. R. 2073 59 
I. L. T. 141.—IR. 


1344 i. Severity of nunish- 
ment.j—The ct. may have regard to 
(a) the seriousness of the crime 
charged ; (b) the severity of the punish- 
ment ; a tho strength of the case on 
the depositions ; (d) the prospect of a 
reasonably specdy trial; & (e) the 
opposition of the He -Q. —~THE STATE v. 














PourceLL, [1926] I. R. gat 59 LL. T. 
141.— IR. 
1344 ii. — ~- ——- --—— NA 


A aa 
CHANDRA JAGATI v. R. (1927), Kr rie hi. 
6 Pat. 802.—IND. 


1849 i. Conduct of prisoner--—Tamper- 
ing with Crown witnesses.) —Tampering 
with the prosecution witnesses may be 
@& good reason for fant bail.— 
KRISHNA CHANDRA JAGATI v. R. (1927), 
I. L. R. 6 Pat. 802.—IN 

1349 ii. a wie bail was 
opposed, on the ground that accused 
had been arrested before investigations 
were complete to prevent his tampering 

with Crown witnosses :——Held; the 

magistrato was not warranted in 
a bail for that reason.—KoK v. 
KR. (1927), 48 N. L. R. 267.—~S. AF. 


PART IV. SECT. 4. 








Dinan 
s 





1361 -}-R. v. STaae 
Sida 44 Oan. Crim. . 128.—CAN. 


——,]}——The op position of tho 


A. ou to the gt f bail » while en- 
titled to grea (gles nt, does en bind 
the discretion of the ct.—Tne STATE 


v. PURCELL, [1926] LR. 207; 691.L.T 
141.—IR. 


1861 vi ---THE STATE 0. 
POROEL, [1926] I. R. 207; 59 LL. T. 


1861 wil, ——- -———.}-R. v. Nea 
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-|—The ct., in granting an application 
for leave to appeal agains 
sentence, offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a ously in the 
same sum.—R. v. MacDonarp (19 

Cr. App. Rep. 26, C. C. A. 


.|—R. v. Davrpson, No. 3129b, post. 


conviction & 


8), 21 


SAN Htwa (1927), 61. L. R. Ran. 276. 
—- IND, 


PART IV. SECT. 8. 
1401 v. .}——-Where a police 
magistrate refused to allow accused to 
be released on bail ponding the pre- 








liminary hearing, an application by 
way of habeas corpus for accnred’s 
release on bail was nted.—R. v. 

. W. R. 643 oo 


MACDONALD, [1925] 2 
CAN, 


PART IV. SECT. 12, 


sm. Grounds for granting.|—~While 
it is not possible to lay down an in- 
flexible e a8 to when a@ person con- 
victed of an offence & sentenced to 
imprisonment, who appeals against 
his rN an should or should not be 
admitted to bail pending the deter- 
mination oft reel a peal, it is important 
to bear in ml t every one is pre- 
sumed to be: Ciunaeeat until legally 
convicted, & that so far as is humanly 
possible the law should be so ad- 
tered as not to do injustice to an 
innocent person.—R. v. SMITH, RK. v. 
BARNARD (1924), 43 Can. Crim. Cas. 
24; 560. L. R. 244.—OAN. ‘ 
Re Fy Su bs gh ied Court of Oanada.] 
the Supreme Ct. has no 
Faria edictlo on to The ail =? 
xocus person pen 8S appe 
such jurisdiction be conferred by 
Criminal Code, 8s. 1019 (1), upon the 
Chief Justice of the appellate ot. or a 
judge of that ct. oe enatos by him.— 





ELE 2%. Ree ie ha .L. R. 4703 
iia) 8. eae O. . Crim. Cas. 
ei. Time for enteri into 


recognisance.}—On an appeal from a 
summary conviction, since there is now 
no time limit for the notice of 
appeal under Code, s. 750, 
é6re is no time limit for entering into 
the recognisance which may be given 
under rege -~pect. c.—R. v. BARILKO, 
{1924] 4 D. L. R. 882; 3 W. W. R. 
ae ia e 
———.}—R. v. DESJARLAIS, 
11924} 3 W. W. W. R. 145.—CAN. 


PART IV. SEOT. 13. 
so. Refusal by shertf{f—Summary com- 
plaint.}—Held : an appeal to the High 
Ct. of Justiciary against a refusal o 
bail was not confined to a tried 


upon indictment. — Lip 
Pi aul 1926) 8. CG. rent ‘ior — 


Vol. XIV.—Criminal Law. 


Cases 1458-—1704a. 


Part V.—Proceedings Preliminary to Indictment. 


1458. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 800. 


1459. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 800. 


1484. Add. Citation :—31 T. L. R. 401. 
1518a. i me v. Boutron (1871), 12 Cox, 


Annotation :—Mentd. R. v. Luborg (1026), 135 L. T. 414. 
1523. Add. Annotations :—Mentd. R. v. Harris, 
{1927} 2 K. B. 587; R. v. Noble (1928), 20 


Or. App. Rep. 191. 


s. 28.J—Under the above sect. in order to 


entitle a constable to take a person into 


custody without a warrant it is not necessary 


that the person should be in fact committing 


676 ; 
22, D. ©. 





1668a. 
oo re ae v. Bovutron (1871), 12 Cox, 
Annotation :—Mentd. R. v. Luberg (1926), 135 L. T. 414. 144, 


1588. Add. Annotation :—-Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 


1611. Add. Annotations :—Refd. Poland v. Parr, Apld 
(1927] 1 K. B. 2386. Mentd. Prager v. Biat- 
Stamp & Heacock, [1924] 1 K. B. 


1622. Add. Annotation :—Folld. Isaacs v. Keech, 


ppc 
566. 


[1925] 2 K. B. 354. 


1622a. ——— Town Police Clauses Act, 1847 (c. 89), 


PART V. SECT. 1, SUB-SECT. 2.—A. 


1498 i. Necessary to inform tes 
under what power constable acting. }-— 
A person about to be arrested is 
entitled to know under what power the 
constable ia arresting him &, if he 
specifies a cortain power, which the 
person knows the constable has not 
got, he is entitled to object to such 
arrest & SrOape from cue such 
custody not being a lawf one.— 
APPABANU MUDALIAR w. R. (1924), 
I. L. R. 47 Mad. 442.—IND. 


sp. Sccond_ arrest ye justified —~ First 
arrest or Ade ad }+—-H2 py. MALATSKY, 
[1925] 2 L. R. 242; 43 Can. Crim. 
Cas, qi GAN: 


PART V. eae 1, SUB-SECT. 2.- 


1555 v -.}+~-Telegrams from 
the ‘ "police "ofa N ative Stato which, 
in addition to poreouel description of 
the fugitive suggestions of his 
possible movements, muerely alleged 
that he was wantod for embezzlement 
of money to the value of two lakhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
era his arrest without a warrant in 

itish India.—-SuBoDH CHANDRA ae 
CHOWDHRY v. RR, (1924), I. L. R. 3 
Oalc. 319.—-IND. 


PART V. SECT. 1, soem 2.— 
E. (e) i. 


+ Act, R. S. A. 
(¢. am, 8. a. 8 J—T'wo police officers, 
BUSpPCO that accused sold liquor 
contrary to os above Act, went to his 
poo &, without disclosing their 
dentity, asked him to serve them with 
liquor, which be did. Haying con- 
sumed the liquor they ordered more, 
which was being served but not con- 
sumed when, disclosing their identity, 
the arrouted accused without a war- 
rant :—Held: accused was ‘found 
actually cormmmitting * an offence, & 
ue be arrested Mia a & warrant.— 


. vw. HILLs, ee WwW. R. 651; ; 
df din, G Crim. Oas. 329 ; 20 Alta. L. R. 
a ii. anitoba Tem ne Ae, 


0. Ou Ae se it bart Ww. 14] a 
48 gon (ean. “Gas. 308.~—-CAN, ; 


1922 


Annotations :-—Oo 


Annotation :—Refd. Howard v. Gossett “s 


1678a. ——- ———.]—-BLATCHER v. 
Hy. Bl. ae aha tay 10. 


nad. 
A.-G. v. se ee san” Mi 
1678b. -—— ——~ Except aes ree to A. & 
constable.|—-WEATHERELL v. WATSON (1822), 


the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it.—Isaacs v. 
KEECH, [1925] 2 K. B. 354; 941. J. K. B. 
1388 L. T. 847; 
T. L. R. 482; 23 L. G. BR. 4443 28 Cox, 0. 0, 


go J. P. 1809; 41 


.|~—-BRown’s Cask (1647), cited in 
2 Hale. P. C. at p. 


4 li 1 Q, Ss. 
EMP (1782), 1 
1823), 1B. & CG. 288 


1L. 3.0.8. K. B. 2. 


1704a. —-—- To rehear charge—Justices equally 


divided.}—Appct. was charged with the 


sq. Inclusion of words not applic- 

able.}—Where deft.’s arrest was justi- 
fied, as he was not prejudiced in any 
way :—Held: application for his 
discharge should © dismissed, not- 
withstanding the inclusion in the 
warrant of words which were not 
applicable & should have been omitted. 
—QOVERSRERS OF THE PoOR v. MAR- 
Peete (1924), 42 Can. Crim. Cas. 132 ; 
57 N.S. R. 315.——CAN. 


PART V. as 1, SUB-SECT. 2.— 


se Cc e 

1674 iii. -}—Where an arreat is 
not justified without @ warrant, it is 
necessary for the constable making the 
arrest to have the warrant in his per- 
sonal pussession, even although Mhe 
person arrested doos not demand its 
production. It is not sufficient that a 
watrant has been issued directed to 
‘“‘all or any of the police officers ’’ of 
the province, & is in possersion of 4@ 
constable on whose instructions by 
telephone another constable at a 
different place makes the arrest & 
delivers the person arrested to the 
constable who holds the warrant.— 
R. v, cee [1924] 3 D. L. BR. 505; 

W. W.R. 646; 20 Alta. L. R. 415.— 





ar: 
>: 


1685 v. .}—An arrest on a 
Sunday under a warrant issued fur an 
offence against Manitoba Temperance 

Act, OC. A., 1924 (ec. ee is not ee 
—RK. yf acire, 1927] 2 L. 

H927)) 1 W. R. 1$4 : ; it Can. 
ee Cas. 345 ; 36 Man. L. R. 386.— 


st. Accused illegally under arrest 
without warrant.}—Where, when & war- 
rant was issued, accused was illegally 
under arrest because previously ar- 
rested without a warrant :—Held: it 
did not affect the validity of the war- 
ss R. Ne BaRItKo, [1 } 1 

W. W. R. 6 41 Can. Crim. Casa. 193; 
20 “alta, L 5 O03 126.—CAN. 


PART V. bet 1, SUB-SECT. 3. 

oe: a er constables acting 
he authority given by a 

search Aesth to the ponrtable 4 

whom it is addressed extends to 

other constables acting in aerbart 
th him under it.—R. ov. DIAMOND» 

{1924} 1 D. ig eR. 1038; 1 W. W. R. 
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i.-—— 


indictable offence of causing grievous bodily 


444; 42 Can. Crim. Caa. 90; 20 Alta. 
L. R. 60.—CAN. 


ll. Validity of information. }— 
The ct. refused to sct aside a search 
warrant issued under the above Act, 
where the grounda of suspicion were 
written on a separate picce of paper 
attached to the information but not 
initialled.—-R. v. WILsoNn, Wr p. HAR- 
aon (1911), 40 N. B. R. 384.— 








1 ii. -—— .]}—A search warrant 
issued under the above Act will be 
quashed where no Arcunes of surpicion 
are stated in the information.—RkKhi. v. 
NICKERSON, Ex p. Wrston (1911), 40 
N. B. R. 382.-—-CAN. 


ans V. SECT. 2, igreagtel 1. 


1928] 2 W. W. Ww. R. o56 39 Can. ‘Crim 
Cus. 384.—CAN., 

a ii. Totr oar without inquir- 
ing as to arrest. -—W here an accused 
eben is before a Se puieats who bas 

risdiction over the offence, the 
magistrate nced not inquire how he 
came there, but may proceed to try 
the case, notwithstanding objection by 
accused that he was wrongfully ar- 
rested without warrant.—H. v. AL- 
pu cae D.L. R. 863: 1W. W. 


8 63 — 
.}—If accused be found 





o i. 
guilty of a lesser included offence, it fs 
unnecessary to amend the char 
QUN v. R., (1924) 4 D. L. R. 182. AN. 

e i. To hear ean ge on subse- 
quent information—FPrior illegal arrest.) 
—If a person is duly charged witb an 
offence on an poration. under oath 
& is arrested on a warrant duly issued 
& brought before the magistrate, the 

magistrate’s jurisdiction is not ousted 
by tho fact that at the time of the 
information arrest accused was 
under detention as the result of an 
iNegal arrest without warrant.— 
a v. JOHNSON, [1924] 3 D. L. R. 470; 
V. W. BR. 828; 34 Man. L. R. 100.— 


e ii, Prior sd search. }—~ 
Held: assuming a searoh to havo 
been illegal, it dia not Paitest sub- 
seusent roceedings under a war- 
ant, & there was nothing to attect 
the ‘Jurisdiction of the magistrate.— 
. v. DIPENTA (1924), 42 Can. Crim. 
Cas.152: 57 N.S. R. 204.—CAN. 











Cases 1704a—1918a. 


1793. Add. Annotations:—Consd. R. 


1794. 


harm by the reckless & wanton driving of a 
motorcar. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 

appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), s. 25 :—Held: under that sect. the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 

opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
bad not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must be discharged.—R. v. Hrrr- 
FORDSHIRE JJ., Ex p. LARSEN, [1926] 1 K. B. 
191; 95 L. J. K. B. 130; 134 L. T. 143 ; 
89 J.P. 205; 42 T.L. R. 77; 28 Cox, C. C. 
90, D.C. 
v. Beebe 
(1925), 183 L. T. 736. Refd. Statham v. 
Statham (1928), 45 T. L. R. 127. 

Add. Annotation :—Refd. KR. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 


1798a. Several prisoners charged on same facts— 


1823. 


Differentiation of charges—One prisoner 
punishable summarily—Other prisoner punish- 


Part VI.— 


Add. Annotation’: — Refd. 
Attlee (1928), 45 T. L. BR. 75. 


Scammell v, 


1826. Add. Annotation :—Apld. Hart v. Hudson, 


[1928] 2 K. B. 629. 


1900a. Receiving property—Known to have been 


obtained by fraud or false pretences.J]—To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
FPA ie elena (1924), 18 Cr. App. Rep. 


1810c. 


ENGLISH AND Euprre Dicest SurpPLEMENT. 


able on 


indictment.]—- When _ charges 
are to be 


brought against more than one 


_ prisoner on the same set of facts, it is desirable 


that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary.—R. v. COPE (1925), 94 
L. J. K. B. 662; 182 L. T. 800; 89 J. P. 
100; 41 T. L. R. 418; 27 Cox, C, C. 778 ; 

18 Cr. App. Rep. 181, O. O. A. 


1804. Add. Annotation :—-Mentd. R. v. Ely JJ., 


Ex p. Mann (1928), 45 T. L. R. 92. 


1810a. Add. Citations :—[1924] 1 K. B. 248; 93 
-L. J. K. 


B. 66; 180 L. T. 414; 27 Cox, 

C. C. 581. 
1810b. —-— How proved.]—(1) An appeal lies 
to the Ot. of Crimi Appeal against a 


sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like any other fact cats in a criminal ct. 
—R. v. SMITH, [1925] 1 K. B. 603; 94 L. J. 
K. B. 592; 182 L. T. 799; 89 J. P. 79 ; 
41 T. L. R. 859; 27 Cox, oO. C. 782 ; 18 
Cr. App. Rep. 170, C. C. A. 


--—Breach of recognisance must 
be strictly proved.—R. v. BUTLER (1926), 19 
Cr. App. Rep. 127, C. C. A. 


Indictments. 


offence—Founded on facts disclosed in de- 
positions.|—Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions.—R. v. 
Moraan, [1925] 1 K. B. 752; 94 L. J. K. B. 
672; 1383 L. T. 94; 89J. P. 185; 28 Cox, 
C.C.1; 18 Cr. App. Rep. 180, C. C. A. 


1910a. Fresh indictment in respect of another 


PART V. SECT. 2, SUB-SECT. 4. 


1801 i. Form of commitment—Omis- 
sion of time of offence.]-——A warrant of 
commitment did not comply witb 
Summary Convictions Act, BC., 1915, 
in not fixing the time when the offence 
was committed :—Held: bad.—R. v. 





JitopGerRs, (1923) 3 W. W. R. 955; 
41 Can. oe: Cas. 190; 33 B. CO. R. 
16.—CAN 

1801 ii. Error in statutory 


description of offence.}—The use in the 
warrant of commitment of the words 

‘ceremony of marriage’ instead of 
‘form of marriage,’ as in the sta- 
‘tutory description, is no ground for 
setting aside a conviction, the mean- 
ng in both cases being the same 
& not as Ne hable.—R. v. Roop, 
{1924] 3 D. L. R. 9853 57 N. S. R. 
325.—CAN 


sana SECT. 2, SUB-SECT. 5. 
Aa pest NE 8 BAIL 
37.—CAN. 





»E-R. v 
1f97) 3 Terr. L. "R. 
sv. Hstreatment of recognisance.|— 
The estreating of @ reco ance by a 
inagistrate may be oarried out under 


Criminal Code, s. 1099, & any further 
necessary proceedi follow under the 
subsequent sects. without the require- 
ment of any order of the cts.—R. v. 
McCoy ~ BRownN (1924), 34 B. C. R. 
14, ihe 
———. ore 1924), 
57 N. 8. R. bore A 
SX. Nolice of ae to accused 
é& sureties necessury.|—R. v. MOTAVISH, 
Ez p. PEN en. ); (1927) 1D.L. R. 
893; [1927] 182; 47 
Can, Crim. Ging, oi GaN 





When  ordered.}—R 
LRPICKI, L [yeah 4D.L.R.170; [1925] 
2 W. W. RR. 726; 44 Can. Crim. Cas. 
ee CAN 





One surety bound 
instead of | of two.}—R. : CakvEny, Er n. 
HowE, [1925] 3 ND. L. R. 414: 44 Can. 
Crim. Cas. 69. —CAN. 


sb. ——— a ae a aoa 
(1914), 29 W. L. 115; 
535; 23 Can. Crim. Cas. a7 Pon 


ae _— Within. discretion of 
rt.}-——-R. ©. Mo peas Ex p. BROWN 
(Man. ), [1927] 1 D. L. R. 893; [1927] 
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1913a. Multiplication of 


indictments—Disap- 


1 W. W. R,. 182; 
a lei 
——— Discharge of. Paw: v. SCHRAM 
(1815), 2 U- C. R. 91.——CAN. 
sk. —— Avoidance of.)—R. rv. MAc- 
Dowarn (1925), 43 Can. Crim. Can, 381. 


47 Can. Crim. Cas. 


PART VI. SECT. 2, SUB-SECT. 1.—A. 
1814 fii. Newly created offence.] 
—A statute comes into force on the 
first moment of the day on which it 
receives the Royal assent, & if it be 
one creating a crime, an offence com- 
mitted on that day, even although 
before the actual time at which the 
Feo fs assent was given, is within the 
Act.—R. v. Rocco, (192431 D.L. R 
601; 41 Can. Crim. Cas. 101.—CAN. 


PART VI, SECT. 3, SUB-SECT. 1. 

1907 i. Separate indictments in respect 
of same tra Where act con- 
stitutes more than one o ae 
carnal Pasemulal of young girl 
merce 


. & OL 
. B.), [1927] 3 L. R. 984; °48 
n. Crim. Cas. soe. CAN, 





proved.|—(1) The ct. entirely approves of a 
ct. of trial dealing with al) outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

_ (2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment.— 
R. v. TAYLOR (alias SAUNDERS, alias WALLACE) 
(1924), 18 Cr. App. Rep. 25, ©. C. A. 


Annotation :—Generally, Refd. R. v. Taylor (1926), 19 Cr. 
App. Rep. 146. a ae 








1913b. —- ——.]—R. v. CLARKE, No. 2115a, post. 

1918e, —.- -——.]—R. v. Tyreman, No. 5359b, 
post. 

1913d, — -}-—Offences which may lawfully 


be charged in one indictment ought not to 
be distributed into more.—R. v. Smrru (1926), 
19 Cr. App. Rep. 151, C. C. A. 


1913e. S. P. R. v. CARVER (1927), 20 Cr. App. Rep. 
3,0. C, A. 


19384. Add. Annotation :—Folld. R. v. Mosley: 
11924] 2 kK. B. 187. 


19387a. —— -——.]—-Counts for offences within 
Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions.—R. v. 
MOSLEY, [1924] 2 K. B. 187; 93 L. J. K. B. 
894; 1380 L. T. 881; 88 J. P. 91, 68 Sol. 
Jo. 757; 27 Cox, C. C. 635; 18 Cr. App. 
Rep. 69, C. C. A. 

Annotation :—Refd. R. v. Morgan, ([1925] 1 K. B. 752. 

1978a. Larceny—Specific articles stolen must be 
set out.J—R. v. DouGLAS (1926),19 Cr. App. 
Rep. 119, C. C. A. 

1992a. S. P. R. v.: DRAKE (1850), 14 J. P. 483; 
4 Cox, ©. C. 333. 

2102a. —-— Prejudice to one defendant.]-—Persons 
arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
—H. v. TOWNSEND, R. v. HILDER (1924), 
18 Cr. App. Rep. 117, C. C. A. 


2105a. -]-—When a statement by one accused 
intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tricd separately.— 
Ae EermOUr (1927), 20 Cr. App. Rep. 98, 





Vol. XIV.—Criminal Law. 


Cases 1918a— 2316. 


2115a. ——- -—-—-.]—Indictments should not 
be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment.—R. v. CLARK® 
(1125), 18 Cr. App. Rep. 166, O. C. A. 

2155a. ——.J—R. v. LuBERG, No. $156d, 
post. 

2195. Add. Annotation :—Refd. R. v.- Central 
oe Court JJ., Ha p. L. C. C., [1925] 2 


2219a. ae was accused of havin 
obtained sums of money by way of deposit 
from persons, who aesired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. Theindictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternativ: ‘y as obtaining 
sums of money by falsagpre.ences, & as 
larceny by a trick of the samé sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran: 
‘‘ by falsely pretending that he would appoint 
. » « ag manager.’’ At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read ‘‘ by falsely pretending 
that he was in a position to appoint,’ etc. 
The jury convicted applt. on all counts :-— 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (c. 90), s. 5 (1), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their moncy; (8) Larceny Act, 
1916 (c. 50), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance.—R. v. HUGHES (1927), 186 L. T. 
671; 91 J. P. 39; 43 T. L. BR. 250; 28 
Cox, CO. C. 336, C. C. A. 

2316. For “ Criminal Law Amendment Act, 1835 
(c. 35),”’ read ‘‘Criminal Law Amendment 
Act, 1885 (c. 69).”’ 








PART VI. SECT. 4, SUB-SEOT. 1. 


was in the words of the enactment 
describing the offence :—IWleld: suffi- 
cient.—R. v. MCLACHLAN (1923), 56 
BPR R. 413; 41 Can. Crim. Cas. 249.— 


ki. ——.J}—R. v. CANADIAN ALLIS- 
CHALMERS, LTp. (1923), 54 O. L. R. 
38.—CAN. 

sa. Rape.J}—R. v. Ross, [1927] 1 
D. L. R. 911; 47 Can. Crim. Cas. 71; 
59 N., 8S. R. 55.-—CAN. 


PART VI. SECT. 4, SUB-SECT. 7. 

sm. Indecent exposure—‘‘ With in- 
tent to offend.’’*|—Where the facts 
alleged necessarily implied that the 
act charged was committed ‘‘ wilfully ’’: 
~—Held: notwithstanding the omission 
of that word, the information was 
suffiicient.—R. v. SMOTHERS (1924), 57 
N, Ss. R. 179.—CAN. 


PART VI. SECT. 4, SUB-SECT. 8,— 
B. (a). 


fi, ——-.J}--Where ingredients of 
two distinct offences had been mixed 
together in a charge coutrary to the 
settled principles of criminal _pro- 
ecdure & in violation of Criminal Code, 


8. 710 (3) :—ZTleld : prisoner was entitled 
to his discharge.—R. v. CHUF, [1924] 4 
D. L. R. 300; 34 B. C. R. 177.—CAN. 


PART VI. SECT. 4, SUB-SECT. 9.~—C. 
r. Read now “ 2102a i.”’ 
s. Read now “* 21022 ii.” 
t. Read now “* 2102a iii.”’ 
a. Read now “* 2102a iv.” 


PART VI. SECT. 4, SUB-SECT. 10.—D. 

r i. Shopbreaking & receiving 
stolen goods.}—I._v. Cross _ (Sask.), 
(1927] 4 D. L. R. 923; [1927] 3 
W. W. R. 432; 49 Can. Crim. Cas. 
77.—CAN, 
PART V1. SECT. 4, SUB-SECT. 10.—E. 

2152 i. Cases requiring separate trial— 
Indecent assault & theft—Acts forming 
part of one transaction.}-—R. v. CASSIDY 
Sekar (1927) 4 D. L. kK. 1106; 49 

° Crim. Cas. 93.—CAN. 


2161 i, Cuses not requiring separale 
trials-——Similar acts—-Separate indecent 
assaulis.}—An indictment charged 
accused with indecent assault upon one 
little girl, & indecent assault, involving 
murder, upop another little girl. Both 
offences wore libelled as having beon 
committed on the same day at S. :— 
Held: the offences charged were s0 
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connected in time, circumstances, & 
character as to justify their inclusion 
in one Indictment, & no suliictent 
reason had becn shown for scparation 
of the charges..—H.M. ADVOUATER v. 
A ea {1926} S. CG. (J.) 65.— 


PART VI. SECT. 4, SUB-SECT., 13. 


k i, Attempt to give furisdic- 
tion.}—A person committed on 
charge which a district ct. Judge bag 
no jurisdiction to try under any cir- 
stances, cannot be tried by such judge 
on & substituted charge, over which 
the judge has jurisdiction, on the 
election of accused.—R. ». CRovi, 
{1924) 4 D. L. R. 1072; 3 W. W. R. 
634.——_CAN 











r i. -+—An_ indictment 
disclosing no offence & bad in law, was 
amonded at the trial so as to make it 
an entirely different charge :—Held: 
the amendment ought not tu have been 
made.—R. v. Lorrus (1926). 45 Can. 
Crim. Cas. 390 > 59 O. L. R. 65 —CAN. 


PART VI. SECT. 4, SUB-SECT. 14. 
2241 i. cacao must he made to 
court of trial. )|-—-R. v. HANEY, [1925) 2 
~ L. R. 835 43 Can. Crim. Cas. 297 ; 
56 0. L. R. 393.—CAN. 


Cases 2365—2839a. 


ENGLISH AND Empree Diarest SUPPLEMENT. 


Part Vil._—Trial of Indictments. 


2365, Add. Annotations :—Folld. R. v. Dennis, 
v. Parker, [1924] 1 K. B. 867. Apld. R. v 
McDonnell (1928), 20 Cr. App. Rep. 163. 
Refd. R. v. Williams (1925), 19 Cr. App. Rep. 








2365a. ~}—A criminal] ct. has no juris- 
diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts.—R. v. DENNIS, 
R. v. PARKER, [1924] 1 K. B. 867; 98 L. J. 
K. B. 388; 180 L. T. 880; 88 J. P. 84; 40 
T. L. R. 420; 68 Sol. Jo. 563; 27 Cox, 
C. C. 682; 18 Cr. App. Rep 89, C. 0. A. 

2365b. }—R. v. MCDONNELL (1928), 20 
Cr. App. Rep. 168, C. O. A. 


2567. Add. Annotation :—Folld. KR. 
(1924), 18 Cr. App. Rep. 121. 

2567a. -}—(1) Applt. was charged upon an 
indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
generally :—Held: there was no plea of 
guilty & the case must go back, & prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held: the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled.—R. v. 
Liowp (1923), 130 L. T. 319; 27 Cox, C. C. 
576; 17 Cr. App. Rep. 184, C. C. A. 

2571a. Plea of guilty—-By person fit to plead but 
not responsible for his actions—-Effect of 
plea.|——R. v. TEBBITT (1912), Times, Apr. 26, 

2582. Add. Annotation :—-Refd. R. v. Gordon 
(1925), 183 L. T. 734. 

2585a. Crime involving more serious offence in 
foreign country—Possibility of prosecution by 
foreign Government.|—R. v. PRIBDERIKGEN 
(1927), 164 L. T. Jo. 45. 

2594. Add. ee -—Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 3. 

2710. Add. Annotation :—Retd. R. v. Birch (1924), 
93 L. J. K. B. 385. 


2711. Add. Annotations :—Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 3. 

2780. Add. Annotations :—Refd. R. v. Birch (1924), 








v. Hussey 











93 L. J. K. B. 385; R. v. Harris (1927), 20 
Cr. App. Rep. 144, 
2730a. —— ———-.]— Where, at the trial of 
PART VII. SECT, 1. judge pe 
a i. Stealing parcels from maila ean RN. v. 
& receiving parcels go stolen.|--Held: Man. L. BR. 608. 
accused entitled to be tried by a jury, iii, 
even though the value of the Pre vert y Ro». R 
stolen did not ree $200 as ee 107 
IWANCHUK, [1927 D. 5a0 | Crim. ne } 
gana 2 W. W. af 335 | 48 Can. Crim. lee 
13; 22 Alte. L. R. 695.—CAN. 
a li. —— Might to elect for trial by 


ury—-After true ona 
ce * 8, 

FOULKES (1908), 16 
—CAN, 


Effect of election. 
ir (Alta.) [1927] 1 Did s 
W. W. RR. 29; 47 Can. 


PART VII. SECT. 5, SUB-BECT. 1 
pi, —— Effect of—-Acoused catopped 


raon for a criminal offence, a 
witness for t hah phar pdmaa denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 
R. v. Brrow (1924), 63 L. J. K. B. 885; 88 
J. P.659; 40 T. L. R. 365; 68 Sol. Jo. 540; 
18 Cr. App. Rep. 26, C. O. A. 


2781a. After close of case for defence.|—A judge 
at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
aan prosecution or the defence, if in his 
inion that course is necessary in the interests 
of justice, but in order that Mjustice should 
Aol be done to accused. a judge should not 
call a witness in a criminal] trial after the case 
for the defence is clased, except in a case 
where a matter arises ex improvise, which no 
human ingenuity can foresee, on the part of 
prisoner.— ht. v. HARRIS, [1927] 2 K. B. 587; 
96 L. J. K. B. see 137 L. T. 585; 91 
J.P. 152; 43 T. L. R. 774; 28 Cox, C 6. 0. 
432 ; 20 Or. App. Hep. 86, C. C. A. 
Annotation: -— Distd. R. vw. Liddle (1928), 21 Cr. App. Rep. 3. 
2731b. ——— Where defence of alibi dene par 
v. LIDDLE (1928), 21 Cr. App. Rep. 3, C 


2746. Add. Annotation :—Mentd. Royal fae 
Assce, v. Hope, [1928] Ch. 179. 


2828. Add. Annotation :—Apld. R. v. Baggott 
(1927), 20 Cr. App. Rep. 92. 


2839a. Reference to fact that photographs of 
accused shown to witnesses.}—(1) Counsel 
for the prosecution should not employ as 
pee of his case the fact that certain witnesses 
ave been shown a ab at of prisoner, . 
even if the showing of the photograph was 
Pew proper. 
(2) Where ao police witness has been asked 
by aera ‘where did I Fig on the night 
e alleged crime? ”’ n his answer, 
has launched a series of fresh charges against 
the accused, relating to his aired at that 
lace, but based on mere suspicion & not 
cluded in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful appit. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that hae elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 


an accused pe 


from sie on ntovonnii to establish 
825.J—R. rete -}—R. Nh alag are (1925), 44 


Crim. ¢ 
gi ——~ -———, J-—Where accused is 
indicted for mu murd ce a4 nestion of 
insanity is raised pi mn He ais 
guilty as moe a8 the. fact of De % 


5895 Can ice ie met 2; 


L. R. 44 AN. 
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even though there has been no application 
a4 applt. . to that effect.——R. v. Hast.am (1925), 
134 T. 168; 28 Oox, 0. 0. 105; 19 Cr. 
App. Rep. 59, 0. 0. A. 

Annotation :—-As to fh Refd. R.v. Daily Mirror, Ex p. Smith, 

[1927] 1 K. B. 846. 
2889b. Second trial—Reference to quashed con~- 
vietion.}—(1) On an allegation of breaking & 
perp en Fh the jury must be directed on the issue 

0 ing. 
(2) When a trial has been set aside ona 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 
ner ie v. LLOYD (1924), 18 Cr. App. Rep. 


2889c. Overstatements.|—R. v. Driscort & Row- 
LANDS (1928), 20 Cr. App. Rep. 161, C. C. A. 


2862. Add. Annolations :—Mentd. R. v. Harris, 
[1927] 2 K. B. 687; RB. v. Liddle (1928), 21 
Cr. App. Rep. 38. 

2867. Add. Annotations:—Reld. R. v. Harris, 
[1927]2 K. B, 587; R. v. Liddle (1928), 21 
Or. App. Kep. 3 

2879a. -]}-—-On a plea of guilty (1) there 
must be legal proof of any previous con- 
- Victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
—R. v. Finney (1924), 18 Cr. App. Rep. 
41,0.C. A, 

2895a. S. P. R. v. Hunt (1847), 2 Cox, C. 0. 261. 

2986a. Defence of alibi—Should be raised at 
earliest possible moment.|—R. v. JONES 
(1928), 21 Cr. App. Rep. 27, ©. C. A. 

2988a. —-—— Should not refer to probable con- 
sequences of verdict of guilty In murder trial.| 
—R. v. FRAMPTON (1928), 21 Cr. App. Rep. 
17, OC. C. A. 

2995a. .|—If the ct. ig of opinion that there 
is no case against accused, it ought to be 
withdrawn from the jury. “RR. v. HASLAM 
(1926), 19 Cr. App. Rep. 163, C. OC. A. 

3007a. -}—(1) On a trial for larceny as a 
bailee there must be a direction on the point 
Moree the conversion was fraudulent or 
no a 


PART VII. SECT. zh! SUB-SECT. 7.— 














R. #(1920), 
Q. R. 42 K. B 





h rae 

that accused did not have the assistance 
of a legal adviser did not show that he 
had not had a full opportunity for 
oross-oxamination, as he was present 
when the deposition was taken & 
made no request for time or ott Cae — 
- ge cena: {1927] App. VD. 11 


the mere fact 


i, -—— 





fact that the 
delivered to him is 
the case must fot. 


k i. ———.}- -R. v. McDONALD, [1927] st. 
App. D. 110.- -§. AF, 


pi, —— ——~- Whether atiendance evidence 
rocurable under subpuna.}—G. was 
dicted for incest. a daughter of 47 
acoused, who had made a deposition 
A DOkey eeewons in which she swore 
tha accused had committed the 
ae d one was called as a witness 
ee to appear, having 
= inte tothe tris h Free State. Her 
epositicn was Toad to the j who 
ng heard the accused’s evidence, 
convicted him of the offence pbarecd 
the conviction should be 
quae 


for Crou 


47 Can, 
363. 


uashed, as it had not been shown that ae 


attendance of the witness, whose reply, altho 
deposition had been put in evidence, itecseea Sateen 
could not have beon procured by bound to sum 1 
vervioe on_her of a of subpoena  conolusion of 
under the Irish Free State 1924.— +  proseoution, 


ct, 
kh. v. Grower, [1925] N. 27 —IR. 


Vol. XTV.—Criminal Law. 


Proof of absence.}]—CAUFIELD v. 
Ae Can. Crim. Cas. 
- 449.,—CAN. 


PART VII. SECT. 7, SUB-SECT. 8.—C. hi. 
~]——Where @& person is 
charged with stealing goods, & the 
oods were sold & 


ne jury.—-R. v. TIRSRL (1924), 42 
Can. Crim. Cus. 150.—OAN. 


Trial without ju Defending 
counsel entiticd to make ¢ eubminsi a pa ahs 
v. JONES (Saak.), (1027) 3 D. L. R. 679: 

Can. Crim. 8. 
W. W. "RR. 3813.—CAN. 


ee VII, SECT. 7, SUB-SECT. 8.—-A. 
8061 i. —— EKHvidence 

advertcnily.J—R. v. GREGOIRE (7932), 

Can. Crim. Cas. 288; 60 O. L. 


PART VII. SECT. 7, SUB-SECT. 10.—B. 


f i, ere it was objected 
that. the A.-G. exercised the rizht of 
h deft. had called no 
eld: the A 
for the Crown on the 
he evidence of the 
but had the ri Be of 
reply.—R, v. MoLACHLaANn (19 


Cases 2839a—3122a. 


(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses.—R. v. Moorp (1924), 18 
Cr. App. Rep. 29, C. 0. A. 


3008. Add. Annotation :—Distd. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 
3009. Add. Annotation :—Folld. FR. ve Villars 


(1927), 20 Cr. App. Rep. 150. 
saa Should give evidence from witness box.]-— 
A deft. is entitled under Criminal Evidence 
Act, 1898 {c. 36), to give his evidence from 
the ‘witness box. The ct. in ordering other- 
wise must exercise a judicial discretion.—R. v. 
Symonps (1924), 18 Cr. App. Rep. 100, 


3011a. -}--A deft, witness may in a proper 
case be asked in cross-examination whether 
he imputes ig ah ll motiv to the wit- 
nesses against @% WiLgon (1924), 
18 Or. App. Rep. 108, C. O. A. 

3051. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 





8056. Add. Annotations :—Refd. Rh. wv. Harris, 
[1927] 2 K. B. 587. Mentd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

3060. Add. Annotation :—Refd. FR. v. Harris, 
(1927] 2 IK. B. 587. 

8063. Add. Annotation: -Refd. R. v. Harris, 
[1927]2 K. B. 587. 

8065. Add. Annotation: -Refd. R. v. Harris, 


[1927] 2 K. B. 587. 

3090a. Accused writing & handing in signature.|— 
Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter wr ites his signa- 
ture & hands it in.—R. v. BAGGorT (1927), 
20 Cr. App. Rep. 92, C. C. A. 

3120a. To assist undefended prisoner-—To 
cross-examine.|—-The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination.—R,. v. BAKER 
(1927), 20 Cr. App. Rep. 70, C. C. A. 

3120b. -———- To inform prisoner of right to 
give evidence on oath.|—R. v. VILLARS (1927), 
20 Cr. App. Rep. 150, C. C. A. 

3122a. Does not include making disparaging 
suggestions.]— There ought not to be a 











N.S. R. 413; 41 Can. Crim. Cas. 249.— 
109; CAN. 


PART VII. SECT. 7, SUB-SECT. 11. 
Ze decide whether evidence 
admissible.|—I1f evidence is tendered 
to prove the inadmissibility of ovidonce 
prima facie admissible, it is the duty 
of the Judge to receive & to decide the 
question of admissibility before the 
evidence is given in the hearing of tho 
yey Rh. v. TREANOR, FR. v. nnoor 
ae R. v. KELLY, [1924] 
2 1. ht. 193.—I1 
h ii. —— Ebi decide whether witness 
by his admission is accomnplice.}—It is 
for the judge, & not for the jury, to 
decide on an admission by a witness 
whether he is or is not an econ lice,.— 
ae YOoOunG, [1923] 8, A - 35.— 
A 


$3122 i. Function of judge—Includes 
asking leading pu estions-—& suggesting 
to counsel to watve their rights of righ ed 
jury.}—R, v. weet ae 
Crim. Cas, 109; 
CAN. 


$122 ii. Does not include asking 
leading questions.}—A judge is not 
entitled to put leading auretiont to 
a witness, the answers to which are 
calculated to prejudicc accused.-—R, 
rer [1926] App. D. 278.-— 





roved in evidence, 
e allowed to go to 


ent.) R 
380; [1026] 3 


omitted in- 


Can. 


wigs 





A.-G. was not 


3), 56 
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Cases 3122a—3156b. 


suggestion from the judge that deft. on trial 
- has previously appeared in a criminal ct.— 
R. v. MILLER (1926), 19 Cr. App. Rep. 84, 
Cc. 0. A. 
3129a. ———.}—A direction must make it clear 
that the onus of proof is on the prosecution. 
—R. v. HayTon (1925), 18 Cr. App. Rep. 
169, OC. C. A. 


3129b. .|—(1) When the evidence on the 
facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
bbblar a of the facts to accept, they should 
acquit. 
bservations on (2) the granting of bail 
by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal.—R. v. 
DAVIDSON (1927), 20 Cr. App. Rep. 66, O. C. A. 


3129c. —-—.]—-A summing up must make it clear 
to the jury, especially where there is con- 
flicting evidence, that the onus of proof is on 
the prosecution.—R. v. KEES (1928), 21 Cr. 
App. Rep. 35, C. C. A. 

3133a. -+—While a judge is 
entitled to express his view of any evidence, 
he ought not to ‘‘ invite’ the jury to make a 
definite finding: any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs.—R. v. MAson (1924), 18 Cr. 
App. Rep. 131, C. C. A. 


8136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.}—(1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft. is ‘‘ the sort of person’”’ 
likely to commit the offence charged.—R. 
v. areas (1925), 18 Cr, App. Rep. 164, 
C. C. A. 


3137a. Where identity of accused in issue.|— 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter.—R. v. PORTER 
(1927), 20 Cr. App. Rep. 55, C. C. A. 


Annotation :— Generally, Reld. KR. v. Waltors (1927), 20 
Cr. App. Rep. 69. 














PART VIL. SECT. 7, SUB-SECT. 12.—A. 


3145a. 


8146a, —— 


3156b. 


alleged criminal act was committed, 
but there is the dirvct testimony of an 


Ena@LisH AND Empire Dicest SuPPLEMENT. 





J—A. judge in summing up is bound 
to put deft.’s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jury.—R. v. 
MarRIoTrT (1924), 18 Cr. App. Rep. 74, 


3146. Add. Annotations :—Folld. R. v. Thorpe 


(1926), 188 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

»}—Where a prisoner is' charged 
with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
& even though that defence is inconsistent 
with the defence actually raised; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based.—R. v. THORPE (1925), 1388 L. T. 95; 
89 J. P. 143; 41 T. L. BR. 468; 69 Sol. Jo. 
ae : ie Cox, 0. C. 4; 18 Cr. App. Rep. 189, 





3151a, Must. warn jury against accepting mere 


suggestion by prosecution in cross-examina- 
tion—-No evidence.in support.]—The jury 
must be warned against the acceptance of 
@ mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
material point.—R. v. ALEXANDER (1924), 
18 Cr. App. Rep. 139, C. C. A. 


3156a. Indictment alleging several offences—Cases 


must be clearly distinguished.}—When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 
with cach occasion separately, & not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other.—R. v. Ross (1924), 18 Cr. App. Rep. 
141, C.C. A. 








~+—-Where an indictment for 
indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
be warned to draw a careful distinction 
between the evidence on each count & the 
evidence on every other count & not to supple- 
ment the evidence on any particular count 


of your finding a verdict of guilty, 
risoner’s counsel is entitled to have 


3129. Direction asto onus of proof.}— 
R. wv. KoromRsgyo (Man.), {1926} 2 
Ce R. 126; 46 Can. Crim. Cas. 35.— 








3133 iv. —— .--A judge 
in sumniing up to a juryin a criminal 
case, is entitled to comment strongly 
on the facts.—R. ». SUTHERLAND, 
{1927}] App. D. 88.—S. AF. 


& (p. 297) i. — Where jury dis- 
agrer.|}—-A direction which amounted 
to no more than telling the jury that 
it was the duty of the minority not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the vicw 
of the majority :—Held: not a mis- 
direction.— R. v. OLNOLM & McPHER- 
SON, [1925] V. L. R. 377; 47 A. L. BT. 


g (p. 298) i. Distinction between 

2 of facts & expert opinions. )}— 
Where there is not only no direct 
testimony of eye-witnesses that an 








‘testimon 


eye-witness called by the Crown that 
the act had not, boen committed, & the 
Crown relies on a chain of circum- 
stantial evidence in which the opinions 
of scientific witnesses are referred to as 
an papertent link, the charge to tho 
jury should point out the importance 
of the distinction between evidence of 
scientific opinion & evidence of actual 
material facts & sufficiently remind 
the Jury that such opinions were not 
as to. facts, should 
specifically direct that the circum- 
stances proven as actual objective 
facts must not only be consistent with 
the guilt of accused but must also be 
inconsistent with any rcasonable hypo- 
thesis which would leave him innucent. 

ai. Statements as to powers 
of Court of Criminal Appcal.}—A 
judge in his charge to the Jury made 
statements to the effect that “‘ In the 
Ct. of Criminal Appeal, in the event 
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he whole matter revieweod,’’ & ‘* Whon 
a case goes to the Ct. of Criminal 
Appeal the natural bent of their minds 
is give prisoner the benefit of the 
doubt ”? :—ZHeld: the statements, 
taken in their proper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirablo 
that such references to the Ct. of 
Criminal Appeal should not be made,— 
one v. MURRAY, [1926] I. R. 266.— 





a li, —— Reading passages from 
law reporis.}—Though reading passages 
from law reports is, as a rule, undesir- 
able, it is not a mis tion.—R. vv. 
Noa TIN Gy (1926), I. L. R. 4 Ran, 
488.—IND. 


PART Vil. SECT. 7, SUB-SECT. 12.—B. 

8152 i, Need not go into every detail 
of evidence.}—R. v. BoakK (B.C.) (1925), 
44 Can. mM. Casa. 225.--CAN, 


by looking at the evidence as a whole.—R. 
v. BAILEY, [1924] 2 K. B. 800; 98 L. J. K. Bs 
989; 1382 L. T. 349; 88 J. P. 7123 27 Cox, 
©. O, 692 ; 18 Cr. App. Rep. 42, O. C. A. 

3156c. -+—If counts for fraudulent 
conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence.—-R. v. MACLENNAN (1925), 19 
Cr. App. Rep. 37, C. O. A. 


8156d. ——— Indictment containing count for 
raed obec 1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury: ‘‘ You must take the 
case as a whole & not in bits.”’ 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime.—H. v. 
LUBERG (1926), 185 L. T. 414; 90 J. P. 188; 











28 Cox, C. C. 264; 19 Cr. App. Rep. 133, 
©. C. A. 
3156e. ——— ———-.]—(1) In cross-examination of a 


person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other.—R. v. COULMAN (1927), 20 Cr. 
App. Rep. 106, O. C. A. 

3157. For ‘‘ second trial before same jury—Clear 
direction essential—Same defendant ’”’ read 
*““ Second trial—Before same jury—Clear direc- 
tion essential—Same defendant.’’ 

3157a. |—A jury trying a second or 
other charge against accused -should be 
warned to disregard the cvidence in the 
previous trial.-—R. v. Lire (1927), 20 Cr. 
App. Rep. 68, C. C. A. 

3158. For “ ——— Different defendants *’ read 














66 —— Different defendants.’’ 
3158a. ——— First trial set aside on venire de novo 
—Reference to first conviction.}—R. uv. 


LuoyD, No. 2839b, ante. 
8165a. ere ie When prisoners are tried 
together, the direction to the jury must care- 
fully discriminate between the respective cases 
(2) In Prevention of Crime Act, 1908 
(c. 59), 8. 10 (4), ‘‘ seven days ’’ means seven 
clear days.—R. v. DEAN (1924), 18 Cr. App. 
Rep. 21, C. C. A. 


3165b. ——~ Counts for other offences in- 
cluded.}—~When two persons are jointly in- 








3180 i. Direction as to intent to de- 
Sraud—Charge of sap ii by false AR 
Abe Abad }—A jury 8 Linge in cases cB. 

der Crimes Act, 1915, . 181 (a), be 
told that an intent to defraud is an 
essential element of the offence, unless 
in the exceptional cases where the 
intent is necessarily involved in the 
false statements made.—R. v. O’SuUL- 


$217 il. 








ok 
"(192 7]1D.L. R. 1147; [1927] 
112; 47 Can. Crim. Cas. 271.— 


Vol. “XIV.—Criminal Law. Cases 3156b—3272. 


dicted for conspiracy, & also, in other counts, 
for other offences, iv is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may es convicted on one of 
the other counts.—R. v. TAYLOR (1924), 18 
Cr. App. Rep. 153, C. C. et 


$165c. -|—When several accused are 
jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each.—R. v. 
PECKHAM (THE YOUNGER) (1927), 20 Cr. App. 
Rep. 72, C. C. A. 

3165d. ——-.|—-A charge to a jury trying 
co-defts. must carefully distinguish between 
the cases of each.—R. v. MACDONALD (1928), 
21 Cr. App. Rep. 33, C. ©. A. 

3172a. Where unsworn statement & evidence on 
oath of witness in conflict.|—R au 
(1927), 20 Cr. App. Rep, 144, GC. 

3174a,. ———.}—On a trial for murder i datence 
of manslaughter ought not to be withdrawn 
from the jury where there is evidence to 
support it.—R. 2 BALL (1924), 18 Cr. App. 
Rep. 149, C. 0. A 

3178. Add. Avnobaion :—Consd. R. v. Thorpe 
(1925), 183 L. T. 95. 

3179. Add. Annotation :—Consd. R. v. Thorpe 
(1925), 183 L. T. 95. 

3179a. -}—R. v. THoRPE, No. 3146a, ante. 

3180. After this case add ‘* See, also, Nos. 5933- 
5938, post.’ 

3180a. Direction as to breaking & entering— 
Defence of bona fide claim of right.}—A 
defence of breaking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised.— RR. v. 
eu (1925), 18 Cr. App. Rep. 174, 

















3180b. Direction as to larceny by trick—Facts 
pointing to false pretences.|—On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter.-— 
R,. v. FISHER (1926), 19 Cr. App. Rep. 166, 
OC. C. A. 

3180c. Direction as to larceny by bailee—Defence 
of sale on credit.|—h. v. WaRD (1928), 20 
Cr. App. Rep. 167, C. C. A. 

3185. Add. Annotation :—Refd. pares v. Times 
Publishing Co., [1926] 2 K. B. 273. 


3261. Add. Annotation :—Refd. Nadan v. 
[1926] A. C. 482. 


3272. Add. Annotution :—-Refd. Broome v. Agar 
(1928), 188 L. T. 698. 


R., 


PART VII. SECT. 7, SUB-SECT. 15.—A. 
oi. ——— Evidence ruled inadmissible 
after it has been given.)}-—R. v. TREANOR, 
R. v. FLoop v. TREANOR, R. wv. 
EKELLy, [1924] 21. R. 193.—IR. 


BIGAQUEITE 


PART VII. SECT. 7, SUB-SECT. 14.—B. 
.}—Prima 
complete reparation of the jury during 


facie any pests Vil. SECT. 7, SUB-SECT. 15.—B. 





il] make the ———,}——Where_ evidence 

LIVAN, [1925] V. L, R. B14 ; 547 O ediet bact et Piet ts separation on before @ “a ja in a criminal 

A. L. T.3; 31 Argus L. R. 263.—AUS. Oocure tre h Anadvertence, & tho trial was exhibited in a ‘trial de novo 
result of the trial has no on influence efore a succeeding judge :—He 

PART VII. SECT, 7, SUB-SECT. 12.—C. by what has occurred, the verdict procedure was irregular, & consent of 

-R. ©. BRAYDEN Bob 804 oR, 9. WALTERS, [1926] aconsed did not cure the irre eropuiscity: — 

(N. B.), (1926] 4 D. lL. a. 765; L. R. 6012 45 Can. Crim. Cas.77; Umar Hagen v. BR. (1922), I. L. R. 46 
Can. Crim. Cas. 336 —CAN, 8 N.S. R. 306.—OAN, Mad. 117.—IND. oa 
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Cases 83288a—3751a. ENGLISH AND Ewprre Digest SUPPLEMENT. 


3283a. ~.J|—R. v. ABRAHAMS & GERSTEIN 
(1928), 20 Cr. App. “Rap. 188, C. C. A. 

3318a. -}—Where an indictment charges 
two persons with certain offences ‘* with one 
another,’”’ if one is acquitted the other may 
sometimes but not always be convicted.— 
R. v. Epwarps (1924), 18 Cr. App. Rep. 
140, O. O. A. 


3318b. ——— ——-—-.—Where in separate counts 
of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the woman is acquitted. 
—R. v. GORDON (1925), 183 L. T. 734; 89 
J.P. 156; 41 T. L. R. 611; 28 Cox, O. C. 41; 
19 Cr. App. Rep. 20, ©. ©. "A. 

3823, Add. Annotation :—Mentd. 
{1927] P. 311. 


3862a. Indictment for shooting with intent to 
murder—Verdict of assault.}—On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault.— 
R. v. STOKES (1925), 134 L. T. 479; 25 Oox, 
Cc. C. 140; 19 Cr. App. Rep. 71, C. C. A. 


3366. Add. Annotation :—Refd. R. v. Stokes 
(1925), 184 L. T. 479. 








The Fagernes, 


3391a. ——— By trick—Verdict of false pretences— 

° Indictment charging larceny by trick & false 
pretences alternatively—Indictment for faise 
pretences wrong in substance.|—R. v. 
Huauss, No. 2219 a, ante. 

8394. Add. Annotation :—Refd. R. v. Stokes 
(1025), 184 L. T. 4790, 


98a. ——— Duty of jury to find.]/—-R. ». Ltoyp 
(1 927), 20 Gr. App. Rep. 189, C. OC. A, 
3407. For ‘‘ Second indictment to be tried—Right 
of prosecution to trial by another jury,’’ read 
** Second indictment to be ried. Whether 
trial by another jury.’’ 


3407a. -}—It cannot be laid dowa as a 
general rule that a jury which has acquitted 
deft. on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative.—R. v. KLEIN 
(1926), 19 Cr. App. Rep. 161, C. 0. A. 

3424. Add. Annotation :—Refd. R. v. 
(1925), 183 L. T. 96. 

3495. Add. Annotation :—Mentd. Broome v. Agar 

(1928), 188 L. T. 698. 

Add. Annotation :—Consd. R. v. Hertford- 

shire JJ., Hz p. Larsen (1925), 89 J. P. 205. 








Thorpe 


3538. 


Part VIII._—Special Pleas. 


3567. Add. Annotation :. 


-Refd. Nadan v. R., [1926] 


3650. Add. Annotation :—As to (1) Consd. Pointon 
v. Cox (1926), 186 L. T. 506. 


Part X.— Informations. 


3665. Citalions :—For ‘17 W. R. 567” read 


“47 W. R. 567.” 

3718. Add. Annotation :—Refd. R. v. Evening 
News, Lz p. Hobbs, [1925] 2 K. B. 158. 
3751a. By constables to extort money.|—Held: 

there being bond fide instructions to the con- 


PART VII. SECT. 7, SUB-SECT. 16.—A. 


3276 viii. -—— -]—On an indict- 
ment ch ng accused with assault 
the jury returned a verdict of “ guilty 
of common assault under provoca- 
tion ’’ :-—Held : the verdict was one gf 
gull Af —R., oe Broan, {1926] N. Z. 








” 635. 3536 il. In 
—Held: Se the ct. 
PART VIL. SECT. 7, SUB-SECT. 16.— CO. R. 53.0 
D. (b). 686 “i 





Read now “ 3862a i.’’ 
Read now “ 83862a ii.”’ 


n (p. 320). 
oO (p. 320). 


PART VII. SECT. 7, SUB-SECT. 17.—F. 
Pr sell sige dt Pog 


Yio In Ing (ie28), 23 Gan Grim. Cas. 
PART VII. SECT. 7, SUB-SECT. 17.—G. 


was Su 
HUGHES “1 oad), 35 47 
AN. 35. 


After removal o 
by certiorari.}-—-R. v. 
ee 44 Can. Crim. Cas. 338 —CAN. 


stables to watch appct., on which they had 
acted without unduly harrassing him, & 
there being no evidence of any conspiracy 
on the pee of the constables, no criminal 
information could be granted.—Ex p. WOLFF 
(1868), 28 J. P. 23. 


cuted for Te liquor illegal! 
convicted, Based on the same pete 

@ second sproeecuson was brought for 
keepin quor for sale. A. pleaded 
Sag id :—~Heild : a good plea. 

~—QUEBE eas COMMISSION vv. 
DUBOIS, {1924} 2 L. R, B6Ls 42 
Can. Crim. Cas. 65. CAN, 

3567 


v. ——.]— 
ROBERTS (alias Me tase. v. ‘3 1 {1986), 
Can. Crim, Cas. 142 ; 

ee 


tal element of 
id.}—R. v. ING 


alt absence.) 
nclus 


ace ROK Kvux v. 


a JV E 
R. (1988), I. L. R. 6 Ran. 386.-—-IND. 
PART VIII. SEOT. 1, SUB-SECT. 3,—D. 


PART VII. SECT. 7, SUB-SECT. 16.-——G, 


$411 ifi. ———.]}--R. vo. WALTERS, No. 
3217 il, ante. 


PART Vu. SECT. 7,SUB-SECT.16.—K. 
—— Meaning of “ new trial.”’ 
wher by statute provisiat ig ene 
in the oase of a d ing for 
ue trial, hens. is meant by the woede 
** new jury * a jury entirely composed 
fpf fd ayo 
on e rme © 
on oe eo Wass 0. Base: (1984) 
Ss . .R. 453 343.6. R. 8.—CAN 


PART VIII. SECT. 1, SUB-SECT. 1. bi. Previous acquttial for _as- 
: he person has sould constable whi arate 

been charged with two offences arising other duty.J—-A mere x 
out of the same c ces, & he the nature of the duty, which” the 
pleads guilty to one of the charges, is ee ae d to have pees engaged 
oonvioted &t fined, & then pleads guilty in, ot be conaidere & Varia- 
te the other charge, t the ok be pl con: tion in tt the nature of the i nee hanged 
etion n nno eade . won ’ 
- & bar to puniahment f z the other [ 934] 3D. L. BR. . 859 > 2 W. W. R. 


ce.—R,. v. GEIGER, tioa3y}3 W.W. 
R. 763°; 41 Can. Crim. Cas. 185; 17 
Sask. L. R. 412.-—CAN. 


PART VIII. SEOT. 1, SUB-SECT. 3.—A. 
8567 iv. bemsreae }—A. was prose: 


amity 





a = ee Coals ee se 419 .~—CAN. 
R. 8. ‘Gg. i508 o 48) &. a. 315—~Previous 


conviction os 
806 (c. iB, 8. 186. Pia ick 
(Gnt.y" (1926) | sale ie or: 


Vol. XIV.—Criminal Law. 


Cases 3790a——3850a. 


Part Xll.—Evidence and Proof. 





$790a. Identification of handwriting.|—R. | 
v. MoOartNey & HANSEN (1928), 20 Or. App. 
Rep. 179, 0. C. A 





3792a. |—R. v. TAYLOR, WHAVER & DONOVAN 
(1928), 21 Or. App. Rep. 20, 0. O. A. 
$801. Add. Annotation :—-Consd. R. wv. Daily 


Mirror, Ea p. Smith, [1927] 1 K. B. 845. 
8801a. }—-(1) It is ponenve for a 
police ae who is in doubt upon the 
question who shall be’arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(3) Where photographs are used for the 

se of ob information a series of 

ho graphs, & not merely one or two, ought 
ie be shown to the person who is expected 
to give the required information. nee v. 








DWYER, R. v. USON, nd 2K. B. 
799; 95 L. J. K. _ 109; 182 L. T. 351; 89 
Jy. P. 27; 41 T. AGA 186 ; 27 Cox, C. C. 


697; 18 ‘Or. 


p. 145, "0. C. A. 
notations : eae Apg: Be R. v. 
84 


"Dal Mirror, Bz p. Smith, 
R. ld 


An 
poe) 1K. B. 845. 48 to (2 2) Co 
Refd. Rr “v. Wainwright 


z pe ainith.t [1927] 1 K. B. 845. 
re 5), 19 Cr. App. Rep. 62. 


3801b. But may be shown before arrest. ] 
--A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 

of men in a room :—Held: there was no 
und for complaint against the method of 

ira eae ree v. ELANY (1924), 18 


Bia i le 2,C.C. A. 
Angotation © . Dwyer, R. v. Ferguson, (1925) 
8801c. 


——.|/—R. v. Dwyer, R. v. 
FERGUSON, oN, No. 3801la, ante. 


3810. Add. Annotations :—Folld. R. v. Berg, 
Britt, Carré & Lummies (1927), 20 Cr. App. 
Rep. 38. Refd. R. v. Chesshire, Lucas & 
Bottom (1927), 20 Or. APP: me aere 47 

46 T. L 127 


Statham v. Statham (1928), 
-}+—-The prosecution is not en- 











3817a. 
titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief, Where identification has 
been obtained by means of such photographs, 
the facts of sueh identification ought not to 








PART XII. SECT. 1. 


3786 i a. vidence is not 


esos 7 Lah. 661. 
admissible of the actions of dogs while 
in tracking down . 


S. P. GAuns v. R. (1926), I. L. R. 
—IND. 


be given in evidence.—R. oo 
(1925), 19 Cr. App. Rep. 52, G. ‘OA 

3820a. ——~- Reference to meritorious discharge 
from army.}—A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aera ey VE PARKER (1924), 
18 Cr. App. Rep. 14, C er 

3820b. Evidence suggesting mal respecta- 
bility.|—(1) Questions inviting a witness to 
make suggestions should not ke put in cross- 
examination, es sad apr when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respecta Bin A 
but which fall just short of giving evidence 
of good character.—R. v. BALDWIN (1925), 





133 L. T. 191; 89 J. P. 116; 69 Sol. Jo. 
429; 28 Cox, 0. ©. 17; 18 Cr. App. Rep. 
175, C. C. A. 


Annotation :— As to (1) Refd. R. v. Coulson (1927), 20 Cr. App. 
Rep. 106. 


3820c. ——-.]—‘‘ Good_character’* of accused 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused.— 
R. v. WALKER (1927), 20 Cr. App. Rep. 31, 
0. C. A. 

Add. Annotations :—Consd. KR. wv. Noble 
(1928), 20 Cr. App. sa ee 191. Mentd. R. v. 
Harris, [1927] 2 K. B. 687. 

3834. Add. Annotation :—Refd. R. v. Noble (19238), 
20 Cr. App. Rep. 191. 

8834a. S. 2. R. v. NOBLE (1928), 20 Cr. App. Rep. 
191, C. C. A. 

3835. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 184 L. T. 632. 

3850a. ——— Cross-examination of witness for de- 
fence constituting attack on character of 
accused.]—- Questions must not -be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 


3827. 


he statod his evidence was to be 
found. The rere were put on 


the record as his ence :-—~-H 


———.}—R. v. DEMETRIO the attempt to record evidence in this 
rc) da & person : 
engages EG onmie 6ren F thoueh the (1926), a 46 Can. (Grim. Cas. 183; 69 “etry bnbediighs saat Go contrary to law, 
owner of the dogs testifies as to their me viola © ciples of 
character & training & their fitness for evidence, & must be entire y fenored.— _ 
Di et 4 WW. » {10861 3 PART XII. BECT. 2. oo tat a (1924), LR: 
rae chin ‘ager 481 5 3807 a — —— ——.}-Finger- . 
Cas. san. ry Ee ©. “R. prin t of accused, com: : is allo ae Sal }—Held : not a 
a3. ScAN. puleority Taken “before his committal So eynat his ooneiats ae po ee 
3786 ili, ——-.}--GHANSHYAM Sis ay 1, are | le in eyaeuce (B. C), (1926) 3 D. TT: (1926) 
v. R. (1927), 1. Ban R. 6 Pat. 627. ror ug ripe Fe NGO (1926) 2 WB 513 ; iG a Crim. C 


3791 1. hel siligsaviedpc 
—— Referenc 


a pbeceag phen oered ts cies eae z 
encve &cous 
thor, explens se p the,sooused Adopted: Iarlead otsta 
person’ § eat —OAN, : . 


ivite. 
_ called £0 prove the ide gape net 


tn refe o doo 
eon described ae exhibite, in which 


ence by magisirate 6 PART XII. SECT. 8, SUB-SECT. 1.—B. 
aN slaten is evidence of bad character 
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methods 
ig the details if demeanour of 
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Cases 3850a—4216a. 


the accused, when that is not in issue, even 
though the object of such questions may be 

_ to attack the credit of the witness & not the 
character of the accused.—-R, v. McCraic 
(1925), 184 L. T. 160; 90 J. P. 64; 42 
T. L, R. 215; 28 Cox, ©. C. 109; 19 Or. App 
Rep. 68, C. C. A. 


3855a. —-—.]—A reference in evidence to accused’s 
previous conviction may become relevant by 
the nature of the cross-examination.—R. v. 
LESTER (1927), 20 Cr. App. Rep. 25, C. C. A. 


3924. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

3943a. -|—On an indictment for embezzle- 
ment evidence that, on a series of occasions 
before & after those mentioned in the 
indictment, precisely similar errors [to those 
ulleged against prisoner] had been made, & 
advantage taken of them, by him :—Held: 
admissible to explain motives & intentions.— 
R,. v. RiciARvDSON (1861), 2 F. & F. 343; 8 
Cox, C. C. 448. 





Annotations :-—Consd. R. vr. Stophens (1888), 58 LL. T. 776. 
Refd. Wt. v. Balls (1871), L. R.1 C. C. R. 328; R. vo. Francis 
Cc. C. R. 128; R. v. Bond, {1906] 2 K. B. 


(1874), L. R. 2 
389. 


3971. Add. Annotation :—Refd. R. v. Berg, Britt, 
oe & Lummies (1927) 20 Cr. App. Rep. 
VO 

3972. Add. Annotation :—Refd. R. ». 
(1925), 94 L. J. K. B. 791. 


3992. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


4009. Add. Annotation :—Apld. R. v. 
(1925), 89 J. P. Jo. 721. 


4009a. -|—In a: charge of unlawful 
carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 


Bateman 


Hewitt 
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has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence.—R. v. Hewitt (1925), 134 
L. T. 157; 90 J. P. 68; 42 T. L. R. 216; 28 
Cox, C. ©. 101; 19 Or. App. Rep. 64, C. C, A. 

4048. Add. Annotation :—Refd. R. v. Stuart, R. v. 
Leonard, R. v. rar ede R. v. Tannen, R. v. 
Taylor (1927), 43 T’. L. R. 715. 

4129a. Statement by wife—In absence of husband.] 
—A statement by deft.’s wife to third persons 
is not evidence against deft. on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him.—R. v. FINDEN 
(1926), 19 Cr. App. Rep. 144, 0. C. A. 

4129b. Statement by co-defendant—In answer 
to questions by police.|—(1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up.—R. v. TORNER 
(1926), 19 Cr. App. Rep. 171, C. C. A. 

4189. Add. Citation :—27 Cox, C. C. 510, 

4194. Add. Annotations :—Distd. R. v. Whitehead 
(1928), 139 L. T. 640. Refd. R. v. Coulson 
(1927), 20 Cr. App. Rep. 106. 

4199. Add. Annotations :—Distd. R. v. Whitehead 
(1928), 139 L. T. 640. Refd. R. v. Coulson 
(1927), 20 Or. App. Rep. 106. 

4216a. .]—On the trial of an indictment 
for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him.—lHt. v. CHESSHIRE, 
Lucas & Borrom (1927), 20 Cr. App. Rep. 
47, OC. C. A. 








neither bound, nor entitled, to shut 


1i,—— -——.]—R. wv. BRISTOL 
(N. S.), [1926] 4 D. L. R. 753; 46 


Can. Crim. Cas. 156.-—CAN, 
PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). z 


$920 iii. -———.]—-On a charge of 
theft evidence tending to show that 
accused bas beon guilty of criminal 
acts, other than that upon which hoe 
has been charged, is inadmissible, & 
when alléwed entitles accused to a 
B.C. RR. 244.—CAN. 

39238 ii. -j—Evidence of other 
similar acts done by accused is not 
admissible merely for the purpose of 
proving that accused by reason of his 
character or habits is likely to have 
committed the offence with which ho 
is charged, but it is admissible if it is 
relevant in any other manner what- 
ever to the guilt of accused, & it is not 
necessary before evidence of other 
similar hut unconnected acts can be 
admitted that the prosecution should 
first lay a foundation for such evidence 
by establishing a prima facie case 
against accused, sufficient without the 
help of any such evidence to go to the 
jury.—R. v. COOPER, (1923) N. Z. L. R. 
1237 ry Gaz. L. R. 538,.—N.Z. 


PART XII. a 4, SUB-SECT. 2,— 





3948 il, ———.]—H711N, Gvaw ». BR. 
1927), I. L. R. 6 Ran. 6.—IND. 
3048 fii. .}—Evidence admitted 


to prove a system or course of conduct. 
Pas & RR. (1927), 48 N. L. B. 


330.-—S. AF. 





PART XII. SECT. 4, SUB-SECT. 2.-— 
B. (6). 


3960 i. General rule.}—Evidence 
adinitted to rebut a suggestion of 
accident or mistake.—Harnris v. R. 
(1927), 48 N. L. lt. 330.—S. AF. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) i. 


Bi ——~ Disguise as revenue officer.) 
—B. & others were convicted of the 
murder of the captain of a boat 
containing a cargo of liquor intended 
to he illegally delivered in the United 
States. It was proved that B. had 
bought a yachtman’s cap with a whito 
is & ornamented with gold braid in 
order to give himself the appearance 
of a revenue Officer, & in concert with 
the others had attackcd the crow of 
the boat, under the pretence that he 
& his associates were officers of the law. 
Evidence was offered by the Crown 
that B. on one occasion recently, & 
on another at a considerably earlier 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of deceiving & disarming the 
opposition of bootleggers while he took 
over their illegal possessions :-—Held : 
such evidence was admissible as tend- 
to establish a practice.—BAKER tv. 
R., SowasH wv. R., [1926] 1 D. L. R. 
{1926] 8S. C. R. 92; 45 Can. 
Crim. Cas. 19.—CAN, 


PART XII. SECT. 4, SUB-SECT. 2,—- 
B. (h) iv. 


k i. ——— Indecent assault involving 
murder on anather child.}—In poaenng 
a conclusion on a charge of indecen 
assault, involving murder, upon a 
little girl:—Held: the jury were 


their oyes to what they might consider 
to have been proved under a charge 
of indecent assault upon another little 
girl, in view of the close association in 
time, character, & circumstances of 
the incidents alleged with regard to 
the two charges.—H.M. ADVOCATE Yr. 
con (1926) S. O. (J.) 66.— 


PART XII. SECT. 4, SUB-SECT. 5.—A. 


4129a i. Statement by wife — In 
absence of husband.}—A statement 
malo by the wife of accused was 
handed to him at his own request, & 
he admitted the signature was that of 
his wife, & made the remark, ‘‘ I did 
not think she would let me down like 
this. Anyhow, it is not true I was 
sacked from. ...I1 got testimonials 
from both places when I left” :— 
Held: an acknowledgment of the truth 
of the statement in whole or in part 
might be inferred, & the contents of 
the statement were properly submitted 
t) the jury, the question of admission 
or not, of the truth of the contents being 
left_ to them.—-R. v. Griac, (1026) 
N. Z. L. R. 784.—N.Z. 


“t i, -——.]}-—-R. 2. Brown (Sask.), 
11927; 4 D. L. R. 779; [1927] 3 
W. Me R. 335; 49 Can, Crim. Cas. 37. 


PART XII. SECT. 4, SUB-SECT. 6.—B, 

4200 viii. ——.]—-On a charge of 
incest there was evidence of prosecutrix 
having com place to her stepmother 
six days after the alleged crime was 
committed, & further ovidence of 

rosecutrix & her sister was allowed 
fa that two days later she had come 


4222a. 


violate law & good order. 


(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 
house.—R. v. BERG, 
Brirr, CARRE & Lummres (1927), 20 Cr. App. 


with keeping such a 
Rep. 38, C. 0. A. 


eld : evidence of the statements made 
prosecutrix to her sister eight days 
aiter the occurrence when she had had 
ample opportunity to complain before, 
was inadmissible, & by its admission a 
substantial wrong was done to accused, 
& there should be a new trial.—R. v. 


plained to her sister of the crime :— 
b 


PART XII. SECT. 4, SUB-SECT. 7. 


4221 iii. .-}—It was objected that 
the trial judge improperly received in 
evidence a book found in prisoner’s 
house, entitled ‘‘ Theses & Statutes of 
the Third (Communistic) International 
of Moscow,’’ published in the interests 
of an organisation with which prisoner 
had voted to amalgamate :—Held: 
the evidence was adimissible.—R. v. 
McLACHLAN (1923), 56 N. S. R. 413; 
41 Can. Crim. Cas. 219.—CAN. 


4232 i. Alust be material—-Charge of 
acts of gross indecer Evidence of 
possession of lewd pnictures—Admitted 
on general issuc.J—Upon a charge of 
gross indecency, evidence that indecent 
photographs were found in accused’s 
ossession is not admissible, unless 
here is some specific connection 
between the articles & the participa- 
tion of accused in the crime.—Rh. v. 
Davis, [1925] App. D. 30.—S. AF. 





PART XII. SECT. 5, SUB-SECT. 1. 


Li. Actual words & not substance 
of confession should be given.}—The 
ct. ought to ascertain as far as possible 
the vory words spoken by acoused who 
is said to have confessed. There is 
no rule of law which precludes the ct. 
from holding that a confession has been 
proved evon in cases where tho evidence 
gives the substance, though not the 
actual words of the statement made by 
accused, if the ct. believes that evi- 
dence.—-Nuk Att v. KR. (1924), I. L. R. 
5 Lah. 140.—IND. 


1 ii. -.}~—It is not the law that 
the statement of accused must be 
rejected if not in his tpsissima verba, 
but it fs a matter for consideration 
by the judge in arriving at his docision 
as to the admission or not of the state- 
EE are a v~. M‘CABE, 1927) I, hk. 


d. Previous writlen statement incon- 
sistent with prisoner's evidence at 
trial. }~—Feld . admissible,—A.-G. 0. 
MURRAY, (1926] I. R. 266.—IR. 


se. Statement inculpating co-prison- 
cra.}—Three applts. together with a 
woman were convicted of the crime 
of murder. After arrest the woman 
had made a statement inculpating 
applts. under whose compulsion she 
said she had been acting :—Held: the 
statement was not a confession, & had 
been improperly admitted in evidence 
against appits.—R. v. CAMANE, [1925] 
App. D. 570.—S. AF. 


sf. Statement overheard in cells.}—At 
the trial of four persons, on charges 
including a charge of murder against 
three of the number, a police-officer, 
who had been on eee on the morni 
ater a murder at the sine in Mee 
woo e persons charged were be 
detained, gave evidence. He pyaar 
that prisoners were shouting to each 
other in the cells to see who was in. 





_ »]——-(1) A disorderly house at common 
law is a house which is so conducted as to 


Vol, XIV.—Criminal Law. 


4286. Add. Annotation :—Mentd. 
[1924] 2 K. B. 194. 


Cases 4222a—435la. 


R. v. Smith, 


4308. Add. Annotation :—Refd. Nadan v. Q., 
[1926] A. C. 482. 
4351. Add. Annotation:—Refd. R. v. Turner 


4351a. 
post. 





Heo was then asked by counsel for the 
Crown, ‘‘ What did you hear?’ :— 
Held : the question must be disallowed. 
—-H.M. ADVOCATE v. KEEN, [1926] 
Ss. C. (J.) 1.—SCOT. 


PART XII. SECT. 5, SUB-SECT. 2. 


oi. »}—~Where a magistrate 
translated what he had written down 
to accused, who acknowledged it to 
be correct & affixed his thumb im- 
pression :—Held: the confession was 
admissible, any defects in the mode of 
recording it being cured by Code of 
al Procedure, s. 533.—-R. v. 

a DaT (1922), I. L. R. 45 All. 166.— 








PART XII. SECT. 5, SUB-SECT. 3. 


t (p. 408) i. .}—The evidence of 
a ju ent debtor on an examination 
for discovery in aid of execution is 
admissible against him on a subsequent 
criminal charge, unless he at the time 
objected to answer on the ground that 
his answers might tend to incriminate 
him.—R. v. No7akI, [1926] 4 D. L. R. 
955; [1926] 3 W. W. R. 332; 46 
Say Crim, Cas. 168 ; 37 B.C. R. 305.— 








ri. Subsequent charge of per- 
jury.j—At the preliminary hearing of 
another charge, accused, who was in 
custody, was questioned by the 
magistrate, when asking foran adjourn- 
ment. He was not represented by 
counsel, & had not offered himself as a 
witness or been sworn, & his answers 
were not taken down in writing. At 
the trial accused was questioned as to 
alleged admissions to the magistrate 
& he denied them. His denial was 
the subject of the perjury charge :— 
Held: the conviction for perjury 
showd be quashed.—R. v. CIESLENSKI, 
[1924] 1 W. W. R. 82; 41 Can. Crim. 
Cas. 195.—CAN, 


PART XII. SECT. 5, SUB-SECT. 4. 


4303 x. -}—Neither the fact 
that accused was not cautioned before 
mak & statement to a person in 
authority, nor tho fact that it was made 
in answers to questions put by a police 
officer, is sufficient to render it in- 
admissible in law, but they are cir- 
cumstances which the judge should 
consider in exercising his discretion to 
exclude or admit the statement.— 
RN. vo. KooTen, (1926) 4 D. L. R. 771; 
1926] 1 W. W. R. 178; 46 Can. Crim. 
Cas. 159; 35 Man. L. R. 461.—CAN., 


43083 xi. .J—Held: evidence as 
to a voluntary statement made by 
prisoner to the police, after being 
cautioned, was admissible, although 
the effect of the statement was to 
indicate the previous bad charactcr 
of atccused.— H.M. ADVOCATE wv. 
ee a [1926) SS. Cc. (J.) 93.— 








4303 xii. ——-.]—-R. ». HacrErur 
cay (1927), 48 Can. Crim. Cas. 95.— 


8 (p. 412) i. ——~, }—If based on 
ana ssion or confession to the police, 
when they were interrogating accused, a 
conviction on a sutumary trial will be 
set aside, unless it can be proved that 
accused made the 4 on or con- 
fession voluntarily.—R. v. WARD 
(1924), 41 Can. Crim. Cas. 418.—CAN. 
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(19268), 19 Cr. App. Rep. 171. 





«}—R. v. Booker, No. 8793a, 


4311 vi. -}—A confession made 
to any person under the influence of 
a promise or threat held out by a person 
in authority, calculated to induce the 
confossion, fg inadmissible, unless it 
be clearly proved to the satisfaction of 
the judge, whose duty it is to decide 
tho question, that the promise or threat 
did not operate upon ‘he mind of tho 
accused, & that e onfession was 
voluntary.—R. 2% REANOR, R. wv. 
FLOOD, R. v. TREANOR, R. v. Key, 


PART XII. SECT. 5, SUB-SECT. 5. 


4326 i. Before accused is in custody-— 
Inquiries as to offences may be made— 
Answers admissible in evidence—-Caution 
not necessary.}—R. v. KOoTren, [1926] 
4D. L. R771; [1926] 1 W. W. R. 
178; 46 Can. Crim. Cas. 159; 
Man. L. R. 461.—CAN. 





ii. : 

{fs not the law that a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to .questions put by a police 
officer to accused, or that it was made 
without a caution having been first 
administered. It is a matter for the 
judge to decide whether, in his dis- 
cretion, he will admit the statement or 
not, having regard to all the circum- 
stances, & observing the legal require- 
ment that the statement shall he 
voluntary, though not necessarily 
volunteered.—A.-G. v. M‘'CaBn, ({1927] 
I. R. 129.—IR. 


a eee | meme 
-—— 


bcleghin MADE 
Where a statemcnt made by accused, 
at the time suspected hut not then 
arrested, to a polico officer was frecly 
& voluntarily made :—Zeld > the fact 
that such officer failed to caution 
accused did not render the statement 


inadmissible.—R. °r. BARLIN, [1926) 
App. D. 459.—S. AF. 
4336 xvi. —— .1—A 








statement made to thse police by a 
boy, between sixteen & seventcen 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of accused, his abnormal 
physical & mental coudition at the 
tine he made the stateinent, a doubt 
as to the adequacy of the warning 
given by the police, the fact that he had 
not the bonetit of the advice of a law- 
agent, & tho fact that tho statement 
had followed upon a conversation with 
an inspector in which questions put 
to aceused had some bearing on the 
subject-matter of the charge,—H.M. 
ADVOCATE v. AITKEN, [1926] 8S. C. (J.) 
$3.—SCOT. 

4386 xvii. ——~-,J—A 
statement made to the police by a 
man detained on suspicion of murder, 
in reply to a question addressed by one 
police officer to‘another, not admitted, 
as prisoner might have thought that 
the question was addressed to him 
& his stutement could not be regarded 
as a et fee ADVOCATE Uv. 

4330 xviii. Burden 
of establishing voluntary character of 
stalement on Crown.)—li. v. BELLOs, 
{1927} 3 D. L. R. 186; [1927] 8. C. HR. 
258; 48 Can. Crim. Gas. 126.—CAN. 

4336 xix. ———- -——— —— How 
burden discharged.J—SANKEY v. T., 
11927} 4 D. L. R. 245; [1927] 8. C. R. 




















4351b-—4770. 


4351b. -R, Vv. 
4129b, ante. 

4357a. Form of statement.|/-——-R. v. O’DONO- 
GHUF, No. 8266a, post. 

4588. Add. Annotation :—Refd. Broome v, Agar 
(1928), 188 L. T. 698. 


4600. Add. —plete aif -—Mentd. Britannia Hy- 

' gienic Laundry Co. wv. Thornycroft (1998), 
04 L. J. K. B. 858; The Palu » [1925] P. 
Morta (1928), 180 L. T. 622. 


4645. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

4650, Add. Annotation :—Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 


Add. Citation :—-1 Leach, 800, n. 


Add. Annotation :—Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 8. 


4692. In the cross-reference following this case, 
for ‘‘ See Part XXIII., Sect. 1, sub-sect. 1, 
Q. (0), post,’ read ae See Part XXXITI., 
Sect. 1, sub-sect. 1, Q. (0), post.” 


4705a. Duty of counsel—To apply for leave to 
cross-examine as to character.] —- When 
counsel for the prosecution proposes to 
cross-examine prisaner on character, under 
Criminal Evidence Act, 1898 (c. 36), s. 1 (f), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
oN McLEAN (1926), 134 L. T. 640, 


4705b. ——— To refrain from cross-examining as to 
character.]—-R. v. DUNKLEY, No. 4734a, post. 

47i1a. te. ——.}—R. Vv. BALDWIN, No. 8820b, 
ante. 

4712. Add. Annotation :—Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 


4712a. Cross-examination tending to show 
accused likely to commit offence charged.]/— 
R. v. COULMAN, No. 3156e, ante. 


4715. Add. Annotations :—Refd. R. v. Dunkley 


TURNER, No. 


4659. 


oes 
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qi, ——~.]—A collecting & an assis- 
tant ‘‘ pancharget ’’ are persons in 
authority within Kvidence ax at: 8. 24 
when ne have eee ce important 
part in the inquiry into the circum- 
Pye ot _ on of the 
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Peunivat taal 


write ce 


when accused is the witness an effect 
of such writing ma 
otherwise gaint hm 


PART XII. SECT. 6, SUB-SECT. 1. 


4540 iii. -+~-Ina gph prose: 
cution the charge against accused must 
be proved abeolately. If there “1g a 
reasonable doubt the conviction must 

iemehed ——-R. v. DHRBY (1924), 42 





evidence 
ae tery 
Ww. Ww 

—OAN 


. Crim. Cas. 152.—CAN . —f. - ——— (1891), 20 O 
sie se SECT. 6, SUB-SECT. 3. — wee i. 
Sufficiency of proof—Quest A.-G. 


of ge ee ury.J—Th ti tt: 
— is for the te r fe Aat ooe: the IR. 


v. Mc ACHLAN ar aeeer, 88 56 


(1927), 48 N. L. RR. 330,—S. AF. 

PART XII. SECT. A? SUB-SECT. 2.— 
bi. Can be Sas ass furnish speci- 

vibrone }—A witness, in a 


enatitving ort on his oan 
cross-examination may be o 
rtain words dictated to him, & 


706: 13 oe Grin Cas, 4 
Breach of city bye-law.] 


May be cross-exam 
v. MoRRAyY, (1926) I. R 


Encuish AND Exeres Dicrst SuPPLEMENT. 


(1926), 184 L. T. 682; R. v. McLean (1926), 
134 L. T. 640. 

4716. Add. Annotation :—Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 

4733. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 184 L. T. 632. 

47342. ——— Suggestion that witness deliberately 

committing perjury.]—(1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (jf), 80 as to render cross-e tion of 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 

part so - cross-examine.—R. v. DUNKLEY, 
f1927] 1K. B 323; 96 L. J. K..B. 15; 134 
L. T. 682; 90 J. P. 153 28 Cox, C.C. 148; 
19 Cr. App. Rep. 78, C. O. A. 
4735. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 134 L. T. 682; R. v. McLean (10265, 
134 L. T. 640. 


4742, Add. ‘Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4747. Add. Annotation :-—Refd. R. v. Dunkley 
(1926), 184 L. T. 632. 

4748. Add. Annotations ee a R. v. Dunkley 
(1926), 1384 L. T. 632; R. v. McLean (1926), 
134 L. T. 640. 

4749. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4750. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 1384 L. T. 632. 

4764a, —— Grievous bodily harm.}-—-U 

‘ an indictment for inflicting grievous bodi 

harm, the wife of prisoner must not be call 
as a witness for the Crown.—R. v. KING 
(1925), 19 Cr. App. Rep. 34, C. C. A. 

4770. Add. Annotation :—Refd. Statham v. Stat- 
ham (1928), 45 T. I. R. 127. 





being limited to the case where, in the 
opinion of the judge, the evidence 


ven incriminated, or nded_ to 
eubirm dey the fellow prisoner.— 
& M‘FADYEN v. MACNIVEN, 

Hoes 3 a (J.) -SCOT. 
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boaitg Gdsey ok ai a eertele 
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: an Fein invol 
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ined.}—- -—-—H. ” [. ADvooaTs oe Len eam GC, 
° G e e 

, 286.—  (J.) 1.—SCOT. ‘ 
oman, A MAN was 
tried: upo pon pon indictment for st 
p 


—R. riking at, 

N. ae R. 413; 41 Can.c PART XII. sted 12, SUB-SECT. 2.— s & attem ting to cut with o razor, a 
CAN. sae - (e oe a i. ohtid ry a ais wee A petcnre go 

— —— wo oners, offence involving hodil 

"420 i. ee i free intent oe trina a togothor on one compl y aint, eae child Rte the above Act, altho 
proved—In ines dama ior nuder Criminal E Fiery the d had not been a ph iy 

Sid de Fecal Oa ea ifbe4) ot, 1898 (0. 86), 8.1. In the opinion injured or oul Be salle Ww 
ADD. D. 11 the ju the evidence of neither of acéuzed salted & examin xamined 

nail the other :—Held : neither he Gen 


PART XII. SECT. 12, SUB-SECT. 1. 
ff i. ———— Informer.}—Harnis v. R. 


=! éntitl to cross-examine the 
other, such right of cross-examination 


AKA 


t mies FFM. 
AD yGca re ¢ MACHER, eee s O. (J.) 
1.—8COT, 


Part XI11].—Punishment and Prevention of Crime. 


4974a, -——.}—R. v. Jones, R. v. Poors, R. v. 
TERRY (1924), 18 Cr. App. Rep. 185, C. C. A. 
4974b. ———.]—R. v. WricuT (1925), 19 Cr. App. 


Rep. 19, 0. 0. A. 


4974c. ———.]—R. v. Buaas (1910), 6 Cr. App. Rep. 


——.}—The mere fact that a 
man has been convicted many times is not in 


74, 0. 0. A. 


PART XII. SECT. 12, SUB-SEOT. 4.—B, 


ai. ———~ Criminal Code, s. 1003.}— 
R. v. GEMMILL (1924), 43 Can. Crim. 
Cas. 300.—CAN. 

f i. ——,] — Prisoner was 
indicted for an indecent assault on a 
girl under thirteen. At the trial there 
was admitted the unsworn testimony 
of the child alleged to have been 
assaulted & of two other children of 
tender years, & the evidence of the 
mnother of the girl that she had asked 
the child what she was crying about 
& that the child’s reply was a complain 
of prisoner’s conduct to her :——-Held: 
(1) the unsworn testimony of a child 
of tender years could not be corro- 
borated by the unsworn testimony of 
any numbor of such children; (2) the 
answers of the girl to her mother’s 

uestions were not evidence of the 
acts complained of, & could not con- 
stitute corroboration of those facts.— 
R. v, COYLE, [1926] N. 208.—IR. 

ni. S. P. R. v. LAMonpd, [1926] 1 
D. Lh. R. 826; 45 Can. Crim. Cas, 200 ; 
58 O. L. R. 264.—CAN, 


PART XII. SECT. 13, SUB-SECT. 1. 


ri. -—-——.}—The question whether 
a witness is an accomplice is ona of 
fact for the jury, after the ju has 
instructed them as to what constitutes 
an accomplice & has decided that there 
is evidence from which the jury can 
rasonably infer that the tvitness 
comes witbin that category.—R. v. 
GALLAGHER, [1924] 4 D. L. R. 1059; 
3 W. W. R. $57, ® 

4898 ffa. S. P. R. v. Ropaers (Ont.), 
11926] 4D. L. R. 609; 46 Can. Crim, 

* 872.—OAN, 

4828 li b. S. P. R. v. BANDED (Ont.) 
(1927), 47 Oan, Orim. Cas. 266.-—OCAN. 

o i. Person giving bribe. }-—-A. & B. 





4994b. ——— 


sentence on him for an offence which is 
trivial in itself—R. v. Taytor (1924), 18 
Cr. App. Rep. 143, C. C. A. 





itself sufficient reason for passing a heavy 


»}~—The fact that a prisoner 





has committed some scrious offences is no 


were charged with conspiring to obtain 
money from ©. by unla means. 
The Crown case was that prisoners had 
conspired to obtain, & had obtained, 
@ large sum of money from C. as a 


, bribe to refrain from taking criminal 


preoeeu ace against C. or his daughter, 
oth of whom gave evidence for the 
Crown. Accused denied having asked 
for or received any money :—Held: C. 
was not an accomplice.—R. v. OLHOLM 
& McPHERSON, |1925) V. L. HK. 377; 
os L. T. 10; 31 Argus L. R. 2238.— 


PART XII, SECT. 13, SUB-SECT. 4,—B. 


4891 lila. ———.]—-R. v. DAVIDSON 
(1925), 44 Can. Crim. Oas. 311.—CAN. 


4904iia. S.P. BR. v. RonGERs (Ont.), 
eae 4D. L. R. 609; 46 Can. Crim. 
rs 372.—CAN, 


4904 xii. ——.}+—-R. v. SWITZER 
a (1925), 45 Can. Crim. Cas. 377.— 

4904 xiii, ———.}+—A charge cannot 
be said to be established merely on the 
unsuported testimony of an accomplice. 
—R. v, SATISH CHANDRA SINGHA (1927), 
I. L. R. 54 Cale. 721.—IND. 


PART XII. SECT. 13, SUB-SECT. 4.—C. 


g i. ——.}—General hostility to the 
victim cannot be considered to be 
corroboration of a 
cting acoused with ao particular 
Corroboration must point to 
the identification of the person ch d 
with thé particular act with which the 


direct 6 co connects —-R. v. 


PART XII. SECT. 13, SUB-SECT. 4.—E. 
- 4060 vili, ——.}—Where the evi- 
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reason for giving him a sentence of penal 
servitude for such an offence as breaking into 


dence of an accomplice has nbt been 
corroborated, & the charge to the jury 
merely tells them that if they believe 
the accomplice they should convict 
accused, the jury is not properly 
directed ; &, whero it is impossible to 
say that if properly directed they must 
inevitably have come to the same 
conclusion, the conviction must be 
quashed.—f. v. Srastuk (Sask.), 
(1926) 4D. L. R. 8113 [1926] 2 
W. W. R. 723; 46 Can. Crim. Cas. 
129.—CAN. 


b i. - . “Rv. GALLAGHER, 
No. 6064 vil, post.. -CAN. 

oi. —— -}--Where the judge 
callod the attention of the jury to the 
rule as to the danger of convicting on 
the uncorroborated tcbtimony of au 
accomplice, at the same time pointing 
out that it was within their province 
to do so :—Held: the conviction should 
be affirmed.—R. v. SHremrr, [1925] 2 
D. L. R. 1004; 44 Can. Crim. Cas, 
10; 58 N. 5. R. 116.—CAN. 

See, also, cases in Part XIV, Sect. 7, 
Sub-sect. 7, L, post. 


PART XIII. SECT. 1, SUB-SECT. 1. 
W. W.R.888 ; 45 Can. Crim. Cas. 236 ; 
20 Sask. L. R. 542.—CAN 


4991 i. Sentence must be proportionate 
to offence—Trifiing offence—Drevious 
conmctions.}—R. v. Cross, [1927] 3 
W. W. Rr. 482.—CAN, 


st. Power of judge to hear evidence of 
complainant-to decide on proper sentence 
ood fer lea of guilty—Must avoid 
consider of aggravating circum- 
stances likely fo change character of 
offence ee eo v. WHEPDALE 
(Sask.), [1927] . W. R. 704; 49 
Can. Crim. Cas. 62.—CAN. 
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Cases 4994b—5111a. 


a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
—R. v. PRICE (1924), 18 Cr. App. Rep. 188, 
Cc. C. A. 

4994c. -}—Prisoner obtained 
various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad secant. both in South Africa & in 
England :—Held: in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series ‘of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour.—R. v. DuRAND (1924), 18 Cr. App. 
Rep. 137, C. C. A. 


4994d. ——.+—R. v. WALis (alias 

RUSSELL) (1925), 19 Cr. App. Rep. 35, C. C. A. 

4994e. ——.}+—R. v. DENT (1925), 19 
Cr. App. Rep. 18, C. ©. A. 

4994f. —— ——.]—-R. v. GumBs (1926), 19 
Cr. App. Rep. 74, C. C. A. 

-}+~—In imposing sentence 
on persons often previously convicted, regard 
must be had tu the gravity of the offence in 
question.—R. v. D’ARcyY (1926), 19 Cr. App. 
Rep. 22, C. C. A. 


Ci sete 

















ee 
td 


| . v. el (1927), 
20 Cr. App. Rep. 129, C. C. 
4998a. .]—Sentence ey in view 
of the small value of the property stolen & 
of prisoner’s youth.—R. v. Roatu (1927), 20 
Cr. App. Rep. 138, C. C. A. 
4998b. ——— -|—Sentence reduced, in view of 
the small value of the property stolen, 
notwithstanding previous convictions.—R. »v. 
May (1927), 20 Cr. App. Rep. 119 
» A 

















4998c. .|—Sentence reduced, in view of 
the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions.—lh. v. 
BOREHAM (1928), 20 Cr. App. Rep. 182, 
Coty Ax 

5028a. Prisoners jointly accused.] —- There 
should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial.—R. v. ANDREWS (1927), 20 Cr. 
App. Rep. 37, C. C. A. 


5036a. S.P. BR. v. MOLDON (1926), 19 Cr. App. 
Rep. 116, C. C. A. 


5039a. «-}~Previous convictions of a 
prisoner on trial must be strictly proved.—R. 
Vv. ee ealace (1924), 18 Cr. App. Rep. 161. 


C. C. 
Annotation :—Retfd. R. v. O’More (1926),19 Cr. App. Rep.175. 


5046a. -}—R. v. DRIVER (1926), 19 Cr. 
App. Rep. 86, C. C. ‘A 


5049a. —— «+—-Where prisoner, a young 
man, had made a real effort to retrieve his 
character & to get continuous work :—Held : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 


sieshigs XIII. SECT. 1, Bet heeeea 2. 


Perjury. J—R. v. Z1z0 NATANSON 
(No, 2) (Sask Me NTLHES Ps W. R. 134 




















PART XIII. SECT. 2, SUB-SEOT. 1.—A. 


5028 ii. ———.]}—R. v. NGA ae SHEIN 
‘an. Crim (1928), i. L. L. R. 6 Ran. 391.—IND. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


beeney ue months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
—R. v. TOWNSEND (1924), 18 Cr. App. Rep. 
99, C. C. A. 

5049b. ——— ——~-.|—R. v. Bournnz, R. v. COLE: 
MAN (1925), 19 Or. ane Rep. 17, CO. ©. A. 

5049c. ——— |—R. v. Trotr (1927), 20 Cr. 
App. Rep. 120, C. C. A. 

5049d. cua re v. ETrRIDGE (1927), 20 
Cr. App. Rep. 126, 0. C. A. 

5049e. -——.|—-R. v. HiInxs (1927), 20 Cr. 
App. Rep. 137, C. C.:A. 

5049f. ee v. HILn (1928), 20 Cr. App. 
Rep. 170, 0... A. 

5049¢. |—R. v. WAYE (1928), 20 Cr. 
App. Rep. 171, C. C. A. 


5057a. .}-Sentence mitigated in view 
of a long period of honest work.—R. v. 
oo (1924), 18 Cr. App. Rep. 139, 


























5057b. --}+—Sentence reduced in view of 
a long period of honest work.—R. v. PORTER 
(1926), 19 Cr. App. Rep. 90, C. C. A. 

5057c. -]}—Sentence mitigated in view 
of an interval of three years’ honest life.— 
R. v. GUNTRIP (1925), 19 Cr. App. Rep. 465, 














C.C. A 
5057d. -}-R. v. WiiTsy (1926), 19 
Cr. App. Rep. 115, C. C. A 
27 Cox, 


5065. Add. aa :—130 L. T. 319 ; 


e e 


5065a. ——.]—R. v. ANDREWS, No. 5028a, ante. 
5074a,. ——— -———-.]}—R. v. Luoyn, No. 2567a, ante. 


5081a. ——.J—R. v. TAYLOR (alias SAuUN- 
DERS, alias WALLACE), No. 1913a, ante. 


5092a. Duty of police to supply list of charges. ] 
—Appct. had been convicted at quarter 
sessions of larceny & had been sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence :—Held: 
as it was difficult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) tbe places where the other 
offences had been committed ; (6b) the dates 
& (c) the nature of such offences; (d) if 
possible, whether or not warrants had been 
issued in respect of such offences.—R. vw. 
ar (1924), 88 J. P. 68; 18 Cr. App. Rep. 

5092b. Other court should be informed before 
sentence passed. -}—-R. v. TAYLOR, No. 5814a, 











post. 
5097a. erenes, See «8 v. Preach (1925), 19 
Cr. App. Rep. 58, C. C. A. 


5099. Add. Annotation :—Refd. R. v. Peace (1925), 
19 Cr. App. Rep. 58. 

5111a. ——-.]—There is no rule of. law or practice 
that a co-prisoner should receive a lighter 


5086 1. Previous ittals must not 
influence adverecly.j-—-R. v. JOHNSON 
(1 25), 44 Can. Crim. Cas. 319.—CAN. 
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sentence, in view of his giving evidence for 
the Crown.—-R. v. O’DARE, DAVIS & Morton 
(1927), 20 Cr. App. Rep. 79, C. C.. A. 

5116a. Long interval free from conviction.]— 
_ Sentence mitigated.—R. v. Hopson (1927), 
20 Cr. App. Rep. 11, 0. C. A. 

5119a. === \-2Applta. treated as__ first 
offenders, & sentences reduced.—R. v. 
SEATON & FLANAGAN (1928), 20 Cr. App. Rep. 
192, C. O. A. 

Ce acae Po v. Cox (1924), 18 ce App. Rep. 





5125b. -J—R. v. Gages (1926), 19 Cr. App. 








Rep. 89, C.C. A 

5125c. J—R. »v. ,, Wanp (1926), 19 Cr. App. 
Rep. 126,C.C. A 

5125d. A Gantencs reduced, although the 





case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth.—R. v. Cuick (1925), 19 Cr. 
App. Rep. 57, C. C. A. 

5148a. jJ— Sentence mitigated in view of 
youth.—R. v. Harpy (alias Emuertr) (1925) 
18 Cr. App. Rep. 168, C. C. A. 

5148b. ———.]—R. v. Cuicx, No. 5125d, ante. 


5148c. -}—Sentence mitigated in view of 
youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months’ imprison- 
ment with hard labour.—R. v. LEATHERLAND 
(1926), 19 Cr. App. Rep. 85, C. C. A. 

5148d. «-}—R. v. GETHING (1926), 19 Cr. App. 
Rep. 112, C. C. A. 

§155a. -+—R. v. HURRELM (1926), 19 Cr. App. 
Rep. 89, C. C. A. 

5§156a. What is post office offence.]—- 
Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered :—Held: asentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense.—R. v. TANNER (1910), 
6 Cr. App. Rep. 62, 0. C. A. 

5173. Add. Annotation :—Refd. R. v. 
Morriss (1926), 134 L. T. 635. 




















Roberts & 


5174. Add. Annotation :—Refd. R. v. Roberts & 


- Morriss (1926), 134 L. 'T. 635. 


5175. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 





Cases 5111a—5217b. 


practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 

of two years’ imprisonment with hard labour. 
—R. v. Rosperts & Morriss (1926), 134 
L. T. 685; 42 T. L. R. 3733; 28 Cox, CO. C. 
150; sub nom. R. v. Morniss, 90 J. P. 84; 
42 T. L. R. 373; 70 Sol. Jo. 426; 19 Or. 
App. Rep. 75, C. C, A. 

5181. For “in the case of consecutive sentences ” 
read ‘‘ in the case of concurrent sentences.” 

5184. Add. Annoiation :—Refd. R. v. Fielder 
(1926), 1385 L. T. 64. 


5190a. .|—The term of a sentence must 
pecs the serving of a remanet.—R. 
ARVEY (1927), 20 Cr. App. Rep. 37, C. C. A. 
5190b. ——-.J—A remanet term cannot be 
served ages with a fres sentence.— 
R. ve. Natu (1927), 20 Cre Bee » Rep. 85, 
C.C. A. 


§194a. Not interrupted by period of special 
treatment pending appeal against another con- 
viction.}—In a proper case the ct. will order 
that the period of ‘‘ special treatment ’’ under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term.—R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A. 

















5194b. ——.]—R. v. Hastam, No. 2839a, 
ante. 
5201a. ——.]—-The ct. leans against a 





longer term of imprisonment with hard labour 
than two years.—R. v. Lona (1927), 20 Cr. 
App. Rep. 101, C. OC. A. 

5208a. j—The fact that a convicted 
prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term; all the circumstances of 
the case must be considered, including the 
inagnitude of the latest offence.—lh. v. 
KNEULL (1926), 19 Cr. App. Rep. 169, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).|—R. v. Ascors (1927), 20 
Cr. App. Rep. 156, C. C. A, 

5217. Add. Annotation :—Refd. R. v. Townsend 
(1924), 18 Cr. App. Rep. 99. 

§217a. —— -+—-K. v. TOWNSEND, No. 5049a, 
G 











5217b. -|—There is no rule of Jaw or 
practice that the term of a first sentence of 
penal servitude is limited to three years.— 
R. v. BASIRE (1926), 19 Cr. App. Rep. 174, 














5175a. ——-.]—-There is no rule of law or of C.C. A. 

PART XIII. SECT. 2, SUB-SECT. 5.—C. RANT, XIII. SECT. 3, SUB-SECT. 4. PART XIII. SECT. 3, SUB-SECT. 5. 
5142 ii, —— J Sentence mitigated fi, —— —— -——.}—On a con- h i. —— Power of court. |—-H ae 

in view of yout Hopeprr & vinden on a charge of robbery with CORPN. v. Brown (1885), 18 N.S. it. 

GLAVEEN (1 oh 37 N .B R. 488.— violence the judge ordered prisoner to (6 R. & G.) 103.—CAN. 

CAN. be whipped, &, not having stated tho hii. .}—Where an offence is 

number of times he was to be whipped, puuishable by imprisonment for moro 

5142 ili. S.P.—-R. v. HANUTON provided for this in the record of con- than five years, a sentence of a fine & 

(1925),"58 N. 8. R. 46.- -CAN viction in prisoner’s absence :—Held: imprisonnicnt in default of payment 


PART. XIII. SECT. 3, SUB-SECT. 1. 


jae? i. Concurrent sentences—Im- 
penal  servitude.|—A 
Hager ha ig boen found guilty upon 


wo charges, e ct. sentenced him to 
five years’ baat servitude in respect 
of the first charge & to imprisonment 
for one year in respect of the second 
charge, the two sentences to run con- 
ou rently. —~H.M. ADVOCATE v. CARSON, 
[1927] C. (J.) 70.—SCOT. 


PART XIM. SECT. 3, SUB-SECT. 2. 


sz. Of accused acquitted on oe of 
ee ores of Liewenant-G 

r.J— COLEMAN (N. 8.) (1927), 
47 Can. Crim. Cas. 148.—CAN, 


the sentence was not illegal.—R. ». 
HUGHES (1924), 35 B. C. R. 55.—CAN, 


gi. —— Seduction offences.}—The 
maximum punishment under al 

Code, 8. 213, d & cannot by axlded to 

not authorised & cannot 

the punishment We Wie 342 

HrrscH, [1924] 2 

Can. Crim. Cas. 153. 


342; 43 


¢ ii. -—— peas young person 
under sixteen.J}-——-MACKAY v. AMB, 
[1923] S. C. (J. ) 16.—SCOT. 


62380 i. ——— First offenders. ]— Cir- 
cumstances in which :—Held > whip- 
ping should not be imposed on a sinee 
offender only owenty oe old.—R. 
WHEPDALE (Sask.), [1927] 3 W. W. ne 
704; 49 Can. Crim. Cas. 62.—-CAN. 
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is improper.—-R. v. ENGLAND U2 
43 Cun. Crim. Cas. 11: 19 Sask. L. R 
165; [1925] 1 W. W. R. O37 —CAN. 

m i. Fine not paid—Warrant 
not acted on for five years.\}-—Arrest 
after five years upheld.—R. v. Monn- 
SHEIN (Man.), [1927] 1 D. lL. R. 964; 
1192711 W. W. R. 101; 47 Can. Crim. 
Cas. 63.—CAN 

o i. Fine for violation of Criminal 
Code— Judge ey mot order payment to 
private we rvidual We 2 a ENGLAND 
Ge ao)e 2 Can. - 19 

ask. L. R. 165; One WW WW. h. 

237.—CAN. 

Pas Reduction of fine on appeal— 
Effect of-—On Darr by whom fine paid.) 
EVINE v. WANLESS out a (1927), 

47 Can. Crim. Cas. 273.-~-CA 





Cases. 5238a—5312a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


5238a. Power of court to call for expert 
reports.|—R. v. Hosss (1928), 21 Or. App. 
Rep. 14, C. C. A, . 

§241a. Youth of prisoner.|—Detention in a 
Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age.—THORPR’S CASE 
(1918), 18 Cr. App. Rep. 176, C. C. A. 

5248a, ——— .]—Sentence of detention 
quashed.—R. v. SMEE (1928), 20 Or. App. 
Rep. 192, C. C. A, 

5246a. -}+~As a general rule, the term 
of detention in a Borstal institution should be 
three years.—R. v. REVILL (1925), 19 Cr. 
App. Rep. 44, 0. C. A. 

5246b. -~——-.|—Term of detention in a 
Borstal institution increased to the maximum 
in applt.’s own interest.—R. v. FRmER (1927), 
20 Cr. App. Rep. 30, C. C. A. 

5255. Add. Annotation :—Apld. R. v. Baxter 
(1924), 18 Cr. App. Rep. 127. 

5258. Add. Annotation :—Folld. R. v. Dean (1924), 
18 Cr. App. Rep. 21. 

-}—R. v. DEAN, No. 3165a, 

















5261a. 
ante, 

5269. Add. Annotation :—Refd. R. v. Hayward 
(1927), 137 L. T. 64. 

5282. Add. Annotation :—Consd. R. v. Norman, 
[1924] 2 K. B. 815. 

52838a. -——— Nothing must be stated to jury 
about charge until substantive offence dealt 
with. }—R. v. TYREMAN, No. 5359b, post. 


5285a. J—An allegation of being a 
habitual criminal ought to be tried.—R. v. 
NASH (1927), 20 Cr. App. Rep. 1, C. C. A. 


aoaion :—Folld. R. v. Rutt (1928), 20 Cr. App. Rep. 


5285b. ——- ——-.]—R. v. Rutr (1928), 20 Cr. 
App. Rep. 186, C. C. A. 

5290a. Admission of being habitual criminal— 
Duty of court to explain charge.|}—Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest.—R. v. 
Donovan (1925), 19 Cr. App. Rep. 2, C. ©. A. 

5290b. Direction to jury-—Necessary contents.]— 
. 7; bisa (1926), 19 Cr. App. Rep. 123, 

5290c. —— -|—R. v. WEALE (1927), 20 Cr. 
App. Rep. 153, C. C. A. 

5299. Add. Annotation :—Refd. R. vw. 
(1924), 18 Or. App. Rep. 155. 

5300. Add. Annotation :—Consd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 156. 

5308a. -|—During the trial of accused as a 
habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation inthe substantive 
offence which accused had confessed. The 
answer was: ‘‘I know he has been asso- 
ciating with convicted persons.” Associa- 
tion with convicted persons was not one of 





PEPSI oS 

















Stokell 





PART XIII. SECT. 3, SUB-SECT. 8, 


sb. Under Probation of Offenders 
Act, 1907 (c. 17).}—A licensed publican 
pleaded guilty to opening his Hcensed in 
remises for the sale of intoxicating 
iquor during prohibited hours. His 
house was well conducted, & this was 
his first offence. The magistrate 
having given deft. the benefit of the 
above Act:—-Held: as there was 
nothing in the evidence as to character 


efore a 


to bring the case within sect. 1, & the 
offence wae not a trivial one, & there 
were no extenuatin cumst, 

the magistrate was not correct in law 
ving deft. the benefit of the Act. 
strate deals with a 
case under the above Act, he should be 
satisfied that the case falls 

Stat eect on which os th ds 

ly on which of the groun 

he reli h t retion 


68 ee 
conferred on him by the Act.- 


of sect. 1, & 


the grounds set out in the statutory notice 
to accused :—Held: evidence of facts not: 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & 
viction as a habitual criminal must be 
quashed.—R. v. Baxrmr (1924), 182 L. T. 
256; 27 Cox, C. C. 689; 18 Cr. App. Rep. 
127, 0. ©. A. 

53803b. -—No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of being a habitual c 
unless the statutory notice thereof has been 
served.—R. v. STOKELL (1924), 18 Cr. App. 
Rep. 155, 0. OC. A. 


5303e. .}—R. v. Tyrmman, No. 5859b, post. 


5303d. |j—Evidence that” accused is an 
associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it.—R. v. YARwWooD 
{1928), 21 Cr. App. Rep. 25. 0. C. A. 


5804a. Must go to question whether prisoner 
habitual criminal when charged.}|—R. v. 
WINN, No. 5355a, post. 


5807. Add. Annotation :—Consd. R. v. Hayward 
(1927), 137 L. T. 64. 


5308a. -.|——When accused is charged with being 
a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), 8. 10 (2) (a), 
must be strictly proved; but evidence of 
other convictions may be given, without 
roduction of the record & evidence identify- 
ing accused with those convictions, as ‘‘ evi- 
dence of character & repute’’ under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
admitted the convictions.—R. v. HAYWARD 
(1927), 187 L. T. 64; 28 Cox, C. CO. 342; 
sub nom. R. v. HAYWARD, R. v. LAWRENCE, 
43 T. L. R. 356 ; 20 Cr. App. Rep. 38, C. 0. A. 


5312a. ——.}—Applt. was convicted of 
shopbreaking, & was sentenced to three 
ess penal servitude. He was also found 
be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1928 ca was sentenced to 
twelve months’ imprisonment as a suspected 
aera & he was released on July 23, 1924. 
m Sept. to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925 :—Held: it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they done go it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 














v. BRENNAN, [1926] I. R. 482.—IR. 


t is Pas. baler n gs en 
of. e oO 
if al Code, 0 1081, does not mean or 
infer that sentence must be passed & 
ite operation then s ed; it 
under one means that tence passed 
ul eas bo apbeat ae ceive 1u3 is ar d 
upon appear dgment.— 
R. #. 1924) i WwW. W. R. 84233 
42 Can. Crim. aa. 163.-—CAN. 


g cir ‘@DCEA, 


B 


Vol. XIV.—Criminal. Law. 


Cases 5812a—5369b. 











show that duting the relevant period applt. 65359a. For the existirg par. igi 

: : agraph in original 
had been leading, persistently, a dishonest volume substitute the Following paracroni: —- 
or criminal life; as there were passages in .J|— Where a person who has 
the su up which might have conveyed been found to be a habitual.criminal & has 


to the jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed.—R. v. 
DRISCOLL (1925), 89 J, P. 104; 41 T. L. R. 
425; 18 Cr. App. Rep. 184, 0. 0. A. 

5314a, ——— -————.}—(1) On the trial of an allega- 
tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect; his whole career must be con- 
sidered by the jury. 
_ (2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence apoe such other 
charges.—R. v. TAYLOR (1926), 19 Cr. App. 
Rep. 146, C. C. A. 


5319a. ——.|—R. v. Haywarp, No. 
5308a, ante. 
5822. Add. Annotation :—Refd. R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 
5331a. -]—On the trial of an allegation of. 
being a habitual criminal, the interval betwcen 
the last two convictions is only one of several 
elements to be considered by the jury; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
er age of housebreaking instruments & 
heir number & character at the time of 
(1927), 














arrest.— R. v. WHITE & SHELTON 
20 Cr. App. Rep. 61, C. C. A. 

5341a. J—R. ve. Waite & SHELTON, No. 
5331la, ante. 

5847. Add. Annotations :—Refd. R. v. Lavender 
(1927), 20 Or. App. Rep. 10; R. v. White & 

Shelton (1927), 20 Cr. App. Rep. 61. 


5352a. --}+~The mere fact that accused 
has done honest work in his latest interval 
of liberty is not a defence to the allegation 
that he is a habitual criminal.—R. v. Haves 
are J. P. 190; 19 Cr. App. Rep. 157, 





53855a. Duty of judge.j]—(1) The 
direction on the allegation of being a habitual 
crimi must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged.—R. v. WINN (1925), 
69 Sol. Jo. 574; 19 Cr. App. Rep. 1, 0. 0. A. 


5355b. ———.]—A direction on the allega- 
tion of being a habitual criminal must deal 
with an interval of honest work.—R. »v, 
HareRy (1928), 21 Cr. App. Rep. 21, C. OC. A. 
5355c. J~-On the charge of being a 
habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, ‘leading 
ersistently a dishonest or criminal life.’’— 
a A yan (1927), 20 Cr. App. Rep. 10, 
5387. Add. Annotation :—Consd. R. v. Norman, 
{1924] 2 K. B. 8315. 


Add. Annotation :—Consd. R. v. Norman, 
{1934] 2 K. B. 815. 














5358. 


been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the j ‘are not bound to find 

risoner to be at the time when the verdict 

given a habitual criminal. In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that he is not at the ‘material time a 
habitual criminal.—R. v. Nor’  ., [1924] 2 
K. B. 816; 93 I. J. K. Bass; 131 L. T. 
29; 88 J. P. 125; 40 T. L. R. 693; 68 
Sol. Jo. 814; 27 Cox, C. C. 621; 18 Cr. 


App. Rep. 81, 119, C. O. A. 
roy -—Refd. R. v. Tyreman (1925), 19 Cr. App. 


5359b. Conviction remitted.} 
—(1) There ought not to be two indictments 
when all charges ara be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about tho allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(8) When a conviction as a _ habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice.—RH. v. 
TYREMAN (1925), 19 Cr. App. Rep. 4, C. 0. A. 


5861a. -|—-Before a sentence of pre- 
ventive detention can be passed three things 
are requisite: first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by: reascn of the criminal 
habits & mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
eriod of years, Sentence of preventive 
etention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
K.B.77; 941.3. K. B. 63; 182 L. T. 159; 
88 J. P. 200; 41 T. L. BR. 35; 69 Sol. Jo. 
293; 27 Cox, C. C. 660; 18 Cr. App. Rep. 
128, C. C. A. 
Annotation :—Expld. I. v. Turnbull (1926), 19 Cr. App. 155. 


5369a. .}-A term of penal servi- 
tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence.—R. v. TURNBULL (1926), 
19 Cr. App. Rep. 155, OC. C. A. 


5360b. ——- ——- ———-.]——-R. v. THOMAS (OTHER- 
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Cases 5369b—5536b. 


WISE WILLIAMS) (1928), 20 Cr. App. 
172, C. CG. A. 

53872a, ——.]|—R. v. Pau, No. 5361a, anle. 

5873a. -]—R. v. MoCartuy (1910), 4 Cr. 
Rep. 198, C. C. A. 

5373b. --— AR, v. cae (1927), 20 Cr. App. 
Rep. 117, C. 

5385a. a v. BEARD (1927), 20 Cr. 
App. Rep. 155, C. C. A. 

5398. Add. Annotation :— Distd. R. v. Douglas 
(1926), 19 Cr. App. Rep. 119. 

5452. Add. Annotation :—Apld. Freeborn v. Leem- 
ing (1925), 89 J. P. 179. 

5458. Add. Aznotation :—Refd. Lewis v. Guest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
v. Same, Ingram v. UCrawshay (Cyfarthfa) 
(1927), 96 L. J. K. B. 664. 

5478a. ———.]—(1) In order that a person may be 


Rep. 





App. 








ENGLIistit AND EMPIRE DicEest SUPPLEMENT. 


convicted under Larceny Act, 1916 (c. 50), 
e ba (2), of being *‘ found by night having in 
Pe Sergei without lawful excuse imple- 
ae of housebreaking’’, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. The 
finding & the possession must both be by 
night, & the possession must be possession 
by a free man, 
multe Where a person has pleaded ‘“ Not 
” to an indictment & is about to 
Jeet his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have te try him, to another indictment 
which recites a previous conviction.—R. v. 
HarRRIs (1924), 94 L. J. K. B. 1643 132 
L. T. 672; 89 J. P. 37; 41 T. L. R. 205 ; 
7 Oe oO. C. 746; 18 Cr. App. Rep. 157, 


Part XIV.—Appeal to Court of Criminal Appeal. 


5528. Add. Annotation:—Refd. R. v. Birch 
(1924), 93 L. J. K. B. 385. 
5528. Add. Annotation :-—Consd. R. wv. Parkin 


(1928), 20 Cr. App. Rep. 173. 


5528a. ——— In what circumstances.|-—R. v. 
PARKIN (1928), 20 Cr. App. Rep. 173, C. C, A. 


5534. Add. Annotation :—Refd. R. v. Cope (1925), 
941. J. K. B. 662. 


summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence.—R. v. DEAN (1924), 18 
Cr. App. oe 133, C. C. A. 


Annotations :—Refd. R. v. Cope (1925), 94 L. J. K. B. 662; 
R. v. Cadwell (1927), 20 Cr. App. Hep. 60. 


5536b. ——.|—-The machinery of Vagrancy 
Act, 1824 (c. 83), must not be used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 
reduced.—-R. ». CADWELL (1927), 20 Cr. App. 
Rep. 60, C. OC. A. 














5535. Add. Annotation :-—Refd. R. v. Teesdale 
(1927), 91 J. P. 184. 
5536a. ——- ———.}—The ct. will not review a 
PART XIII. SECT. 6. ‘ Ee as, a oe ene 
ki. Conviction for assault— May “<¢ ae S04 ; 
be sentenced to whipping.|}—MacKay v, 48 Can. Crim . Cas. 118.——CAN. 
ras {1923] S. C. (J.) 16.—- SCOT. ~J—R. » Boak, [1926] 
; S.C. R. 481 46 Can. Crim. Cas. 164.— 
-—Re T. v. SLINN CAN. 
1926), AT Can. Crim. Cas. 77 37 


» R. 275.—CAN. 


PART XIII. SECT. 10, SUB-SECT. 1. 


k i, .}+—Pitf., after con- 
viction for manslaughter, began an 
action for possession of promises in 
which she & her husband, deft., lived, 
the property standing in her name & 
being re Abies under Real Property 
Act :—Fleld : there was no disability or 
ara ogre 8 of bringing the action, by 
virtue of Forfeiture Act, 1870 (c. 23).— 
Hone ae v. ZAWOJOWSKA (Man.), 
[1922] 3 W. W. It. 492.—CAN, 








PART XIII. SECT. 11, SUB-SECT. 5. 


5504 ia. -]1— Deft. was con- 
victed of a second offence against 
Liquor Licence Act, the only evidence 
of the previous conviction being the 
production of a cértificate under the 
Act, from which it appeared that a 
person of the same name & address as 
eft. had been previously convicted 





before the same mente :—Held : 
the evidence PA sufficient.—l. v. 
ATKINSON ae gee) 4t N. 8. R. 
521; 9 KE. L. R. 212.—GAN 


PART XIV. SECT. 1, SUB-SECT. 1. 


ti. -}-—An appeal lies to the 
Supreme Ct. of Canada under Criminal 
ene. 8.1024, read with sect. 1013, only 
where a dissentin opinion has been ex- 
pressed by a member of thect. of appeal, 
upon & anes which og ct. deems a 
question of law & pursuant to its eis 
843; (1924])8. C. R. 522. -——OAN, 





.-——Gorpbi1rTra v. T., 
rgatt 2D... R. 577; (1927) S.C. RR. 
one it Can. Crim. Cas. nate Para 


.J—BARR MT. 
gery 3 D.L. I. 1097 ; 927) g. GR. 
ee Can. Crim. Cas. 91.—CAN. 
-J—HoOwWwLeEY v. Ray 
ge7} 3 D. L. R. 265 ; [19271 8. C. Jt 
tee 48 Can. Crim. Cas. 139. CA 

——.]—CARDINAL 4. am 
119271 4 DL. R. 325; [1927] S. C. rn. 
541; 48 Can. Crim. Cas, 243.—CAN. 
co i. Effect of repeal of pro- 
visions for stating case pending appeal.) 
—Where the ‘trial judge reserved u 
case for the ct., but before it came on 
for argument, the sects. of the Code 
allowing a stated case were repealed, 
& the ct. set aside the conviction 
z ordered a new trial:—Held: the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted, 
but such rights must be determined 
under the old & not under the new 
rovisions of the Code, which were not 
hen in forco.—-R. v. TAYLOR & YOUNG 
oe ne 41 Pasar’ oo Cas. 212; 56 


sd. Fie iy yoo ei RG eg 


of Court of App 
Bout, Narere great L. meee (15281 


5; 44 Can. cae Cas. 








o 














SAN. 
5528 i. Certificate granted — Only 
eo judge has doubi on case.)}—The 
al judge must have an opinion or 
boliet of the fitness of the appeal upon 
questions of fact or mixed questions of 
law & fact involved; the burden on 
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him would appear, therefore, to be 
reater than i ee were ares to grant 
eavo to appeal.— PAYETIE, 
tae GAD PR. 112; Mooedaw W.]h. 


5528 ii. —— Porm of certificate.J)—A 
certificate stated gencrally that the 
case was a fit. one for appeal :—~ Held : 
not such a certificate as 13 & 14 Goo. 5, 
c. 41, contemplated.—Rh. v. ScoTr & 
WILLIAMSON (1924), 56 0. L. Lt. 325; 


43 Can. Crim. Cas. 364.—CAN. 
6528 iii. eae Pa toad to hal 
‘ews, [1926] 1 


without jury.}—R 
WwW. W. R. 321; "45 Can. Crim, Cas. 
116; 22 Alta. L. . 161.—CAN, 


sire XIV. SECT. 1, SUB-SECT. 32. 
-}—Where it was for the trial 
fade to decide whether prisoner’s 
oe ADAtion could reasonably be truc, 
& it was to be assumed from the fact 
of his finding prisoner guilty that he 
thought it could not reasonably be 
true, in which the ct. concurred :— 
icld: not the function of the ct. to 
retry the case.—ht. v. COOKE (1923), 57 
N. 8. Rh. 362.—CAN, 


PART XIV. SECT. 1, SUB-SECT. 3. 

e i, ——— What is—Not sentence for 
rane.jJ—h. v. DE Youna, R. v. Lip- 
DIAKD, KR. v. DARLING (1927), 47 Can. 
Crim. Cas. 207; 600. L. R. 155.—CAN. 


se. J urisdiction of vhs ghdaego te iy t of 

Canada—To hear appeal fr 

to sentence by lower court. rho es 

no jurisdiction in the above ct. to 

entertain an appeal a tan addition 

to sentence by appellate 

Criminal Code, s. 1024, the right of 
appeal is restricted to an appeal st 

t 6 affirmance of a conviction.—GoLpD- 
HAMMER »v. R., [1924] 3 D. L. R. 1009; 

eet) 8.C. R. 290; 50. B. RR. 129.— 





5549a. 
Cr. App. Rep. 181, C. C. A. 





6550. Add. Annotation :—Consd. 


[1925] 1 K. B. 608. 


5550a. ———, |—R. vw. SMITH, No. 1810b, ante. 
5570a. ——.]—-R. v. MACWILLIAM (1928), 21 Cr. 


App. Rep. 31, C. ©. A. 


5572. Add. Annotation :—Refd. R. v. Porter (1927), 


20 Cr. App. Rep. 55. 
5574a. 








5577a. 











Rep. 44, C. 0. A. 
5577b. Supplementary 








5585a. 
circumstances consent 


App. Rep. 167, C. C. A. 


5596a. Official transcript of judgment at trial— 
How far binding.]—The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 


PART XIV. SECT. 2. 


5566 i. Diserction of vourt.J— 
It is not the practice of the Ct. of 
Criminal Appeal to entertain any 
application for an extension of time, 
whether to apply to the trial judge for 
a certificate for leave to appeal, or to 
give notice of appeal, or to give notice 
of application for leave to appeal, it 
appet. does not, at the time of applying 
for such extension of time, show that 
he proposes to rely upon grounds of 
appeal, or grounds for applying for 
leave to appeal, which are grounds 
such as can be entertained by the ct. 
in the exercise of its statutory juris- 
diction.—A.-G. ve. M‘GANN, [1927] 
I. R. 503.—IR. 

sk. Notice of appeal defective.|— 
K.v. Moyne (Ont.), [1927] 3 D. L. RR. 
639; 47 Gun. Grim, Cas. 319.-—CAN. 








PART XIV. SECT. 5, SUB-SECT. 1.—-A. 


5630 v. J—~The ct. hearing an 
appeal is not warranted in weighing 
probabilities & substituting its view 
for that of the jury, to which the 

reatest weight must still bo given.— 
to. Du BRuGR, (1924])4 D. L. BR. 496; 
69 Q. L. R. 507.-——CAN. 


5630 vi.—-—.]—R.. v. BURKE (1924), 
44 Can. Crim. Cas. 205.—CAN. 


PART XIV. SECT. 6, SUB-SECT. 1. 


am. In Ircland.}—Practico & pro- 
ceduro, as to applications to allow fresh 
evidence on appeal, laid down by the 
Ct. of Criminal rad eee - v 
M'GANN, [1927) I. R. 503.—IR. 


PART XIV. SECT. 6, SUB-SECT. 38. 


8740 ili. ——~. }—An application must 
be refused, whero the person whom it 
was sought to call had been present in 
ct. at the time of the trial & available 
to be called by accused or his counsel 
if they desired to do so.——R. v. CRONAN 
eee +t Can. Crim. Cas. 320; 657 

r 8. R. 5,—OAN. . 





Registrar must be informed at 
earliest possible moment.]—— When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment.—R. v. Hopa- 
SON (1924), 18 Cr. App. Rep. 7, C. C. A. 

met -|—Substantial particulars 
of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal.—I. v. 
CAIRNS (1927), 43 T. L. R. 455; 20 Cr. App. 


grounds —- When 
allowed.]-—R. v. Porter, No. 3137a, ante. 

5585. Add. Annotation :—Refd. R. v. Thompson 
(1925), 18 Cr. App. Rep. 167. 

-/~—An applt. may only in exceptional 

counsel to be 

absent.—R. v. Tuompson (1925), 


Vol. XIV .— Criminal Law. 
— -}—R. v. LAMBERT (1926), 19 


R. v. Smith, 


Cases 5594a-—5739a. 


—R. v. MARTIN (1927), 20 Cr, App. Rep. 
103, C. C. A. 


5604. Add. Annotation :—Retfd. R. v. Porter (1927), 


20 Cr. App. Rep. 55. 





5607a. 


5605. Add. Annotation :—Refd. R.v. Porter (1927), 
20 Cr. App. Rep. 55. . 

-}+—In each of the following cases— 

(1) a convict under sentence of penal servi- 


tude & preventive detention who appeals 


only against the sentence of preventive 
detention; (2) a 
imprisonment & 
against the flogging ; 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; 
current sentences of imprison’ 2nt & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon—the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 28), s. 14, & should be treated as such 
pending the determination of his appeal.— 
R. v. Ross, R. v. FRIEND, R. v. BEATTIE, 
R. v. LLEWELLYN, R. v. YOUNG (1924), 131 


risoner under sentence of 
ogging who appeals only 
(3) a prisoner under. 


(4) @ prisoner under con- 


L. T. 26; 88 J. P. 90; 40 T, L. KR. 617; 


C.C. A, 


18 Cr. 56738a. 





27 Cox, C. C. 6153 


18 Cr. App. Rep. 55, 


——.}—The ct. will, if it thinks fit, 


hear a plea of insanity even though it was 


5766 ii. ——~.]—The defence having 
been permitted for tho purpose of 
securing a new trial to read the affidavit 
of one who it contended should have 
been culled as a witness by the prose- 
cution :—Held: the omission to call 
such witness did not result in such a 
miscarriage of justice, or the possibility 
of it, as to warrant a new trial.— R. v. 
GALLAGHER, [1924] 4 D. L. R. 10593 
3 WwW. Ww. R. 357.—CAN., 


sp. No opportunity of cross-exramining 
former witness on statement at trial.}— 
R. vw. Vyk (1925), 44 Can. Crim. Cas. 
2495 {1925] 3 W. W. R. 100.—CAN, 


PART XIV. SECT. 6, SUB-SECT. 5. 


m. Road now ‘“ 5793 i.’’ 
57983 ii. —.J—h. v. HUBLEY 
(1925), 57 N.S. R. 537.-—CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 
p i. —~-~- Criminal Appeal (Scotland) 
Act, 1926 (¢. 15).J—The Ct. of Criminal 
Appeal is not uv ct. of review in the 
sense in which that term is used in 
civil procedure; it cannot upset a 
verdict meroly because it disagrees with 
the view either of the evidence or of 
the credibility of the witnesses on 
which it procceded ; it cannot interfere 
unless it thinks the verdict wnreason- 
able. The test of unrcasonablencss 
is similar to that applicd to verdicts 
obtained in civil jury trials, viz., was 
the verdict so flagrantly wrong that nu 
reasonable jury, acting honestly under 
proper direction, could havo given it.— 
WEBB v. H.M. ApbdvocaTsE, [1927] 
S,. Cc. (J.) 92.—SCOT. 
bi. -———.}--Deft. was tried on an 
indictment charging commission of an 
offence & was convicted of an “ attempt 
to commit ”’ that offence :—Held: the 
evidence was sufficient to sustain the 
verdiot, & his a ae be dismissed. 
—R. N GING ( 24), 57 N. s. R. 196. 





b ii. ; ——.]— Where accused is 
charged with having committed a crime 
at a named place in a named county & 
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not raised at the trial.—R. v. CANHAM (1925), 
18 Cr. App. Rep. 163, C. C. A. 

5739a. S. P. R. v. Hatrcu & SmiryH (1928), 20 Cr. 
App. Rep. 181, C. C. A. 


province, & a place with such pame is 
refcrred to in the evidence at. the trial, 
the fact that there ig nothing in the 
evidence to show that the place is 
within such county or province:—Held : 
not such an omission as to give ground 
for an appeal.— Rh. v. PAYETTE, [1925] 
1D. i" 2112; [1924])3 W. W.R. 863. 
bili. ——.]—-Where the Crown’s 
case was founded on the evidcnee of a 
very young child, who contradicted 
herself on the vital point in the trial, & 
on several minor matters :—-Held: a 
couviction founded on such evidence 
could not be sustained.—R. v. GIRONN 
(1925), 34 B. C. R. 554.—CAN. 
58 N. S. R. 464.—-CAN, 

bv. ——.]-—Findings of the ct. or a 
jury on questions of. fact are only to bo 
set aside where the findings are obvi 
ously & palpably wrong, or are un- 
reasonable & cannot be supported by 
the evidence.—R. v. M. (1926). 46 Can. 
Crim. Cas. 80; 58 N.S. R. 512.—CAN, 

b vi. —-~.]--Appeal dismnissed,— 
R. v. Davipson (1926), 47 Can. Criin. 
Cas. 80; 59 N. 8. R. 179.—CAN. 

b vii. --—.]—-Appeal dismissed.-— 
R. v. NicuoLson (1926), 47 Can. Cri. 
Cas. L135 59 N. S. R. 323.—CAN. 

b viii. -}—Appeal dismissed .— 
TR. v. HADDAD (1927), 47 Can. Crim. 
Cas. 163; 59 N. Ss. R. 187.—CAN. 

b ix. ——.}—Circumstances in which 
an appeal against a conviction for 
forgery, by making interlineations in 
a document, was allowed.—k. v. 
ZERERKO (Sask.) (1927), 48 Can. Crim. 
Cas. b7.—-CAN. 








bx. Variance belween evidence 
& charge—As to date of offence.}— 
Conviction quashed. v. DAVIES 


(Alta.), [1927] 2 W. W. RR. 6053; 49 
Can. Crim. Cas. 86.—CAN. 

b xi. —-The Ct. of Criminal 
Appeal quashed a verdict & sentence, 
here the evidence was defective in 
some important respects, & the evi- 





Cases §800a-—5950. 


5800a. Conflicting medical views.}—The mere fact 
that conflicting medical views of the evidence 
in a case were put before the re = not a 
ground for granting leave to ap 
THORNE (1925), 69 Sol. Jo. 408 ; 
App. Rep. 186, 0. C. A 

5802a. Unsatisfactory identification. —Conviction 
quashed.—R. v. Hironcook (1926), 19 Or. 
App. Rep. 181, 0. C. A. 

5802b. Photograph of accused published in news- 


R. v. 


“18 Or. 


paper.|—R, v. MORRISON , 6 Cr. App. 
Rep. 159, C. C. A. 
5802c. Insanity —Supervening after  trial.]—R. 


wv. DRISCOLL & ROWLANDS (1928), 20 Cr. App. 
Rep. 161, C. C. A. 

5806a. Indictment alleging offence under 
repealed section of statute.]—-Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
—R. v. TAYLOR (1924), 93 L. J. K. B. 912; 
88 J. P. 152; 40 T. L. R. 836; 69 Sol. Jo. 


1 i, an L. G. R. 681 ; 18 Cr. App. Rep. 105, 
5840a, -——-— —---.|—--R. v. DANIELS (1927), 20 Cr. 


App. Rep. 127, C. G. A. 

5850. 4dd. Annotation :—Refd. R. v. Rice (1927), 
20 Cr. App. Rep. 21. 

5850a. -|—The exercise of the juris- 
diction under Criminal Appeal Act, 1907 
(c. 23), s. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it.—R. v. 
Rice (1927), 20 Or. App. Rep. 21, 0. C. A. 

sa ION :—Refd. R. v. Davidson (1927), 20 Cr. App. Rop. 











5850b. ——.]—R. v. Davipson, No. 3129b, 
ante. 

5856a. --}—R. v. RicHarps, No. 6230a, post. 

5856b. —~-.]—Conviction quashed on the grounds 


of non-direction & of receipt of inadmissible 
evidence.—R. v. HowartH (1926), 19 Cr. 
App. Rep. 102, C. C. A. 

5856c. -+—-R. v. Berry (1926), 19 Cr. App. 
Rep. 113, C. C. A. 


5867. Add. Annotation :—Distd. R. v. King (1927), 
20 Or. App. Rep. 158. 


5870a. --}—Convictions quashed on the 
ground of evidence of previous convictions 
having been wrongly admitted.—R. v. 
GRAHAM, R. v. ANDERSON (1924), 18 Or. 
App. Rep. 8, C. O. A. 


eer such as it was, was not presented 
to the jury in such a way as to bring 
sufficiently clearly roan them the 
suc none they had deter e.— 
ate v. SMITE, ea7]t. li. 564.— IR. 
Court may reduce Piet pea a 





5824 viii. —-— 


convicted of rape :—Held :- 
regard to the evidence, the verdict was 
eee < could ~ be Bou pcre’ which 

ust be set aside.—R 
(igus. 58 N. 3. R. 113. 


EnGLIsH AND Empree Dicest SuPPLEMENT. 


App. Rep. 158, C. 0. A, 


Peres, v. HasiaM, No. 2839a, 
ante. | 
5877a. ——— — -J—R. ¥. Homer (1926), 19 Cr, 


App. Rep. 118, 0. C. A. 


5884, Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1026] 2 K. B. 273. 


5887. Add. Annotations :—Refd. R. v. Dunkley 
ee 184 L. T. 682; R. v. McLean (1926), 


(1925), 188 L. T. 191. 

5926a. -]—R. v. HOWARTH, No. 6856b, ante. 

5927a. --+—Where the defence ts an 
alibi, the jury must: be pointedly directed on 
the identification.—R. v. Purmrips (1924), 
89 J.P.16; 41 T.L. R. 190; 18 Cr. App. Rep. 
151, ©. CO. A. 

5927b. Direction as to time.}—R. v. SMITH, 
No. 6066a, post. 

5927c. -]}--Where an alibi is set up as 
defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits.—R. v. CoEw (1926), 19 Cr. 
App. Rep. 73, C. C. A. 


5929a. «~}~-When in a trial for larceny 
asportation of documents has been proved, 
there must be a direction whether it_took 
place animo furandi or not.—R. v. JONES 
(1925), 19 Cr. App. Rep. 39, C. C. A. 


5932a. ——— By bailee—Intent to defraud.]—R. v. 
Moore, No, 3007%a, ante. 


5932b. Breaking & eo ee }-R. »v. 
Lxioyp, No. 2889b, ante 


5932c. -}—On an ‘fpaictnient charging 
breaking & entering, a breaking in law must 
be proved, & the jury must be distinctly 
charged on this point.—R. v. BRIERLEY 
(1924), 18 Cr. App. Rep. 136, C. C. A. 

5938a. ——— ———.]}—The gist of the crime of 
obtaining by false pretences is an intent to 
defraud: direction on this point must be 
clear.—R. us RENTON (1925), 19 Cr. App. 
Rep. 33, C. C. A. 

5938b. —— ——-.]—On a charge of obtaining 
_ false pretences there must be a direction 
on the issue of intent.—R. v. Kay (1925), 19 
Cr. App. Rep. 42, 0. C. A. 


5959. Add. Annotations :—Consd. R. v. Thorpe 


having the verdict at which is in appeal, but 
at a former trial where the perjury for 
accused hag been pote eto was 
stleged to have been committed.~ 
—oAw R. v. CI§SLENSEI, Pda ae pase Ww R. 
Wan 82; mat - Crim. Cas -—CAN. 














Altiough 
R. MUSGRAVE ie s) wert GO a6 
"ori. Cas. 4 


ari ah SECT. 7, cn aon 4. 
582 —— ——.}—R. v. BERGER, 
als Dh Ll. Be 2875 43 Can. Crim. 


8824 ——,}—Defts. were 
danecten of t tho offences of conspiring 
to defraud a city corpn. of money due 
to the corpn. for taxes:—Held: an 
knowledge or 


inference of guilty 
belief could not properly be drawn 
beyond reasonable doubt, & with 


such degree of certainty as would 

nahndber the convictions, vo wer 
quashed .— Ersrr 

Ro - Watieh, F R. wv. SPERON (1925), 43 

Se can oe 3848; 66 0 


5824 vii. Deft. was 


Sine epee riya Ae aean), “48 Can. 
se cae 


—_—— eH . v0, NICHOL- 
aan «1988 san: Can. Crim. 
69 —OAN. 


Cas. 118; 

——.J—R. May 
(saat), MoT] 1 1 D. I L. BR. 133 ; 47 
Can. rim. Cas. 118.—-CAN. 


Meare XIV. SECT. 7, SUB-SECT. 5. 
. S&S. P. R. vo. CHIN CHONG 
——OAN. 


vii a 
(gay 39 B.C. R. 537 

5856 a ——-, +R. v ORT 
(1927 D. L. R. 973; aon. 
Ww. "2. 957; 47 Can 
319; 21 Sask. L. R. oo —-OAN, 


8 (D. 522) 1. 


ormer iriai— Prosecution orp 
former ot. can f eat 


circumstances & iS lrenalasition to evi- 
denee, which occurred not at the ye 


PART XIV. ane a SUB-SECT. 7.— 


eee eee, Ey & 


AVERILL, 


] 
SAEs W. RK. 310; 48 ‘Can. Crim. 


— ; 21 Sask. L. R. 679.—CAN, 
V. ar 


——~——-, J—R. 
(Ont. i [1927] 4D. L. R. 1093 ; 
1. Cus. 87.—CAN. 


PART XIV. pee 7, SUB-SECT. 7.— 


art io, te 

e 

ae if acc ca ins Sg aarp to bat married 
second time, ie i 

ativa 1 to Ry Enowiet go there 

was me bone intent ful marriage, 

direction R. v. NNEDY, 


1093] BAD. Bh. 18B.—-Al 


5976. Add. 


6064. Add. Annotations :-—Consd. BR. v. 


6066a. 


PART XIV. SEC 7, SUB-SECT. 7.— 


6006 Ve ~}— 
ing the jury, the judge gave them the 
impression 


(1925), 188 L. T. 95. Refd. R. v. Canham 
(1925), 18 Or. App. Rep. 163. 

Annotation :-—Folld. BRB. wv. Moore 
(1924), 18 Or. App. Rep. 29. ‘ 


6013. Add. Annotation :—Refd. R. v. Fisher (1926), 


19 Or. App. Rep. 166. 


6056. Add. ' Annotations :—Consd. R. v. Evans 


(1924),88J.P.196. Apld. R. v. Beebe (1925), 
188 L. T. 736. Refd. R. v. Ross (1924), 18 
eee Rep. 141; R. v. Harris, [1927] 2 


6063. Add. Annotation :—Refd. R. v. Roberts & 


Morriss (1926), 134 L. T. 686. 

White- 
head (1928), 189 L. T. 640. Refd. Statham 
v. Statham (1928), 45 T. L. R. 127. 


Direction that corroboration exists 
not warranted on facts.]—(1) It is a ground for 
ee a conviction, if the jury is directed 
at there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 
(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 
(8) Without saying that ip every case it 
is proper to sentence an accomplice pleading 
ty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it ig more than ever necessary to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(Avory, J.).—R. v. SMITH (1924), 18 Or. App. 
Rep. 19, C. C. A. os 


whether, & 


In direct- 








een 


at mere knowledge of the Held: a 


Vol. XIV.—Criminal Law. 


& to direct their attention to tho point 
how far, 
justified in attacking deceased, 

order to prevent injury to himself :— 
misdirection vitiating the , 


Cases 5959—6072a. 


6066b. «}~—-Where the evidence against 
@ prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not penely: dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth the ie 
act on it.—R. v. Brrese (1925), 33 

L. T. 786; 89 J. P. 175; 41 T. L. RB. 
635 ; 28 Cox, 0. O. 47; 19 Cr. App. Rep. 22, 


CO. C. A. 
Annotation :—Refd. R. v. Harris, [1927} 2 K. B. 587. 


6067a. --}—The correct direction 
on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury if they are 


satisfied of her veracity, m . ‘ar paying 
attention to that warning® nevertheless 


Rep. 40, C. C. A. ee 


6068a. ~——. -}~When consent is 
the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story.—R. v. SALMAN (1924), 18 
Cr. App. Rep. 50, C. O. A. 


6069a. »}+—When the only 
witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration.—R. v. Drxon (1925), 19 Cr. 
App. Rep. 36, ©. ©. A. 


6072a. ——— Evidence of young children.]—R. v. 
MARSHALL, No. 3136a, ante. 























eee ———, J 


6064 ix. When the 
evidence against _& prisoner is the 
uncorroborated evidence of an acco1i- 
plice, it is wrong for tho judge to tell 

he jury that, If they are quite certain 


accused was 


crime without any aiding or abetti 
thereof was sufficient to make accuse 
a principal offender :—Held: a mis- 
direction, & new trial ordored.—R. wv. 
DUTCHAK, [1924] 4 D. L. R. 973.—O0AN. 
6016 iv. ——,.}—It was con- 
tended that the ju misdirected the 
jury in reading to them a seot. of the 
Criminal Code which had been repealed 
before the trial took place :—Held: 
as the sect. in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, the 
case was within the Code, 8.1014 {o) & 
the objection had no effect.—R. v. 
McLACHLAN (1923), 56 N. S. R. 413; 
41 r) r) ry CAN, 
the trial fudge in cha the jury 
misstated the law will not, view of 
his subsequent co this 
statement after the jury 


as 

viction.—STRELH v. R., [1924 
DL. B175; [1924] 1: W. W 
—CAN, 








PART XIV. ge ar act 1—_ 


6019 iii. ——~.]-—-Where homicide 
waa proved & was not denied, but the 
defence of temporary insanity caused 
intoxicating liquor was set up :-— 


Pea the o on from the trial 
judge’s charge of an instruction that 


used was entitled to the benefit of 
@ reasonable doubt ve substantial 


44 Can. Crim. ‘as. 909; 35 B. O. R. 
81 CAN, 
d i. ae ame, omission to place 
ore the ju 
cloarty nt of privete ‘defence of the 
person, as bearing on the facts set up, 


trial.—R. v. ASERUDDIN (1926), i L. R. 
53 Calc. 980.— IND. 


PART XIV. SECT. 7, SUB-SECT. 8.—A., 

ri. Criminal Code, s. 1002.}— 
Deft. was convicted of having had 
ee pam paoedee of a feeble-minded 





: eld; as there was no evidence 
in corroboration, the conviction must 
Can. Crim, Cas. 28 > 57 N. 8. Ite 4 6.— 

YP ii. aoe ee 4 HuURIN v. R., [1927] 
4 D. I. R. 760 . {1927} S. C. it. 442; 
48 Can. Crim. Cas. 172.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.—B. 

6064 vii. ———.-~-The rule as 
to the danger of convic upon the 
uncorroborated testimony of an acoom- 
plice is not a strict rule of law, but 
merely one of practical wisdom & 
carefulness, & the omission of the trial 
judge to give the customary warping 
even if technically an error, does not 
constitute such a miscarriage of justice 
or substantial wrong as to vitiate the 
conviction.— R. v. GALLAGHER, [1924] 
4 D. L. R. 1059 ; 3 Ww. Ww. R. 5t— 


6064 viii. ~——- ——..} —A 

the jury, that, while it was 
to convict on the evidence of an 
accomplice without corroboration, yet 
in this case it was the right & duty of 
the jury, if on the accomplice’s evidence 
reasonable doubt of the 
» to convict him :— 


el@: a misdirection. 

If a judge discusses the evidence of 
an accomplice & points out its con- 
sistency, he should pan to the jury 
the considerations which prompt 





charge to 
us 


pene felt no 
t of 


5 
a 


accomplice to tes against accused. 
—R. v. 8 {1926}1 D. L. R. 729; 46 
Can, Grim, Cas. 190; 68 O. L. R. $18, 
~—OAN * ’ 
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that the accomplice is telling the truth, 
they have not only the right to conviet 
prisoner but that it is their duty to do 
so. In such a case, the judge should 
follow the rule laid down in R. v. 
Baskerville, No. 6056; the judge 
should warn the jury of the danger of 
convicting prisoner on the uncorro- 
borated testimony of an accomplice &, 
in his discretion, may advise them not 
to convict upon such evidence, but bo 
should point out to the jury that it is 
within their legal province to convict 
upon such unoontirmed evidence.— 
GOUIN v. R., [1926] S. C. R. 539.—CAN. 


6064 x. ~+—-Where the evi- 
dence of accomplices is uncorroborated, 
juries should be instructed as nearly as 
possible in the language in which the 
rule of practice laid down in Gouin v. 
R., No. 6064 ix, ante, is expressed. 

A charge which in effect puts the 
evidence of an accomplice on the same 
foo as that of an ordinary witnoss 
amounts to a iniscarriage of Justice.— 
R. v. Bacutu (Sask.), {182713 D. L. R. 
1179; [1927] 2 W. W. R. 171; 48 
Can. Criin. Cas. 53.—CAN. 

Scc, also, cascs in Part XITI., Sect. 13, 
Sub-sect. 4, H., ante. 


6067 iii. -—A verdict 
of indecent assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, where the judge did 
not warn the jury properly with respect 
to corroboration.—R. »v. ELLERTON 
(Sask.), 11927 14 D.L. R. 1126; [1927] 
7 e e RR. 

—CAN. 

















Ww 64; 49 Can. Crim. Cas. 
94, 


PART ZIV. SECT. 7, SUB-SECT. 10. 


@ (p. 638) i, One juryman not sworn, 
—Where one of the additional panel o 
jurymen summoned, who was present & 

ered to his name when first called 
y the clerk, was not called to be 
sworn by the olerk who announced 


Cases 6090—6230a. ENnGLisH AND Empree Dicest SUPPLEMENT. 


6090. Add. Annotations :—Folld. R. v. Dennis, 
R. v. Parker, [1924] 1 K. B. 867; Apld. R. 
v. Williams (1925), 19 Or App. Rep. 67; R. 
v. McDonnell (1928), 20 Cr. App. Rep. 163. 

6094. Add. Annotation :—Folld. R. v. Hussey (1924), 
18 Cr. App. Rep. 121. 


6110. Add. Annotation :—Distd. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 
6111. Add. Annotation :—Folld. R. v. Villars 


(1927), 20 Cr. App. Rep. 150. 

6112a. Improper question put to prisoner—Prisoner 
undefended.|—R. v. WEEKS (1928), 20 Cr. 
App. Rep. 188, C. 0. A. 

6136. Add. Annotation :—Refd. 
(1927), 20 Cr. App. Rep. 53. 

6152. Add. Citation :—381 T. L. Rt. 401, 

6169a. ~-——.]—The Ct. of Criminal] Appeal does not 
make slight reductions of sentences. The ct. 
only interferes on matters of principle & on 
the ground of substantial miscarriages of 
justice.— It. v. DUNBAR (1928), 21 Cr. App. 
Rep. 19, C. C. A. 

6177a. -]—Reduction of term of sen- 
tence in order to carry out intention of the 
trial judge.—R. v. FIELDER (1926), 135 I. T. 
64; 90 J. P. 963; 28 Cox, C. C. 186; 19 Cr. 
App. Rep. 87, C. C. A. 

6183a. -+—The ct. will amend an in- 
correct record, though it may not vary the 
sentence.—R. v. SHARMAN (1925), 19 Cr. 
App. Rep. 43, C. C. A. 


R. uv. Morter 














App. Rep. 101, C. C. A. 

6187a. Sentence illegal.|—Sentence reduced 
in view of its illegality.—-R. v. JACKSON 
(1926), 19 Cr. App. Rep. 159, CO. OC. A. 

6187b. ——— |—R. v. Irvine (1927), 20 
App. Rep. 181, C. OC. A. 

6208a. Previous conviction—Court reluctant to hear 
evidence of in justificaton of sentence—No 
previous conviction proved at trial.|--R. v. 
GANS (1928), 21 Cr. App. Rep. 1, C. ©. A. 

6209a. Offer of employment—By old employer.|— 
Sentence reduced.—R. v. JACKSON (1927), 20 
Cr. App. Rep. 130, C. C. A. 

6209b. 8S. P. BR. v. USHER (1927), 20 Cr. App. Rep. 
130, ©. O. A. 

6215a, —— }—R. v. READE (1927), 20 Cr. 
App. Rep. 60, C. C. A. 

6215b, —-—— .|—R. v. Martin (1928), 20 Cr. 
App. Rep. 187, C. C. A. 

6219a. —— |—R. v. Luoyp (1927), 20 Cr. 
App. Rep. 189, C. C. A. 

6230a. Housebreaking—To recelving stolen pro- 

: perty.|—(1) Evidence improperly admitted 

at the trial may be a ground for quashing a 
conviction. 

(2) On an indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 

















that the panel was exhausted, which 
made it necessary to secure an 
additional juryman from among those 
who had stood aside:—Held: an 
objection could not be allowed, as no 
substantial wrong or miscarriage of 
justice had occurred.—R. v. MCLACHLAN 
(1923), 56 N.S. R. 413; 41 Can. Crim. 
Cas. 249.—CAN 


PART XIV. en SUB-SECT. 11.— 


6115 vi. -———— ——.}+—-h. vw. DE 
BERTOL, 11927) 3 D. L. R.193 5 [1927) 
Ban Ni. 454; 48 Can. Crim. Cas. 118.— 


6115 vii. ete ok, ———.}+—- BROOKS v. 1s; 
[1928] 1 D. L. R. 268; 48 Can. Crim. 
Cas. 333.—-CAN. 


q i. After juryman called—By 
person on panel.j—Held : a miscarriage 
of justice.—R. v. McNamara, [1926] 
4D. L. R. 880; 46 Can. Crim. Cas. 
230; 69 0. L. R. 342.—CAN. 

sj. Disqualification of juror.}-—Held: 
such disqualification did not cause a 
reerraritar Ne af justice.—R. v. BOak, 
(1925) 3 . I. R. $87 > [1925] s. Cc. R. 
§253; 44 Can. Crim. . 2183 revsg., 
(1925]2 D. L. R. 803; [1925] 2 W. W. 
m. 40; 4 mn. Crim. Cas. 402; 35 
B. C. R. 256.—CAN, 


PART XIV. SECT. 8, SUB-SECT. 1.—A. 


sk. Jurisdiction of court.}—-R. v. 
Fox, RR. v. SANSOME (1925), 44 Can. 
Crim. Cas. 262.—CAN. 

hi. ~——.]—No definite principle can 
be laid down upon which a ct. of appeal 
should proceed in dealing with appeals 
for the reduction of sentences on the 
ground of excessive severity; all the 
circumstances should be carefully taken 
into account in each instance & full 
consideration_ give to matters of 





h fi, —-——.]}——A sentence should be 
interfered with by a ct. of appeal only 
the trial judge proceeded on 


some wrong principle or gave too great 
weight to particular circumstances : 
the fact that individual members of 
the ct. would have imposed a different 
sentence is not sufticient.—R. v. 
GALLAGHER, [1924] 4 D. L. R. 1059; 
3 Ww. W. R. 357.—CAN. 


h iii. -}—In considering the 
adequacy of a sentence, the ct. should 
be guided by the same considerations 
whether the appeal be taken for the 
reduction or increase of the sentence.— 
R. v. Hicks, [1925] 2 D. L. R. 1000; 
[1925] 1 W. W. R. 1155; 44 . 
oa Cas. 13; 19 Sask. L. R. $859.— 





Q. hk, 42 K. B. §20.—CAN, 

hv. -J—Where prisoner was con- 
victed of rape & sentenced to death :-— 
field: ces, such as low 





circumstan 
mentality & baneful environment, 
which were not brought to the attention 
of the judge, were sufficient to warrant 
a reduction of the penalty to twonty 
years’ imprisonment & twenty lashes. 
—h. v. MCCATHERN, (19271 2). L. R. 
1142; 48 Can. Crim. Cas. 54; 60 
O. L. R. 334.—CAN. 


k i. —-—— 4Abortion.J—An appeal by 
an abortion-monger against a sentence 
of four years’ imprisonment imposed 
on her on a conviction for abortion, 


dismissed.—-R. v. PETOH, 
D. LL. R. 671; [1925] 3 W. W. R. 434; 
35 Man. L. R. 299.—CAN. 


PART XIV. SEOT. 8, SUB-SECT. 1.—B. 


6172 i. Variation of scntence— 
Increase of sentence.}—The Ct. of 
Appeal is justified in increasing a 
sentence, if it clearly deems it justice 
K. B. 116; 8 C. B. R. 291.—CAN. 


ni. -}—Where an illegal 
ponent has osed. a 
h 








been ; 

mprisonment with hard iabour where 
ard labour is not authorised for the 
offence in question, the ct. will not 
exercise its powers under Criminal 
Code, s. 1124, by striking out the un- 
authorised portion of the penalty in 
order to uphold the conviction after 
the illegal punishment has. been suffered 


in whole or in a v. Low 
QoONG. [1924] 3 D. L. R. 666; 2 

. W.R. 695; 33 B.C. R. 622.—CAN. 

n ii. Imprisonment substituted 
for fine—Fine inadequate.}-—R.  . 
SypontK & ZOWATSRKI (Sask.), [1926] 
3 W. W. Rt. 458.—CAN. 

n iii. Not after sentence partly 
served. |—R. v. NORTHUP (N. S.) (1926), 
46 Can. Crim, Cas. 74.—CAN. 








PART XIV. SECT, g, SUB-SECT. 1.—C. 


6202 i. Priscner’s state of health.}— 
While a convict’s physical state may 
be takon into consideration in passing 
sentence, yet changes in his health 
thereafter more properly afford ground 
for an application for the clemency of 
the Crown than for an appeal against 
tho sontence.—R. v. GIMMERMAN, 
[1926] 2 W. W. R. 882; 46 Can. Crim. 
Cas. 78; 37 B. C. R. 277.— CAN, 


PART XIV. SECT. 9. 


6222 i. Carnal knowledge-—To in- 
decent assault.}-~—R. v. GIRONE (1925), 
34 B. C. R. 554.--CAN. 


6225 i. Obtaining by false pretences— 
To attempting to obtain.]—- Where a 
party has been convicted of obtaining 

oods by false ‘pretences, & on the 
ndictment the jury could have found 
him guilty of some other offence, ¢.9. 
attempting to obtain, & it clearly 
appears by the jury's finding that the 
must have been satisfied of facte whic 
roved him ty of ae ae — 
eld : a ot. of appeal, instead of allow- 
ing or dismissing the appeal, may sub- 
stitute a verdict of 
to ob -— e v. 
D. L. R. 2973 42 Can. Crim. Cas. 248 ; 
51 N. B. R. 255.—CAN. 
aa. Breaking & enteri dweiling- 
by day—-To stealing tn dwelling- 
ead ag Ys vw. Sam CHIN, baa 2 
D. L. R. 287; 45 Can. Crim. Cas. 291 ; 
36 B. C. KR. 397.—CAN. 
sb. Smuggling—Not to atlempting to 
aenienaril Rk Te Ces Wy Pee 
Bum ° e v. e ef 
(1026) 3 bv. R. 659; 46 Can, Crim: 


It. was not, in fact, called 
a possession.—R. v. 
Cr. App. Rep. 144, 


receiving, as PI 
upon to rer 
RicHsarps (1924), 1 


Je o 


6234a. Exclusion of women from jury.] 
~The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo.—R. v. VAQUIER (1924), 
18 Cr. App. Rep. 112, 0. 0. A. 


6234b. Denial of right of challenge.]- 
If deft. is wrongfully ‘denied his right to 
challenge, the ct. will award a venire de novo. 
Aare a A rena (1925), 19 Cr. App. Rep. 


ae —— ——.|—R. v. Luoyb, No. 2567a, ante. 


Procedure.|—R. v. KNIGHTON 
Me 98T), 20 Cr. App. Rop. 45, C. C. A. 


6262. Add. Annotation :—Mentd. R. v. 
(1928), 20 Cr. App. Rep. 191. 


6268. Add. Annotation :-—Refd. R. v. 
[1927] 2 K. B. 587. 

6271. Before this case insert ‘‘ See, also, CROWN 
PRACTICE, No. 797a.”’ 


Add. Annotation :—Folld. R. v. Maidstone 
Prison, Hx p. Maguire (1925), 1383 L. 'T. 





Noble 


Harris, 


710. 
6277. Add. Annotation :—Mentd. R.v. Cory, [1927] 
1K. B. 810. 


6284. Add. Annotation :-—Refd. R. v. Maidstone 
Prison, Hz p. Maguire (1925), 133 L. T. 710. 


6298a. Order to repair highway—Highway Act, 
1862 (c. 61), Ss. 18.]—Held: not a judgment 
in a ‘‘criminal cause or matter.’’—LouGauH- 
BOROUGH HiGHwAY BOARD v. CURZON (1886), 
17 Q. B. D. 844; 55 TL. J. M. C. 122; 55 


Vol. XV.—Criminal Law. Cases 6230a—6505. 
L. T. 50; 50 J. P. 788; 


34 W. R. 621; 
27. L. R. 678, C. A. 
Annotations :—Reld. RK. v. Poole Corpn. (1887), A Q. B. D. 
602; Payne v. Wright (1892), 61 L. J. M 


6296. Add. Annotations :—Mentd. ol . * Russell 
(1924), 93 J. P. 97; Re A. B.’s Petn. 
(1927), 97 L. J. P. 104; Greenway v. A.-G. 
(1927), 44 T. T. R. 124. 


6298a. Invalidity of bye-law.]—Applt. was 
charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was wlira vires 
& unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid :—Held : 
this being a ‘‘ criminal cause or mattcr,”’ 
there was no appeal except for error of law 
apparent on the record, & even if the 
bye-law were, on the face ‘ah. it,, invalid, that 
would not be an error of law apparent 
on the record.—BURNETT v. BERRY (18986), 
60 J. P. 550; 12 T. L. BR. 464; 40 Sol. Jo. 
564, C. A. 


Annotations: -—Apld. McVittie v. Bolton JJ., [1924], W.N. 
149. Refd. Godwin vo. Walker (1896), 12°T. 367; 
Tealo v. Harris (1896), 60 J. P. 744; Jones 5 "Walters 
(1898), 78 L. T. 167; Kitson v. Asho, [1899] 1 Q. B. 425 $ 
White v. Morley, [1899] 2 Q. B. 34; Thomas v. Sutters, 
[1900] 1 Ch. 10; Sutton. Harbour Improvement Co. v. 
Foster penne 123 L. T. 5493; Kverton v. Walker (1927), 


137 L. 
6298b. *‘ Error of law apparent on record.’’|— 
. BERRY, No. 6298a, ante. 





BURNETT v 
6298c. ——- \—The effect of Jud. Act, 1873 (c. 66), 

s. 47, & Criminal Appeal Act, 1907 (c. 23), 

s. 20, is that there is no right of appeal to the 

Ct. of Appeal in a criminal cause or matter, 

even where the error is apparent on the Sea 

—MoVir1tTIE v. Botron JJ., [1924] W 

149, C. A. 

After this case add the following new 

section :— 


SrEcr. 15.—APPEALS. | 
To House of Lords.|—See Part XV. 


Part XV.—Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6801. Add. Annotations :—As to (1) Apld. R. v. 
Berg, Britt, Carré & Lummies (1927), 20 
Or. App. Rep. 38. Distd. R. v. Chesshire, 


Lucas & Bottom (1927), 20 Or. App. Rep. 47. 
cae Statham v. Statham (1928), 45 T. L. R. 


Part XVI.—Costs, Compensation, Rewards and Restitution. 


6408. Add. Annotation :—Refd. R. v. Ely JJ., 
Ez p. Mann (1928), 45 T. L. R. 92. 


6496a. S. P. R. v. D’EYNcourT (1888), 21 Q. B. D. 
109; 57 L. J. M. O. 64; 52 J. P. 628; 37 
W. R. 59; 4T. L. R. 455, D. OC. 


Annotations :—Retd. 1 oe Roll (1022), 12 
Conn v. Turnbull (i520), 89 J. P oll (1025 7 alanine 


PART XIV. SECT. 15. 
Supreme Sy a 
precedent—Certificate—By what court 
granted. |—The ct. to grant a cértificate 
that a decision of the Ct. of Criminal 
Appeal involves a point of law of 
exceptional public importance, & that 
it is desirable in the public interest 


J.8, 


Supreme Ct.—A.-G 


—~Libel. }—In 


that an appeal should be taken, is 
the Ct. of el Appeal, & not the 


[1926] I. R. 300 ik. 
PART XVI. SECT. 1, SUB-SECT. 3. 
6441 i. Costs of defendant on elvis 
Crimin 


465 


6505. Add. Annotations :—Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. Mentd. Nanka-Bruce v. 
Commonwealth Trust (1925), 94 I. J. P. C. 
a sa v. Downs Supply Co., [1927] 2 


the word ‘‘information’’ means 
** criminal information,” & a dismissal 
by the magistrate of a charge laid in 
the usual way by information & com- 
laint is not a “ Judgment for daft.”’— 


v. MURRAY (No, 2), 


vcane v. CHOBOTAR (B. C.), 11926) 
1D). L. R. 1024; 711926) 1 W. W. RR. 
al Code, s. 1045, 379; 45 Can. Crim. Cas, 216.—CAN 
30 


Cases 6619—7564a. 


Enauish aND Empme Digest Supplement. 


Part XVII.—Offences against the Sovereign. 


6619. Add. Annotations :—-Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. wv. Noble (1928), 20 6727. For 


“* (1541),” 
67238. For “‘ (1628) ”’ dag ** (1539).” 


Cr. App. Rep. oe 
6722. For ‘‘ (1628) ” 


$6 (1628) ” 
6782. For ‘ (1628) ” cae ** (1468),” 


6783. For ‘‘ (1628) ” read ‘* (1462).” 


6726. For “ (1628) ” read “‘ (1448).”’ 


read “* (1494).” 


Part XVII1.—Offences against Public Tranquillity: 


6887. Add. Annotation :—Refd. Motor Union 
Insce. v. Boggan (1923), 130 L. T. 588, 


6890. Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

6981. .4dd. Annotation :-—-Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. 

6946. Add. Annotations :—Mentd. R. v. Harris, 


Part XX.—Offences relating 


7276. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 300. 


7416. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 300. 


PART XVII. SECT. 1, SUB-SECT. 1. 


6515 i. Breach of allegiance to the 
Crown——Status of State possessing 
internal sovereignty.)}--The crime of 
high treason can be committed against 
a State which possesses’ internal 
sovereignty, even though its external 
powers ma linited in certain 
respects. The Govt. of the Union of 
South Africa, a5 mandatory of South- 
West Afriva, possesses sufficient internal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile intent against the 
Govt. of that territory.—R. v. Oukis- 
TIAN, [1924] App. D. 101.8. "AF. 


PART XVII. SECT. 1, SUB-SECT. 4. 
ei, ——.]-~-The crime of treason is 
constituted by the perpetration of 
armed attacks upon the State or Govt. 
with hostile intent. The existence or 
otherwise of such hostile intent is to 
be gathered from all the circumstances 
of the case. Where accused committed 
acts of hostility towards the State by 
taking up arms with the express inten: 
tion of coercing the Govt. enter 
the will of himself & those acting wi 
him upon the Govt. :—Held: py tabi, 
had poor | properly convicted of peepeue: 


8. AF. 
PART XVIII. SECT. 7. 


li, —- ——- Meaning of" . 
PELKEY 9135 “7 

804. 4 W.W. R. 1035 : 11 
hk. 701; 6 Alta. L. R. 103.— 


PART XVIII. SECT. 8, SUB-SECT. 1. 


sn. Meeting to muintain right bond 

believed to be possesacd.|\—Where 

ae ye ag ersons assemble for 

intaining by force, or show of force, 

a a right which they believe 
ossess, & not for enforcin 

pa A orce, or show of force, a right cn 

supposed, right of theirs, they do not 

constitute an unlawful assembly punish- 

able under “India Penal Code, s. 143.— 


B. 879. 


7564a. 


[1927] 2K. B. 587; R. v. Noble (1928), 20 Cr. 
App. Rep. 191. 


6953. Add. Annotation :—Mentd. awe v. Bentley 
(1928), 44 T. L. R. 388. 


7026. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


to Administration of Justice. 


On constables to execute warrant.|- 


COLEMAN’S CAsE (1619), 2 Roll. Rep. 78 ; 


Re VEERABADRA PILLAI (1927), I. L. R. 
51 Mad. 91.—-IND. 


PART XVII, SECT. 9, SUB-SECT. 7. 


_ at. Whether munict corporation 
UTGERS FIRE 

UR B Co. GLACE Bay CoRrN. 
(N. S.), [1927] 1 ”D. L. R. 80.---CAN. 


PART XX. SECT. 2, SUB-SECT. 1. 


7286 i. Nature of the offence.}- - 
Perjury is in itself a contenne a ct.—- 
R. v. Z12Z0 eae {1927} 3 DL. R. 
758; (1927) 2 W. W. R. 155: 48 
Can. Crim. Cas. 227; 21 Sask. L. Tt. 
532,.—CAN. 


eeu XX. SECT. 2, SUB-SECT. 5.— 


—~—— Absence of examiner— 
Paice to Fes afidavit.J—An examina- 
tion for discovery in a county ct. 
avution not conducted in the presence of 
the deputy clerk is not an examination 
taken pursuant to County Cts. Act, 
R. 8S. M., 1913 (c. 44), & perjury docs 
not lie against the person examined, 
even though the solrs. agreed that the 
clerk need not remain during the 
examination. 
The fact that no affidavit was filed 
rior to such examination is not a bar 
@ prosecution for perjury, where 
accused voluntarily agreed to submit to 
pl Pega a eure exeminetion & —~ 





mined.—TI. ALLE 
{192611 5, L. R. 57 [1925] 1. Ww. saa 


718; he oe — cage 
t P. R. 1 (Sask.), 
gach. 46 Can. Crim, one B10: 11926) 
3 W. W. R. 478.—CAN, 


pag XX. SECT. 2, SUB-SECT. 7. 


——~. +R. v. eat & 


PART XX. SECT. me SUB-SECT. 8.—A. 


a i. Witness protected by Evi- 
dence Act, 1912 (es O71), }—Evidence 
given at a trial at which the witness is 
granted the protection of Canada 
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81 BH. R. 671. 
a teeters Beane Miller v. Knox (1838), 4 Bing, N. ©. 
574. 


Evidence Act, 1912, is not receivable 
against him on a prosecution for per- 
jury on other occasions, ¢g.. on an 
inquest & preliminary hearing.—R. v. 
KRUSCHKOVSKI, ae 2 D. ie R. 167; 

a 1 Hanae . 426; 43 Can. Crim. 


aii. ———-.}—Acoused was convicted 
of perjury in testifying in a civil action 
brought by the Crown against his 
brother for evading the payment of the 
proper duty on goods introduced into 
Canada by accused. The perjury was 
charged in respect of the statoment by 
accused that he had intended sich 
goods for the members of his famil 
eld the testimony of catGnie 
officials as to statements made by 
acoused’s brother to the customs 
appraiser on the strength of which the 
goods had been cleared, should not have 
been admitted.—R. v. Zr IZU NATANSON 
aan 2) os ), quarts 4D. L. R. 1035; 
[927 3 Le 49 Can. Crim. 


aria ie evidence.|—A con- 
viction for perjury may be founded on 
circumstantial evidence Sore a v. 
Z12zu Ae ect 3 D. L. R. 308: 
{1927} 2 . R 48 . Orim. 
Cas. 158; Mee Sask. i, R. 505.—CAN. 


PART XX. SECT. 2, SUB-SECT. 8.—B. 
sa. Writ of summona.}—Held: the 
evidence that the proceeding was a 
judicial roceeding was sufficient, 
although the writ Me auunons therein 
not been prog —~-R. 0. GUR- 
rats {[1927] ew BR. 273: 47 
Can. n. Grim. Cas. 103; 38 BE c. R. 66.— 


an Cones copy of I til SF TE pd 
e necessary admission 
by nee ne ees rey ments 
were ngs.| 
t Oa Kopou, np, (iver) 8 8 AA W.R R. 39 4; 


‘PART XX. SECT. 2, SUB-SEOCT., 8.—- * 
ft i. ra C 0, ° Whe 
deft. was charged mith making @ false 


Vol. XV.—Criminal Law. 


Cases '7625-—7960. 


Part XXI.—Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 


Process. 


7625. Add. Annotation :—Mentd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 


7641. ere Annotation :—Consd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

7688. Add. Annotation :—Refd. Glamorgan tae 
Council v. Glasbrook, [1024] 1 K. B. 879. 


7685a. Assaulting warder on duty.J—A convict 
who assaults a warder on duty is liable to be 


sentenced b 
to six mont 
punishinent provided by Prevention of 
Crimes Act, 1871 (c. 112), s. 12, for assaulting 


a ct. of summary jurisdiction 
s’ hard labour, that being the 


a constable when in the execution of his duty. 


—POINTING v. WILSON, [1927 
96 L. J. K. B. 309; 186 L. T. 307; 91J3.P.53 
43 T. L. R. 44; 710 Sol. Jo. 1091 ; 
©. C. 291, D. C. 


1 K. B. 382 
28 Cox, 


Part XXII.--Offences affecting the Property and 
Prerogative of the Crown. 


7785. Add. Annotation :—Refd. R. v. Stokes (1925), 184 L. T. 479. 


Part XXIV.—Offences on the High Seas. 


7864. Citation :—Delete 33 J. P. 791. 
Annotation :—Refd. 
Estates Co. of Egypt v. Board of Trade, 


7866. Add. 
[1925] 1 K. B. 271. 


Commercial & 


1878. Add. Annotation :—Refd. Re Letters Patent 
a 139,207, Re Carbonit Akt., [1924] 2 Ch, 


Part XXV.—Offences relating to Foreign Nations. 


7899. Add. Annotation :—Refd. Browning v. Crumlin Valley Collieries, [1926] 1 K. B. 522 


Part XXVII.—Offences relating to Marriage. 


7969. Add. Annotation :—Refd. R. v. Moscovitch 7960. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 183. 


(1927), 1388 L. T. 183. 


affidavit in the United States of 
America :—Held: a copy of the false 

i | authenticated by a 
witness call before the judge was 
rightly adinitted.~—UNITED STATES v. 
Snyper, (1925) 1 D. L. R. 200; 43 
Can. Crim, Cas. 692; 57 N. 8. R. 421. 
—CAN. 


PART XX. SECT. 2, SUB-SECT. 11. 
Radel of sitate- 


mos Evidence OF 
ni—Corr 80 }-R. v 
McBure, foie)? D. cn LR. 80 11926) 
1 WwW Can. - Cas. 
3573 39 Attia. L. R. 22 Gan. Crim 
enol ince SECT. 2, SUB-SECT. 12.—C. 


—— Affidavit required by foreign 
nee Where deft. was charged with 


mak anon a falac Rep ratty 
i was required 
oa chamidar H ld : Bnet anding 


Ww: 
affidavit had not been made ina 
juateta proceeding, the crime aharuod 
mstituted perjury under the law of 
Canade.~-Ustrap STatEes vo. SNYDER, 


ed 1D. L. R. 200; 43 Can. Crim. 
. 92; ® 57 N. s. R. 42 1.—CAN, 


PART XXI. gta 4. 

li. -F-A searoh araerant 
issued under Liquor Act, 1922, s. 90, 
does not authorise the constable, - who 
suspects that a person is leaving the 
Lo with liquor, when no liquor 

as been faund on the prem ie. to 
pono. him & forcibly bring him back 
to the premises where the search is 
being made. doing 80 he is 
assaulted by such person, the latter 
cannot be convicted of assaulting the 
constable while acting in the discharge 
of his duty under the re aren t. 

—R. v. DIAMOND, Vreag L. ht. 
10383; 1W. W. R. 444: 42 Gan Crim. 
Cas. 90; 20 Alta. LR 60. —CAN. 


PART XXII. amides 4. 
ing— 


sf. What seduar tg ronda 
C Act 306 | Re v. pxal 
(1036), 45 45 Can, rim, 


ag. ~}—R. v. JonES (N. S.), 
467 








ee 3D. L. R. 659; 46 Can. Crim. 
waste 8.-——-CAN. 
Burden of proof—Tha 
img tate legally-—On accused. }— 
ae ae ee he Can. Chine orn 
ta : —CAN., 
xe —-R.v. LE BLANOG 
OF eS, al Hy D. L. EB 7935 47 
. Crim 302.—CAN, 


sl. Fina for emugattno—No o 
power to substitute 
attempting to and te“Latler 9 eo 
only triable su ors 
i Uae (1926) $8 D. mT. FP 8 
im. Cas. 8.--CAN 
PART XXVIII. east 1,8UB-SECT. 1.— 


7966 li. -—~ ————. -—-On 
indictment for bigamy the first 
ma. must be strictly. prover. but 
where He erson charged has pleaded 
guilt 6s an admission that strict 
abies Pi he marriage Sen be made 

recludes the necessity for proof 

.v. Roop, (1924] 3 D.-L. R. ; 67 
N. Ss. R. $235 35.-—-CAN. 





Cases 7979-8219. 


7979. Add. Annotation :—Mentd. Perlak Petroleum 
ered v. Deen, {1924} 1 K. B. 
ll. 


7980. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


7989a. —_—.]—-On an indictment for bigamy the 
validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated.—R. v. 
Moscovircu (1927). 188 L. T. 188; 44 T. L. R. 
ou C. C, 442; 20 Cr. App. Rep. 121, 


. ENGLISH AND Emprre Dicsest SUPPLEMENT. 


8026. Add. Annotation :—Refd. R. v. Dényer, 
[1926] 2 K. B. 258. 

8031. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

8035. Add. Ciiatlon:—sub nom. SUGDEN », 
LOLLEY, 2 Cl. & Fin. 567, n. 

Add. Annotation:—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

8036. Add. Annotation :—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

8088. Add. Annotation :—Refd. R. vw. 
[1926] 2 K. B. 238. 


Denyer, 


Part XXVIII.—Offences against Decency and Morality. 


8104. Add. Annotation :—Refd. Statham v. Stat- 
ham (1928), 45 T. L. R. 127. 

8110. Add. Annotation :—Refd. R. v. Bailey, [1924] 
2 K. B. 300. 

8112. Add. Annotations :—Consd. R. v. White- 
head (1928), 1389 L. T. 640. Refd. Statham 
v. Statham (1928), 45 T. L. R. 127. 


81282. What is disorderly house.|—-R. v. 
Bere, Brirr, Carne & Lummigs, No. 4222a, 
ante. 


8129. Add. Annotation :—Refd. R. v. Berg, Britt, 
Carré & Lummies (1927), 20 Cr. App. Rep. 
38. 


Part XXIX. Offences affecting Public Health, Safety and 
Convenience. 


Sect. 2.—OFFENCES BY INNKEEPERS. 
(Vol. XV., p. 761). 


After this sect. add the following new sect :- 


Secr. 3.—DANGEROUS DRUGS. 
See Foop & DruGs, Vol XXV., pp. 115,116, 
No. 388, &, generally, MEDICINE & PHARMACY. 


Part XXX1I.—Offences relating to Trade. 


8195 Add. Annotations :—Apld. Reynolds v Ship- 
ping Federation, [1924] 1Ch.28. Consd. Sorrell 
v. Smith, [1925] A. C. 700. Refd. Brimelow 
vw. Casson, {1924] 1 Ch. 802; Sorrell v. 
Smith, [1924] 1 Ch. 506; Thompson v. British 
Medical Assocn., [1924] A. C. 764; British 
Oxygen Oo. v. Liquid Air, [1925] Ch. 383. 


8198. Add. Annotations :—Distd. Reynolds v. 
Shipping Federation, [1924] 1Ch.28. Consd. 


PART XXVII. aaah 1, SUB-SECT. 3.— 


pi. .}--Accused & his wife were 
Roman Cathvlics; they had never 
lived together, as accused left for active 
service iminediately after the marriage. 
On his return he informed the priest 
who had performed the ceremony 
that he & his wife were first cousins, 
& asked whcther the marriage was 
valid. The priest replied that in the 
eyes of the Church the marriage was 
null & void, & as though it had never 
taken place. Accused, honestly believ- 
ing he was free, went through the form 
of marriage with another woman :— 
Held: aco had been under no 
mistake of law, & was rightly con- 
victed.—K. v. KENNEDY, [1923] 8. A. 
Ss. R. 183.—AUS. 





bigam 
allege 


vr (p. 755) i. 


the tenants 


PART XXVII. sd 1, SUB-SECT. 3.— 


8088 i. Effect of mistaken belicf.j—It 
is a defence in law to a charge of 
that prisoner, at the time of the 
bigainous marriage 
in good faith & on reasonable grounds, 
that he had been divorced from the 
bond of his first marriage, if in fact he 
had not been divorced.—R. v 
WELL, [1926] N. Z L. R. 321.—N.Z. 


PART XXVIII. pace 6, SUB-SECT. 1. 


.J—During a 
of six weeks prostitutes resorted to a 
furnished flat, of which two men were 
& occupiers. Some of 
them went on the invitation of the 
tenants, others were taken by frien 





Sorrell v. Smith, [1925] A C. 700 Refd. 
Brimelow v. Casson, [1924] 1 Ch. 802; 
G. W. K. v. Dunlop Rubber Co (1926), 
42 T. L. R. 376; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306. 


8219. Add. Annotations :—As to (1) Apld. Pointon 
v. Cox (1926), 136 L. T. 506. As to (2) Consd. 
Pointon v. Cox (1926), 136 L. T. 506. 


of the tenants, with their knowledge 
& consent :—Held: if the prostitution 
had been with the occupiers of’ the 
flat only, no offence would havo been 
cominitted, in respect that ‘the 
occupiers cowd not ‘* permit’ their 
own acts; & it was immaterial that 
no profit was made by accused. 
—GIRGAWAY vp. STRATHERN, [1925] 
Ss. C. (J.) 31.—-SCOT, 


h (p. 75) i. Omisston of “* know- 
ingly.’’"}—A conviction which does not 
state that accused ‘** knowingly ” per- 
mitted his premises to be used for the 
illegal purpose described, is materially 
defective.-—H. v. ROZONOWSKI, [1926] 
1D. L. R. 732; (1926) 1 W. W. R. 
241; 45 Can. Crim. Cas. 193: 36 
B. ©. R. 327.—CAN, . 


believed, 


CARS- 





riod 
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Vol. XV.—Criminal Law. Cases 824'.—8672a, 


Part XXXIII—Offences against the Person. 


8247. Add. Annotation :-—Consd. R. v Bateman 
(1925), 94 L. J. K. B. 791. 


8266a. ‘* Newly-born ’”’ child.} — (1) Applit. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept. 21,1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was ‘“ newly- 
born ”’ within Infanticide Act, 1922 (c. 18), 
gp. 1 (2):—Held: that ruling was correct. 

(2) Observations on the form of statements 
made by accused persons while under arrest. 
—R. v. O’ DONOGHUE (1927), 97 L. J. K. B. 
303; 133 L. T. 240; 91J.P.199; 44T. LR. 
51; 71 Sol. Jo. 897; 28 Cox, ©. C. 461; 20 
Cr. App. Rep. 132, 0. C. A. 


8284. Add. Annotations :—Consd. Williams v. 
Guest, Keen & Nettlefolds, [1926] 1 K. B. 
497. Refd. Carr v. Port of Glasgow (1923), 
16 B. W. C. C. 831; Hutchinson v. Kiveton 
Park Colliery Co., (1926] 1 K. B. 279. 
Mentd. Raeburn v. Lochgelly Iron & Coal Co. 
(1926), 20 B. W. C. C. 637. 

8338. Add. Annotations :—Consd. R. v. Thorpe 
(1925), 183 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 


8459a. ———.|—-ANON, (1523), Y. B. 14 
Hen. 8, fo. 16, pl. 8. 

Annotations: —Consd. Howard v. Gosset (1845), 10 Q. B. 
359. Refd. Murshalsca Case (1613), 10 Co. Rep 68b; 
Mentd. Nector & ary e v. Gennct (1596), Cro. Eliz. 466. 
Padfield v. Cabell (1743), Willes, 411; Butt v. Conant 
(1820), 1 Brod. & Bing. 648. 

8498. Add. Annotation :—Refd. R. v. 
(1925), 18 Cr. App. Rep. 163. 
8575. Add. Annotation :-—Consd. R. v. Bateman 

(1925), 94 L. J. K. B. 791. 


8640. Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 


PART XXXIII. spe 1, SUB-SECT. 1. 








Canham 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
I. precautions against & of using reason- 


——e 


sa. Wrongful act.J—Where, although 


8640a. -|—R. v. Rost (1928), 20 Cr. App. 
Rep. 164, C. C. A. 

8645. Add. Annotation :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8665. Add. Annotation :—Consd. R. v. Batem 
(1925), 094 L. J. K. B. 791. : 

8666. Add. Annotation :— Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. ; 

8666a. S. P. R. v. Markuss (1864), 4 F. & F. 356. 

sa -—Refd. R. v. Bateman (1925), 94 L. J. K. B. 


8667. Add. Annotation :—Consd. T. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8667a. J—R. v. Marxuss (1864), 4 


BK. & F. 356. 
Annotation :—Refd. R. v. Bateman (1925), 94 L. J. K. B. 








8668. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8672a. -}+—Where a, doctor is consulted, 
as possessing medical] skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment. — 
R. v. BATEMAN (1925), 94 L. J. K. B. 791; 








perform the duty of taking reasonable 


able care to avoid endangering human 
life. To entail criminal respousibiity 


hi, ——- —— -——.}—H.M. Apvo- 
OATE ¥. SAVAGE, [1923] S. O. (J.) 49. 
SCOT. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 


8312 i. Provocation answered hy use 
of weanon.|—Appcet., who had grounds 
of suspicion that his wife had mis- 
conducted herself with another man, 
stabbed her in the legs & lower part 
of the body with a Jong knife, causing 
her to bleed to death in a few minutes : 
—Held: an application for leave to 
appeal from a conviction for murder 
must be dismissed.—R. v. BUTELEZI, 
[1925] App. D. 160.—S. AF, 


PART XXXIII. SECT. 1, SUB-SECT. 1. 


d i. -}—The fact that while a 
child is flouting its fathor’s authority 
its mother “* cggs it on *’ may be found 
to constitute provocation within 
Criminal Code, s. 261, under which 
culpable homicide, which would other- 
wise be murder, may be reduced to 





manslaughter.—R. v. PAYETTE, [1925] 
. W. R. 7473 44 Can. Crim. Cas. 
209; 35 B. OC. R. 81.—CAN. 


PART XXXIII. ee i 1, SUB-SECT 1. 
w——eEA. (2). 


m i. — 
{1e26) 1D. LL. R. 747; 43 Can. Crim. 
r 29; 57 N. 8. R. 518.—CAN. 





— there is no intent to do injury to the 


person or property of another, death 
results from the doing of an act which 
is mercly malum prohibiium, the wrong- 
ful act is not the kind of act that the 
criminal] law requires os a foundation 
for a charge of manslaughter, unless 
the statute or probibition violated is 
one designed & intended to prevent 
inJury to the person, or the prohibited 
act is accompanied by neglige 
R. v. D’ANGELO, [1927] 4 D. lL. R. 593 ; 
48 Can. Crim. Cas. 127; 60 O. L. R. 


512.—CAN. 
PART XXXIII. ONG ie SUB-SECT. 1. 
a——IN. (8). 
8584 iii. ——.J—A Chris- 











tian Science practitionor who gavo 
a sick child ‘* absent treatinent,”’ 7.e. 
prayer, but who prescribed no medicine 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to have aided, 
abetted or counselled them to abstain 
from providing proper medical attend- 
ance for the child :—Held: wrongly 
convicted of manslaughter of the 
child —R. v. Erper, [1925] 3 D. L. R. 
447; [192512 W. W. R. 545; 44 Can. 
Crim. Cas. 75; 85 Man. L. R. 161.— 


PART XXXII. ae + SUB-SECT. 1. 
—N. (c) i. 


$612 i. Must be calculated to endanger 
life.j——Criminal Code, s. 247, attaches 
no criminal responsibility to the mere 
omission, without lawful excuse, to 


469 


there must be some physical cunse- 
quences resulting from such omission ; 
the danger itself is not a consequence 
within the sect.—-hk. v. Hort (1923), 
55 OQ. L. R. 48.—CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
~—O. (b) 


8639 iv. ——-.]— Where accused, 
driving a motor car at night, centered 
& road which being under repairs was 
closed to traftic & ran over & killed 
two coolies, who were sleeping on the 
road) swith their bodies complotely, 
covered up, except for their facea -— 
Held: accused was not guilty of 
caneing death by a rash & negligent 
act.—Ssitu v. R. (1925), I. L. R. 53 

8639 v. —— Gross negligence or 
wanton misconduct necessary.\-—R. vv. 
GREISMAN, [1926] 4 D. L. R. 738; 46 
Can. Crim. Cas. 172; 59 0. L. BR. 156. 
—CAN. 

8639 vi. ———.}—A direction to tho 
jury which sufficiently brought to 
their mind the difference between the 
quantum of ner cence required to be 
found in a civil & a criminal trial :— 
Held: sufficient.—MooRE v. R., [1926] 
S. A. 8S. R. 52.—-AUS. 

8639 vii. rg test of negli- 
pone to be applied in criminal trials 
a the same as that applied in civil 
cases, namely, the standard of skill & 
care which would be observed by @ 
reasonable man.—R. v. MEIRING, [1927] 
App. D. 41.—8. AF. 





Cases 8672a-—9161. 


. 657; 69 Sol. Jo. 622 ; 


19 Cr. App. Rep. 8, 0.0. A 
8674. Add. Annotation :—Consd. R. »v. 


(1925), 94 L. J. K. B. 791. 


8676. Add. Annotation :—Consd. R. v. 


(1925), 94 L. J. K. B. 791. 


8677. Add. Annotation :-—Consd. R. v. 


(1925), 94 L. J. K. B. 791. 


8679. Add. Annotation :—Consd. R. v. 


(1925), 94 L. J. K. B. 791. 


8680. Add. Annotation :-—Consd. R. »v. 


(1925), 94 L. J. K. B. 791. 
8681. Add. Annotation 
(1925), 94 L. J. K. 


8682. Add. Annotation 
(1925), 94 L. J. K. 
8684. Add. Annotation 
(1925), 94 L. J. K. B. 791. 
8688. Add. Annotation 
(1925), 94 L. J. K. B. 791. 
8798a. 


B. 791. 


B. 791. 








:—Consd. R. v. 
:—Consd. R. v. 
:—Consd. R. »v. 
:—Consd. R. wv. 


-+—(1) The question whether 


0. O. 38; 
Bateman 
‘Bateman 


ENGLISH AND Evpree Digest SupPpLEMENT. 


188 L. T. 730; 89 J. P. 162; 41 T. L. R. 


8927. Add. Annotation :—Retd. R. v. Punch (1927), 
Cox, 2 


0 Or. App. Rep. 18. 


9028a. Within Children Act, 1908 (c. 67), 8. 12 (4 -] 
—An asaault within the above sect. must 
one which is likely to 
suffering or injury to the health of the child. 


cause unnecessary 


Applt., who was the stepfather, & had 


Bateman 
age, WAS C 


Bateman 
Bateman 


her 


Bateman put 


the custody or care, of a girl of eleven years of 
charged under the above sect. with 
wilfully assaulting the girl in a manner likely 
to cause her unnec 
evidence of the girl was that applt. com- 
mitted acts of indecency, 


suffering. The 


not to her, but in 


resence, & that w on she screamed he 
is hand over her mouth :—Held? this 


was not an assault within the sect. oak v. 


Bateman 863 ; 


Bateman 


Bateman 


Harron, [1925] 2 K. B 
183 L. T. 785; 
T. L. R. 637 ; 28 Cox, 0. O. 48; 19 Cr. App. 
Rep. 29, C. C. A. 


9086. Add. Annotation :—Refd. Gayler & Pope v. 


B. 822; 941. J. K. B. 
89 J. P. 164; 41 


Davies, [1924] 2 K. B. 75. 


9103a. 


--}—The old law that the owner of 


or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or mansiaughter 


a house, or members of his family, may kill 
a trespasser who would forcibl Mais ossess 
him of the house, although such Louse older, 
or members of his family, has not previously 
retreated until no means of escaping 

assailant are left to him, has not been amended 
ractice. —R. v. 


of the person in question &, to answer it, all 
the circumstances of each case must. be 


regarded. 


(2) Rules as to questions by police officers 
to detained persons commented on.—R. v. 
BOOKER (1924), 88 J. P. 75; 18 Or. App. 


Rep. 47, 0. C. A. 


PART. XXXII. berg Ni SUB-SECT. 1. 





8694 v. 


ay v. pear ft (1924), 
42 Can. Crim. 1 


56.—CA 
PART XXXIII. eS ae SUB-SECT. 1. 


si. ———-.}—In a murder trial 
where tho ‘tho victim’ 8 throat had been cut 
so that be was unable to speak, evi- 
dence of questions ut to deceased by 
the prosccution’s witnesses & answers 
giving by nodding the head & making 
signs, amount to ‘‘ verbal state- 
ments ** under Evidence Act, s, 32, & 
are erred as & fring declaration. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
‘he (b) hii, 


$741 xix. -J}—A native when 
dying from injuries eee Es on 
bim sald that he was ‘*‘ dead ” da 
been “ killed.”” He then sent for his 
children & relatives, but did not take 
furewell of them, saying that he 
would say more when the 
or when he was better. 
* statement 





ain allowed 
e then made 
inculpating 9 ae — 
: deceased when be made the 
statement had not. a settled hopeless 
expectation of death, & the atatement 
should not have been admitted in 
ecu esad ying tinal near e ae 
8746 {. Must believe death to be 
imminend, eat statement made when 
d hed no epocrelion of death, 
but confirmed wheu he had a belicf in 
im end death :—Held ; rig erie ce 
TOLI v. R., 1926 4 DL e 
722) PrD a6 §. OC. RR. 492; 46 ban 
Crim. as. 1 5.——OAN, 


HUssgeyY 
205; 18 


40. 


PART XXXIII. SECT. 6, SUB-SECT. 1. 


adi. Wet e  iiag in death.}— 
Deft. was convicted upon two charges 
of criminal negligence causing bodily 
or grievous bodily harm mae Criminal 
Code, ss. 284 & 285:—Held: deft. 
was properly convicted, notwithstand- 
i toes death resulted tigen the a a 

by a Dea ae ier —R 


SrAnk 1927] 38 
Jan. Crim. Cas. 356 ; 60 O. He i. aa; 





PART XXXIII. a 6, SUB-SECT. 1. 


sd. Meaning i * actual bodily 
harm.’*}—The above words in sect. 
295 of the Code mean little, if anything, 
more than “ battery.’’—R. v, TRESEGNE 
82 6), 45 Can Crim. Cas. 370; 68 
. L. RB. 634.—CAN, 


PART eR posal 6, SUB-SECT. 2. 


m i..——— ety of proof.j-—Where 
on @ charge of den of poo wounding 
& person with intent to maim or dis- 
able him, the Crown proves that 

accused harged a firearm in the 
direction of a crowd of persons & 


wounded the person named, 
establishes Be case, & the onus then 


shifte to ed to satisfy the ct. 
that it was eeither, an Pere or Pant 
he did not inte —R, 
SMART (Alta.), seoo7 8 3 Ww. ~~ R 753 : 
49 Can. Orim. Cas. 75.—CAN. 


e 


PART XXXIII. SECT. 7, SUB-SEOT. 2, 
—O. (a). 


9041 1. Schoolmaster & scholar.j— 
Teacher entitled to inflict reasona = 
R. v. METOALFE (Bask 


Pee WeWee Wee 
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or modified by modern 
1924), 89 J. P. 2 
. App. Rep. 160, 0. C. A. 


9161. Add. Annotations :—Mentd. Britannia Hy- 
ienic Laundry Co. v. Thorn rcroft eel 
4L. J. K. B. 858; The Paludi 


ry 41 T. L. R. 


ina, [1925] P 


PART XXXIII. paar pa ne SUB-SECT. 2. 


9066 iv. ~}—~Punishment causing 
temporary pain & discolouration of the 
flesh for a few days :—Held: not 

excessive.—R. v. METCALFE (Sask.), 
(19271 3 W. W. R. a —OAN. 

J}-R. v. METOALFE 
(Sack. 5, [1927] 3 W. W. R. 194.-—-CAN. 


PART XXXIII. SECT. 9. 
ak. Injury caused in attemnting to 
stop reach of peace.}—A person using 
the force necessary to prevent @ con- 
tinuance or renewal of a breach of the 
peace, & struck by the party he was 
fed te ating control parce le 
fled in at ack.-——R. Mane 
ga aks Can. Orie: Cas. 30; 920] 
1.—-CAN. 
5m. hot a eres act——Not 
breach of municipal bye-law.J—R. v. 
GOSLING (Atte. ) (1927), 47 Can. Crim. 
Cas. 211.—CAN. 





ween amet 


PART XXXIIL. SECT. 11, SUB-SECT. 3. 
0206 i. Woman not pregnant. |—Held : 
an indictment ch ng accused with 
Ere fortning an operation on a woman, 

the bolief that she was pregnant, for 

the purpose of causing her to abort, 
& with atte mapeine couse her to 
abort, was irrelevant, in respect that 
. did aoe set forth that the vo was 
at the © pregnant. VOCATH 
oe eons [1998] 8. O @J.) Ll 


PART XXXII. SECT. 18, SUB-SECT. 1, 


9281 i. Consent ese y fraud— 
What amounts to fraud. Fas af itation 
eave | a feigned mere? is not rape 
ender a ae or caret Deaton with 
regard to rape, that frau tinea con- 


tell a jury that gbssice of denial on the part of 
& person charged with a crime, after the charge 
accompanied by the usual caution has been 
read to him by a police officer, may amount 
to corroboration of prosecutor’s story.— 
R. v. WHITHHEAD (1028), 189 L. T. 640; 92 
J.P. 197; 21 Cr. App. Rep. 23, OC. C. A. 

9311. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treagury Solicitor, [1926] Ch. 284. - 

9320a: ——.]}—In charges of sexual - offences 
corroboration of the testimony of prosecutrix 
is not in law essential, but is practice 
required. 

f, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 

quash a convistion on both.—R. v. Berry 

(1924), 18 Cr. App. Rep. 65, C. C. A. 

9320b. What amounts to corroboration.]}—The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
& sexual offence is not corroboration of her 
evidence: nor is his mere silence when he 
is charged with the offence.—R. v. MarsH 
(1925), 19 Cr. App. Rep. 27, C. C. A. 

9836. Add. Annotation :—Refd. R. v. Mosley, 
[1924] 2 K. B. 187. 

9340. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 1384 L. T. 635. 

93864a. What is an aggravated assault.|—-MuND 
one (1875), 338 L. T. 877; 397.7. 742 + 


Vol. XV.—Criminal Law. Oases 9807a—9558. 
& misdirection for a judge to 9399a. Resp. married 


-.}—~Resp his wife in 
1916 & a child was born in 1817 In 1920 
cpl esr we a iar separation aes 
ment wi papal igh ereby resp. rele ay 
his wife 25s. a week & his wife was to maintain 
herself & the child, of which she was to have 
the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp. 
failed to make the payments under the agree: 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) :—Held: the fact 
of the separation agreement without regard 
to the way in which its gplizu:ions had been 
performed, did not gé* rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged.—Brooks v. BLount, [1923] 1 K. B. 
257; 92 L. J. K. B. 302; 128 L. T. 607; 
87 J. P. 64; 39 T. L. R. "168 ; 67 Sol. Jo 
299; 21 L. G. RB. 150; 27 Cox, C. C. 399, D.C. 


9458. Add. Annotation :—Refd. R. v. Denyer, 


[1926] 2 K. B. 258. 


9468. Add. - Annotation :—Mentd. Cleghorn v. 


Oldham (1927), 43 T. L. R. 465. 


9483. Add. Annotation :-—Mentd. Pickup v. Unitod 


Kingdom Dental Board, [1928] 2 K. B. 459. 


9488. Add. Annotation :—As to (1) Refd. Pointon 


v. Cox (1926), 1386 L. T. 506. 


Part XXXIV.—Offences against Property. 


9408. Add. Annotation :—Refd. Lake v. Simmons, 
[1926] 1 K. B. 366. 

9499. Add. Annotations :—Refd. Lake 7. Simmons, 
[1926] 2 K. B. 51; Lowther v. Harris (1926), 
43 T. L. R. 24. 

9500. Add. Annotations :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586 ; Lowther v. Harris 
(1926), 43 T. L. R. 24. 


sent. The only sorts of fraud which PART XXXIII. SECT 18, SUB-SECT. 1 


destroy the effect of a woman’s consent 
are frauds as to the nature of the act 
iteelf or as to the identity of the person 
how does the act.—PEOPLE OF rE 


FORNIA STATE ¥. SKINNER, (19841 3 he saw accused 
WwW. W. R. 


witness that 
& the girl leave a 


9587. Add. Annotations:—Consd. Lowther vt. 


Harris (1926), 438 T. L. H. 24; Lake v. 


Simmons, [1927] A. O. 487. 


After this case add ‘‘ Sce, also, INSUR- 
ANCE, Vol. XXIX., p. 417, No. 3258.” 


9558. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 680. 


a girl unde ae sare -—HvUB R., 
(1927] i: D. R. 760; [19271 ‘3. O. R. 
We: 8 Gon Crim. Cas. 172.—CAN. 


9307 1. What amounts to corrobora- 
tion.] — Evidence of a g oA ices of seduction under Criminal 


8. 211—-Burden of proof.)-—-R. v! 
bpaie ea (Sask.), [1927] 3 W. W. R. 


909; 33 B. O. R. 566.— dance hall under puspicions circum- 417 --¢ 


stances at 11.30 o 
For * 9, or 
fraid—Personatlon of ‘Bishan ne st 
wing con- 

Pact iancgcr tae of h usband.’* 


the night of the 

alleged seduction ~ “amonnte to corro- 
ore bee po, as to justify the ohares 

ect eae -— STEELE v. R., 1094) 

1° *e 2 . (1924) 1 W.. ~ R. 


a Bail @ of pagent pe Oe Eee. 
Tee [1928] N. of ene L. R. 1 iz —N.Z. 


d. Read now “ 0295 if.” 
wae btaint eat pstiedie 
marriage.}~— PEOPLE OF - CALIFORNIA 
», § ag opal Ww. W. R. 209; 








38 B. O 
9295 iv. —— Former husband.) 
—Held: an indictment for rape was 


:¥.) 
was apt hin while the person said to be 
Bruen was the woman's former 

uapend “who had been o olay tw re- 
Reeyooiien a: a ontacnere, [1b86) 
8. C. oars = . 


i146 —OAN 


PART ge gaa SECT. 18, SUB-SECT. 2. 
9308 ——.J—R. vw. pocentik 
{Ont.) (1937), 47 Can. Crim. Cas. 3 


93816 vw —— jJ-—On 2a 
attempting to have carnal knowledge 
of a girl oer ager :—Held : COE 


roboratio necessary .~— 
Lizowys 71927), 7) ety oo Cas. 
255; LOL, 


9316 vi. —— esti of. corroborn- 
tion required un Crimina 
8. 1008, ona chee. of carnally nowing 
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charge of 


PART XXXII. gabe 14, SUE-SECT. 1. 


q i. reson peblorted a 
domicil out ‘Js cauekn, who leaves his 
family in a without means, ma 
be convieted of failing to SUpbore his 
family in ”. SooTT (1925), 
44 Cen. Crim. Cas. li OAN. 


PART XXXIII. SECT. 21. 


sa, Of wife c& children—Genuine 
a phbered necessaries. |-—~Held : 

‘lawful excuse.’’—R. v. BUNTING 
(1020), 45 46 an. Grim, Cas. 185; 68 


Cases 9557—10,8388. 


9557. Add. Annotation :—Refd. R. v. Fisher (1926), 
19 Cr. App. Rep. 166. 


9614a. |—R. v. Hucuus, No. 2219a, ante. 
er0ee S. P. R. v. BANKs (1821), Russ. & Ry. 441, 





.{nnotation -—~Refd, R. v. Stear (1848), 1 Den. 349. 


9769. Add. Annotations :—Refd. Jones v. Waring 
'  & Gillow, [1926] A. 0.670. Mentd. Common- 

vo Trust v. Akotey (1925), 94 L. J. P. C. 

9773a. -]—Where a clerk or servant, who has 
the mere custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty eoenceny: —R. v. RoBINSON 
(1840), 4J.P.6 

9952. Read now * eee “a 

9953. Read now “ 9956.”’ 

9954. Read now ‘** 9952.”’ 

9955. Read now “ 9953.” 

9956. Read now * 9954.” 

10,115. Add. Annotation :—Mentd. R. v. Porter 
(1927), 20 Cr. App. Rep. 55. 

10,116. Add. Citations :-—93 L. J. K. B. 236; 130 
i 320; 68 Sol. Jo. 389; 27 Cox, C. C. 





Add. Annotation :—Consd. R. v. Hughes 
(1927), 136 L. T. 671. 
10,143. Add. Annotation :—Refd. Pe ne 


Right Soc. v. Mitchell & Booker, [1924] 1 
K. B. 762. 

10,200a. Steward & clerk to guardians.]—-Held : 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal.—R. v. BEAcALL, RH. v. 
WELLINGS (1824), 1 C. & P. 457. 

10,315a. Question of fact for jury.]—(1) Where 
a deft. is charged with the fraudulent con- 


PART XXXIV. his 1, SUB-SECT. 9. 


sl. Goode on approval— Conversion 
of good.}-——-Where a person takes goods 





10,123 xVi. Sota ae 

b). was found on May 17 in possession of 
@ bicycle stolen on Feb. 11 :—ZJleld: 

the period of three months was not 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
version on a certain’ date of a general 
deficiency are bad unless it is the duty of 
deft., on the-date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it.—R. v. SHEar (1925), 184 L. T. 
127; 89 J. P. 207; 42 T.L. R. yeh 28 Cox, 
C. 0. 86; 19 Or, App. Rep. 46, C .C. A. 

Annotation — Generally, Mentd. K. v. Morter (1927), 20 Cr. 
App. Rep. 53. 
10,815b. -}—Whether a transaction is an 
“entrusting” within Larceny Act, 1916 
(c. 60), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury.—R. v. Surru, 
[1924] 2 K. B. 194; 93 LJ. ‘x. B. 1006; 131 
L. T. 28; 88 J. P. 108 ; 69 Sol. Jo. 37 27 
Cox, C. O. 619; 18 Cr. App. Rep. 76, C. C. A. 
Annotation :—Folld. R. v. Sheat (1925), 89 P. 207, 
10,315¢e. -|—The true test in a charge under 
‘ Larceny Act, 1916 (c. 50), s. 20 (1) (iv) (a); 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted.—R. ¢. MORTER (1927), 
_ 20 Cr. App. Rep. 58, C. C. A. 
10,316. Add. Annotation :—Refd. R. v. Smith, 
[1924] 2 K. B. 194. 
10,317. Add. Annotation :—Refd. R. v. Morter 
(1927), 20 Cr. App. Rep. 53. 
10,822. Add. Annotation :—Dbtd. R. v. Smith, 
[1924] 2 K. B. 194. 
10,326a. Indictment—Necessary averments.]—R. 
v. SHEAF, No. 10 315a, ante. 
10,333. Add. Annotation :—Refd. R. v. Smith. 
[1924] 2 K. B. 194. 


remit H.’s money to London as under- 
tuken :—Held: on the facts stated 
the case did not come within sect. ee 
& the conviction was set aside.—R. 











.}—Accused 





on approval under an agreement that 
property therein was to pass only _ 
0 exercised his option to take them, & 
paid cash in full for certain articles & 
in part for others :-—~Held: the trust 
continues till the option is exercised & 
cash payments made, & he commits a 
criminal breach of trust if he sells them 
without such payments. — KnrIrisH 
Sa Pea DrB Hoy ». R. (1924), 
I. L. R. 51 Calc. 796.—IND. 


PART XXXIV. SECT. 1, SUB-SECT. 13. 
sm. can ee lease-—Lessee ting 
posing of whole cr popria in 
roceeds—Not npenre oO of theft “4 
ANDSBEB, [1924]1 D. L. i itoas 4 
ae cee 177; [1923] 2 W. W. R. 


PART XXXIV. baer 1, SUB-SECT. 


9880 i. From sheriff—Valid scizure 
must be proved,}—lt. v. LUCcTUK (Sask.), 
[1926] 3 W. W. R. 453.—CAN. 


PART XXXIV. ae 1, SUB-SECT. 20. 


10,121 i. For “TR. », MoINTYRE 
(1898), 31 N.S. R. 422,” read “ RB. v. 
OCAFFREY (ro0de 33 N. 8. R. — " 


eri 123 


xiii. ae 
ANpRuws (N.B.) (1925), 44 C 
Cas. ae CAN. | 6), 44 Gan. Crim 


Leena 


10,123 ——— ——, J—l, ». WIL- 
a aba 35 B.C. R. 64 =. 
a | RK. NES 
(Sask. , 1956) 8 W. W.R. $13; iioan 
D. . 679; 47 Can. Crim. Cas. 
Sea ak 


too long to cast upon accused the duty 
of pecomntne, or giving some re eealgre 
able cxplanation, for his possession, & 

in the absence of a reasonable explana: 
tion the ct. eae infer guilt 4 convict. 
——JAMES v. R. (1927), 48 N. L. R. 289. 


PART XXXIV. SECT. 2, SUB-SECT. 6. 


10,298 iv. ——.}—Where a law- 
agent did not account for sums 
collected for a client, notwithstanding 
repeated applications made for the 
money, only remitted the sums 
after he had beon arrested :—Held: 
@ conviction for embezzlement was 
ata —EDGAR v. aa (1926) 

C. (J.) 94.—SCOT. 


PART XXXIV. SECT. 3, SUB-SEOCT. 1. 
- entered the 
d.,in V., & in exchango 
for $1, 000 “received £23 in cash & a 
draft for £200 drawn on P. Bank, Ltd., 
London, reciting “* pay from our ‘credit 
balance to the order of H. £200,” & 
signed F., Ltd. H. indorsed the draft 
= pay to the order of L. Bank, Ltd., 
for deposit to my credit.’’ When H. 
d the draft at L. Bank, Ltd., 
iverpool, there was refused. On a 
cheege against I’. under Criminal Code, 
. 355, tor converting the money to his 
own use & for failing to account for 
it, it was found by the trial judge that 
F., td., was an alias for F. h elf ; 
that F. know of Nr oeeeoe carried 
t by his clor fede » ha 
ne ies ofther at 1 Bank Liverpool 
or at P. Bank, London, & they did not 
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resen 


ag ( Hees gd Can. Crim. Cas. 300: 
1B. C. ll. 421.—CAN. 

10,314 fii. -}—-Where a person 
hands over nioney ‘to another pursuant 
to a proposal & undertaking of the 
latter to invest the money in certain 
securitics, there is in substance a 
‘‘ direction,” within Criminal Codec, 

x. 357, so to invest it.—R. v. ye aa 





(1926), 4 a0 Can. Crim. Cas. 
Alta. L 219; [1926] 1 W. on. i 
S11 CAN, 


PART XXXIV. SECT. 3, SUB-SECT., 2. 
10,327 iv. -+—To be guilty of 
theft under Criminal Code, s. 3506, 
accused must havo received money, 
valuable security, ae other things on 
terms requiring him to hand over tho 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he received a & pret 
fraudulently converted it to his o 
v. CONNORS (1923), 51 N. BI It. 








use.—R., 
10, $27 v. .}—Where A. delivers 
goods to B. requiring him to account 


to him, A., for then, ube case is not 
within ‘Criminal Code, 355.—R. 9. 
sae )s [1926] "3 WwW. W. R. 


PART XXXIV. SECT. 3, SUB-SECT. 3. 
10,3384 v. -j——On the trial of a 
chargo under Criminal Code, s. 357, 
the jury should be instructed to deter- 
mine, leaving aside any directions 
which may be in evidence with peepee 
to the disposition of the money all 
to have been misapplicd, whe 





Vol. XV.—Criminal Law. 


10,480. Add. Annotations :—Refd. R. v. Denyer, 
[1926]2 K.B. 258; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306. 

10,487a. Demand of money as alternative to in- 
clusion in stop list—Protection of trade 
interests.]}—D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
pees prices of motor cars, etc. :—Held: 

- was rightly convicted of uttering a letter 
demanding money with menaces contrary to 
Larceny Act, 1916 (c. 50), s. 29 (1), & it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest.— 
R. v. DENYER, [1926] 2 K. B. 258; 95 
ju. J. K. B. 699; 1384 L. T. 637; 42 T. L. R. 
452; 28 Cox, C. C. 153; 19 Cr. App. Rep. 
93, C. C. A. 

Annotations :—N.F. Hardie & Lane v. Chilton, [1928] 2 K. B. 
306. (NoTr.—For the purposes of the administration of 
criminal law, unless & until R. v. Denyer is reversed by 
the only competent tribunal [viz., the House of Lords], it 
is binding upon, & wlll be enforced by, the Ct. of Criminal 
Appeal against any person or persons offending in like 
manner (Lord Hewart, C. J.) (1928), 20 Cr. App. Rep., 
at pp. 185 & 186). Refd. Auto-Mart (London) v. Chilton 
(1927), 43 T.L. R. 463. 

10,505a. -]—Applts. were convicted of threat- 
ening to accuse of a crime within Larceny Act, 
1916 (c. 50), s. 29 (2) (b), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
‘improper conduct ’’:—Held: the mere 
fact of the words being capable of being 
understood to mean some offence not within 
the sect. was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
alfirmed.—R. v. Stuart, R. v. LEONARD, 
R. v. MAPLES, R. v. TANNEN, R. v. TAYLOR 





without such directions the relation- 
ship of debtor & creditor would exist 
between the parties, & that if it would CAN. 
the directions must have been in 
writing, & that, if it would not, oral 
directions would be sufficient to 
support the charge.—R. vw. SwIiryek, 
[1925] 1 D. L. R. 10253; [1925] 1 

W. R. 656; 43 Can. Crim. Cas. 





oi. 


W. ‘ 
oe . 452 ; Can. 
oer nee B. G. R. 390.—CAN 
PART XXXIV. SECT. 8, SUB-SECT. 2. 
10,459 i. —-— Letter addressed to non- 
existent person.)}—Deft. was convicted 


of sending a_ threateni letter ad- 
dressed to ‘‘ Sir James . Moir” at 
40, Duke St., Halifax. ‘here was no 
such person as “‘ Sir James W. Moir,’’ 
but 40 Duke St. was the business 
address of James W. Moir, by whom 
tho letter was received :—Held ; deft.’s 
ie from the conviction failed.—R. 


PART XXXIV. oe 8, SUB-SECT. 8S. 


i, ——~ —— Extortion by constable.) 
—R. v, LAPHAM (1913), 24 0. W. BR. 
1313; 40. W. N. 838; 21 Can. Crim. 
Cas. 70; 10 D. L. R. 315.—CAN, 


PART XXXIV. SECT. 9, SUB-SECT. S. 
10,679 i. Intent must be alleged.}-— 


well. Especiall 
accused was oO 


ap 
v. 
CA 
accossi 


well.—R. vv. 
W. RR. 1453; 


R. v. Ross, (1927) 1 D. L. KR. 9115 47 
Can. Crim. Cas. 71; 


PART XXXIV. SECT. 14, SUB-SECT. 1. 


Distinct from receiving goods 
knowingly stolen.J—lhi.  v. 
[1924] 2 D. L. R. 1116; 
Crim. Cas. 78; 33 


PART XXXIV. SECT. 14, SUB-SECT. 3. 
—B. 103.—CAN. 


10,789 iii. -——-.]}—-The mere finding 
of stolen property in the house where of 
accused lived is not of itself sufficient 
to prove possession by him. where there 
are other inmates of the houso. 
must be control, exclusive or joint, as 

is this the case where 
y a casual inmate of 
the house & where the place where the 
property was found hidden was 

ble, not only to the other in- 
mates of the housrc, but to outsiders as 
PAWLETT, 
W. p 40 Can. Crim 
3123 33 Man. L. R. 103.—CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 4. 
10,828 i. Onus of proof.}—l. v. 


Cases 10,480—-10,906a. 
(1927), 43 'T. L. R. 715; 20 Cr. App. Rep. 74, 


-C. A. 

10,725a. Finding must be by night.]—R. v. 
Harris, No. 5478a, ante. 

10,781a. Possession must be by night. |}— 
R. v. Harris, No. 5478a, ante. 

10,752. Add. Citation :—68 Sol. Jo. 254. 

10,754a. -}—R. v. Hyman (1926), 
App. Rep. 125, C. C. A. 

10,754b. Or obtained — Meaning.]— ‘‘ Ob- 

~ tained ’’ in Larceny Act, 1916 (c. 50), s. 33, 

means obtained physically.—R. v. MISSELI,, 
R. v. RINGLE, R. v. ERRiINGTON (1926), 19 
Cr. App. Rep. 109, C. C..A. a 

10,779. Add. Annotation :—Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300 

10,8152. Under Frauds #y Workmen Act, 
1777 (c. 56), s. 10—‘‘ Dwelling-house ’’— 
Includes warehouse not attached to dwelling- 
house.|—R. v. EDMUNDSON (1859), 2 E. & E. 
717; 283L.3.M.C. 213; 33 L. T. O. S. 287; 
23.J. P. 710; 656 Jur. N. S. 1851; 7 W. R. 
565; 8 Cox, C. C. 212; 121 EH. R. 30. 


Annotations :~Mentd. Gunnestad v. Price, Fullmore v. 
Wait (1875), L. R. 10 Exch. 65; Re Layard, Layard v. 














19 Cr. 








Bessboro (1916), 85 L. J. Ch. 505; A.-G. v. Brown, 
[1920] | K. B. 773. 
10,878a. ——— --—R. v. DAwson (1926), 19 





Cr. App. Rep. 128, C. C. A. 


10,878b. -}—The proper direction on a 
charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence.—R. v. KETTERING- 
HAM (1926), 19 Cr. App. Rep. 159, C. C, A. 


10,898. Add. Annotation :—Refd. Eadie v. I. R. 
Comrs., [1924] 2 K. B. 198. 


10,905a. .|—R. v. REYNOLDS (1927), 20 
Cr. App. Rep. 125, C. C. A. 


10,906a. -}—On the trial of an indictment for 
receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., & if the 

















BERELOVITCH (N. S.) (1926), 46 Can. 
Crim. Cas. 148.—CAN, 


PART XXXIV. SECT. 14, SUB-SECT. 5. 


8 i. ~-Whilo it is true that the 
recent possession of stolen property 
raises a presuinption of fact that, if 
not reasonably cxpluined, the possessor 
is the thief, yet for the raising of such 
& presumption the exclusiveness of the, 

ossession or access is inaterial.——R. v. 
-AWLETT, [1923] 1 W. W, R. 14535 40 
Can. Crim. Cas. 312; 33 Mau. L. R. 


59 N.S. R. 55.-—- 





10,851 i. What is recent—Materiality 

nature of article.)—R. vo. JONES 
(Sask.), [1926]3 W. W. R. 313: [1927]3 
D. L. R. 679; 47 Can. Crim. Cas. 380.-— 
There CAN, 

10,852 iv. ——- ——.]—R. v. AN- 
DREWs (N.B.) (1925), 44 Can. Crim. 
Cas. 201.— N. 

10,852 v. ——— ———.]—R. v. JONES 
(Sask.), [1926] 3 W. W. R. 313; (1927) 
3D. L. R. 6793 47 Can. Crim. Cas. 
380.—CAN, 


PART XXXIV. SECT. 14, SUB-SECT. 8. 


10,901 i. Recent possession of stolen 
operty—As evidence of recciving.}— 

. v. JONKS (Sask.), [1926] 3 W. W. R. 
a 313; [1927] 3 D. L. R. 679; 47 Can. 
Crim. Casa. 380.—CAN. 


{1923} 1 
. Cas. 
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Cases 10,006a—11,982, ENauisH AND Empme Dicust SupPLEMENT. 


former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony.—R. »v. BAGULEY (1925), 19 
Or. App. Rep. 54, C. C. A. 

10,927a. Several accused charged with receiving — 
Direction as to possession.|—R. v. PEcKHAM 
(THE YOUNGER), No. 3165c, ante. 

10,940. Add. Annotation :—Refd. R. v. Berg, Britt, 
Carré & Lummies (1927), 20 Cr. App. Rep. 88. 


10,997. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 965 L. J. K. B. 586. 


11,011. Add. Annotation :—Mentd. Perlak Petro- 
ici Maatachappij v. Deen, [1924] 1 K. B. 





11,088a.° .|—-False pretences are not proved, 
unless the falsity of the words used is 
unequivocal & intentional.—R. v. SEBLY 
(1928), 21 Cr. App. Rep. 18, 0. C. A 


11,069. Add. Annotation :—Mentd. Shore v. Poole 
Corpn. (1925), 42 T. L. R. 107. 


11,120. Add. Annotation :—Refd. R. v. Punch 
(1927), 20 Cr. App. Rep. 18. 


11,846. Add. Annotation :-—Refd. R. v. Punch 
(1927), 20 Cr. App. Rep. 18. wae, Sues 

11,875. Add. Citations :-—[1924] 

. K. B. 144; 180 L. T. 318; 27 Cox, 
0. 0. BTA | [1924] B. & O. R. 78 

11,467. Add. Annotation :—Refd. Shapiro v. La 
Morta (1928), 180 L. T. 622. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1889 (c. 71), s. 388—-Time for bringing— 
Existing tenancy .|— Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect. with haying three 
months before wilfully damaged his premises : 
—Held: the charge should have been made 
within one month.—DowrL. v. BENING- 
FIBLD (1841), Car. & M. 9. 

11,686. Add. Annotation :—Refd. British Broad- 
casting Co. v. Wireless League Gazette Pub- 
lishing Co. (1926), 95 L. J. Ch. 272. 

11,709. Add. rete a :— Refd. Barnard v. 
Evans, [1925] 2 K. B. 794. 

11,788. Add. Annotation :—Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 


Part XXXV.—Forgery. 


11,797. Add. Annotation :—Refd. McDonald v. 
Nash, [1924] A. C. 625. 

11,884. Add. Annotations :-—Consd. Lloyds Bank 
v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609; Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2K. B. 
244. Refd. Goldman v. Cox (1924), 40 


T. L. BR. 423; Underwood v. Bank of Liver- 
pool, Underwood »v. Barclays Bank, [1924] 
1 K. B. 775. Mentd. Australian Bank of 
Commerce v. Perel, [1926] A. Poa 737; Jones 
v. Waring & Gillow, [1926] A. C. 670. 

11,962. Add. Annotation :-—Refd. R. v. FERGUSON 
(1845),56 L. T. O. S. 458. 


PART XXXIV. SECT. 14, SUB-SECT. 9. 


sn. Several articles received by different 

ersons— Receivers triable jointly.+— 
LUSSAMMAT GULJANIA &. BR. (1927), 
IL. R. 6 Pat. 583.~---IND. 


PART XXXIV. SECT. 18, SUB-SECT. 1. 
10 975 ii. -}~In order to con- 
stitute the offence of obtaining moncy 
by false pretences, it is not necessary 
that the fraud should operate in 
pee the way intended or expected 
y prisoner. If in fact the fraud 
operated as a direct cause of the pay- 
ment of money, it is immaterial that 
the chain of causation was different 
from that which prisoner intended or 
ex Pecee: —lt. v. apa et [1927] 
V.L. R. 849; 49 A. L. Tb. “3: [1927] 
Argus L. RR. 297 9 AUB. 


11,001 ii. 








vilty’ --—-Where ac- 
cused was found guilty of an offunce 
uoder Crimes Act, 1915, s. 181 (a), for 
obtaining gooda by false pretences :-~ 
Held; under the above sect. it was 
not necessary that the property in the 
goods obtained should pass to ace 
the passing of the property from the 
erson defrauded ing sufficient.— 
v. eae Bad es L. R. 614 3 
rs L. T.3; 31 Argus L. R. 263.— 


PART XXXIV. ener 16, SUB-SECT. 2. 


m i, -.-~—Where a party is 


induced by false representation to 
part with possession of goods, but does 
not part with the right of property 
therein, there can be no conviction 
for oneane. aire tee under false ve 
tences.— fh. McManvs, is 
D.L. R. 297; 42 Can. Crim. 

51 N. B. It. 255.—CAN. 


PART XXXIV. a hh SUB-SECT. 3. 


11,191 i. Value or extent of business.} 


—R. v. PENNY (1925), 35 B. C. R. 
414.-—-CAN, 


PART XXKIV, SECT, 21, SUB-SECT., 2. 


11,383 i. wees ta a “ creditor.’’]}—A 
person are sella nt other than 
necessaries, to an Infant, & who has 


no enforceable claim for the price, is 

not a ‘“ creditor” minal 
Code, 8s. 417.—R. v. RasH es 41 
Can. Crim. Cas. 218: 53 OQ, 245. 


—CAN. 
PART XXXIV. ssa ees SUB-SECT. 1. 


Intentional roma tnj 
To constitute . ee crime of loa Lt 


an intent fobs 
another | property 
we eae t 
sume om oe, tho a Aon 
rebutted.— 2 Gia 


may b 
{1924] “App. D. 11 aS. Ar 
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PART XXXIV. act he 26, SUB-SECT. 


11,699 ii. }-—The fact that a 
stray bull is castrated, in accordance 
with a local custom amo stock 
breeders to protect pure-bred stock, 
in not a defence to & poveoonwon under 
Criininal de, 8s. 610 (B) (b), for 
maiming or wounding the stray bul.— 
R. v. ENGLAND (1925), 43 Can. Crim. 
Oas. 11; 19 Sask. L. R..165; [1925] 

1 W. W. R, 237.—CAN. 





PART XXXIV, a ha 26, SUB-SECT. 


-}—The form of conviction 
disula state the amount of injury done, 
although it should adjudge the whole 
penn ty. ee the amount to be 
ee accordin. n° law.—R. 2. 
ga (1934) 4 L. R. 621; 1 
42; tas Can. Orim. Cas. 

379; 50 Alta. L. Lt. 19.—OAN. 





PART XXXV. SECT. 2, SUB-SEOCT. 2 


11,7621. Ante-dating.})~—The ante- 
dat. ‘ing of a document is not a forgery, 
unless it has or could gpd operated 
to the prejudice of any 
ry S18 IN SINGH (1926), I o. On. |B Pat. 


PART XXXV. SEOT. 8, SUB-SECT. 1. 
sz. one need not be actual forger.)} 
—~BARR H.M. oo ontae [1927 | 

8, O. td.) 61.—B6OT ° 


Vol. XV.—Criminal Law. Cases 12,169a, 12,169b. 


Part XXXVI. Deceit by Fortune Telling, Witchcraft, 
Sleight of Hand, etc. 


12,169a. -|-—- The offence under 87 T. L. BR. 621; 19 L. G. R. 4773 27 Cox, 
Vagrancy Act. 1824, (c. 88), s. 4, of professing ©. OC. 23, D. CO. 
to tell fortunes is complete without any Annotation :—Folld. Irwin v. Barker (1925), 69 Bol. Jo. 589.) 
allegation or proof that deft. did not believe 12,169b. ates ig not necessary to 








in the possession of the powers claimed prove a deceitful pu pose or fraudulent intent 
Merely to tell fortunes is an offence in itself, as a condition prcaiedt to a conviction under 
whatever the state of mind of deft.—-STONE- Vagrancy Act, 1824 (c. 83), s. 4, of a person 
HOUSE v. Masson, [1921] 2 K. B. 818; 91 professing to tell fortunes._IRWIN v. BARKER 
L. J.B. B. 98; 126 L. T. 463; 85 J. P. 167; (1925), 6B Sol. Jo. 589, D,..0. 
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Cases 3—182a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part 1.—Contempt of Court Generally. 


3. Add. Annotation :—Mentd. Glasbrook v. Glamorgan County Council, [1925] A. ©. 270. 


Part Ill—vurisdiction to Commit or Fine for Contempt. 


46. Add. Citations :—sub nom. R. v. BROWNELL, 1 Ad. & El. 598 ; 


8L.J.M.C.118; 110 E. R. 1335. 


Part IV.—Criminal Contempt. 


98. Add. Citation :—sub nom. Re DAVIES, BUTSON 
v. Davins, 4 T. L. R. 580. 

164a. .|—Observations on the distinction 
between Iegitimate criticism of a judge & 
such an imputation of unfairness & lack of 

' impartiality as constitutes contempt of ct.— 
R. v. NEw STATESMAN (EDITOR), Ex p. 
PUBLIC PROSECUTIONS DIRECTOR (1928), 44 
T. L. R. 301, D. C. 

165a. ——.]—R. v. NEw STATESMAN (EDITOR), 
Ez p. PUBLIC PROSECUTIONS DIRECTOR, No. 
164a, ante. 

166. Add. Annotations :—As to (1) Apld. R. ». 
New Statesman, x p. Public Prosecutions 
Director (1928), 44 T. L. R. 301. As to 
(2) Apld. R. v. New Statesman, Ez p. Public 
Prosecutions Director (1928), 44 T. L. R. 301. 

167. Add. Annotation :—Refd. R. v. People, Ez p. 
Hobbs (1925), 69 Sol. Jo. 494. 

179. Add. Annotations :—Refd. R. v. Evening 
Standard, Ez p. Public Prosecutions Director. 
R. v. Manchester Guardian, Ex p. Same, R. v. 
Daily Express, Ea p. Same (1924), 40 T. L. R, 
833; R. v. Daily Mirror, Ez p. Smith, [1927] 
1K. B. 845. 





Results of investigations of private 
detectives.|—When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 


179a. 








PART Ill. SECT. 2. 


ki. Trish Free State.}—The Tligh 
Ot. of Justice of the Irish Free State bela eepren py . 
has jurisdiction to commit for‘: con- SCOT. . 
ten ae ct. er G. v. O’K ELLY, [1928] ° 





PART IV. SECT. 1. 


3 97 iv. ——.}—-The brase 

contempt of ct.’ docs not in the 
least. describe the truc nature of the 
class of offence committed, viz., inter- 
fering with the adininistration ‘of the 
law in impeding & preventing the 
course of justice. Imprisonment for 
breach of interdict being in vindication 
of public law, it must not be assumed 
that an order for release will follow 
upon an apology & promise of obedience 
to the orders of the ct., even though 
such apology is accompanicd by a 





166 fi. 





publica 
case whic 


scand 


statement on behalf of complainer that 
he no longer requires the protection 
alinterdict gave him.— 
RANT, {1923} S. C. 789.— 


PART IV. SECT. 8, SUB-SECT. 2. 


--~A_newsrpaper in the 
course of an article callec 
**sycophantic,” & 
having decided a case not according 
to es dictates of justice but in order’ 
lease others:—Held: (1) the 
cation of an article referring toa 

h bad been decided mi ht 
amount to contempt; 

a ct. or 


alleged crime & to publish the results of that 
investigation.—R. v. EVENING STANDARD, 
Ez p* Pusitic PROSECUTIONS DIRECTOR, 
R. v. MANCHESTER GUARDIAN, Ex p. SAME, 
R. v. DaILy Express, Zz p. Same (1924), 40 
T. L. R. 888, D. C. 


180a. Charge to grand jury.]}—A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 
Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
sbould be regarded as privileged.—R. v. 
EVENING News, Hz p. Hosss, [1925] 2 K. B. 
158; 94L. J. K. B. 511; 182 L. T. 767; 41 
TL. R. 291 ; 27 Cox, O. 'C. 764, D.C. 


182a. Publication of statement that money paid 
into court—Libel action against newspaper— 
Libel Act, 1845 (ce. 75), s. 2.+-—-(1) The 
amount of a payment into ct. by deft. under 
Libel Act, 1845 (c. 75), 8. 2, amending Libel 
Act, 1843 (c. 96), 8. 2, is not to be com- 
municated to the jury, &, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft. to 
pltf.’s solr., inasmuch as the publication of 


contempt of ct.—R. v. SAYYAD HAaABIB 
(1925), e L. R. 6 Lah. §29.—IND. 


PART IV. SECT. 3, SUB-SECT. 8.— 
A. (a). 


PART IV. SECT. 3, SUB-SECT. 1. 
sp. Sending letter to judge lee al 

ing offensive references to j nt. j— 

i ame (1921), 64 N. S. R. 529.— 


170 1. No proceedings pending. 
—Applt. was fined for contempt i 
res ect of matter published by him :— 
Held: (1) there being no attack-on any 
ct. or its members. there could be no 
contempt of ct. in respect of anything 

tending to obstruct the course of 





a judge justice in tho absence of any pendi 
accused him of procee to ed the publishe 


nih could apply i (2) there was 
ectht Largs feet Pe in ns publ bed matter which 

culated to prejudice the course 
ot} ustice ; rey - order must be sect 
aside.—PORTER Ez py. O8IN 
2) an article Man Yuu (1038), "37 G. L. R. 433.—~ 
udge was a AUS. 
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such a statement is calculated to prejudice 


the fair trial of the action. 


(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltfi. has been 
guilty ‘of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action.—R, v. 
Harrow NeEws 
(Eprror, PRINTER & PUBLISHER), HARLEY v. 
SHOLL (1925), 41 T. L. R. 5083; 69 Sol. Jo. 


WEALDSTOND NeErws 


642, D. C. 


190, Add. Annotations :—As to (1) Apld. R. v. 
Wealdstone News & Harrow News, H 
v. Sholl (1925), 41 T. L. R. 508. Refd. R. v. 


Vol. XVI1.—Contempt of Court. Cases 182a—459. 


granted unless (inter alia) the ct. is satisfied 


that the pending proceeding is a genuine 


proceeding, 
prosecuted to effect its avowed purpose.— 
R. v. DAILY Mar (Eprror), Ea p. Factor 
(1928), 44 T. L. R. 303, D.C. 

200. Add. Annotation :—Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

234. Add. Annotation :—Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 


brought & intended to be 


236. Add. Annotation —Dbtd. R. v. Payne, [1896] 


arley 


1 Q. B. 577%. 
instances, the cts. have gone rather too far 
(LORD RUSSELL, C.J.). 


In my opinion, in some 


Evening Standard, Ex p. Public Prosecutions 283a. Photograph of prisoner—Identity in issue.] 


Director, R. v. Manchester Guardian, Ex p. 
Same, R. v. Daily Express, Ez p. Same (1924), 
40 R. L. R. 883; R. v. People, Ex p. Hobbs 
(1925). 69 Sol. Jo. 494; R. v. Daily Mirror, 
Ez p. Smith, [1927] 1 K. B. 845; R. +. Daily 
Mail, Ex p. Factor (1928), 44 T. L. R. 303. 

——-.|—A publication made with the 
clear intention of prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., & will be punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 


192a. 
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—It is a contempt of ct. in 
publish the photograph ofa 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial.—R. v. Darty MIRROR, 
Ke p. Smirn, [1927] 1 K. B. 8453 sub nom. 
R. v.  Datty Mirror” (Epiror & PRo- 
PRIETORS), R. v. ‘§ DAILY Main’? (Eprror & 
PROPRIETORS), Hx p. Suitu, 96 L. J. K. B. 
1386 L. T. 589; 43 TT. L. R. 254; 28 
Cox, O. C. 32-4. 
301. Add. Annotations :—Asto (1) Refd. Greenway 


v. A.-G. (1927), 44 T. L. R. 124. 
Consd. Re A. B.’s Petn. (1927), 97 T.. J. P. 104. 


newspaper.to 
person charged 


As to (2) 


Part V.—Contempt in Procedure. 


429a. 





enforcing those terms. 


of bein 
tempt, 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) i. 


193 fi. emanate ——-, JR. v. McINRoY, 
Re Wuitrsipe (1915), 32 W. L. R. 
764; 9 W. W. R. 846.—CAN, 

193 iii. —— -]—MERIDEN BRIT- 
ANN1IA4 Co., LTD. vt. WALTERS, Re LEWIS 
(1915), 9 oO. W. N. 87; 34 oO. L. R. 

3.-—CAN 


193 iv. .]—The publication of 
comments on a case pending trial in 
a ct. amounts to contempt of ct., if 
the comments are such as are likcly 
to prejudice the administration of 
ustice in the case.—R. v. Mauna TIN 
[AW (1927), I. L. R. 6 Ran. 39.— IND. 








PART IV. aaa 71 SUB:EECE: 3.— 
; v. 
sq. General rule.}—A newspaper may 


Consent order—-Breach of scheduled 
terms.]——There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
In the latter case 
the terms are not an order of the ct. capable 
enforced by proceedings for con- 
ut must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 


not, in the guise of reporting public 
judicial proceedings, indicate’ the 
writer’s own opinion of the demeanour 
of a witness & so comment on that 
demeanour.—-A.-G. v. DAVIDSON, [1925] 
N. ZL. L. R. 849.—-N.Z. 


PART IV. SECT. 38, SUB-SECT. 3.— 
A. (@). 


e i. Liability of printer.)—A. 
printer cannot oscape liability, by 
alleging a contract with the owner of 
the press that be was not to be 
responsible for the contents of the 
publications.—R. v. MaAuNG TIN Saw 
(1927), I. L. R. 6 Ran. 39.—IND. 


PART V. SECT. 1, SUB-SECT. 1.— 
e a oe: 

st. Discretion of court to commit— 

Parity unable to obey ordcr.}—Where & 
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event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach.—DASHWOOD v. DASH- 
woop (1927), 71 Sol. Jo. 911. 


456. Add. Annotation :—Mentd. Ellerman Lines 
v. Read, [1928] 2 K. B. 144. 


459. Add. Annotations :—Mentd. The Volant (1842), 
1 Wm. Rob. 383 ; The Mary Caroline (1848), 
6 Notes of Cases, 536; The Meltona (1848), 
3 Wm. Rob. 16: 
Jur. 581; The Milan (1861), 6 L. T. 590; 
R. v. City of London Court Judge, {1892] 1 
Q. B. 278 ; 


The Benares (1850), 14 


The Dictator, [1892] P. 304. 


party could neither be said to have 
refused nor neglected to comply with 
an order of the ct. :—Jleld; he was 
not guilty of contempt.—N. v. OTTy, 
Ex p. ROBERTS, R. ve. WHITE, Kx p.' 
ee (1922), 50 N. B. R. 401, 411. 


PART V. SECT. 2, SUB-SECT. 8.—K. 

sw. T'o hand over papers—— By one 
solicitor to another—Qffer to comply 
subject to condition.}—A solr. was 
ordcred by the ct. to hand over papers 
to another solr. & failed to do so :— 
Held: guilty of contempt. 

An offer was made to hand ovor 
subject to certain specified conditions: 
—Held: a refusal of this offer was 
justificd.—Re BRYANT, Jsarp & Co., 
pe LANGLEY, (1924) 1D. L. R. 49.— 


Enaurse anp Emprre Dicest SuPPLEMENT. 


Part VI.—Attachment and Committal. 


487. Add. Annotation :-—Mentd. R. v. Woolwich 
Ne , Bx p. wee Gdns, (1922), 128 L. T. 
37 


599, rag Annncitons :—~Mentd. Duff noe 
Co. v. Kelantan Government, [1923] 1 
885; Engelke v. Musmann, (1928) A. C. ae 


607. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 


698. Citations :—For ‘‘8 Bing. 228; 11 Moore, 
C. P. 55; 4L. J. 0.8. ©. P. 67; 130 EB. R. 
408 °° read “3 Bing. 223; 180 ®. R. 498 ; 

« sub nom. THORPE v. GISBOURNE, Ml Moore, 
O.P.65; 41. J. 0.8. C. P. 57. 


709. Add. Annotation :—Folld. R. v. Wealdstone 
News & Harrow News, Harley v. Sholl (1925), 
41 T. L. R. 508. 

709a. ———.]—R. v. WEALDSTONE News & HARROW 
News (EpiITor, PRINTER & PUBLISHER), 
HARLEY v. SHOLL, No. 182a, anie. 

710. Add. Annotation :—As to (1) Refd. Shrager 
v. Dighton, [1924} 1 K. B. 274. 


750. Add. Annotations :—Mentd. Re Wingfleld & 
Blew, [1904] 2 Ch. 665; Russell v. Russell, 


[1924] A. O. 687; Warren v. Warren, [1925] 

776a, Substituted serviee—When ordered.]—Re A 
Soricitor, [1892] W. N. 22; 86 Sol. Jo. 271. 

781a. On former clerk—-At place where solicitor’s 
name on door.j/—-Held: the service war not 
sufficient.—BRaGaG v. HATCHARD (18658), 28 
L. J. Ex. 35; sub nom. Re Braaa & 
HATOHARD, 82 L. T, O. 8. 132. 

894. Add. Annotation pane to (1) Refd. R. »v. 
Central ria arr: Court JJ., Hz p. LC. C., 


[1925] 2 K. B. 43. 
931a. ——— Irregularity of attachment, ]—Re 
BEVAN & GIRLING (1863), 13 W. R. 196, L. JJ. 


948. Add. Annotation :—Mentd. Pitchers v. Surrey 
County Council, [1923] 2 K. B. 67. 

1089a. .|—After an order for a 
writ of attachment had been made ‘against 
a solr. in default further time was given by 
his client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned :—Held : 
the right to enforce the writ had not been 
peive Ite A SOLICITOR (1895), 64 L. J. Ch. 











Part VIl—Position of Party in Contempt. 


1128. Add. Annotations : — Gener 
612; Re Wigand, R 


PART VI. Se a es 3.— 


574 i, General rule—Notice sufficient 
without gay ay es he & person cnjoined 
by a prohibitory injunction becomes 
aware without personal service of the 
existence of the order & neverthcless 
comunits a fault, he is just as liable to 
attachment as if he had been personally 
served.— ELLIOTT v. APPLETON (1923), 
19 Tas. L. R. 20.—AUS. 


age Te 
O87 ; 
107. 


PART VI. SECT. 6, SUB-SECT, 4. 


sz. Dircetion to issue writ of 
attachment may be to clerk of Supreme 
Court—Writ ‘to be entitled in Supreme 
Court.}—Fte DRoUGHT AREA RULIETF 
ACT, SNOWDEN v. ee {1922} 3 
WwW. W. R. 1002.—CAN 


PART VI. SECT. 7, SUB-SECT. 3. 


W974 i, Atiachment— Whether sheriff 
ean take bail—Before return of writ.}--- 
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L. J. K. B. 786; Russell v. R li, (19 
Evans v. Evans & Blyth (1904), _L. BR. A. C. v. Hussell, | et 
. v. Wigand {ipi3) 82 


Warren v. Warren, [ 1925) P 


LANE v. KINGSMILL (1850), 6 U. C. RR. 
579.—CAN. 


PART VI. SECT. 9, SUB-SECT. 2.—A. 
h i, ——- Not woe of undertaking 

by ee Ray ey Sire Waw Bikp, { eee 

360°: ie Ca Chik Ghee nee. AN 


sec VI. SECT. 10, SUB-SECT. 6.—A. 


-—HARRIS v. MYERS (1864), 
1 on Ch. ch. $89.—- CAN. eee 


Part IV.—Jurisdiction. 


22, Add. Annotation :—Mentd. Sassoon v. Gra- 
oe re ce Navigation Co. (1925), 133 


22a. Death of judge during trial—Jurisdiction of 
another judge to continue hearing.|—-Semble : 
a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
been called in ct. in the course of a trial before 
a jury & another judge.—CoLeEsHILL v. 
MANCHESTER CORPN., [1928] 1 K. B. 776; 
97L. J. K. B. 229; 138 L. T. 5387; 92 J. P. 
37; 447. L. R. 258; 26 L. G. R. 124, C. A. 


28. Add. Annotation :—Generally, Mentd. St. 
Magnus Parochial Church Council, etc. v. 
London Diocese Chancellor, [1923] P. 38. 


24. Add. Annotation :—Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. R. 29. 


25. Add. Annotation :—Consd. Sassoon v. Gra- 
ham & Oriental Navigation Co. (1925), 133 
Iu. T, 805. 


28. Add. Annotation :—Mentd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


80. Add. Annotations :—Refd. A.-G. for Alberta 
vw. Cook, [1926] A. C. 444. Mentd. Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. C. 641. 

33a Will not try hypothetical case.]—It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (LorRD LOoRE- 
BURN, C.).—GLASGOW NAVIGATION Co. v. 
Inon OnE Co., [1910] A. C. 293; 79 L. J. 
P. C. 83; 102 L. T. 485; 11 Asp. M. L. C. 
387, H. L. 


38b. Will not decide academical question.}— 
TINDALL v. WRIGHT (1922), 127 L. T. 149; 


86 J. P. 108; 38 T. L. R. 521; 66 Sol. Jo. 
524; 27 Cox, C. C. 212, D.C. eee 


35. Add. Annotations :—Refd. Duff Development 


37. 
37a. 


88. 


Co. v. Kelantan Government, [1923] 1 Ch. 
885; Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816; Duff Development Co. v. 
Kelantan Government, [1924] A. ©. 797. 
Add. Annotation :—Consd. The Fagernes, 
[1926] P. 185. 

—-— Waters within fauces terrae.]— Defts., 
an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 103 or 
124 miles from the English coast & 93 or 74 
miles from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :—Held: having regard to the state- 
ment of the A.-G. (see CONSTITUTIONAL Law, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., & the order for service of notice 
of the writ on defts. in Italy must be set, 
aside.—THE FAGERNES, [1927] P. 811; 96 
L. J. P. 188; 1388 L. T. 30; 48 T. L. R. 
746; 17 Asp. M. L. C. 326; sub nom. Tar 
FAGERNES, CoRNISH COAST (OWNERS) v. 
Soc!rETA NAZIONALE DI NAVIGAZIONE, 71 Sol. 
Jo. 684, C. A. 

Add. Annotation :-—As to (1) Consd. The 
Fagernes, [1926] P. 185. 








PART I. es besigcy pag pp ofSaskatchewan TASMANIA v. THOMAS (1924), 35 
sa. Not income taz board of appeal.j—— under Medical Profession Act, OC. L. R. 299.--AUS8. 

A board of appeal oreated under R. 8. 8., 1920 (c. 135), 8. 40, is not a ct. : 
Inconre Tax Assessment Act, 1922- —Hutnt v. CoLtecE or PHysrcians & 45 vii b. ——~ .]— Juris- 
1933, 8. 41, i@ not a High Ct. or a SURGEONS OF SASKATCHEWAN, (1925) diction of a county ct. action against 
federal ct.— BRITIQH IMPERIAL O1LGo., 4,D. L. R. 884; [1925] 3 W. W. R. 8 non-resident of the judicial division 
Lrp. v. FevERAL Co OF Taxation 758.—CAN. in which the action is entered cannot 
(1925), 35 C. L. BR. i2s : 31 Argus L. R. Le Bical gaye onthe Eround ee i 
129.—A US. PART IV. 8E0%'. 3,-SUB-SEOCT. 2. division, antes the: whole cause. of 


sb, Not Medical Council of Phy- 45 vii a. —— ——- ———.} DEPUTY action arose therein.—COoMBA v. SIMP- 
~The Medical Council of Fapmra, ComrR. oF TAXATION FOR gon, [1925] “D. L. TR. 1008; [1925] 8 
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Cases 66—-280a, 
66. Add. Annotation :—Generally, Refd. Re Key- 
stone Knitting Mills Trade Mk. (1928), 

L. J. Ch. 316. 

Add. Annotation :—Refd. Owl Mill Co. (1920) 
v. Croft, Elliott v. Duchess Mill (1926), 95 
L. J. K. B. 635, 


-|—-LEADER v. MOXON sues 2 Wm. BI. 
924; 3 Wils. 461; 95 BH. R. 115 


Awadations: :-—Mentd. British Cast Plate a eee Co. 
v. Meredith (1792), 4 Term Rep. 794; Sutton v. Clarke 
(1815), 6 Taunt. 29; Boulton v. cowihior (1824), 2B.&C. 
703; Hall v. Smith (1824), 2 Bing. 156; Mersey Dock 
‘Trustees v. Gibbs, Mersey Dock Trustees v. Penhallow 
Ne ter 6 Saat L. 93; R. v. St. Luko’s Chelsea (1871), 


149. “ddd. Annotation :—-Apld. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 


Add. Annotations: — Refd. Everett  v. 
Griffiths, [1924] 1 K. B. 941; Whitney v. 
I. R. Comrs. (1925), 42 T. L. R. 583; Wige v. 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88. Mentd. Boston Corpn. vr. Fenwick (1923), 
129 L. T. 766; Sheppy Glue & Chemical 
Works v. Medway River Conservators (1928), 
24 L. G. R. 457; Whitney v. I. R. Comrs., 
[1926] A. C. 87; Dee pares heat Board v. 
McConnell, [1928] 2K. B. 159. 


Add. Annotations :—Apld. Hallen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v. Canadian 
Pacific Ry. (1925), 183 L. T. 774; Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 
1K. B. 269. Refd. Board of Trade v. Cayzer, 
Irvine, [1927] A. C. 610; Gowar v. Hales 
(1927), 96 L. J. K. B. 1088; Hyman vw. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
416; Wales v. Iron Trades Employers’ 


74, 


137a. 





147. 


149. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Assocn. (1928), 21 B. W. C. 0.316. Mentd. 

Lothian v. Epworth Press (1927), 137 L. T. 
150. Add. Citations :—-15 Asp. M. L. ©. 666; 
affg. S. C. sub nom. DREYFUS & Co. v. 
ATLANTIC SHIPPING & TRADING Co. (1921), 
37 T. L. BR. 417, O<. A. 


Add. Annotations :—As to (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B. 
797. Refd. Pinnock v. Lewis & Peat, [1923] 
1K. B. 690. As to (2) Refd. Reed v. Page & 
Kast, [1927] 1 K. B. 748. Generally, Mentd. 
The Christel Vinnen, [1924] P. 61. 
Add. Annotation :—Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 
Add. Annotation: — Mentd. 
Graham, [1923] P. 31. 
Add. Annotations :—Refd. St. Magnus Paro- 
chial Church Council, etc. v. London Diocese 
Chancellor, [1923] P. 88; Hunter v. Stad- 
tische Hochseefischerei Gemeinniitzige Gesell- 
schaft (1925), 183 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 
Add. Annotation :—Refd. Duff oe 
oon v. Kelantan Government, f1924) A 
Add. Annotation :—Folld. Pringle v. Hales, 
[1925] 1K. B. 573. 
199. Add. Annotation :—Refd. Hunter v. Stiid- 
tische Hochseefischerei Gesellschaft, [1925] 
2K. B. 493. 


2385. Add. Annotation :—Mentd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L.. J. P. C. 88. 


155. 


157. Graham. 


170. 


172. 


185. 


Part VI.—Right of Public to Admission. 


276. Add. Annotations :—Folld. Rc A. B.’s Petn. 

(1927), 97 Iu. J.P. 104. Consd. Greenway v. 

A.-G. (1927), 44 T. L. R. 124. 

-}—In cross suits for divorce the case 
for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 


27 a 





W. W. R. 541; 35 Man. L. R. 235.— 
are 


158.—C 


——,]— Re NOBLE fa 
v. Cine (1889), 18 O. .R. 33.—C seh 


45 xil a. --—— ——,]—Re P 
v. WALKER, {1926} 3 6) 3 D. L. BR, 4359; “59 


ep ore 47.—CAN. 











BRIDUE aaa (1859), 18 U.G. rR. DD. 


», 105) iii, —— 

v. SEVERN (1881), 6 A. R. 559.—CAN. 
f (p. 105) iv. —_——- ———.]—-BROWN t. 

Host 1890), “4 P. R. 3.—CAN. 





case to be heard in camerd.—MoOosBRUGGER 
v. MOOSBRUGGER, MOOSBRUGGER v. Moos- 
BRUGGER & MARTIN (1913), 29 T. L. R. 
658. 
A en ee Statham v. Statham (1928), 45 T. L. jt. 
127. 


280a. In proceedings under Legitimacy Act, 1926 
(c. 60).}—A petition filed under the above 
Act for the legitimation of a person who was 


_R. 508; 6 W. W. 24 
Man, L L. R. 473.-——CAN. 


sm. Action for specific performance— 
Agreement for sale of land—Cannot 
be entertained by district court. a 
BYERS v. SINGLETON, [1921] 2 W. W. R. 
71; 14 Sask. L. HR. 195. AN. 


Ri. 1123; 





-}——WATSON 


(p. 105) v ——-—-. }—- OBTROM 1. 
45 x Mu eaaaes Courts Benda (i rs 21 A. R. 467 meee sn. Application under Vendors 
he ke. 8. 1923 (c. wien f 5 Ae f (p. 10 or evan by Yocal Fudge.1—He. lan be i Sacone 
ISHOP t. ean D. L. KR. ocal judge.j—Re Livy oe 
e (p. 105) i. — ae a ni. —_—- srasiecleal 4 on ae ~~ 96. —CAN, 
Oust & Co. ¥. KELLY (1 (1818), 1 i Nfld. READ v. WEDGE (1870), 29 vu: sp. Petition for amendment of 
» KR. 105, ay ata 456.—-CAN. registered n. of la Under fairy 
e (p. 10 i, ——- ——.}—Mornis ». e (p. 107) i. Exceptions to rule-— Act oS igor “(e. 136) ita 
sora aaa (1862), 12 C. P. 422.—CAN. rict court of Thunder Bay—47 tien ‘of prveli court other lest 
e (p. 105) ili, ——- ——.}—Frirmina Vict. c. 14 (O.).]-—-McoQuaIp v. CoorER of county in which land at oe 
neers (1873), 6 P. R. 63.—— (1888), 11 O. R. 213.—CAN. McDonatp & LISTOWRL (1905 W. it 
sk. Injunciion — Power of mbps range EPA O. L. R. 556; 2 0. 
a 105) iv. ——.}--CANADIAN court.-—-Rose v. DILKE VILLAGE, 
1, C08. Ft v. MARGESON (1917), 61 (1928 1D. Lb. R. 180; 926) 1 st. Local masters—Jurisdict ion.}— 
as . W. R. 85; 20 Sask. L. R. 269.— PO va ) [1927] 3 


ans oa ——.]—CurnRIE v. CAN. 
Nicnotsow tiae5), 68 N. 8. R. 234.— sl. Action f 


05) ii. Whether amount 
lintitdeted by act of parties.}—WALL- 





chee rcescission—A greemcont 
jor au eee la pa ye ue 


rt. J—R 
Kd ROTTIER ciated Ee 28 W. TL. 


LORCH vv. pels) 
7 R. 780.—CAN 








To order transfer of 
has PuHILurs (Sask. i 
R. Aas [1927] 3 

R. ray te GAN 


erlained 
CHARDS  ¥v. 
Rt. 5535; 18 


ietion: ae 


(oa) ¢ 
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Vol. XVI.—Courts. Oases 280a—408a. 


born illegitimate, but whose parents were & Dohme Inc. v. Boots Pure Drug Co, (1928), 
matried subsequently to his birth, is not 45 R. P. O. 153. 
a proceeding which entitles etitioner to &@ 2892. ——- Includes justices hearing ex parte 
hearing in camerd.—Re A. B.’s PETITION application for summons.]—KIMBER v. PRESS 
(1927), 97 L. J. P. 104; sub. nom. Re CO. D.’s Assocn., {1898} 1 Q. B. 65; 62 L. J. Q. : 
PETITION, 138 L. T. 208 ; sub. nom. GREENWAY 152; 67 .T. 515; 57 J. Pp. 247; 41 W.R 

_ v. AWG. 44T. L. BR. 124; 71 Sol. Jo. 882. 17;'9T. L. R. 6; 37 Sol. Jo. 8; 4 R. 95, 

286. Add. Annotation :—Generally, -Mentd. Sharp O. A. ¢ 


Part Vil.—tClassification of Courts. 


292. Add. Annotation :—Consd. R. v. Central 302a. Justices.|—ANON. (1523), Y. F 14 Hen. 8, 


Criminal Court JJ., Hz p. L. ©. C., [1925] fo. 16, pl. 3. 
2K. B. 43. Annotations :-—Retd. Nector v. Gen (aa, }6), Cro. Eliz. 466; 
293. Add. Annotation :-—Consd. R. v. Centra Marshalseo Case (1613), 10 Co. 68b; Butt v. Conant 
inal Court JJ., Ex p. L. CO. O., [1925] z3 (eee Biot Gi ine. S45 toward y. Hanger (L613) 4 
K. B. 43. Bulst. 1; Padfield v. Gabel) atc y “Willes, 411 , 


Part X.—The Judicial Committee of the Privy Council. 


329. Add. Annotation ass ce v. North, Ex p. application—Necessity for lodging—Judicial 
Oakey (1926), 43 T. L. R Committee eee 1925, r. 4.}—-PRACTICE 
$39. Add. Annotation: pay Campbell vv. Norte, [1925] W. N. 164, P. C. 
Pollak, [1927] A. C. 732. 863. Add. Annotation :—Mentd. Re Letters Patent 
841. Add. Annotation :—Refd. Campbell v. Pollak, No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
[1927] A. C. 732. 58. 
342. Add. Annotation :—Consd. Campbell v. Pollak, 373, Add. Citations :—sub nom. Ex p. Kensina- 
[1927] A. C. 732. TON, 15 Moo. P. C. C. 209; 15 EB. R. 473. 
844. Add. Annotation :—Refd. Campbell v. Pollak, 388a When further security ordered.]— 
De aie et ee CORPORATION AQENCIES, ce v. Homm 
345. 4997) BO aon. :—Refd. Campbell v. Pollak, BANK oF CANADA, [1926] W. N. 58, P. C. 
348a. Interlocutory order.]—<As a general rule an 403a. ——.]—In a suit claiming property by 
interlocutory order is not a suitable subject eaetticd: aes of detis, denied the alleged 
eee oe eee ee The first ct. found for the alleged adoption 
CHANDRA Grr (1927), 55 L. R. Ind. A 131. but decreed maintenance at a sum less than 
ona 42? - PP- that claimed. The appellate ct. varied the 
349. Add. Annotation :—Generally, Mentd. ae decree by increasing the amount of mainte- 
v. Blatspiel, Stamp & Heacock, [1924]1 K. B nance, & refused leave to appeal :—Held: 
666. special leave to appeal should be granted 
350. Add. Annotation :—Refd. Ware v. Whitlock, limited to the question of the maintenance 
[1923] 2 K. B, 418. allowance. — ANNAPURNABAI v. RUPRAO 
352a. Affidavit of service of notice of intended (1924), L. R. 61 Ind. App. 319, P. C. 


PART VII. SECT. 3, SUB-SECT. 1. do sit there.—HULUL v, M‘KENNA, . oes 
“ FREEMAN'S , JOURNAL’ FE PART X. SECT. 3, SUB-SECT. 1.—C. 











sa. Board of Valuation & Revision 926) I. a 379 iia. ——.} BATTLE CREEK 
perder Winnineg Charter, ¢, 341.}— icin ToasreD Conn Fake Co. v. KeLtoc 
ee ee Poison Gun Panay Gotta | 
NAMMS OF Jnsus & MARY, {1922} 2 PART X. —— SUB-SECT.6, D.b. R. 1238; 54 0. L. 
CARY R. 258 68 D. L. R. 506— —s gag ai, A question of pro: 
. cedure is not chet upon which an appeal lia. —~ ———~.)}--The ct, 
shes tae to the Aye Caung i te eueee: lear unde, Ciel! erocoue rts (hen 
0 : ra. 45, r. 17, rea 
datos of Ose jhe Judicial Com- (1924) A. “6 1011; 41,4, P.0.21; 138 Privy Council Rules 1980. % B. enlarge 
poittes ait in the capacity of judges; T,. 210; 40 T. L. R. 814.—OCAN. the tine for furnishing security & 
their sr Te ort is aeted on by the Ssoverelen ee oe oe a Horna porane the period 
1 Pri tivy Council, so that proceed- parr x SUB-SECT, 1.— Prescribed by O Et NIL ANTE 
ie tet ore tha Comunittee are in sub- . SECT. * UB-SECT. 1. BALWANT Niro». "dant { SATCHIDANAND 
stance strictly judicial. ‘The Judicial A. (6). VID¥A NARSINHA BHARATI (1927), 
Committee is not an English body in se. Time occupied in prosecuting I. L. R. 51 Bom. 430.—IND. 
any exclusive sense; it is not a body application for review—Addition to 300 I. Form of security.}—An 
ith any location. The Sovere a sae 9 ge pertod.}—- Appit. allowed 4.96, rye tarnish security for costs of 
verywhere throughout the Emp add the time occupied by the fosp in an appeal to the Privy Council 
the contemplation of the law, He m proseoution in good f od faith of an applics- in a foe Cther than cea or Govt. 
as well sit in Dublin, or at Ottawa ‘Or on for review tits riod prescr carom Bonde can be made only at tho time 


in South Africa, or in Australia, or in for presenting a on for leave : 
india, as in London, & it is only for eppgal Nana Rustomst MEnTa OF Granting tne cereiiote 6 not 
eoavemence & because the members of HasHaM IsMay VALAD Has KRISHNA & Co A(1824), n L. R. 48 Mad 

the Privy Counoill are conveniently in, ERAMIa4 (1924), I. bn R. 49 Bom. 149. 559.—IND. , . 
London that the Jndicial ae — IND. 


J.8. 481 ; 31 


+ ~————- Immaterial doocuments—Inctusion. dis- 


approved.|—Documents not material to an 
appeal should not be included in thé record. 
If one party wishes a document to be inelnded, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It does not follow that 
because unnecessary documents’ have been 
prntes in India they should be included in 
he books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 
—SONATON Pan v. GALSTAUN (1927), 54 
L. R. Ind. App. 118; 43 T. L. R. 224, P. C. 


488a. Form of case—Necessity for signature of 
one of counsel appearing at hearing. |—Mon- 
TREAL LIGHT, HEaT PowER . wv 
Nace (Cirry) (1924), 68 Sol. Jo. 419, 


486. Add. Annotations :—Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. Mentd. Pick- 
ford v. Quirke, Pickford v. I. R. Comrs. (1927), 
44T.L. R. 15. 

526. Add. Annotation :—Mentd. Reckitt v. Bar- 
nett, Pembroke & Slater, [1928] 2 K. B. 244. 

535a. -+—It is no part of the functions of 
the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ot. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs.— HURNANDRAI FULCHAND v. PRAGDAS 
BUDHSEN, Ea p. PRaAGDAS BUDHSEN (1924), 
L. R. 52 Ind. App. 118. 

$54. Add. Annotation :—Mentd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

578a. -|~— Applt. obtained leave to 
appeal conditionally upon entcring into a 











DIGEST 


, & the native agent of applt., who had 
Sd the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon & preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con: 
sidered necessary for doing justice :—Held: 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances.— 
Koso Pon v. ATTA Fua, [1927] A. C. 698; 96 
L. J.P. 0.121; 187 L. T. 706, P. C. ; 


585a. -}-—A Chinese resident in ~ Penang 
executed a deed settling a fund upon his 
‘sons & grandsons ’”’ equally. Applt. having 
claimed that his father, T., was a ‘‘ son”’ of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “t’sip,” or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a “t’sip’’ required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further cunsideration 
was also needed of the possible jural con- 
ceptions: (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union.— 
KyHoo Hoor Leone v. KHoo HEAN KWEE, 
[1926] A. C. 529; 95 L. J. P. C. 94; 185 
L. T. 170, P. C. 


609. Add. Citation :—-128 L. T. 10. 


611a. Matter of terms.]—In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
roper in a particular case, that ct. bein 
het r informed on the subject than the Boar 
can be.—SUNDER MULL v. SaTyA KINDER 
SAHANA (1927), 55 L. R. Ind. App. 85. 





PART X. SECT. 8, SUB-SECT. 5. 


447i. Wien allowed——Suits involving 
same question.}—Actions brought by 
pitf. against three cos. were based on 
separate contracts, ear ata f similar 
in form. On an appeal to th 
Council, application was made to the 
Ct. of Appeal (B.0.) to consolidate the 
appeals. Application refused.—VAN 

EMELRYCK v. NEW WESTMINSTER 
CONSTRUCTION & ENGINEERING Co. 
(No. 2) (1920), 29 B. C. R. 60.—CAN. 


PART X. SECT. 8, SUB-SECT. 9.—A. 
487 iv. oe operation of a 


judgment efta. from 
certain dist aggre, oertain ons 
names is not stayed pend an 


appeal 
of defte., to the Privy Coun waltho h 
tander Privy Council Appeals Act, 1914, 
se. 3, 4, upon the Dertecting of 
seourity by detts., execution s be 
stayed in the o cause.— BATTLE 
CREEK TOASTED CORN FLAKE Co. v. 
KRBLLOGG Gogetap OoRN FLAKE Oo, 
(1924), 55 O. L. KR. 127.—CAN. 


PART X. SECT. 3, SUB-SECT. 10.—B. 


sf. Documents not produced at 
irial.J—The Judicial Committes bas 





unrestricted power to admit documents 
where sufficient ground ia shown for 
their not hav n produced at the 

stage of the litigation.-INDRa- 
JIT TAP SAHT v. AMAR SINGH (1923) 
L. R. 50 Ind. App. 183.7-IND. 


PART X. seek 8, SUB-SECT. 10.— 


6886 V. ——-,]—The 7 Privy Co 
will only deal with the. origina] issues 
raised at the triai, & cannot consider 
new pleadings the issues raised 
therein.—BRowN v. oases (eae e 2 
D. L. R. 645; affy. 68 D. - R14; 
55 N18. R. 460.-OAN, 


636 vi. -}-A new contention, 
which involves an amendment of t. 
pemits cannot be entertain 

AJADHAK MAHTON v. AMBIKA PRASAD 
nna (1925), I. L. R. 47 All. 459.—~ 


538 vil. apps et Privy Council 
to entertain an oUt 

which bad not been prveen to, or 
aifted by, the ota. in . especially 
as the aubject to be decided concerned 
the diversified & complicated law of 
India ae to tenure of land.—SHORETARY 
or STaTe FOR INDIA IN COUNCIL »®. 
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ean 


Rasa JYOT!I PRASHAD SINGH (1926), 53 
L. R. Ind. App. 100.—IND. 


§86 viii. ——-.j—Where a question 
whether minor mombers of a family 
were bound by a decree in a former suit 
brought by the m member, has 
been abandoned in the High Ct., it 
cannot he raised before the Judicial 
Committee, as the question is one of 
mixed law & fact.—LiNGANGOWDA v. 
BaSancowpa (1927), 54 Il. R. Ind. 
App. 122.— IND. 


e (6). 


em. Hffect of order—Case remitted " to 
the jury’ for assesement of da 
Not order for asscasment by nal 
jury.}-—Lew v. Wina Ler, [1926] 1 
. R. 678: 37 B.C. BR. 81.—CAN, 


PART X. SECT. 8, SUB-SECT, 10.— 
D. (b) if. 


€50 — 
below have concurred in the 


of the Judicial Committee = i 
or acoept them & not review 
em,— %. Toronrd GENEBAL 
R. 1138. 


@ 
TR Co a9 92 . , 
Tuvsrs Conen (1924) 4D. L 


651.. Add. Annotation :——Mentd. Gabriel v. Elia- 
tamby, [1926] A. C. 1838. 

658. Add. Annotation :-—Refd. Robins v. Nationa] 
Trust Co., [1927] A. C. 515. 


658a,. —-—- Applicable to appeals from every court 
in Empire.]|—Rosins v. NATIONAL TRUST Oo., 
[1027] A. C. 515; 968 L. J. P.O. 84; 137 
ei 1; 48 T. L. R. 243; 71 Sol. Jo. 158, 
‘ v 


676. Add. Annotation :-——Refd. Robins v. National 
Trust Co., [1927] A; O, 615. 

685. Add. Annotation :—As to (1) Consd. Re 
Article X of Articles of age an for Treaty 
between Great Britain Ireland (1928), 
45 T. L. R. 57. 

690. Add. Annotation :—Consd. Re Article X of 
Articles of Agreement for Treaty between 
ao Britain & Ireland (1928), 45 T. L. R. 


690a. Add. Annotations :—Consd. Re Article X of 


Vol. XVI.-—Courts: Cases 651—8408: 


Articles of Agreement. for Treaty between 
Great Britain & Ireland (1028), 45 T. L. R. 
57. Mentd. Rhondda’s Petition (1922), “ 
L. J. P. O. 813; Ca % St. Mary, Suffolk v 
Packard, [1927] P. 289. 
690b. ———.|—-There is no inherent incompetency 
in the Judicial Committee of the Pri 
Council to order the rehearing of a case whic 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very 
exceptional circumstances.—Re ARTICLE X 
OF ARTICLES OF AGREEMENT FOR TREATY 
BETWEEN GREAT BRITAIN & IRELAND (1928), 
45 T. L. R. 57. 
Add. Annotation :—Mentd. F Letters Patent 
ale 189,207, Re Carbogjt Akt., [1924] 2 Oh. 


768. 


771. Add. Annotation :—Refd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 189 L. T. 416. 


Part Xl—The Supreme Court of Judicature. 


775. In the cross-reference before this case for 
‘* Judicature Acts, 1878 (c. 66) to 1902 
(c. 81) ” read ‘‘ Judicature (Consolidation) 
Act, 1925 (c. 49).” 

Add, Annotation :—Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 616. 

Add. Annotation :—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 


782. Add. Annotation :~--Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


Add. Annotation :—As By a) Refd. Campbell 
v. Pollak, [1927] A. C. 7 

Add. Annotation eats “Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

Add. Annotalion :-—Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 

Add. Annotation :—Refd. Earle v. Hemsworth 
R. D. C. (1928), 44 T. L. R. 758. 
Add. Annotation :—Refd. The 
[1926] P. 185. 


Add. Annotations :—Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76; Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. . 


Add. eee Ge :—Mentd. Clarkson v. 
eee [1923] A. C. 100; Duffner v. Bowyer 
(1924), 40 T. L. R. 700 ; "The Koursk, eee 
P. 140; Re Pe n & Owen, [1026] Ch 

825; Bennett v. Whitehead, [1926] 2 K. B. 
$80; Firm ef Pa ae . v, Firm of 
M. R. M. V , [1926] A . O. 761; Pirie, v. 
peehardeon lodeh 70 Sol. Jo. 1028; Hardie 


779. 
781. 


784. 
786. 
788. 
789. 
790. Fagernes, 


792. 


798. 


797. Add. Annotation :—Mentd. Re Bueb, [1927] 
W.N. 299. 


809. Add. Annotation: —Refd. Rackham  v. 
Tabrum (1923), 129 L. T. 24. 

827. oat oa :—Refd. Capron v. Capron, 
[ 





831a. -——.]—When a judge adjourns a 
chambers summons into ae under R. 8S. O., 
Ord. 54, r. 22, & does not direct that it is to 
be heard i in ct. as chambers, the matter is in 
ct. for all purposes & is open to the press.— 
TARDIE & LANE v. CHILTERN (1927), 96 
L. J. K.B. 773; 43 T. L. R. 4773 on appeal, 
[1928] 1K. B. 663 ; 96 L. J. K. B. 1040; 138 
L. T. 14, C. A. 


-|—HARDIE & LANE v. CHILTERN, 
No. 83la, ante. 

840a. TO order amendments—Judge trying causes 
in short cause list.]—Although it may be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
leave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full pores, of amendment that 
are given to him by the rules of ct. as though 
he were hearing ‘he cause in the ordinary list. 








834a. 


650 vii, ———.}——MOoNnTR 
eat iy ot LTD. wv. ee iipae, " 
L. R. 862.—OAN, 


D. (6). 


re 


a 680 i hie a osenution-—Juris- 
CLEAVE wv. MCDONALD, [1927] N. Z. 


L. R. 483.—N.%, 


-PART X. SECT. 3, SUB-SEOT. 11. 
Oy i,i—— Acne ales b tives 


& th ihe appeal before the the Privy “Couat 


their legal representa 


tative had not been brought on the 
judgment d ieee oe ther rics 
u ve 

—Held: the decree 


against 
ene was not & n nullity ander Judicial 
Committee Act, seen, a. 8. re .--KALYANI 
PILLAI v. THIRUVE WAMI AY- 
renase (1984), I. L. = 47 Mad. 618. 


PART X. aaa 3, SUB-SECT. 13.— 


« (8 


749 il —- Nokappearing but lodging 
dad not appear, 
ner s., who — pe oe 


lo 
up to the date of doing 80 eG AJADHAR 


483 


IKA Prasad Trwanr 
(tgab) i L. Re 47 All, 459.—IND. 


PART XI. SECT. ee eee 1. 
a 


. To hear el A. judge of the 

His is Ct. may direct the whole of a case 
shea comes before him for hearing to 
med before ot mu) Ae ——- STATE 

SOUTH COoMMON- 

WEALTH F (1926), § 88 %b at = 74.—AUS, 


PART XI. SECT. 2, SUB-SECT. 3. 


8 oe rescind patent-— Although 
voidable void at law.}—MARTIN v. 
KENNEDY (1850), ry Gr. 80.—CAN. 


‘Cases 840a——974a. 


—THOMAS v. ALDERTON, LTD., [1928] 1K. B. 
' 688; 97L. J. K. B. 259; 138 L. T. 316, C. A. 


865. Add. Annotation :-—Refd. Capron v. Capron, 
{1927] P. 243 , 

918. Add. Annotation :-—-Mentd. Performing Right 
ae v. London Theatre of Varieties, [1924] 
A. e 1. 

919, Add. Citation :—aub nom. R. v. ILLINGWORTH, 
82 W. R. 451. 
After this case add ‘‘ See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 

944. Add. Annotations :—Refd. Davey v. Robinson, 
[1923] 1 K. B. 563; Shrager vo. Dighton, 
[1924] 1K. B. 274. Mentd. Hunter v. Stad- 


ENGLISH AND [IimperrE Diarest SUPPLEMENT. 


tische Hochseefischerei Gesellschaft, [1925] 
ene B. 498; Pringle v. Hales, [1925] 1 K. B. 


Sect. 5.—OFFICERS AND CENTRAL OFFICE 
(Vol. XVI., p. 189). 


Add the following case :— 


949a. Officer—Right to institute sult—Personal 
interest.|—It is against public policy to 
allow an officer of the ct. to institute suits, in 

the conduct of which he may have a direct 
ac eas interest.—HOSANNA ARATHOON 
RAKOOSE v. SERLE (1844), 3 Moo. Ind. 

App. 829; 4 Moo. P. 0. C. 459; 18 EB. R. 528. 


Part XVI.—Consular Courts. 


951. Add. Annotation :—Mentd. Nadan v. R., 
[1926] A. C. 482. 

954. Add. Annotations :—Refd. Rudd wv. Rudd, 
[1924] P. 72; Bartlett v. Bartlett, [1925] 
A. C. 877. Mentd. He Annesley, Davidson v. 
Annesley, [1926] Ch. 692. 

To make declaration as to validity 
of divorce—Granted Te Saree ea agaiedertiy 
by English law. esp. i ife, applt., 
ti were Bath subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Egypt for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that “‘ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred “ all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 
High Ct. in England’ :—Held: applt. was 
entitled to the declaratory decree which she 
sought.—SASSON v. SASSON, [1924] A.C. 1007; 
94L.J.P.C.13; 132 L. T. 163, P. C 

Annotation :-—Reld. Bartlett v. Bartlett, [1925] A. C. 377. 


956a. 














956b. To try action for damages for 
breach pf contract—Breach in England.}— 
By the Ottoman Order, 1910, the jurisdiction 


of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material: ‘ (i) British subjects, as herein 
defined, within the limits of this Order. 


(ii) The property & all personal & proprieary 
rights & liabilities within the said limits o 
British subjects, whether the said subjects 
are within the said limits or not.’’ Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt. in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt :—Held: the cable 

_ repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case.—MARTIN v. Stout, [1925] A. C. 
350; 94L. J.P. C. 71; 182 L. T. 673; 41 
T. L. R. 176, P.O. 


969a. ——— Transfer of jurisdiction—Effect of 
Treaty of Peace (Turkey) Act, 1924 (c. 7).|}— 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute :—Held: by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
——-SEAGER v. SEAGER, [1925] P. 105; 94. J.P. 
66; 183 L. T. 319; 69 Sol. Jo. 724. 


Part XVII.—Forest Courts. 


9742, Court books—Duty of clerk to produce for inspection.]—A.-G. v. BRown (1844), 2 L. T. O. S. 
424; 8J.P. 711. . 
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Vol. XVI.—Courts. Cases 1014a—1126. 


Part XX1.——Palatine Courts. 


10142. .|—DYKE v. STEPHENS (1885), 29 Sol. Jo. 682. 


Part XXIIl—Borough and Local Courts of Record. 


1019. Add. Annotation :—Mentd. Debenhams v. 


Perkins (1925), 133 L. T. 252. 1053. To the reference before this case add 
1024a. S. P. PENDRED v. CHAMBERS (1591), Cro. . eal sha Corporation Act, 1921 (c.}xxiv), 
Eliz. 256; 78 E. R. 512. ss. 224-263. 


Annotation :-—Refd. Goodson v. Duffield (1612), Cro. Jac. 313. 


Part XXV.——dudicial Commissioners. 


1126. Add. Annotation :—Refd. Salisbury & Fordingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 


485 


Enauise aND Emeree Dicust SUPPLEMENT. 


CROWN PRACTICE. 


Part |. 


Proceedings on the Revenue Side of the King’s 


Bench Division. 


46a. Bail to answer & pay penalties—Liability of 
sureties. }—Where Fig n is proceeded 
against in the High by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 
Hai ——He ATTFIELD (1924), 93 L. J. K. B. 


166. Add. Annotation :—Refd. Food Controller v. 
Cork (1923), 1380 L. T. 1. 


Bilis of exchange—Transmitted from 
abroad by foreign agents.|——R. v. HUNTER 
(1817), 4 Price, 258; 146 HE. R. 457. 

246a. Rights of landlord-—Not entitled to payment 
from sheriff of rent due before writ.|—R. v. 
Dp Oaux (1815), 2 Price, 17; 146 EH. R. 7. 

246b. ——— Subsequent arrears of rent—Goods kept 
locked up by sheriff for long time.]—The c 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce. —R,. v. Hrxiz (1818), 
G Price, 19; 146 E. R. 729. 

313. Add. Annotation :—Refd. Re Kent Coal Con- 
cessions, Burn v. The Co., [1923] W. N. 828. 


240a. 


Part I1.—Petition of Right. 


319. Add. Annotation :—Refd. Constantinesco v. R. 

(1927), 11 Tax Cas. 730. 

820. Add. Annotation :—Refd. Badman v. R., 

{1924] 1 K. B. 64. : 

322. Add. Annotation :—Refd. Rowland v. Air 
Council (1923), 89 T. L. R. 228. 


323. Add. Annotation :—Reid. Re Mason, [1928] 
Ch. 385 


323a. Claim against Dominion.}|—A petition of 
right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion.—A.-G. v. GREAT SOUTHERN & 
WESTERN Ry. Co. OF IRELAND, [1925] A. C. 
164; 94L. J. K. B. 772; 183 L. T. 668; 41 
dA i R. 576; 69 Sol. Jo. 744, H. L.; revsq. 
8. CO. sub nom. een Southern & oe 
dp Co. of Ireland v. R., [1924] 2 K. B. 450, 
333. Add. Annotation :—Refd. A.-G. for Ontario v. 
ao Gold Mines Co. (1926), 95 L. J. P. C. 


347. Add. Citation :—15 Asp. M. L. ©. 574. 


Add. Annotation :—Refd. Brocklebank. v. R., 
[1925] 1K. B. 52. 


PART I. SEOT. a SUB-SECT. 4.— 


sa. Power of court to give relief to 


52 6.1 “R. 95; FC. B. 


351. Add. Annotation :—Distd. A.-G. for Straits 
pe v. Pang Ah Yew, [1925] A. C 


e 


352. Add. Annotations :—As to (1) Distd. A.-G. 
for eas Settlements v. Pang Ah Yew, 
[1925] A. C. 555. Refd. penne v. Powe 

[1923] iy ©. 691; Badman v. R., [1924] 1 





353a. Compensation for injury to property in 
Ireland.|—No claim for compensation for 
injuries done to property in [Ireland is 
maintainable be the Crown in an English 


ct.—PRIicE v. R. (1925), 42 T. L. R. 179. 
After this case add Effect of In- 
demnity Act, 1920 (c. 48).]—See OonsTITu- 
TIONAL Law, pp. 280, 281, Nos. 526a-—526¢, 
534a, ante.”’ 

Add. Annotation :—Folld. A.-G. for Straits 
oe v. Pang Ah Yew, [1925] A. C 


855. 


356. 








356a. .}—Under Crown Suits Ordinance 
No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 


arrears of revenue without first serving a 


en ane fae pee i SECT. 2, SUB-SECT. 3.—-A. 
ha BELL v. R., 


debtor. ar v. BONTER (1843), 6 O. 8S. 


es SECT. 1, SUB-SECT. 4.—C. (d). 


—.J—R.¢r. WATRON 
asses N.B B. Dik. “ANT ~~ CAN, 


et ie pop 2, SUB-SECT., 1. 

ad. £ writ— On accrual of 
preven ite» ec ts.}~Prerogative rights 

t acorue to the wn by 

Lafirsin ofa pee of extent are dependent 
upon * the issue of the writ itself. As 
it too late t6 issue the writ :— 
Held: there was no direct liability to 


the Crown by the insolvent co.—He 
EXortrsion ELECTRIC Darky Macuin- 


PART II. SECT. 1 
817 i. Purposes.}—Upon petition of 
right there ies no power in the to 
compel the Crown to make a ant of 
land. WATIN POWER Co., LID. 
v. KEEWATIN Frour MILis ae LT?n., 
REEWATIN Power Co., Lrp. v. LAKE 
Woovs MILLING Go., 
tre26) y D.L. R. 631; 59 O.L. R: 
406 AN 


(a Ed 


PART II, SECT. 2, SUB-SECT. 1. 





re a ae re operty Bale sicoaapgoctl of 
MoLEAN OLD ee iD. tae i C. 
185 5 95 L. J . P.C. 217; 136 L. T. 194, 
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——~ ——.}—Muaun 
e207 ihxoh. O. R. 133.+-CAN. 


iii, ——..]-— saa . CANADA STEAM: 
BHIP Lines, LUTp. ll cn 1d R 
ae ee C, iz, 


KEN v. R. 
(1882), i “jexch. h. OR. 88 6. CAN. 


f. Refund rr) e of 
righis t sane ey of TOHEN 
pee G.), {19277 3 W. W. R. 162. 


gee ae SECT. 2, pedo 8.—C, 


ev v, 


860 


361. 


368. 


369. 


370. 


371. 


441, 


374a i. - 
court—When allowed.}—Where a sup 
pliant seeks to substitute or add a 
substantially new cause of action, the 
amendment should not be allowed in 


he 


Governor's flat or the consent of the 


case is not changed, the ct. can help 
ee suppllant 


ORTHERN CONSTRUCTION 
{19231 8 D. L. RB. 1069; 2 
759.——CAN. 


the ot. has power in some cases to .. 
amend a petition without the consent ordered. 
of the wn, that power must be [1925] Exch. 


teed h of allowl: liant 

© le wing & su 
change my ar of Wi claim 
against the Crown, either by adding 


authority, & the fact that he haa carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable.— 
A.»G. FOR Srrarrs SETTLEMENTS v. PANG 
AH YEW, [1925] A.C. 555; 904L.J.P.0.150; 
188 L. T. 106, P. CO. 


Add. Annotations :—Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. WRefd. Re 
Article X of Articles of Agreement for Treaty 
peiweey ores Britain & Ireland (1928), 45 


Add. Annotations :—Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. Refd. Re 
Article X of Articles of Agreement for Treaty 
between Great Britain 

T. L. R. 57. 


Add. Annotations :—Consd. Oommercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. Refd. Netherlands- 
American Steam Navigation Co. v. Pro- 


curator-General (1925), 42 T. L. R. 81. 


Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 980. 


Add. Annotations :—Consd. Re Mason (1928), 
97 L. J..Ch. 321. Mentd. Cayzer, Irvine v. 
Board of Trade (1925), 95 L. J. K. B. 184; 
Wige v. A.-G. of Irish Free State (1927), 96 
L. J. P. C. 88. 


After this case add ‘‘Compensation for use 
of invention by Crown.] — See Patenrs, 
No. 1673a, post.”’ 


Vol. XVI.—Crown Péactice,. Cases $86a 


“written notice of demand as required by a. 4. 874, Add. Annotation :—Apld. Badman »v. R., 
The collector in selling is an agent of the 
' Orown although he acts under. statutory 


375. 


381. 


388. 


-134. Re Mason (1928), 97 


[1924] 1 K. B. 64. | 

When allowed.}— Under Petitions 
of Right Act, 1860 (c. 34), s. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, eo that the allowance of it without 
a fresh flat would operate in derogation of the | 
prerogative of the Crown. The test whether 
@ particular amendment ought to be allowed. 
is this: if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the flat would not have been refused P— 
BADMAN BROTHERS v. R., [1924] 1 K. B. 64; 
93 L. J. K. B. 182; 1380 L. “. 264; 68 Sol. 
Jo. 166, C. A. ° 


& Ireland (1928),45 9374p. —— Service of copy o# person in possession 


of property claimed—Petitions of Right Act, 
1860 (c. 34), s. 5.]|—Circumstances ieee 
DESCENT, No. 8336a, post) in which :—Held: 
the above sect. did not eae: MASON, 
[1928] 1 Ch. 885; 907 L. J. Ch. 321; 189 
L. T. 477; 44 T. L. R. 2253; on appeal, 
[1929] 1 Ch. 1, C. A. 
Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


Add. Annotations :—As to (1) Refd. Jamieson 
v. Downie, [1923] A.C. 691. As to (8) Apprvd. 
adman v. R., [1924] 1 K. B. 64. ; 
Add. Annotations :—As to (1) Refd. Cayzer, 
Irvine v. Board of Trade (1925), 95 L. J. K. B. 
L. J. Ch. 321; 
Generally, Mentd. Wigg v. A.-G. of Irish Free 
State (1927), 96 L. J. P. C. 88. . 


Part Ill.—Scire Facias. 


Add. Annotations :—Mentd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 83; Parker 


401; Howson v. Buxton (1928), 97.L. J. K. B. 
749. 


& Cooper v. Reading, [1926] Ch.975; Thomas 449. Add. Annotation :—Consd. Re Letters Patent 


». Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1926), 42 T. L. R. 


PART II. SECT. 8. 
~—— May be amended 


absence of the Lieutenant- 


but if the substance of the 
by amendment. — 


Co. v. R., 
Ww. WwW. R. 


to minor matters, & cannot 


characte 
of 


to it or withdrawing part of it or by 
adding parties as oo-defts. with the 
Qrown.—FLEXLUME -v. Or 
Sian Co., (1923) 1 D. L. R. 1185; 51 
0. L. R. 596. 


874a iti. —— —— ——.]}-—A peti- 
tion cannot be amended, unless one 
mounth’s notice of the substance of the 
etition is given to a law officer. 
FFICIAL ASSIGNEE v. 
N. Z. L. R. 265.—N.Z. 


Si4a ive ——— J FIT - 
PATRICK . R. (1925), $7 0. L. R. 178.— 
CAN. 

When particulars 


——~ Defence— 
O’BRIEN & DORENY ¢. R., 
C. R. 1.—OAN. 


‘or 
ton against indiridual— Action 
right tried together.}— 
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SIGN 


ae 139,207, Re Carbonit Akt., [1924] 2 Ch. 


NORTHERN CONSTRUCTION Co. wv. R., 
{1923) 3 D. L. R. 1069; 2 W. W. R. 
Ma Y 75 cc. e 
; 893 i. Disco — Suppliant’s right 
as aguinst Crown.)|-——-In proceedings by 
petition of right against. theo Crown, an 
order will not be made for thee ae 
tion by petitioner of an officer of the 
Crown for discovery before trial.— 
CROMBIE bv. H., {1923} 2 D. L. R. 542; 
62 QO. L. R. 72.—CAN. 
$94 i. Hvidence—Burden of f-— 
Negligence charged against o a& 
servants of Crown.}--The burden of 
roof is upon the suppliant, who must 


show that there was peglizence, & the 
maxim res pew loquabur cannot be 
invoked to relieve of the onus in 


such actions under Exch.-Ct. Act, 
1906, 8. 20.—MONTREAL TRANSPOR- 
TATION Oo. v. R., [19234] 4 D. L. R. 
808.—OAN, 


R., [1922] 


Cases 464—6138a. 


AND Emprre Dicest SUPPLEMENT. 


Part V.—Habeas Corpus. 


464. Add. Annotation :-—Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 608. 


469, Add. Annotations :—As to (1) Distd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. ©. 603. As to (4) Refd. R. v. Maidstone 
Prison, Hx p. Maguire, [1925 1 2K. B. 265. 


470. Add. Citations :—{1923] 2 K 


L. J. K. B. 797; 


603, H. L. 


Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A.C 732. 
491. 


2 K. B. 361. 
492. 


493. 
498. 
v. Pollak, [1927] A.-C. 732. 


Eshugbayi Eleko v. 
[1928] A. C. 459. 


553. Add. Annotation :—Refd. R. v. 
Prison, Ha p. Shure, [1926] 1 K. B. 127. 

Add. Annotations : —Consd. iv io Brixton 
Prison, Ex p. Shure, [1926] 1 
Refd. R. v. Brixton Prison, Ez p. Perry, 


554. 


(1924] 1K. B. 455. 
570. 
(1926), 185 L. T. 302. 
585a. 





PART V. SECT. 1, SUB-SECT. 3,—-A. 


601 iv. --—---—.}+—Reip v. DRAKE 
(1867), 4 P. R. 141.—CAN. 
PART V. SECT. 1, SUB-SECT. 3.— 
B. (b). 


623 i. Where warrant prima facie 
valid.J—R. v. WONG YUEN (1925), 44 
Can. Crim. Cas. 338.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.—C. 
557 i. Acting without juris- 
diction—Magistrate.}—Ex p. MOHAMEY 
far (N. ) (1919), 32 Can. ‘Crim. Cas. 
oO. sad “4 ic. L. R. 101 ” read ‘4 
Nv. A R. 
lige) 3 W. W. R. 923 TEN. 
sl. Where proceedings so irregulur as 
to preclude fair trial.}—Accused dis- 
charged upon a writ of habeas corpus.— 
R. v. red (1924), 43 Can. Crim. 
Cas. 340.—-CAN 
sm. Not decisions of court of record-— 
pony court judge’s criminal court.}-— 
reg pea chek aes} D. on fe jigs : 
577.—CAN oer 


PART V. SECT. ae gaia 3.— 


sp. Person oie British India. }— 
a High Ct. can issue a writ of habeas 
8 for the production of a person 

ide British India, provided he is 

in the custody, or under the contrgl, of 





v. MooRE, 


129 L. T. 
166; 21 L. G. R. 419; 27 Cox, O. ©. 433 ; 
sub nom. O'BRIEN v. SECRETARY OF STATE 
FOR Homp AFrarrs, 67 Sol. Jo. 553; on 
appeal, sub nom. SECRETARY OF STATE FOR 
Homer AFFAIRS v. O'BRIEN, [19238] A. C. 


Add. Annotation :—Mentd. R. v. Secretary of 
State for Home Affairs, Lx p. O’ Brien, [1923] 


Add. Annotation :—Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 608. 
Add. Annotation :— As to (1) Consd. Sobhuza 
II. v. Miller, [1926] A. C. 518. 

Add. Annotation :—Refd. R. v. Home Secre- 
tary, Ha p. Bressler (1924), 1381 L. T. 386. 


508. Add. Annotations :-—As to (1) Apld. Campbell 


Nigeria Government, 


Add. Annotation :—Mentd. Everett v. Ryder 


Form of summons.]—A 
taken out during the long vacation with a 


B. 361; 92 
410; 87 J. P. 


361 ; 


601. 
C. A. 


611. 


Generally, Refd. 


Brixton 


K. B. 127. 


view to obtaining a writ of habeas corpus to 
bring the body of appct. before the High Ct. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
—R. v. BRIXTON PRISON (GOVERNOR), Ea p. 
SHURE, [1926] 1 K. B. 127; 
1384 L. T. 317; 
[1926] B. & 0. R.1, D.C 


Citations :—For 
SECRETARY, Ez 
s sub nom. 
Times, May 15, H. L.,’’ read * sub 20m. R. v. 
SECRETARY OF STATE FoR Home AFFAIRS, 
Ex p. O'BRIEN, [1923] 2 K. B. 361, C. A.3 
sub nom. SECRETARY OF STATE FOR HOME 
AFFAIRS v. O’BRIEN, [1923] A. C. 603, H. L.”’ 
Add. Annotation :—Refd. Campbell v. Pollak; 
[1927] A. C. 782, 


ae Annotations :-—Consd. Eshugbayi Eleko 

Nigeria Government, [1928] A. C. 459. 
Refd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. C. 603. 


613a. May be made to successive judges. |—Hach 
judge of the High Ct. established 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus, in 
term time or in vacation, & is bound 
& determine the application on its merits, 
notwithstanding that some other judge bas 
already refused a similar application ; & this 
principle applies in the case of the judges 


95 L. J. K. 
28 Cox, Cc. C, 126 ; 


“sub nom. R. v. HOME 
. O'BRIEN, 39 T. L. R. 487, 
OME SECRETARY v. O’BRIEN, 


y Jud. 


o hear 


of the Supreme Ct. of Nigeria.—-EsSHUGBAYI 


summons 
632 ; 


&® person within its jurisdiction.— 
MAHOMEDALLI ALLABUX v. ISMAILJI 
ABDULALI & SARDAR SYEDNA TANER 
a plea MULLAJI SAHEB (1926), 
I. L. R. 50 Bom. 616.—IND. 


PART V. SECT. 1, SUB-SECT. 4.-— 
A. (b). 


st. Zo court in another prorince— 
Conviction under Opium Narcotic 
Drug Act, ha ot without good 
TEASON on.j—R. JUNGO LEE (No. 2), 
{1927] 1 W. Ww. R. 578; 47 Can. Crim. 
Cas. 255; 38 B.C. R. 313.—CAN, 


PART V. ‘SECT, 1, SUB-SECT. Ao 
595 v, 





-J—An application for 
habeas co must be supported by 
an affidavit of eon or an affidavit 
eee Nee neg te fiidavit cannot me 


v. MURRELL, ian op ook 
D. L. R. 647; 40 Can. Crim. : 
are 
2. ]— v. LEE (B. C.), 
atttt 3 Ww. W. Ri 264. —CAN. 
599 fi a. ——.}—-R. v. 








MURRELL, No. 595 v., ante.—CAN, 

599 fib. 8. P. R. o. BANNITI, p76) 
1D. L. R. 424; 45 Can. Crim. Cas 
75: 681. L. R. 165.—CAN 


PART V. SECT. 1, SUB-SECT. 4,— 
A. (d). 


611 vi. ——— 
a writ of habeas corpus is ae a 
to go from judd to 
Supreme Ct. in his ques 
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.J—An ap pact. for 
lard 


“ot tC clae — 


ELEKO v. NIGERIA GOVERNMENT (ADMINIS- 
TERING OFFICER), 
edb. Cu BTS 
72 Sok Jo. 452, P. C. 


[1928] A. C. 459; 97 
139 L. T. 527; 44 T. L. BR. 


ke Loo LEN (No. 2), [1924] 1D. L. &. 
910; ~ R. 735; 41 Can. Chink 
Cas. ‘388 '33 B. G. BR. 213.—CAN. 


611 vii. --—An appct. for 
a writ of habeas corpus whose discharge 
is refused by one judge, may make 
anothcr application before another 
judge, even of the same ct., on tho 
same or on different grounds, & so on 
from es to Judgo, ete judge being 
uncontrolled by the previous decisions. 
—R. v. GEE Pew o 9. 1), ee ey 8D. 
L. R. 153; 

Crim. Cas. ‘eB: 33D. é 4! eda CAN, 


611 viii. ——.J— When an 
application for a writ of habeas corpus 
has been refused on its merits by a 
judge of the Ct. of K. B. in Manitoba, 
the only ct. of original jurisdiction in 
Manitoba in questions of that kind, the 
application cannot be renewed before 
any other single judge.—R. v. ROMAN - 
CHUE, {1 924) : D. Ju. ° lat 4 “2 
Ww. WwW; R. ps 


35 


611 ix. ——- ne diemirsal 
of a habeas application or 
of a new ep is not a bar to the making 

Pr new application for habeas corpus 

before ane saine judge. —R. v. IAcy, 
[1925] 2 W. W. R. 129; 43 Can. Crim. 
Cans. 363.—OAN. 


PART V. SECT. 1, SUB-SECT. 4.—B. 
sw. Order ae of ais 














cutor & gistrate 
R. o. mre ibaa ow te R 
872; 42 Can. Crim. Cas. 144,—CAN 


Annotations : 


797a. 


PART V. SECT. 1, SUB-SECT. 4.— 
C. (d) 


gi, —-— —- 
the Ct. of Appe 
habeas corpus, 
the right to quash the judge 
granted erroneously.—R,. v. ROMAN- 


726 v. 
titled, on a habeas co 
receive affidavit evidence to show t 
the magistrate had no jurisdiction or 
has exceeded his jurisdiction in con- 
victing appct.—R. v. 
[1924] 2 W. W. R. 250.—-CAN. ac. Discreti 

726 vi. pre area onan appli- LEapigy (N. 8.) ( 
el ree a make abso : AN. 

oO cas corpus, no want or excess 

of jurisdiction appears on the face of PART V. SECT. 1, SUB-SECT. 4.—H. Crown Costs A 


ct.J—R. v 


656a. 5 od RUD EARD's CasE (1670), 2 Vent. 
E. R. 286. “ 


22; 8 


:—Reld. R. v. Wilkes (1763), 2 Wiles. 151; 
Wood’s reg 3 Wils. 172; R. v. Dunn (1840), 12 


Ad. & El. 
660a. ———.]—Assuming that an order transferring 


& convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish & the English prisoms, it is.a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary.—R. v. MAIDSTONE PRISON 
(GOVERNOR), Ez p. Macuire, [1925] 2 K. B. 
265; 94 L. J. K. B. 679; 183 L. T. 710; 
89 J. P. 89; 41 T. L. R. 456, D. C.3 on 
appeal, 95 L. J. K. B. 55, C. A. 


666. Add. Annotation :—As to (3) Consd. Eshug- 


bayi Eleko v. Nigeria Government, [1928] 
A. ©. 459. 


682a. -——-.]— SECRETARY OF STaTE FOR HomE 


AFFairns v. O’BRIEN, No. 801, post. 


750. Add. Annotation :—As to (2) Refd. Secretary 


of State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 


787. Add. Citalion :—17 Jur. 1163. 
792. Add. Annotations :—-As to (1) Consd. Eshug- 


bayi Eleko v. Nigeria Government, [1928] 
A. C. 459. As to (2) Refd. Campbell v. Pollak, 
[1927] A. C. 732. . 


798. Add. Annotations :—Distd. Secretary of State 


for Home Affairs v. O’Brien, [1923] A. C. 603. 
Refd. G. v. G. (1928), 45 T. L. R. 7. 


795. Add. Annotation :—Refd. R. v. Maidstone 


Prison, Hx p. Maguire (1925), 133 L. T. 710. 

Person sentenced to penal servi- 
tude.|—Where, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 








to establish such 


{1924} 3 D. L. R. 229; 2 
R 2 Can 


Vol. XVI.—Crown Practice. Cases 656a—S801. 


criminal. cause or matter.—-R. v. MAIDSTONE 
PRISON (GOVERNOR), Har p. MAGUIRE (1925), 
95L. J. K. B. 55; 183 L. T. 710; 89 J. P. 
age 41 T. L. R. 554; .69 Sol. Jo. 691, 


800. Add. Annotation :—Mentd. R. v. Maidstone 


Prison, Ex p. Maguire, [1925] 2 K. B. 265. 


801. For the existing paragraph in original 


volume substitute as follows :— 


From order declaring prisoner’s right to 


liberty—Order not directing discharge—Order 
of Court of Appeal—No appeal to House of 
Lords.}—No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. wa 
Upon the application 6f a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt. of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 
ower to order a person to be interned in the 
rish Free State; &, owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency :— 
Held: notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal.—SECRETARY OF 
STATE FOR HoME AFFAIRS v. O’Brien, [1923] 
A. C, 603; 92 L. J. K. B. 830; 120 L. T. 
577; 87 J. P. 174; 39 T. L. R. 638; 67 
Sol. Jo. 747; 21 L.G. R. 609 ; 27 Cox, C. C. 
466, H. L.; previous proceedings, sub nom. 
R. v. SECRETARY OF STATE FOR HOME 
artless Ex p. O’Brien, [1923] 2 K. B. 
3 l, e e 


Annotation :-—Consd. Campbell v. Pollak, [1927] A. C. 732. 


the rule nisi, atidavits are admissible British Columbia has Do jurisdiction 
° erie ret wane oc excess of to ar a ape from ae ah ari of 
.+-Where ud f urisdiction, even although they may a judge grant a writ of haveas 
rants pon of directly contradict facts stated in the corpus in aid of criminal matters.— 
© ce of Appeal has documents filed with such return.—Re Rk. : 

8 order if oo (1926) N. ZL. R. 755.— [192533 W. W. R. 257; 44 Can. Crim. 


» McAnvaM, [1925] 4 D. L. R. 33; 


Cas. 155 : 35 B. Cc. hk. 168.—-CAN. 
Grounds fur allowing or 





; i. 
Crim. Cas. PART V. SECT. 1, SUB*SECT. 4.—E. refusing.]—Re Woop (N. S.), [1927] 4 


- R. 351; 4 . ° 
> 34 Man. L. R. 371.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.— bake aur pean 1192 


Cas. 59.—CAN. 





J—The ct. ig en- 





308,—CAN. 


ton 





ute an order fora Cas. 208.— 


ed witb the return to 
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sx. Duty of court—To consider all D. L. 1. 537; 48 Can. Crim. Cas, 146. 
oceedings taken.] —CAN. ' 
41 Can. Crim. 


798 v. -—— ——-.}—-When a judge 
or the full Ct. of K. B. has nted a 


ra. S. P. Fe HILLMAN (N. 8.), [1927] writ of habeas corpus & discharged 
application, to 1 D. L. KR. 725; €6 Can. Crim. Cas. R 


prisoner, there is no ap —-R. v. 
KOMANCHOUK, [1924) 3 D. L. R. 229; 
2W. W.R. 351; 42 Can. Crim. Cas. 


MONTEMURRO, PART V. SECT. 1, SUB-SECT. 4.—G. 231; 34 Man. L. R. 371.—OAN. 
0. court.j—Ir 7p. 
1926), 46 Can. Crim. 


PART V. SECT. 1, SUB-SECT. 4.—I. 


sm. When not given—Application of 
. TEN CHINA: 
CAN. 


EncuisH anp Empren Diagsst SupeLement. 


Part Vi—mMandamus. 


900. Add. Annotations :—-As to (1) Refad. Mersey 
Docks & Harbour Board v. Aire ie [1923] A. C 
845; Tate & Lyle v. L. ay & 
_L. M. & S. Ry. (1926), 43 1. L. R. rt 

912. Add. Annotation :—Refd. A. -G. v. Denby, 
[1925] Ch. 596. 

-.|—Re Hewarp (1845), 2 Dow. & L. 

Bh sub nom. Re HEYwaRD, 14 L. J. Q. B. 


958. Add. Annotation :—Apld. R. v. Harris, [1927] 
2K. B. 587. 


926a. 





1022. Add. ee :—Refd. Clarke v. Epsom 
R. D. OC. (1028), 45 T. L.-R. 106. 


1066. Ada. Citation :—sub nom. R. v. POPLAR 
BorouaH CounciL, Ha p. LONDON CouNnTY 
CouNciIL, R. v. Poptak Borouau Councit, 
Ex »p. METROPOLITAN. ASYLUMS BoarpD, 2 
B. Rh. A. 810. 


Add. Annotations :—Refd. R. v. Leicester 
JJ., He p. Allbrighton, [1927] 1 K. B. 557. 
Mentd. 2. v. Bath Compensation Authority, 
[1925] 1 K. B. 686. 


11380. Add. Annotation: — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 


1141a. Income Tax Act, 1918 (c. 40), s. 125, 
of appeal: —-—AsB a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been increased 
during that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were rapeia gf made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
purposes of collection under r. 7. Notice of 
appeal was given by the owners against the 
additional assessments & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the a ere was postponed pending the 
decision the ct. on es nist, which the 
owners had applied for & obtained, calling 

a (a) the General Comrs. & the Inspector 
.of Taxes to show cause why a writ of pe 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments; & (b) the Inspector of Taxes to show 
cause why writa of certiorari & mandamus | 
should not issue, quashing his refusal to | 


1091. 


php? Mae cor the claim freagiad r. 8, & commanding 
the requisite certificate in 

heme t camer the claim :—Held: dis- 
apr 2 the rules nisi, the General Comrs. 

& the nspector of ‘Taxes had acted within 
cir jurlediction, &, as the statute pre- 
ars procedure for a Regd ‘apenas Saree the 


additional assessments against In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorart & mandamus would 


not lie.—R. v. KINGSLAND PaRisH INSPECTOR 
oF Taxes, Ex p. PEARSON, KINGSLAND 
Estate, R. v. KINGSLAND ParisH INCOME 
Tax pees a INSPECTOR OF TaxEs (1922), 


8 Tax Cas. 8 
Annotation -—Refd. a ae wansea Income Tax Comrs., Ex Dp. 
English Crown Spelier Co., [1925] 2 K. B. 250. 


1150. Add. Annotations :—Refd. Philli 8 Ae Bri- 

tannia Hygienic Laundry Co., [192: 12 K. B. 

832. Mentd. Clarke v. Epsom R. D.C. (1928), 

45 1. L. R. 106. 

Add. Annotation :-—Refd. R. v. Lancashire 

JJ., Ha p. Tyrer, [1925] 1 K. B. 200. 

1156. Add. Annotation :—Generally, Mentd. Huy- 
ton & y Gas Co. v. Liverpool Corpn. 
(1925), 42 T. L. R. 116. 

1181. Add. Annotations :—Mentd. R. v. Labour 
Minister, [1924] 2 K.B. 210; L. & N. B. Ry. 
v. Hasington Union Assmt. Com. & Hasington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255; R. v. Swansea Income Tax 
Comrs., La p. English Crown Spelter Co., 
{[1925] 2 K. B. 250. 

1182. Add. Annotations :—Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works 
(1928), 465 T. L. R. 3. ae Dati v. Chud- 
ley (1922), 92 L. J. K. B. 7 Re Hummel- 
tenberg, Beatty v. onion Spiritualistic 
fceen a eee) A Ch. 237; Jackson v. Voss, 
[1923] 2 K. B. 357; Re Ludlow, Bence- 
Jones v. A.-G. (1923), 93 L. J. Ch. 30; Re 
Shakespeare Memorial Trust, Lytton v. A.-G., 
{1923] 2 Ch. 898; A.-G. v. National Pro- 
vincial Bank, [ 1924] A. C. 262; Brighton 
College v. Marriott No. 1 (1924), ‘69 ie Jo. 
229; Verge v. Somerville, [1924] A. C. 496 ; 
Brighton College v. Marriott, [1926] i K. B. 
812 ; ee on v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121; Re Gray, Todd v. 
Taylor, [1925] on "862 ; R. vw. Income Tax 
Special Comrs., Ex yp. Headmasters’ Con- 
ference, Same v. Same, Ez p. Incorporated 
Assocn. of Preparatory Schools (1925), 41 
T.L. R. 651; I. R. Comrs. v. Falkirk Temper- 
ance Café Trust (1926), 11 Tax Cas. 353; 
»I. BR. Comrs. v Glasgow Musical ‘Festival 
Assocn. (1926), 11 Tax Cas. 154; I. R. Comrs. 
v. Peeblesshire Nursing Assocn. (1926), 1i Tax 
Cas. 335 ; Jackson's Trustwes v. Lord Advocate 
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TOWN 11924) 4 ks i. R. 459; 
0. L. B. §31.-—CAN. 
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Vol. XVI.—Crown Practioe. Cases 1182—1740a. 


(eat), 18 10 Tax.Cas. 460; Martin v. tower 
R. Comrs., {1926] 1K 
550; Scottish Woollen Technical College, 
Galashiels v. 1. R. Comrs. (1926), 11 Tax Oas. 
139; I. BR. erase v. Yorkshire Agricultural 
~ Soc. (1927), 44 T. L. R. 59; Re Williams, 
Public Trustee v. Williams, [1927] 2 Oh. 288 ; 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
ee v. I. R. Comrs. (1928), 97 L. J. K. B. 
1185. Add. Annotation :—As to (2) Refd. St. 
Magnus, etc. Parochial Church ee Ms 
London Diocese Chancellor, [1923] P 
Generally, Refd. R. v. North, Hz p. Ones 
(1926), 43 T. L. R. 60. 


1186. Add. Annotation :—Consd. 
Criminal Court JJ., Ea p. L. 
K. B. 48. 

1218. Add. Annotation :-—Distd. Port of Pondon 
eee v. I. R. Comrs. (1919), 12 Tax Cas. 

1217. Add. Annotations :—Refd. R. v. Roberts, 
Ex p. Scurr, [1924] 2 a B. 695 ; Roberts v. 
Hopwood, [1925] A. C. 578; Short v. Poole 
Corpn. (1925), 42 T. L. “R 107. Mentd. Sadler 
v. Sheffield arta » Dyson v. Sheffield Corpn., 
[1924] 1 Ch. 4 

1219. Add. Annotation :—Refd. 

'  Corpn., [1926] Ch. 66. 

1221. Add. Citations :—3 Nev. & M. K. B. 802; 

3L. J. M. C. 117. 


1225. Add.‘ Cilations :—-3 L. T. O. S. 180; 8 
J. P. 662. 


a ah Central 
C., [1925] 2 


Short v. Poole 


1228. Add. Citation :—sub nom. R. v. LEICESTER, 
DEPUTIES OF I'REEMEN, 15 Q. B. 671; 117 
E. R. 6138. 
Add. Annotations :—-Folld. R. v. Eee 
Corpn., R. v. Bolton Corpn. (1870), L. R. 5 


T.L. BR. ass Mentd, RB. v. Pawlett (1873), 
L. BR. § Q. B. 491. 


1293. Add. Annotation :-—Generally, Mentd. Hes- 
aoa v. Birmingham Corpn. th924] 1 K. B. 
1806. Add. Annotations :—Mentd. R. bour 
r, (1924] 2 K. B. 210; L. & 1 . Ho. Ry. 
v. Hasington Union Assmt. Com. & Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 

K. B. 256. 

1308. Add. Annotation :—Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 
1328. Add. Annotation: — Refd. Everett ». 

Griffiths, [1924] 1 K. B. 941. 
1837. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 
1433a. Reference to statutory her orders & to 
private & local Acts — to supply copies 
for use of court.|—Pracrice Notes, [1926] 
W. N. 308. 


1457. Add. Annotations :—Consd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co., [1928] 1 
K. B. 217. Mentd. Bowker v. Woodroffe, 
Bowker v. Premier’ Drug Co. (1927), 96 
L. J. K. B. 750. 

1466a. Cross-examination of deponent-—-When 
ordered—Only in very special circumstances. | 
—R. v. Kent JJ., Ba p. SmrrH, [1928] W. N. 


Everett v. 





137, D.C. 
1486a. —— ——.]—R. v. HANoocK, ALDERMAN 
oF NorRTH WEST WARD OF BOROUGH OF 


POOLE (1839), 3 J. P. 723. 
1524. Add. Annotation :—Mentd. 
Thorneiy, [1926] A.-C. 10. 


1736. Add. Annotations :—Refd. R. v. Cory, [1927] 
1K.B.810. Mentd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 


1740. Add. Citation :—2 B. RR. A. 639. 


Leconfield v. 
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1922), 38 ‘Can. Crim. Cas. 5 CAN 
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aa Vv. Oe ia RivER 
LUMBER Co. KAMLOOPS SAWMILLS, 
LTD. 1921), Fo a L. R. 863; 30 
B. 0. R. 354.—CAN 
PART VI. SECT. 1, SUB-SEOT. 5,—D. 
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PART VI. SECT. 1, SUB-SECT. 5.— E. 
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Junctions.) — Held : a mandamus should 
be granted.—He RANDWICK MUNICIPAL 
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PART VI. SECT, 2. 


1326 iv. ——— ——.] — CASTLEMAN 
v. JOHNSON, 1921) 3 W. W. R. 830; 
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PART VI. SECT. 3. 


1841 i. When action for mandamus 
pending. }—An interlocutory mandanius 
should not be Eigen unless it can re 
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ms (Sask. » (1926) 1 DvD. L. R. 81; 
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1850 1. Necessary parties— Man- 
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municipal corpn. it is ene better 
prac ae make parties to the 

the members of coun 
officers whose wie d delinquencies 
are involved.—R EAD) v. PEMBINA 
MUNICIPAL Drermor No. 652, ete j 
3 WwW. R. 857; D. L. R. 59.— 
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Cases 1809-2198. EnauisH AND Empire Dicest SUPPLEMENT. 


1809. Add. Annotations :-—Refd. Re Letters Patent 
- No. 189,207, Re Oarbonit Akt., [1924] 2 Ch. 
53; Swift v. Board of Trade, [1926] 2 K. B. 


131. 


Comrs. v. Burrell, {1924} 2 K. B. 62; Herbert 
v. I. R. OComrs., I. BR. 
(1925), 9 Tax Cas. 593; I. R. Comrs. v. Haw- 


Comrs. v. Herbert 


ley, [1928] 1 K. B. 578. 


1810. Add. Annotations :—Generaily, Mentd. I. R. 


Part VIIl.—Quo Warranto. 


1837. aoe Annotations :—Refd. Metcalfe v. Boyce, 
Mentd. Layzell v. 
Thompson (1926), 43 T. L. BR. 58. 


Annotation : —~ Refd. 
Griffiths, [1924] 1 K. B. 941. 


Annotation : — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1952. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


[1927] 1 K. B. 758. 
1846. Add. 


1847. Add. 


Everett v. 


Everett iv. 2046a. 





1954. Add. Annotation: 
Griffiths, [1924] 1 K. B. 941. 


2007. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


2084. Add. Annotation :—Mentd. 
Thornely (1925), 89 J. P. 199. - 
Reference to statutory & other orders 


— Refd. Everett v. 
Everett vv. 


Leconfield v. 


& to private & local Acts—Duty to supply 


Everett iv. 


copies for use of court.}—Pracrice Note, 


[1926] W. N. 308. ; 


Part VIIIl.—Prohibition. 


2110. Add. Annotations :—Refd. St. Magnus, etc. 

Parochial Church Council v. London Diocese 
Hunter v. Stad- 
tische Hochseefischerei Gemeinniitzige Ge- 
sellschaft (1925), 133 L. T. 488; Mansfleld ». 
Robinson, [1928] 2 K. B. 353. 


2112, Add. Annotation :—As to (1) Refd. 


Chancellor, [1923] P. 38; 


PART VII. SECT. 2. 

1840 i. Discretion of court—Couri 
bound to cu all circumstances. }-— 
On application for a quo warranto, the 

consider whether in all’ the 
Siecuaaianiees the public interest calls 
for the exercise of its discretion in 
favour of appct.—R. (BoupRorT) v. 
JOHNSTON, [1923] 2 D. L. R. 278; 56 
N. S. Tt. 214.—CAN. 

1840 ii. —— -J]— Where = an 
application for quo warranto is made to 
the Ct. of K. B., the granting or with- 
holding of leave’ is in the discretion of 
the ct., & the discretion ought to be 
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of ‘the particular circumstances of each 
case.---R. (MATHESON ) vp. Huser, [1924] 
od L. R. 905; 2 W. W. KR. 596.— 





PART VII. aac Qo i 


1871 iii. ~——-.+—An eppleaicy for 
a quo warranto, to test t validity of 
the appointment of an en ren on the 
ground that the appointment was 
illegal because there was already an 
juspector in office, was dismissed: as 
the munieipality nee power to as 
“one or more inspect ors.’ 
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to the Office.—R. (Mackay) v. Goon, 
ieee) 1 Ww. W. R. 712: 66D. lL. R. 
63.—-CAN. 


t i. 
R. se McKENZIE ( (Beh 20. L 
—CAN. 


North, 


Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 


2121. Add. Annotation :—As to (2) Folld. R. v. 
Ex p. Oakey (1926), 


2128. Add. Annotation :—Mentd. R v. Electricity 


43 T. L. R. 60. 


Comrs., Ex p. Yorkshire Electric Power Co. 


St. 


Disqualification of oe 
date.}—Where a person elected to 
municipal office is at the time of his 
election disqualified for election, the 
election can only be attacked by an 
election petition; but where he is 
disqualified from holding municipal 
office his case comes under the catego 
of continuing disqualifications eee 
afford good ground for a proceedin 

quo warranto.—R. (NUTTALL) v. aed 
11923} 2 W. W. BR. 511; 33 Man. L. R. 
184.—CAN, 





SZ. Statutory remedy avail- 
able.}—Tho remedy by quo warranto is 
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declared nea CP or by necessary 
puperelion —R. ARTHUR) v. MAy- 
cock, [1924] 4 we L. R. 1222; 3 
Ww . 540.—CAN. 
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overlook the cqual all guilt of 
others docs not constitute disqualify- 
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HvuBER. [1924] 2 D. L. R. 905; 2 

W W. R. 596.—CAN. 
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KLEecTION, Ex p. Howard (1922), 70 
D. L. R. 889,——CAN 
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PART VII. SECT. 4, SUB-SECT. 4.—A. 


sa. Necessity for -—- That motion 
made at instance of relator.J—On a 
motion for a quo warranto, an affidavit 
stating that the motion is made at 
the instanco of the relator must bo 
filed before the service of the notice 
of motion or petition, & where it has 
not. been so filed the motion will oo 
-—~R. (MACKAY) v. Goon, f° Tt ia 
cae R. 712; 66 D. L. R e 7 


PART VII. SECT. 4, SUB-SECT. 4.—C. 


2017 i. Acceptance of office—Accepl- 
ee or acing in office need not ue 
ated.J—R. v. STEPHENSON (1851), 1 

L. Ch. 270.—CAN. 
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DOUCRT, T, [1924] 3D. Ls R. 812.—CAN 
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2129. Add. Annotations :—Apld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. R. v. North, 
Ee p. Oakey (1926), 43 T. L. R. 60. 


2130. Add. Annotation :—Refd. R. v Electricity 
Comrs., Hz p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 

veg Powell, Ez p. Camden, [1925] 1 K. B. 


2182. Add. Annotations :—Consd. R. v. Swansea 
Income Tax Comrs., Ex English Crown 
Spelter Co., [1925] 2 K. B. 250. Refd. R. v. 
ectricity Comrs., Hz p. London Hlectricity 

coe Committee Co. (1920), [1924] 1 K. B. 


21382a, ——— -———- ——.]—-R. v. KINGSLAND 
PARISH, INSPECTOR OF TAXES, Ex p. PEAR- 
SON, KINGSLAND ESTATE, R. v. KINGSLAND 
PaRisH INcomME Tax Comrs. & INSPECTOR 
oF Taxss, No. 1I41a, ante. 

2138. Add. Annotation :—Mentd. R. v. Labour 
Minister, [1924] 2 K. B. 210. 

2142a. -}—A writ of prohibition will not lie 
to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.— 
R. v. NoRFOLK JJ., Ea p. DAVIDSON (1925), 
69 Sol. Jo. 558, D. C. 


214924. -}+—Appcts. having obtained a rule for 
a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax :—Held: prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction.—R. v. SWANSEA INCOME 
Tax Comrs., Ez p. ENGLISH CROWN SPELTER 
Co., [1925] 2 K. B. 250; 94L. J. K. B. 718; 
133 L. T. 148; 41 T. L. R. 505; 9 Tax Cas. 
437; sub nom. R. v, INCOME TAX GENERAL 
Comrs., Ea p. ENGLISH CROWN SPELTER Co., 
Lrp., 69 Sol. Jo. 606. 


2168. ‘Add. Annotation :—Apprvd. R. v. North, 
Ex p. Oakey, [1927] 1 K. B. 49]. 


2185. Add. Annotation :—Mentd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 138 1 'T. 230. 


2187a, ia Fe the case of the misinterpreta- 
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320 oe 2184 iv. 

215 vii. ———.} -Fee MOOR ROOE: FARMERS’ 
1986) 8 D. LL. . R. 933 44 Can. Crim 
Cas. on eo O.L. R. 6 
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ont) (a8), 46 Can, Crim. Ca - 


2150 ix. ——.}-—-Prohibition should 
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Socwry or ax pening! ». STE. ROSE 


URAL MUN mry (Man.), (1926) 
Del He. 400 (198 $26] 3 W. W. R. 83 
46 Can. Crim. Cas. 305.—OAN. 33 ba 
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[1927] Angus 1s R. 3 348.— 


PART VIII. SECT. 4, SUB-SECT. 4.—A. 
——.}+—Re WILTON 


BURGESS, dale? 4D. L. R. 
4.—CAN 


PART VIII. SECT. 5, SUB-SECT. 1. 


» Before hearing.}—A writ of pro- 
hibition. prohibiting a district ct. judge 
an appeal from a& sum- 
mary conviction, on the 
want of rcs on :~—H 


43 isp Crim. Cas. bon: 15 Sask. 
i -—CAN, 


— A motion for 
commenced before the 
trate has heard the evidtnco in a 
be dismissed 

P appct. as to any motion 
Seep xi. S. P. R. v. Joyon, Ex p. e may ng oP at a later stage.——R. v. 


Casey 2129 —2808. 


tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 
proceeded notwithstanding such allegation.— 
HOME v. CAMDEN (HARL) (1795), 6 Bro. Parl. 


Cas. ace 2 Hy. Bl. 533; 126 EH. R. 687; 
affg. S. C. sub nom. CAMDEN (LORD) v. Home 
(1791), 1 Hy. BI. 476. 


Annotations :—Consd. Gould v. Gap = 1804), _ Hast, 345, 
Distd. Wadsworth v. Spain (851) 17 Q. ; 
R. v. Greenwich County Court Judge (1 Key 60 eg 

fd. Gare v. (ee. 265 7 3 East, 47° Veley v. Burder 

aaa 12 Ad El. 265 pledvre Commutation 

184 8 Q. 139; baa he nded Warehouses Co. 

v. Yeyasu a oun Kaisha, (1922) 1A.0.11t. Mentd. The 
St. Tudno, [1918] P 

2196. Add. pene ‘Menta. Lapish v. Braith- 


waite (1924), 93 L. J. K. B. 11238. 


2200. Add. Anniotations :—Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; ee v. North, #2 p. 
Oakey (1926), 43 T. L. R. 


2220. Add. Annotation :—Refd. es v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2221. Add. Annotation :—-Consd. R. v. Electricity 
Comrs., £xz p. London ree aess Joint Com- 
mittee Co. (1920), [1924] 1 K. B, 171. 


2254. Add. Annotation :—Refd. R. v. Electricity 
Comrs., £2 p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171. 


2287. Add. Annotations :—Consd. R. v. Electricity 
Comrs.,. Hz p. London Electricity Joint Com: 
mittee Co. (1920), [1924] 1 K. B. 171. Mentd, 
R. v. Maidstone Prison, ka p. Maguire (1925), 
133 L. T. 710. 


2290. Add. Annotation :—Consd. R. v. Electricity 
Comrs., Bx p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2303. For the existing paragraph in original 
volume substitute as follows :—~ 


Electricity Commissioners.|—The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 


R. 481; 49 fieary ~~ (1922), 38 Can. Crim. Cas. 


180.—C. 


PART VIII. SECT. 5, SUB-SECT. 3.—A, 


af. Before defence filed or matter 
dealt with.}—Where want of juris- 
aistion docs not appear on the face of 
the proceedings, the eppuralion should 
be made before judgment. The fact 
that a defence has not been filled, or 
that the matter has not been dealt 
with by the inferior ct., is not a ground 
al yk oett fppiving f "tor robibition. 
—ROoOsE aot nee 
[1923] 2 W. W. R. 320.—-GAN ; 


ERATIVE ASSOON. 1. 
435; 55 





rang. PART VIII. SECT. 6. 
v. SHARPE if NGLI8, 2287 i. Not to persons without 
R. 674; -L. R. pone ery wore to act as 


ourt. -— Nera v. AAGUIE ‘& 
Oaauie Be 312 1 R 58.—IR 


ni. S. P.—WaATERAIDE Workrrs’ 
Deve eTOn os AUSTRALIA v. GIL- 

HRIST, & a eEON: LTp. 
(1937), 34.C. L. lt. 482.--AU 

» b. Add “ Aras on. Be reg " grounds, 
16 8. Cc. R. 707 


pros 


without 
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Cases 2308— 521. 


Hikes g effect to an ultra vires scheme.—R, v. 
LEcTRIcIry Comrs., Hx» p. LONDON ELEc- 
TRICITY JOINT CoMMITTEH Co. (1920), Ltd., 
[1924]1 K. B. 171; 93 L. J. K. B. 390; 130 
L. T. 164; 88 J. P. 18; 39 T. L. RB. 715; 
68 Sol. Jo. 188 ; D1 L. G. RB. 719, GC. A, 


A ciaions Arid. R. v. Church Assembly Legislative 
mittee Church Assembly, i Haynes Smith 

(1937) 44 ne L. ht. 68 Ref leotricity Comrs., 
Ex Dp. kshire Electric Power Go. "(1927), 91 J. P.191. 
Monta. Prager v. Blatspiel Stamp & Heacock, [1924] 1 


2809. Add. Annotation :—Refd. R. v. Electricity 
mrs., Ee p. London Hlectricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


23810. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Bz p. London Electricity Joint Com- 
mittee Co. (1920), (1924] 1K. B. 171. 


2312. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Fa p. London eee Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


ENGLISH AND Emvprre Diaust SUPPLEMENT. 


at io Add. Annotation :-—~Mentd. Graham vw. Gra- 
ham, [1923] P. 31. 


2821. Add. Citation :-—[1923] P. $8. 
2826a. Reference to statutory & other aor & to 


private & local Acts—-Duty to supp ay ory 
oF ages court.]—-PRACTICH Noa (1 26] 


2345. Add. Annotation :-—Refd. Engelke ». Mus- 
mann, [1928] A. OC. 483, 

2882. Add. Annotations :—Refd. St. Magnus, etc. 
Parochial Ohurch Council v. London Diocese 
Chancellor, [1928] P. 88. Mentd. R. 
North, Hx p. Oakey (1926), 43°T. L. BR. 60. 


2888. Add. Annotations :—Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs, (1927), 43 T. L. BR. 
659. Mentd. Ingle v. Farrand, [1925] 2 K. B. 
728; Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 188 L. T. 500. ; 


2401. Add. Annotation :—Refd.. 


1 Campbell vv. 
Pollak, [1927] A. 0. 782. 


Part 1X.—Certiorari. 


2421. Add. Annotations :—Ae to (1) Refd. R. v. 
Electricity Comrs., #x p. London Electricity 
Joint Committee Co. (£920), [1924] 1 K. B. 
171. Asto (8) Refd. KR. v. Electricity Comrs., 
rie p. London E] ey Joint Committee 

(1920), [1924] 1 K. B. 171. Generally, 
Menta. Frome hain Breweries Co. v. Bath 
3J., [1926] A. C. 586; R. v. oe JJ., 
Ex p. Rawson (1927), 91 J.P. 193. 

24228. Remedy by way of ao iigtee of 
appeal given.]J—R. v. KINGSLAND PaRIsH, 
INSPECTOR OF TAXES, Ee p. PEARSON, 
KINGSLAND ESTATE, R. v. KINGSLAND PARISH 
Incoms Tax Comrs. & INSPECTOR OF TAXES, 
No. 1141la, anie. 

2430. Add. Annotations :—Mentd. Ord »v. Ord, 
[1923] 2 K. B. 482; Jacobson v. Frachon 
(1927), 138 L. T. 386 ; Salvesen (or von Lorang) 
a. Austrian Property Administrator, [1927] 


A. U. 6411 
2448. Add. Annotation :—Folld. Central 


PART VIII. SECT. 7. 





R. »v. 
On 








2319 via. reunt- 
pin eaiears t the fi “ag Hela th eared given 
(8) 6 juage oO C3] Vision 
cee ander Division Cts. Act, to set aPra  eeer 


v. KREPSKY, [1925] 








anting a writ of 
venting a magistrate 
with the hearing of of 4 charge, 00s costs wang 


Hela 

should be diem v. LEONARD, 

rohibition.—-Re : 
8DL. R. 49 Can. Guim: C 


Criminal Court JJ., Ez p. L. O. ©., [1925] 2 
K. B. 43. 


2449a. Not to quash order.|—The K. B. Div. 
of the High Ct. of Justice no jurisdiction 
issue a writ of certiorari for the pure of 
removing into that ct. an order of t entral 
oe Ot. with a view to its being quashed. 
vy. CENTRAL CrirwinaL Oourt JJ., 
Ee" Ea p. LONDON Cou CouUNCIL, pee 2 

368 5 89 J. P. 65 ; ores 


43; 94 L. K. B. 479; 182 L 
L. R. 260 ; 69 Sol 
Jo. 381 ; 27 Cox, 0. C. 734, D. O. 

2458. Add. Annotations :—As to (3) Apld. R. v. 
Church Assembly Legislative Oommittee & 
Church Assembly, #x p. Haynes Smith 
(1927), 44 T. L. R. 68. Refd. R. v. Electricity 
Comrs., Hz p. London Electricity Joint Com- 
mittee Co. (1920), {1924} 1 K. B. 171. 


2521. Add. Annotation :-—Refd. R. v. Cory, [1927] 
1K. B. 810. 


PART IX. SECT. 4. 
sl. General rule — Stee ewes grec 
deal ail to act as cou stra aihod re the 
umption of ragged ya rar Nt 
is is illegal from the be it is not 
subject to polls yan pk ELLY) v. 
Macurre & O’SHEIL, teas 2]. R. 


rohibition pre 
rom proceeding 
Eke: coped 


aes 66 D. L. R. 
as. 265 ; 15 Sank, 


1018 ; 57 0. L. R. 353.—CAN. L. H. 28.—GAN PART IX. SECT. 5, SUB-SEOT. 2.—A 
2319 viii. .+-Where a4 , ees eee { 
persun appears at the hearing of an PART IX. SECT. = saree | is not ' Pj 0 
afBliation summons only to protest & ~———,] — R. DENNY eragtrag or as a matter of iene right 
to object to the jurisdiction, he does gh 61 D. L. R. 663 ¢ " 36 Dail. lication and 
not, by remaining ae afier his 17; 610. LR, 121.— digarodon, of r the ote, &e where there are 


° objection is overruled, & by endeavour- 
to discredit. com Tatvosit’ 8 story, ie ai 
<6 untarily submit if to © > 
jurisdiction or deprive himself of the 
right to apply for a prohibition.— 
ee HOLMES wow 27 ae N.S. W. 
253 ° 44 N. S. W . WwW. N. 8 2.-—. AUS. 


gers ore SECT. 8, SUB-SECT. 4. PR Bb iv. 
oe ign ogc jJ-— ioe 


es a8 well 

on fad, the inferior ct.—Rosun- 

ea o MAGOABEES, [1923] 2 
W. vw. *. 820.—CAN. 

2401 1. Not from order as to costs.j— 








Re p- tay cme 
le 53 89 
L. R. eo 


WN ASSES 
Nova Score. we gad) 68 
CAN. 
et, J ». 
ages) 43 Car Can. Crim. Con 382.—CAN. 


Neca o 
(85) Lun 46 Mad. 40. —IND. 


| snnenmnennnemadlllisemaanenmemnens J—R. 
Vv. ] 


; O1sEN (1923), 
92 sk a R. aaheBt ere) 


out on 


oe v. weores be ed 
atidavite, but shot should | "be tried by vivd 


Banx oF 
.L. R. 48.— 


voce testimon ue uestions in- 
pias are me beading for deciaton in the 
Woop Ct. um for 


oertiorart eu not be granted. ede W OnE: 
Raza paonen LowaEn 00. 0% Desh ED Le, 
Rao 84.—-CAN.. oe 


. O’BRIEN, PART IX. SECT. 6, SUB-SECT. 1.—-A. 
real 46 N. B. R. t i, ~-——.}—Where the inferfor ct. 
141; 41 has, & the oct. above. Abcicerg pots, jJuris- 


diction, ceritovart cann 
rere ¢. BoYD & MoDo 
4 Nfld. L. BR. 797.— febow 


MAHAMMAD 
SaDasIva 
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2622, Add. Annotation :—Refd. ae U. Ov. 
Wilkinson. [1927] 1 K: B. 858. 

2556. Add. Citation :—4 Jur. 151. 

2566. Add. Annotation :—Retd. R. v 
{1927} 2 K. B. 587. 

2718. Add. Annotation <—Consd. R. wv. Blectricity 
Comrs., Hx p. London Electricity Joint, Com- 
mittee Co. (1620), [1924] 1 K. B. 171. 

2730. Add. Annotation :-—Roefd. R. v. chettelt JJ.; 
Ex p. Rawson (1927), 91 J. P. 193 

2784. Add. Annotation :—As to (2) Refd. Frome 
b earcie teat Co. v. Bath JJ., [1926] 


27385. Add. Annotation :—Refd. Frome ‘United 
Breweries Co, v. Bath JJ., [1926] A. C. 586. 
2786a. ——- Certificate of Post Office medical 
officer—-Workmen’s Compensation Act, 1925 
(c. 84).]—Appct., a telegraphist in the em- 
ployment o the Postmaster-General, com- 
-plained to the Post Office medical officer at 
_@, that she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, & he certified that appct. was not 
suffering from it :—Held: (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie ; (2) it issued ex 
- debito justite at the instance of an aggrieved 
person; (3) an appeal to a medical referee 
under sect. 43 (1) (f ) of the above Act was 
not equally bencficial, since he could only 
deal with the medical correctness of the cer- 


Harris, 


Vol. XVI.—OCrown Practice. Oases 2522— £058. 


tificate & could not inqure into ita validity. 
R. v. POSTMASTER-GENERAL Ea P- 
MICHAEL, [1928] 1 K. B. 291; 06 L. oo B. 
347; 187 L. T. 26; 91 J.P. 43; 43 T. L. R. 
228 ; 21 B. W. C. C. 226, D. O. 

2771. Add. Citation :—2 B. R. A. 612. 

2795. Add. Citation :—27 Cox, ©. C. 258. 


Add. Annotations :—Retd. R. v. Lincolnshire 
JJ., Hz p. aay [1926] 2 K. B. 192. Menta. 
Nadan 0. R., [1926] A. 0. 482. 

2797. Add. Annotation :—Refd. R. v. Sheffield J J. 4 
Ex p. Rawson (1927), 91 J. P. 193. 

2812. Add. Annotation :—Expld. & Distd. R. v. 
Central Criminal Court JJ., Ex p. L. ©. C., 
[1925] 2 K. B. 43. 


2820. Add. Annotation :-—Méatd Fox v. Fox, 
[1925] P. 167. fe 

2822. Add. Annotation :—Aplf. R. v. Postmaster- 
Generel Ea p. Carmichael (1927), 96 L. J. 
K. B. 347. 

2830. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

2884. Add. Annotations :—Refd. R. v. Adams, Ex p. 
Pope, ee a 1 K. B. 415; Palmer »v. Crone, 
[1927] 1 K. B. 804. 

2862. Add. Annotation :—Refd. Frome United 
Breweries Co. v."Bath JJ., [1926] A. C. 586. 


2869. Add. Annotation :—Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. ©. 586. 

2923. Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 1383 L. T. 400. 


2955. Add. Annotation :—Distd. R. v. 


AR- 


Central 


PART IX. SECT. 6, SUB-SECT. 2.—A. 


don Uaniod Cepia ta Wee: 
or liquor exp n ere the 
duty of assessing a tax rested with the 
A.-G@. for the province, & the pro- 
vincial Secretary-Treasurer had power 
only to determine whether the tax 
should be recovered by distress or by 
action :-—Held: certiorari would not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Sccre- 
tary-Treasurer for an amount so 
assessed, his act being ministerial & 
not judicial HETHERINGTON ¥. ae 
RITY Export Co., Lrp., [1924] A. 

baal) ite L. J. P. Co. 1; 1382 L. T. 315° 





d i. of county court 
reversing rR oes of offender. |—Where 
on the trial of on _ ence punishable by 
summary conviction the magistrate 
distnisses the charge, & on appeal to 
the county ct. he is reversed & accused 
pts bales oe may be tos b 


ve poe a5 yy 
D. L. R. 411; vk 1W 9; 
43 Can. Orim. a OANS 


PART IX, SECT. tr. oe euadiaaiss 2.—- 


2768 1. ieee rule.}—R. v. BARRY 
Er R. LINDSAY (1923), 70 D. L. R. 
198; 88 Can. Crim. Cas. 1 


190.—CAN. 
2763 ii, ——.)— The uestion 
whether @ decision of a wreck comr. 
sit a8 & ot. un ping 


r Canada Ship 
Act, fe O., mde ¢ 113), Part >. OH 
was anes in heifer of his suriediotion 


Peaor 
ca wey : De R. 606; 
uber 1 LW. Ww. 4.—CAN, 


yore) ba 1 ‘et L. dat * Br p. Jones OB.) 


2789 t. "gupit of evidence tn court 


be emperance 
Ad, R. 3, O., 920 - 104 - bat 7 
a cororant to q X hhan hoon on: 


tion for 
viction * atder the pove. Act: on ofp: 
-@bove grounds, dR, 


otic: 
dali 8 W. 
» Cas. 287.—OAN. 


GRANT sale ) {1922} 2 W. R. 
624; 69 D. L. R. 718; 38 Gan. Crim. 
2789 ii. ——.]--When a county ct. 
judge has acted entirely within his 
jurisdiction & has decided a question 
of fact upon ovidence woof fieg wad before 
» certiorari does not lie remove & 
quash such decision, mew u a the 
ground that it is not yas oe hee the 
evidence or bales dar of evidetice. 
Lrp. (1924), Bt 


Smtra LUMBER C 
N. te Rs 440.—CAN, 

9 iii. ——-.]—Re Hrzuman (N. S.) 
asso, 46 Can. rim. Cas. 308.—CAN. 


sm. Plea of ‘“‘ guilty ’’ rags Haag tk 
Deft. having pleaded guilty & being 
pargiaieradlyt Sonvinted by & police 
magistra moved for certiorart, 
denying ‘that he tad eo pleaded: 
Held ft. had pleaded ity, & the 
motion aoe dismissed.— ARM- 
“EAN. fees) 38 Can. Crim. Gas. 98. 


eultinanly convicted by amagintrate, § 
y “sonvic ya rate, 
who had been informed by a sworn 
interpreter that deft. pleaded guilty :— 
Held: art was not available, 
unless the presumption that the 
sige were regular was rebut 

R. EE Wan DAI (1923), 41 Can. 
Grim. Oas. 1 oR CAN. 


———,J-- The ct.. on certiorart 
will ¢ quash a conviction by a eerste 
made without evidence being ta 
but on the atatement of the herein 
interpreter that accused pleaded guilty 
where it ap to the ct. that accuse 
did not andorstand what offence 
he was shared 4 with. In such 4 case 
acoused cannot be taken to have pleaded 

ty & the trate had no juris- 
eonvict.—R. ©. MLARER, 
W. FR. 988: 40 Can. 


Cas. 234,— cAN. 





IX, SE 7: ase 


— t 
jurisdiction ins in a wagis na tie eat 
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larities in procedure which touch the 
substantial rights of ‘appct. constitute 
those exceptional circumstancer which 
ustify relief - way of certiorari, even 
ones ged a a right of - peal,— 
8307 | best ws Ww. fee 518 ; i9 Back 
: k 

ou A ——.}+~-R Ryan, [1925] 
1D. L. R. 877; 43 Gan. n. Crim, Cus. 
223; 52N. B. R. 104.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2,— 
B. (b) ifi. 


2826 {. General rule.}—Where tho 
jurisdiction of an alee | ct. depends 
upon @ fact collateral to the actual 
matter which that ct. has to peat it 
cannot by a wrong decision with regard 
to that fact vive itself jurisdiction 
which it would not otherwise possess 
The lower ot- must decide as rtO the 
collateral fact in the first instance, but 
the superior ct. may. upon certiorari 
mae E ente (Ga Syawae)®. ne that 

ENAWAY)v. ARMAGH 
$9 atTyy 21. R. 55.—IR 


PART IX. SECT. B, ts PSEET: 2 2. 


2870 i. pss rule.}] — Wh 
conviction was pee on its face — He eld: 
a writ of c art should issne & the 
oor ue auesied ——R. (BUSTACE) 


Trp Co ISTRIOT 
Justice, i922] 21. R. 69.—IR. 
eoace i. Convictions—Formal 
It is the duty of the ow oo 
ertiorart to see ae vaipealtaaae bed 
ma ae regular in f ae v. BING 
aoe {1 elo we Ly 45 fare 
Crim. . 239; 37 B. i “7 158.— 


PART IX. = 6, SUB-SECT. 2.~ 
» (e). 
at. P --—A conviction can be 
attacked ed on hear trod va ihe SE 
reaigarl wy 98d) L Bie uh 


. Cas. 222; 19 vite. _R, 
677; (1923) 2 W. W. R. 1126.—CAN. 


Cases 2055—684. ENGLISH aND Empire Digest SuprpLEMENT. 


Criminal Court JJ., Fe p. L. 0. C., £1925] 2 $185a. — 


3069. Add. Annotation :—Refd. R. v. Adams, Ea p. 
Pope (1928), 128 L. T. 597. 


$181a. Who may apply—Not plaintiff _—_ oe 
v. CUTLER & CLERKE (1675), 2 Rep. Oh. 108 ; 

21 oe R. 630. 

Annotat Apld. Giusti Patents & Engineering Works v. 

Mages, 11923] 1 Ch. 515. 

3138i1b. S. P. Grostr Patents & ENGINEERING 
Works, Lrp. v. Maaas, [1923] 1 Ch. 515; 
92 L. J. Ch. 345; 40 R. P. CC. 199; sub nom. 
GIUSsTI PATENTS & ENGINEERING Works, 
Lip. v. Maaas, 129 L. T. 438. 


8142a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use oF court.|—PRACTICH NoTR, [1926] 
W. N. 308 

3168a. —— ‘Henioval: of: onus applied for by 
plaintiff..—-SowTon v. CUTLER & CLERKE 
(1675), 2 Rep. Ch. 108 ; 21 HK. R. 630. 

Annotation :—Apld. Giusti Patents & Engineering Works v. 

Maggs, [1923] 1 Ch. 515 

3168b. —— No appearance by defendant in 
proceedings in superior court.|——GIUsTI 
Parents & ENGINEERING WORKS, LTD. v. 
Maaeos, [19231 1 Ch. 515; 92 L. J. Ch. 345; 
40 R. P. C. 1993; sub nom. GIUSTI PATENTS 
& ENGINEERING Works, Lrp. v. Maaas, 129 
L. T. 438. 





ieee ceo SAG UN 


(1 750), 1 Wils. 277; 95 H. "R. 617, 


3185b. —— ——.]—On the removal of a 
cause from an inferior to a superior ct., if 
pltf. declares de novo, he is not bound to 
declare in the same form of action as that in 
the inferior ct.—BOWERBANK v. WALKER 


(1787), 2 Chit. 517. 


3209a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.)—PRactTIcE Nore, [1926] 


W. N. 308. 


3352a. S. P. Re KAYE (1822), 1 Dow, & Ry. K. B. 
436; 1 Dow. & Ry. M. C. 114. 


3356. Add. Annotation :—Mentd. R. v. Corfield 
(1928), 128 L. T. 305. 


3433a. Cross-examination of deponent—When 
ordered——Only in very special circumstances. | 
Pra v. Kent JJ., Le p. Smitu, [1928] W. N. 
137. 

3456a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.|—-PRACTICE NOTE, [1926] 
W. N. 308. 


3560. Add. Citation :—2 L. M. & P. 130. 


8581. After this case add ‘‘ See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.’’ 








Part X.—The Attorney-General. 


8687. Add. Annotations :—Folld. A.-G. v. West- 
minster City iar eee 2 Ch. 416. Refd. 
A.-G. v. Denby, 925] Ch. 596. Mentd. 
hee Ar v. Gas Light & Coke Co., [1924] 2 
Ch. 426. 


3637a. -.}--Where the A.-G. has exercised his 
discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an. unauthorised exercise of its 


PART IX. Bree A imide 2.— 


sednetry sia Aa not taken away—Unless 
ro hig Cay eke a statute 

es ies ce LS of certiorari, 
it does not disentitle the Crown to 
certiorari, where the Crown is not 
named & there are no words necessarily 
implying a reference to the Crown.— 


R. wv rN Sina, [1924] 2 W. W. R. 258. present to the oa 


within or outsi 


PART IX. SECT. 9, SUB-SECT. 2.—I. 
8287 i. No appeal lies—Criminal ae 1. e 4 L. 


diction—May be shown by 
While on. certiorari the 
before the magistrate cannot Vee con- 
sidered by the ct. 
whether his jurisdiction was estab- 
lished, yet appct. who sceks to quash 
a convict ion, on the ground of want of 
or excess of jurisdiction, may incor- 
porate in proper material, 
nny facts, whether 


which would affect the jurisdiction of 
the magistrate.—R. Nisa (i048) 
i 45 Can. Crim. 


powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.—A.-G. v. WESTMINSTER CITY 
COUNCIL, [1924] 2 Ch. 416; 93 L. J. Ch. 578 ; 

131 L. T. 802; 88 J. P. 146 ; 40'T. L. BR. 
711; 68 Sol. Jo. 736; 22 L. G. R. 506, C. A, 


3651. Add. Annotation :—As to (1) Reid. .A. -G, v. 
Denby, [1925] Ch. 596. 


8684. Add. Annotations :—Refd. A.-G. v. West- 


lavit.}— 38556 li. ———- -——~- ——,)—R 
positions JACKSON, [1924] 1 W. W. R. 847: 
41 Can. Crim. Cas. 416.—-CAN. 

3556 fii. ~--R. 2. 
BRANDELINA, (1927) 1. W. W. R. 839: 
47 Can. Crim. Cas . 166; 38 B. GC. RR. 
87.—CAN. 


PART IX. SECT. 9, SUB-SECT. 3.—M. 


sy. Whether appeal lies—Criminal 
proceedings. |--No appeal lies to the Ct.: 
of Appeal from an order made by a 
judge of the King’s Bench on an appli- 
cation for certiorari, with rospect Lo a 


in determining 


& thus 
the depositions, 


{1926} 1 


matter.}—The Ct. of Appeal in British : 

Cofumbin yee ng, iuagaiogon tovbear 100s 30.5. © 8 31-—CAN CE ATR TT 

an a rom e re 9 

to grant writ, of certiorart in aid fn PART IX. SECT. 9, SUB-SECT. 3.— 3 W. W. R. 759; 46 Can. Crim. 

f1920]4 D a 33; v3 th9g8) 3 WW R. ra tee 383.—CAN, 

257; 44 “Can.” Crim 155; 35 guilt Of antused <Not aden ietble PART X. SECT. 3, SUB-SECT. 1. 

B.C. h. 168.—-CAN. .% piLARER, {192313 W. W. R. 9 sz. Cannot sue in offictal name oS 
on behalf of himself Bemue, (1924), 6 c 


$878 li. May be amended.}— 
Leave may be given to amend a notice 
of motion to fuesh @ conviction by 
including additional parti a in- 





PART IX. SECT. 9, SUB-SECT. 3.—K. 
3556 os nea! rule—Whether court 


will examine evidence—. 
wiction. } in the case of a summary 
conviction for an indictable offence 


a A toe v. Nes Seer 


PART X. SECT. 8, SUB-SECT, 2. 


3683 if. Semble: a bill 
to remove a fixed bridge across a navig- 


Sunvmary con- 





, cmemeenal 


tended to be relied w oR CERSLIE) the ot. on certiorari is not. 

recluded abl as im 
v. Cr aaa (1923) 2 W. HL 875 from examining the evilencerte ancor: oe" ae inate d can Deige as 
aa . tain if there was any legal cvidence 1 rigs for b statnto, should be by 


A. (d) fi, 


(fo23) ad 
Cas. 3 


$410 {. Absence or excess of furta- 


upon which accused could be or ought 
ave been convicted.—R. v. OAKES 
oie 1220; 89 Gan. Grim, pub 


A.-G., where the statute was 

passed for the feneral Pr of pee 
RAND TRUN Y. 

. (1864), 10 Gr. 491.—CAN 


496 


Vol. XVI.—Crown Practice. Cases 3684—9736. 


minster City Council, (1924] 2 Ch. 416. 
Mentd. Deuchar v. Gas Light & Coke Oo., 
[1925] A. C. 691. 


be Add. Annotation ‘—Refd. A.-G. Vv. County 
of London Electric Supply Co., [1926] Ch. 542. 

3988. Add. Annotation :—Refd. A.-G. v. Denby, 
[1025] Ch. 596. 

3708. Add. Annotation :—Refd. R. v. Copestake, 
Ea p. Wilkinson, [1927] 1 K. B. 468. 

3715. Add. Annotation :—Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tennis Co. (1920), Ltd., [1927] 2 K. B. 

66. 


3718. Add. Annotation :—Refd. Hardie & Lane v. 
Ohiltern (1927), 96 L. J. K. B. 773. 


3719. Add. Annotations :—Apld. Hurley v. Stepney 


B. C. (3923), 67 Sol. Jo. 767. Mentd. St. g796, 


Nicholas, Acons v. L. CO. C. [1928] A. C. 469. 


3720. Add. Annotation :—Consd. Salisbury & 
¥ordingbridge District Drainage Board v. 


Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 566. 


8722a. Proceedings to restrain borough council 


{from reducing wages of employees.}—In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws:—Held: the A.-G. 
must be a party to the action.— HURLEY v. 


STEPNEY BorouaH Councin (1923), 67 Sol. 
Jo. 767. 


3788. Add. Annotations :—Refd. Re Letters Patent 


No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53; R. v. Copestake, Ba p. W"'kinson (1926), 
96 L. J. K. B. 65. é 

Add. Annotations :—As to fea Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 53. Generally, Mentd. Campbell v. Pol- 


lak, [1927] A. C. 732. 


PART X. SECT. 5 excess of that named in the’ A.-G.’s COMMIASION oF ONTARIO, [1925] 4 
: iced fiat :—Held > void, even though A.-G.'s D. L. R. 513: affg., [1924] 4 DL. TN. 
3723 i, Effect of fiat—On anount consent was afterwards obtained.— 995: 56 O. L. R. 35.—CAN. 
recoverable.}—An award for a sum in BEACH v. 


J.8. 
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Hypro-ELectTric POWER 


Cases 22— 544a 


CUSTOM AND 


ENGLISH AND EmMprere Digest SUPPLEMENT. 


USAGES. 


Part |.—Custom. 


22. Add. Annotation :—Generally, Mentd. Moser 


v. Ambleside U. D. C. (1925), 89 J. P. 118. 
Add. Annotation :—Mentd. Horlick v. Scully, 
{1927} 2 Ch. 160. ; 

Add. Annotation :—Refd. The Harkaway, 
[1928] P. 199. 


Add. Annotations :—Mentd. Sack v. Jones, 
ee Ch. 235; Brooke v. Bool, [1928] 2K. B. 


32. 
‘1B. 


17 
86. 
164. 


48. 
61. 


Add. Annotation :—Refd. Busby v. Avgherino, 
{1927} 2 Ch. 383. 
Add. Annotations :—Refd. Glamorgan County 


65. 
212. 


74. 


Part Il—Usages 


Add. Annotation :—Mentd. Browning v. 587. 


g wv. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 


Add. Annotations :~-Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662; 
Lake v. Simmons (1926), 95 L. J. K. B. 586. 
Mentd. Rederiakt. Transatlantic v. Compagnie 
Francaise des Phosphates de l’Occanie (1926), 
136 L. T. 619. 

Add. Annotation :—Mentd. Hirji Mulji_ v. 
Cheong Yue 8.8. Co., [1926] A. C. 497. 


Add. Annotation :—Mentd. Horlick v. Scully, 
[1927] 2 Ch. 150. 


Add. Annotation :—Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 838. 


Add. Annotation :—Mentd. Re A Debtor, 
[1927] 2 Ch. 367. 


Add. Annotation :—Refd. Schiller ». Petersen 
(1924), 180 L. T. 810. 


Add. Annotation :—Mentd. Akt. 
Harding, [1928] 2 K. B. 371. 


Add. Annotation :—Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
eet ia Co. v. Paterson, Zochonis, [1924] 


ar Ee ible saan nes ahmed vw. N. Vz. 
wi oo Ton andel Maa ij 

2K. B. 604. meppyettaae) 
492a. Add. Annotation :—Refd. Smith, Hogg »v. 
Bamberger (1928), 97 L. J. K. B. 725. 

497. Add. Annotation :—Refd. Scriven v. Schmoll 
Fils Insce. (1924), 40 T. L. R. 677. 


501. Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184. 


510. Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 646. 


803 _—sé vil. -]— The uesti 
whether a trade custom or eae oxiste 
ie one of fact, & clear & convincing 
testimony is required to prove i 
existence ; t be shown 
the custom or usage relied on is certaj 
& reasonable 80 universally 
recognised that everyone engaged in 


308. 


304. 
540. 


543. 


369. 
384, 


393. 
544. 
397. 
434. 
451. Ocean -v. 


462. 


485. 


YEA’ ETT 





286.—CAN. 


340 iv. 
No. 308 vii, ante 
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5442. 


the pd eek or oe iow, ort 
o—- - BARR. ask.), |1 
3D. L. R. 812; [1927] 3 Ww. We ‘4 


1g 
that PART II. SECT. 8, SUB-SECT. 2. 
-}—YEATES v. BARRETT, 
mte.—-CAN. 


Council v. Glasbrook, [1924] 1 K. B. 879: 
rai Brocklebank v. R., [1925] 1 K. B- 


Add, Annotation :—Refd. Busby v. Avgherino, 
[1928] A. C. 290. 


» Add. Annotation :—Consd. Busby v. Avg- 


herino, [1928] A. 0. 290. 

Add. Annotation :-—Generally, Mentd. Moser 
v. Ambleside U. D. O. (1925), 89 J. P. 118. 
Add. Annotation :—Refd. Moser v. Ambleside 
U. D. C. (1925), 89 J. P. 118. 
Add. Annotation :——Mentd. 
[1926] P. 185. 


The Fagernes, 


Generally. 


Add. Annotations :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 134 L. T. 184; Smith, Hogg 
v. Bamberger (1928), 97 L. J. K. B. 725. 


Add. Annotation :—Mentd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 


Add. Citation :—affg. S. C. sub nom. THE 
Turin, [1921] P. 146, C. A. 

Add. Annotations :—-Folld. Hillas v. Rederi 
Smith, Hogg v. Bamberger (1928), 97 L. J. 
K. B. 725. Refd. The Rensfjell, The Orne- 
sfjell, The Uppland, The Fritioff, The Svein 
Jarl (1924), 1381 L. T. 764; Akt. Dampskibs 

teinstad v. Pearson (1927), 187 L. T. 533. 


Add. Annotation :—Refd. Smith, Hogg vw. 
Bamberger (1928), 97 L. J. K. B. 458. 


--}—-Pltfs., shipowners, chartered a 
steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows: ‘‘ Cargo 
to be loaded & discharged with customary 
steamship dispatch eecorane to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk & expense as 
customary.’? The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pitfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
said should have been paid by defts. Defts. 
refused to pay on the oe that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners: 
—Held: the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 
to decide upon whom the expense in question 


PART II. SECT. 3, SUB-SECT. 3. 


$50 li. ———. + YEATES v. BARRETY> 
No. 803 vii, ante.—-OAN. 


PART II. SEOT. 6, SUB-SEOT. 2.— 
B. (a). 


472 ii. ——-.}—Hoimes, Witson & 
Co., Lrp. v. BATa Kristo Dr (1927), 
J, lL. R. 54 Calc. 649.---IND, ‘ 


Vol. XVIL—Custom and Usages. Cases 544a—728a. 


should rest.—RepERI AKT. ACOLUS v. HILLas 
&,Co., Lrp. (1926), 96 L. J. K. B. ner od 
L. T. 385 ; aub nom. H1tLas (W.N.) & 

Lrp.v Repmri AKT. Acouus, 43 T. L. R. or : 
‘$2 Com. Cas. 69; 17 Asp. M. L. 0.198. H L. 


Anittion: i Apia. Smith, Frogg v. Bamberger (1928), 97 


545. Add. Annotation :—Rofd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184. 

546. Add. Annotation :—Consd. Rederi Akt. Acolus 

v. Hillas (1925), 42 T. L. R. 69. 


550. Add. ican a Rye v. Purcell, 
[1926]1 K.B 


559. Add. Annotation :—Mentd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


*587. Citations :—For ‘‘9 App. Cas. 508,’’ read 


‘“$ App. Cas. 508.” 


588. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


Part I[l—Particular Usages. 


Add. Annotation :—Mentd. Laurie & More- 
wood v. Dudin, (1925] 2 K. B. 388. 

Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

Add. Annotations :—Consd. Michalinos v. 
Drefus (1924), 181 L. T. 177; pee y 
Born Co. v. Brightman, [1925] "A. C. 799. 
Refd. Brightman v. Bunge y Born, [1924] 
2 K. B. 619; Matheos S.S. v. Dr>yfus, 
[1926] A. C. 654. Mentd. Finar ueee A. 8. 
v. Bowater (1925), 81 Com. Cas. 

Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

Add. Annotation :—Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 

646. Add. Annotation :—Apld. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

Add. Annotation :—-Mentd. Cohen v. Roche 
(1926), 95 L. J. K. B. 946. 

Add. Annwotation aaa Allen v. Royal 
Bank ot Canada (1924) 41 T L R. 625. 

Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue 8.8. Co., [1026] A. C. 497. 


595. 
616. 
625. 


636. 
643. 


663. 
678. 
690. 


700. Add. Annotation :—Distd. Mikkelsen v. Arcos 
(1925). 42 T. L. R. 8. 


Add. Annotations :—Mentd. Finn v. Shelton 
Iron, Steel & Coa] Co. (1924), 131 L. T. 218; 
Westminster Bank v. Hilton (1926), 186 L. T. 
315; Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 


Add. Annotations :—Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461; Hirji Mulji v. Cheong Yue S.S. 
Co., [1926] A. C. 497. 


Add. Annotation :—Refd. Williams v. Manis- 
salian Fréres (1923), 29 Com. Cas. 42. 


729a. Carriage of wool.|—The contract of 
carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted.— 
FRANCE, FENWICK & Co. v. MANNHEIM 
INSURANCE Co. (1905), 10 Com. Cas. 242, 


701. 


710. 


712. 
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3. 
8. 
9. 


Eneuisu AND Empire DicEst SUPPLEMENT. 


DAMAGES. 
Part I.—Definitions, Nature and Classification. 


Add. Annotation :-—Refd. Marbé v. George 
rea (Daly’s Theatre) (1927), 48 T. L. R. 


Add. Annotation :—Mentd. Sassoon v. Inter- 

national Banking Corpn., [1927] A. O. 711. 
Add. Annotation :—Refd. Peyrae v. Wilkin- 

son, [1924] 2 K. B. 166. 

Add. Annotations :—Consd. Admiralty Comrs. 
v. S.S. Chekiang, [19268] A. C. 637; oor a a 

Comrs. v. §S.S. Susquehanna, [1926] A 


14. 


15. 
19. 


655. Mentd. The Moliére (1924), 41 T.L R. 
154. 

Add. Annotations :—Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. 3. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

Add. Annotation :—Consd. Shapiro v. La 
Morta (1923), 180 L. T. 622. 

Add. Annotation :—Consd. Ilford U. D.C. v. 
Beal, [1925] 1 K. B. 671. 


Part Il—Rules and Principles in Awarding Damages. 


20. 
22. 


26. 


29a. 


7 i. Nominal damages—Defined.]— 
Nominal damages does not necessarily 


mean small damages.—McGEE vw. rt 
Serpe poets i N. » W. R. 5935 38 from the same act ; 
c i. J— DY v. MCLEOD’ &, if he seeks 
v. POWELL (Sask.), [ip22 a Ws W.. preach of contract, they must be 
991; 70 D. L. R. 659.—CA measured upon that basi 


29a 1. Application of rule—In tort— 
Property destroyed 
damages 
through destruction ot property by 
fire caused by deft.’s negl 


Held: 


not the cost of replacing the property 
destroyed, but the value of the property 
ax it stood at the time of the destruc- 


tion. 


taken into account in err ne at such 


valuc.-—- STEVENS vv. ABBOTSFORD 
LUMBER Co., [1924] 1 D. L. R. 1168; 
R. 660; 33 B.C. R. 299.— 


1 W. W. 











Add. Annotation :—Mentd. Everett v. Ryder 30. Add. Annotation :—Refd. York Glass Co. v 
(1926), 135 L. T. 802. Jubb (1925), 1384 L. T. 36. 

Add. Annotation :—Refd. Lloyds Bank v. 34. Add. Annotation :—Apprvd. Swift v. Board of 
Chartered Bank of India, Australia & China Trade, [1925] A. C. 520. 

(1928), 97 L. J. K. B. 609. 40. Add. Annotation:—Mentd. Valentine v. 
Add. Annotations :—Consd. The Peerage sh Hyde, [1919] 2 Ch. 129. 

[1925] P. 80; The Susquehanna, [1925] P. 41. Add. Annotation: —Mentd. Putsman v. 
196. Taylor, [1927] 1 K. B. 637. 

Property destroyed by fire.|—A 53. Add. Annotations :—Consd. Admiralty Comrs. 
cottage was almost completely destroyed by v. 8.8. Chekiang, [1926] A. CO. 637; Admiralty 
fire caused by a spark emitted from a steam- Comrs. v. S.S. Susquehanna, [1926] A. C. 655. 
roller which was found to constitute a 54, Add. Annotations :—Consd. Admiralty Comrs. 
nuisance. In assessing the damages recover- v. S.S. Chekiang, [1926] A. C. 687. Refd. 
able by the owner of the cottage :—Held: Admiralty Comrs. v. 8.S. Susquehanna, [1926] 
oe meee ph erect was ne the fair cost A. C. 655. 
of rebullding the cottage making it as eee . 
good & habitable as before the fire, but the ans Ieee} ne aaa -—Consd. The Chekiang, 
difference between the money value of the 
owner’s interest before & after the fire—Moss 58- Add. Annotation :—Refd. Admiralty Comrs. 
v. CIIRISTCHURCH RURAL Districr CouNCcIL, v. §.8. Susquehanna, [1926] A. C. 655. 
ROGERS v. SAME, [1925] 2 K. B. 750; 95 61. Add. Annotation :—Refd. Conquer v. Boot, 
L. J. K. B. 81; 23 L. G. R. 331. [1928] 2 K. B. 336. 

PART I. 30 v Where plaintiff has river by increasing the height of a weir, 
alternative claim—Duty to elect.}—- whoroeby pitf.’s lands, abutting on the 








PART II. SEOT. 8. 


Sire. }-—-Where 
loss 


by 


were recovered for 


ence :— 
the measure of damages was ° 


38 xii 





The cost of replacing may be 


Damages cannot be recovered both in 
tort & for breach of contract, when the 
tort & the breach of contract result 
in such a case pitf. Held: the 
must elect or be deemed to have elected ; 
to recover damages for 


the basis of any agree 
comitant act of 
eee CLUB vw. emuy ‘B47 gs 


a affd., fiodend 4 
, tiged) % OW ant 


’ PART II. SECT. 4. 


—— Goods not of 
warranted description—<A Uowance made. ] 
—Certain goods supplied under a 
contract not answering the warranted 
description were taken back & an 
adjustment made in respect of them : 


s, & not upon 
ent or con- 


river, were flooded, tho judge declined 
to direct the jury that actual damage 
was. essential to maintain the action :— 

direction was right.— 
M’ aga vy. SMITB (1888), 22 L. KH. Ir. 


61 iv. No reasonable expectation 
ae 1 ip been ic benefit—Death of youny 
in accident.}—Held: a verdict of 
damages awarded to parents of young 
children killed in an accident arising 
from negligenoe could not stand, whero 
ee was no reasonable expectation 
of future pecuniary benefit. Ina case 
of this kind damages are not awarded 
as a solatium nor from eee rere 
Sonemereucre Bean a v. we Bor! 


2 R. 
17 Sask. L. R 37. i GAN. 


51 Vv. Accident to wife-—No 
deprivation of services or society.}— 
Pitf. having suffered physical injury 
ident causing 





— TORONTO 
55 





CAN —Held : the purchasor could not claim through a street a 

29a iit. -———— -———-_————.] — Where damages for the presse ——HAMILTON nervous shock s——He : an award of 
there had been misdirection as to the GEAR & MACHINE v. Lewis damages to pitf.’s husband could not 
damages, viz. that they should be BROTHERS, {1924} 3 D. R. 367; 54 stand as he had not beon deprived of 
assessed On & replacement basis:— 0, L. R. 583.—CAN his wife’s services or society. ie 
Held: there should be a new trial.— 0. Ry i924) 2 DL. R. eer 
O’NEIL v. DOMINION COAL a -» [1924] ——~,}—In an action for W. W. R. 307; 17 Sask. L. R. 37.— 


1D.L.R. 961; 67N.8. RB. 


126.—CAN. 
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wrongeally chateuciing the flow of a CAN. 


68. Add. Annotations :—Refd. The Koursk, [1924] 
‘ P. 140; Debenham v. Perkins (1925), 133 
ro 252; Conquer v. Boot, [1928] 2 K. B. 
64. Add. Annotations :—Refd. Huyton & Roby 
Gas Co. v. Liverpool Corpn. (1925), 42 


Vol. 
T. L. R. 116; Conquer v. Boot, [1928] 2 K. 
336. 
Add. Annotation :—As to (1) Refd. Franco- 


British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


Part II1l.—Directness and Remoteness. 


101. Add. Annotations :—As to (1) Consd. Re 
Hall & Pim (1928), 189 L. T. 50. Refd. 
Patrick v. Russo-British Grain Export Co., 
[1927] 2 K. B. 535. As to (2) Consd. Patrick 
v. Russo-British Grain Export Co., [1927] 2 
K.B 535. 

118. Add. Annotation :—Refd: Canadian Pacific 
a v. Kelvin Shipping Co. (1927), 138 L. T. 


114. Add. Annotations :—Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. Black v. Admiralty 
Comrs. (1924), 93 L. J. K. B. 341; Rely-A- 
Bell Burglar & Fire Alarm Co. v- Eisler, 
[1926] Ch. 609; Scammell v. Attlee (1928), 
45 T. L. R. 75. Mentd. G. W. K. v. Dunlop 
Rubber Co. (1926), 42 T. L. R. 376. 

123. Add. Annotation :—Refd. Britannia Hygienic 
Laundry Oo. v. Thornycroft (1926), 135 L. T. 

126. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622. 

181. Add. Annotation :—-Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

141a. Agreement not to arrest ship—Arrest & 
disposal of ship.|—Circumstances (see Con- 
FLICcT OF LAws, No. 1135a, ante), in which :— 
Held: pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest.—ELLERMAN 


LINES, Lrp. v. READ, [1928] 2 K. B. 144; 97 
L. J. K. B. 366; 188 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L. C. 4213; 3° Com. Cas. 219, 
C. A.; revag. (1927), 44 T, L. %. 7. 

As result shock. ] — Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pitf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children.—HaMBROOK v. STOKES 
BrotTHErs, [1925] 1 K. B. 141; 94 L. J. 
a 485; 132 L. T. 707; 41 T. L. R. 125, 

149. Add. Annotations :—Consd. Hambrook ov. 
Stokes (1924), 41 T.L. R. 125. Mentd. Venn 
v. Tedesco, [1926] 2 K. B. 227. 








146a. 


PART IJ. SECT. 5. 

83 i. Damages caused the gist of the 
action—FProspective damage—Whether 
recoverable.}—A married woman having 
suffored from nervous shock as the 
result of an accident, but not ro as to 
deprive her husband of her services 
or society :—Held: that he might be 
put to expense in the future was a 
consideration too romote to oenhtitle 
him to damages.— HOGAN v. R., [1924] 
2717). L. R. 1211; 2 W. W. R. 307; 
17 Sask. L. R. 37.—CAN. 

83 ii. ——.]—In an action 
for damages resulting, not from the 
construction of works, but from the 
operating thereof, as, c.g., the putting 
of water into a canal, damages are 
assessable only for the injury done up 
to the trial, & prospective damarses 
cannot be assessed, but pitf. must seek 
further damages from time to time as 
he suffers injury.—LETHBRIDGE NORTH- 
ERN IRRIGATION Di1aATRicr Boarp 
TRUSTEES v. MUNSELL, [1926] 4 D. L. R. 


PART Il. SECT. 8. 


971. <Ascertuinment dificult — No 
ground for refusal to award. }-——H. passed 
a& mtge. bond ovor his farm, a condition 
being that H. would, on demand by the 
mtgee., pars a collateral bond over his 
movable pronerty on the farm. In 
breach of this condition, H. sold & 
delivered such: movables to a third 
party :~Held: although the da ' 

any, were difficult to assess, the 
‘mtgee. was entitled to some damages 








for a wilful invasion of his rights.— 
CaTo v. ALION (1923), 44 N. L. R. 
113.—-S. AF. 


PART III. SECT. 1. 


101 v. .J—~Damages 
must be limited to such as arise 
naturally from the breach of contract 
orsuch as might reasonably be supposed 
fo have been in the contemplation of 
the partics.—ToRONTO Hockry CLUB 
v. ARENA GARDENS, LYD., [1924] 4 
D.L. R. 384; 55 O. L. R. 509; affd., 
[1925] 4 D. L. R. 5463; 57 OWL. R. 6103 
aga. [1926] 4 D. L. R. 1; [1926] 3 
\ e WwW. R. 26.—CAN. 








PART III. SECT. 2, SUB-SECT. 2. 


sa. Sale of goods— Refusal to take 
delivery—Lnss of time in urging eg A 
ance.j—In an action for damages for 
breach of contract. by refusal to tako 
delivery of goods:—Held: a claim for 
time lost in going to deft.'s rosidence to 
urge him to take delivery covld not 
stand,—BRADLEY _ v. AILEY 
JASPERSON, [192312 D. L. R. 504; 52 

e Ls R. 439.—CAN. ‘ 

sb. Contract for work & labour— 
Work unperformed—Cost of perform- 


-ance.|—Resp. gave applt. an option 


to purchase a mine. On tho firet 
instalment falling due, applt. negotiated 
for an extension of time for payment, 
which waa granted by resp. on con- 
dition that applt. should do oertain 
evelopment work not mentioned in 
the option. Applt. failed to pay, & 
subsequently quished possession 
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of the mine & surrendered the option 
without having done the work :—Held : 
resp. entitle to recover damages 
amounting to the cost of the work.— 
CUNNINGHAM v. ILNSINGER, ees 2 
D. L. R. 433 ° {1924} S. C. R. Cae -CAN. 


PART III. SECT. 2, SUB-SECT. 8. 


147 i. Pain & suffcring.}—In an 
action for damages for pcrsonal 
injuries arising from negligence :— 
Held : items which should go to make 
up piltf.’a damages were (inter alia) 
a sum, aot to compensate for, but to 
represent the inconvenience of 
condition, & his pain & suffering, 

ast & future.—CosGROVE v. CANADIAN 

ATIONAL RaILwa ya, (1923]4 D. L. R. 
818; 3 W. W. R. 1152.—CAN. 

147 ii. Ejectment from tramcar— 
Illness from exposure to cold.|\—Held: 
not too remote a cause for damages.— 
TORONTO Ry. Co. v. GRINSTED (1895), 
24 Ss. C. R. 570.—CAN. 

149 i. ~—— Nervous shock—Actual 
impact. )}— Damages claimed for nervous 
shock, as a result of an accident arising 
from negligence, cannot be recovered 
where the nervous shock produces 
only a mental disturbance unaccom- 
pened by any actual physical injury. 

f impact is not necessary, it is a 
question of fact in each care whether 
or not pitf. sustained physical injury 
& whether such injury waa the natural 
& reasonable result of deft.’s negligence. 
—HoGan ov. R., [1924] 2 D. L. R. 
1211; 2 W. W. R. 807; 17 Sask. 
L. R. 37.—~OAN. 





Cases 160—194. 


150. 


151. 


152, 
165. 
166. 


174. 
181. 


181a. 


149 ii. 
cannot be recovered for nervous shock 


Add. Annotation :—Consd. Hambrook  v. 
Stokes (1924), 41 T. L. R. 125. 


Add. Annotations :—Apprvd. Hambrook v. 
Stokes (1924). 41 T. L. R. 125. Mentd. Venn 
v. Tedesco, [1926] 2 K. B. 227. 


Add. Annotation :—Consd. Hambrook vv. 
Stokes (1924), 41 T. L. R. 125. 


Add. Annotation :—Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A. C. 851. 

Add. Annotations :—Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A.C. 851. Mentd. 
Light v. West, [1926] 2 K. B. 238. 


Add. Annotation :—Refd. Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 535. 
Add. Annotations :—Dhbtd. Marbé v. George 
Edwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Refd. Marbé v. George Edwardes 
(Daly’s Theatre) (1927), 96 L. J. K. B. 980. 


.]—FPitf., an actress, was engaged 
by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 

















-+—-Damages 
the lose of cer 


182. 


193. 


194. 


ursuer claimed £15.000 in respect of 
music & orchestra) 
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paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part :—Held : 
as there was an express agreement to advertise | 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, & plté. 
was entitled, in addition to her salary already 

aid, to the damages awarded by the jury 
or loss of reputation.— MAaARBE v. GEORGE 
EDWARDFS (DALY's THEATRE), LTD., [1928] 
1 K. B. 269; 96 L. J. K. B. 980; 1388 L. T. 
51; 43 T. L. R. 809, C. A. 


Add. Annotation :—Refd. Britannia Hygienic 
aaa Co. v. Thornycroft (1926), 135 L. T. 


Add. Annotations :—Distd. Re Hall & Pim 
(1928), 189 L. T. 50. Refd. Patrick v. Russo- 
British Grain Export Co., [1927]2 K. B. 635. 
Add. Annotations :—- Refd. Hall v. Pim (1927), 
137 L. T. 585. Mentd. Verelst’s Adminis- 
iad v. Motor Union Insce., [1925] 2 K. B. 


loss through decrease in price of the 
parts purchased for the purpose of the 


unaccompanied by any physical im- 
act.—-PENMAN ». WINNIPEG EBECTRIC 
y. Oo., [1925] 1 D. L. R. 4973; [1925] 
1 W. W. R. 156.—CAN, 


149 fii. False statement. }-— 
Deft. falsely stated that pltf.’s son bad 
hanged himeelf. The report was told 
to pltf., who, believing it, suffered a 
violent shock & became il) :—Held: 
the damage was the natural & probable 
cause of deft..’s act, & pltf. had a good 
cause of action.—BIELITSKI v. OBADISK, 
[1922] 2 W. W. R. 238; 65 D.L. R 








627: 15 Sask. L. R. 155; affg. 61 
D. L. R. 494.— CAN, 
149 iv. .--A man & & 








woman to whom he was engaged were 
knocked down by a motor omnibus. 
Tho man was strnck by the omnibus & 
received considerable physical injury. 
The woman did not appear to have 
been actually struck, & she received no 
direct. physical injury, but she suffered 
severely from shock. In an action of 
damages at her instance the judge 
directed the jury that, if by the fault 
_of defts. pursuer had suffered nervous 
shock through apprehension for her 
own safety, thoy were entitled, in 
assessing damuges, to include any 
agreravation of that shock occasioned 
by the fact that her companion was 
involved ir the catastrophe. The jury 
found that pureuer had suffered per- 
sonal injury resulting in nervous shock 
involving apprehension for her own 
safety, aggravated by anxicty for the 
safety of her companion, & awarded 
damages :—Held : tn the circumstances 
the jury could not be asked to dis- 
criminate between the amount of 
shock suffered by pursuer due to appre- 
hension for her own safety & the 
amount due to anxtety for her com- 
Panion.—CURRIE v. WARDROP, [1927] 
S. C. 538.—SOOT. 

149 v. Assault on husband 
in wife’s presence—-loss of consortium. | 
—An action lies for mental anguish, 
{ll health or shock sustained by reason 
of acts done to a third person, & not 








using any apprehension of danger to 


CA 
pitt., s an action quare consoritum 
amigit lies at the suit of a wife.— 
JOHNSON v. COMMONWEALTH (1927), 
27 8. R. N. 8S. W. 133; 44 N.S. W. 
Ww. N. 54.—AUS. 

* 162 4. Loss of or injury to property— 
Collision at sea—Loas of musical manu- 
Salat cisamstig cauees: edlelng! out 

owners, & ou 
the sinking of one of their ships, 


nettingr in manuscript used by a con- 
cert "party of which she was manager. 
She averred that the lost manuscripts 
were the sole copies of the compositions 
in question, & that she had the sole 
right to pe perform, or issue 
mechanica reproductions, & to obtain 
copyright thereof. The compositions 
had cost plunner about £2,000, but 
she averred that, through her concert 
party, they had acquired a reputation 
among the public which had greatly 
enhanced their valuc, & she further 
averred that she would have made 
substantia] profita from the lost music 
in respect of copyright royalties, 
ublication & sale, & disposal of per- 
orming & mechanical] righta, apart 
froin the use of it by her concert party : 
—Held + (1) pursuer’s avermenta as to 
loss of contingent pronte from copy- 
right royalties, publication & sale, & 
disposal of performing & mechanical] 
rights, were irrelevant ; (2) the measure 
of her damages in respect of the lost 
music was the cost of ita replacement 
as nearly as might be, ascertained vither 
by the market price of actual replace- 
ment, or by consideration of the com- 
mission which would have to be paid 
to composers of music of the class to 
which the lost compositions belonged. 
—REAviIs v. CLAN LINE STRAMERS, 
LTp., (1926] 8. ©. 215.—SCOT. 


sd. Loss of carning Physical 
or mental.}—In an action for damager 
for personal injuries arising from 
negligence :— Held : 
should go to make up pitf.’s damages 
were (inter alia) a sum to compensate 
for loss of earning power by reason of 
physical injury & any incidental mental 
njury. OSGROVE v. CANADIAN 
NATIONAL RAILWAys, (1923) 4 D. L. R. 
818; 3 W. W. R. 1152.—CAN 


af. Loss of time—Injury in motor- 
car coll -}—In an action for dam 
for injuries ar out of a motor 
collision, where it was found that 
the accident was caused by pltf.’s 
negligenee :— Held: damages should be 
given deft. for loss of time, repairs to the 
car & Goste.—TIEMAN v. MOKENZIE, 
{19238] 1 D. L. R. 1189.—-CAN. 


PART Ill. SECT. 3, SUB-SEOT. 2. 


. Depreciation in Macht 
components yur v to per- 

contract. }—~Held: the vendor waa 
not entitled, as damages for breach 


of contract to purchase an ammonia 
gas compressing ‘outfit, to a sum for 
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‘contract to 


contract, this not being a Joss * directly 
& naturally resulting in the ordinary 
course of eventa from ‘the buyer’s 
breach of contract,’”? as there was 
nothing in the negotiations for the 
ve the purchaser to 
understand that the vendor would 
have to go into the market & buy the 
various parts to make up the plant.— 
GENERAL SUPPLY Co. OF CANADA . 
O'NEILL MORKIN MACHINERY COo.,, 
{1823] 2 Ww. W. R. 928.—CAN. 
sl. Loss of custom—Defective goods 
sold but repluced.}—Certain oods 
supplied under contract not complying 
w the warranted description :— 
Heid: it could not reasonably be 
supposed to have been in the con- 
templation of the parties, at the time 
they made the contract, that pltfs. 
were to compensate defte. for such loss 
of business as defts. might incur by 
the withdrawal] of their customers 
on account of a few of the articles 
resold being defective, auch articles 
being replaced when complaint waa 
made.—HAMILTON GEAR & MACBINE 
Co. v. Lewis BROTHERS, (1924] 3 
Nn. L. R. 367 ° 54 O. : R. 585.— CAN. 


PART III. SECT. 3, SUB-SECT. 8. 


194 i. Loss of profit.}—W. 
entered into a contract to su Ply a 
a 





paper co. with pnipwood. @ 
previousiy made a contract with P 
who agreed to deliver certain pulp- 
wood at a lower price & who was 
informed of the first-mentioned con- 
tract. though not. of all ita terma. At 
the end of the season M. was short of 
the quautity he agreed to deliver :— 
Held: W. was eontitied to recover 
damages from M. for non-performance 
of his contract, & the measure of those 
damages was the profit W. would 
have made under his contract with 
the paper CO.—-MONDOR ¥. WILLETS, 
{1923} 2 D. L. R. 964; pe) 8s.0. BR. 
433; 2 W. W. BR. 486.—CAN. 


PART IIl. SECT. 4, SUB-SECT. 1. 


b ip. 107)i. —~—-———-..} In an action 
for damages for breach of contract by 
refusal to take delivery of goods :-— 
eid: a claim for expenses incurred 


him to take delivery oo 
BRADLEY v. BarteEy & JASPERSON, 
(1923) 2D. LL. R. 604; 62 0. L. B. 
39.—CAN. 
k& (p. 108) 1. ———- ——— Medical 
atlendinace -}—In an action for damages 


212. Add. Annotation :—Mentd. Stoney v. East- 
moun ae D. ©. & Devonshire (1925), 90 


Add, Annotations :--Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Apld. Slavonski v. 
La Pelleterie de Roubaix Soc. Anon. (1927), 
137 L. T. 645. Consd. Re Hall & Pim (1928), 
189 L. T. 50. Refd, Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 at T; 
83; Kasler & Cohen v. Slavouski (1927), 96 
L. J. K, 850; Patrick v. Russo-British 
oe Export Oo., T1927] 2K. B. 535; Finlay 

N. V. Kwik Hoo Tong Handel Maats- 
chappii, [1928] 2 K. B. 604. 


Add. Annotations :—F¥olld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Consd. Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
185 L. T. 88. Refd. Kasler & Cohen v. 
Slavouski (1927), 96 L. J. K. B. 850. 


215a. --]—Pltfs. bought a coat 
with fur collar attached, for re-sale, from 

deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft. 
thereof & requested him to undertake the 
defence of the action. Deft. denied liability 
but never suggested that pltis. had no 
answer to the action, with the result that 
aap defended the action & a jury awarded 

he customer damages for her suffering, & 
ie had to pay the costs of the action :— 
eld: pltfs. were entitled to recover from 

deft. the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client.—-BENNETT een 
Lrp. v. KREEGER (1925), 41 T. L. R. 6 

217. Add. Annotation :—Refd. Sheppy pa & 
‘Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. BR. 457. 

220. Add. Annotation :—Refd. Britannia Hygie 
‘Laundry Oo. v. Thornycroft (19286), 13h e. 7" 

223. Add. Annotation :—Refd. Britannia Hygienic 
= Laundry Co. v. Thornycroft (1926), 1385 L. T. 


214. 


215. 


224. Add. Annotation :—Generally, Mentd. Stoney 
v. Kastbourne R. ©., [1927] i Ch. 367. 

oo7a,. sold skins 
to pltfs., who resold to a sub-vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
@® woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
topes & there was an ren ied warranty 
t the goods were reasonably fit for such 
purpose. The ultimate purchaser brou _ 

an action for breach of contract against 





lees the third sub-vendee. The third 
ee pereonal ria hoon oe ial 
should go to. “make u pitts - dar munca. Patt. wae 
bulls (tater eo oe 
Natt 8 . 
aan ory We ial (193 g14 DL DUAR 


ght to give 
wh Pgh & Pie! wite fe brought an an action fa a Eo 


against deft. for damages for personas 


negligence. Th ‘he against gerbe damages o 

It was ane Ns 
"ft evidence the wife's 
been co pe ote “ “the wife 
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sub-vendee defended the action, & in so 
doing acted reasonably; but in the result 
the ultimate purchaser recovered damages & 
costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also psid. The first sub-vendee 
claimed against pitfis., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaset; tl e costs on both 
sides in that action, & thg cu. 6 of the inter- 
mediate actions :—Held ;"Sltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line; pitfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 
(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred.— 
KASLER & COHEN v. SLAVOUSKI, [1928] 1 
K.B.78; 96L. J. K.B. 850; 137 L. T. 641; 
subsequent proceedings, sub nom. SLAVONSK1 
». LA PELLETERIE DE RovUBAIxX SOCIETE 
ANONYME (1927), 137 L. T. 645. 

235a. ——— Costs awarded in previous proceedings, 
but not recovered.]—Pitis. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
pe evious litigation in which they were defts. 

Itfs. in the present action sent a motor lorry 

to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
eee He won the action at the hearing, but 
he decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfis. sued present defts. 
for damages for alleged breach of contract & 
negligence, & . common jury found in pitfs.’ 
favour. ent as'to the right of 
pltfs. to cee as special damage against 
defts., on account of their breach of contract 
& negligence, the costs of all previous 
litigation :—Held: such damage was ag 
too remote.—-BRITANNIA HyGimnio Launp 
Co. v. THorNycrorr & Co. (1925), 94 L. ‘y. 


K. B. 868; 41 T. L. R. ma on eh ene 95 
L. J. K. B. 287; 135 L. T. 
198. 


8 her ‘husband's, agent & were: ue 


e ‘found 14 f v. 
negli ce, but the action by S. was WARD, Trogal 1 W. W. Bh 10 10. CAN. 
Miehoed se te 


butory ae me 108) i. ——— Injury to chattel— 
tra—& pec 


; {199ti 


verable. 
aa ‘9 D. L. R. 1008 « 19: 


R, 967 21 Sask. L. R. 


Cases 237—377. 


287, Add. Annotations :—Consd. Harnett v. Bond, 
[1924] 2 K. B. 517. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125; Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Britannia 
Hygienic Laundry Co. v. Thornycroft (19286), 
135 L. T. 83; Singleton Abbey (Owners) v. 
oo {Owners The Paludina (1926), 95 


260a. ie HARRISON v. MCSHEEHAN, [1885] W. N. 


265. Add. Annotations :—Refd. Britannia Hygienic 
Laundry Oo. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v. McConnell, 
[1928] 2K. B. 159. 

Add. Annotations :—Refd. Sutcliffe v. Clients 
Investment Co., [1924] 2 K. B. 746. Mentd. 
Harnett v. Fisher (1926), 185 L. T. 724; De 
Freville v. Dill (1927), 43 T. LR. 702; 
Oia v. Manchester Corpn., [1928] 1 K. B. 


268. 
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279. Add. Annotations :—Refd. Noble v. Harrison, 
[1926] 2 K. B. 332; Smith v. G. W. Ry. 
(1926), 1385 L. iT; 112. 


280. Add. Annotation :—Refd. Oanadian Pacific 
ath v. Kelvin Shipping Oo. (1927), 188 L, 1; 


282. Add. Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. ‘Refd. 
Gayler & Pope v. Davies, [1924] 2 IK. B. 75. 


284. Add. Annotation :—Refd. Oldham v. Sheffield 
Corpn. (1927), 186 L. T. 681. 


288. Add. Annotations :—Consd. The St. Nicolai 
(1925), 183 L. T. 640. Distd.G. W. Ry. v. 
S.S. Mostyn, [1928] A. 0. 57. Refd. British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405; Witham Outfall Board v. Boston 
Corpn. (1926), 186 L. T. 756. Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. Mentd. Abrahams v. MacFisheries, 
[1925] 2 K. B. 18. 


Part IV.—Aggravation and Mitigation. 


290. Add. Annotation :—-Refd. Martin v. 


[1925] A. C. 359. 


Add. Annotation :—Refd. 
[1926] 1K. B. 636. 


Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1K. B. 536. 


Add. Annotations :—Refd. Ellis’-Trustee v. 
Dixon-Johnson (1924), ee L. T. 652; 
Martin v. Stout. [1925] A. C. 359; Never- 
Stop Ry. (Wembley) v. British Empire Ex- 
hibition (1924) Incorporated, [1926] Ch. 877. 
Mentd. Berners v. Fleming, [1925] Ch. 264. 


Add. Annotations :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Meatechappii. ee 
2 K.B. 604. Mentd. Northwood v. L. C. C 
(1927), 1387 L. T. 49 ; Roberts v. Anglo-Saxon 
Insce. Assocn. (1927), 96 L. J. K. BG. 590. 


Add. Annotation :—Mentd. Black v. Ad- 
miralty Comrs., [1924] 1 K. B. 661. 


PART IV. SECT. 2, SUB-SECT. 1.—B. 354 i. 


341 x, ——-.]—CANADIAN FLEXIBLE 
SKATE Co., LTD. v. MONARCH eete 
ALANUFACTORING Co., LTp., (1925] 2 

. L. R. 387; oe 


ee ee KENNY v. DRUM- 
MOND & DvOnwreicy (1926), 209 W. A. 
L. R. 6.—AUS. 


362i. Sale of goods—Refusal to 
accept.}—Unless a purchascr has by 
the contract of sale a right to ropudiaic. 
he cannot repudiate the sale. If he 
docs so, the vendor may sue the pur- 
chaser for the price, or re-sell the 
article; & if by such sale be incurs 
a loss, then the purchaser must make 
it good. But the vendor must take 
into consideration such payments as 
ade purchaser may have made on 
unt.—Foster », HEINTZMAN & 


Stout, 
298. Cohen v. Sellar, 
301. 


341. 


343. 


347. 





contract 


best the 





sm. 


damages for wron 


expected sources ; 


Anticipatory bvreach.}— 
Where ee sere becn & 


were eo alte a to nomiuel damages Oo en 
as when plitfs. found that defts. wo 

not carry out the contract, they should 
have gone into the market & done the 
could with a similar con- 
tract.— AMPBELL Vv. MANES Le yt ¢ )s 


4 

affd. 15 Oo. Ww. N, "339 .—CAN, 
Trouble & risk attending 
performance of contract.J}—In allowing 


contract to accept delivery of poles not 
et cut :—Held : there should be taken 
nto consideration the risks of dis- i. 
appointment & diffi 
& delivery that me arise from un- 
an 
reduction of damages should bo made 


347a. ———.|—-Pltf.’s duty to minimise damage is 
limited to doing what is reasonable in all the 
facts of the case, the onus of showing a breach 
of that duty being on deft.—FINLAY (JAMES) 
& Co. v. V. Kwik ae Tona HANDEL 
MAATSCHAPPIS, {1 928] K. B. 604; 97 
L. J. K. B. 817; 130 by T. 582; 44 T. L. R. 
648; 72 Sol. Jo. 468. 


351. Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, 


[1928] 2 K. B. 604. 


352. Add. Annotation :—Refd. Martin v. Sout, 
[1925] A. C. 359. 


356. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 181 L. T. 652. 


377. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K..B. 771. 


PART IV. SECT. 2, SUB-SECT. 2. 


m {. Continuing contract with 
doctor.|——-Where & person has a contract 
with a doctor whereunder he is entitlod 
to the doctor’s services when they arc 
required as a result of disease, accident 
or other causes, he cannot, in an action 
for damages for personal injuries, 
recover as damages the amount which 
* such services would havo cost had he 

ce) contract.— 
TAYLOR v. TURNER, [1925] 3 D. L. R. 
574; [1925] 2 W. W. R. 490.—CAN. 


PART IV. SECT. 8. 


Conversion——Onus of proof.) 

here it. was found that there was 
no authority in deft. bank to sell 
shares pledged as collateral security 
without” judicial process :—-Held; as 
urden was on the 


breach of 
pe 





:—Held : 


1 repudiation of a 





culty in cutting 


allowance in 


for the release from the care,.trouble & to damages, the 
o., [1923] 4 D. L. R. 166.—CAN. risk attending a full exccution of the bank to show it got full value for 
3652 ii. —— ———.] — BRADLEY ¥. co ee es va ors v. McGrecor, the shares.—GEORGESON_v. DOMINION 
BAILRy & JASPERSON, {1923] a0: L. R. ure g L. R. 86; 2 W. W. R. Bank, [1924] 8 D. L. R. 6073; 2 W. 
604; 520. LL. R. 439.—CAN 94; 20 ith L. R. aso —CAN. R. 931.-—CAN. 
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Vol. XVH.—Damages. 


Cases 388-—426a. 


Part V.—Measure of Damages. 


888. Add. Annotation : — Mentd. 
Lanyon v. Lanyon, [1927] 2 Ch. 264. 


393. For the cross-reference following this case: 
** As to interest under Civil Procedure Act, 
1833. (c. 42), s. 28, & damages in lieu of such 
interest.|}—See Monry & Monny LENDING,” 
read ‘‘ As to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, & damages in lieu 
of such interest, see Monny & 


LENDING.”’ 


408a. Option to purchase—Profit on resale lost by 
improper withdrawal.] — Pitt, j 

deft. to purchase a freehold 

house for £4,000, agreed to sell the property 

to S. for £4,500, & then wrote accepting 

deft.’s offer to sell the house. 

time deft. had sold the property to B. for 

£4,000 :—Held : as specific performance of the 

contract was impossible by reason of deft.’s 

own act, pltf. was entitled to recover from 

deft. as damages £500, the difference between 

the price at which the property was offered to 443. 

pltf. & that at which pltf. contracted to sell 


option from 


Re Lanyon, 


MONEY- 
made. 


having an 


In the méan- 


in the United Kingdom for their vessels, 
pltfs.’ profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
After observing the agreement with 
pltfs. for five months defts. repudiated it :— 
Held: as the continuation of the agreement 
between pltfs. & defts. fo" more than six 
months depended on theioliion of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside. the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month.—FRANCO-BRITIsH SHIP 
STORE Co., LTD. v. COMPAGNIE DES CHAR- 
GEURS FRANCAISE (1926), 42 T. L. R. 735. 


Add. Annotation :—Mentd. Hardie & Tane v. 
Chiltern, [1928] 1 K. B. 663. 


it-—GOFFIN v. HOULDER (1920), 90 I. J. Ch. gig. Aad. Annotations :—As to (1) Apld. Smith v. 
Schilling, [1928] 1 K. B. 429. As to (2) Refd. 


488; 124 L. T. 145. 


412a. Continuation of contract depending on third 


Martin v. Benson, [1927] 1 KK. B. 771. 


party.}—Defts. agreed in writing to purchase 420. Add. Annotation :—Mentd. Sorrell v. Smith, 


_ from pltfs. all the stores that they required 


[1925] A. C. 700. 


Part VI—Liquidated Damages or Penalty. 


424, Add. Annotation:—Generally, Refd. Admiralty 
Comrs. v. 8.8. Chekiang, [1926] A. C. 637. 

426. Add. Annotations :—As to (2) Apld. English 426a. 
Hop Growers v. Dering, [1928] 2 K. B. 174. 


PART V. SECT. 1, SUB-SECT. 1. 


380 xi. -J}—~In an action for 
damages for breach of contract, the 
measure of damage is the estimated 
loss directly & naturally resulting 
from the breach thercof.—HatrttLp 

Co. v. CRONKHITE (1922), 50 N. B. R. 
456.—CAN, 

380 xii. J--In an action for 
damages for non-acceptance of goods, 
the measure of damages is the esti- 
mated loss directly & naturally re- 
sulting in the ordinary course of events 
from the buycr’s breach of contract.— 
RecorD FouNDRY & MACHINE Co. »v. 
Garson, [1923] 2 D. L. R. 142; 50 
N. B. R. 110.—CAN. 


380 xiii. Goods manufactured or 
partly manufactured.J—In respect of 
goods manufactured or partly manu- 
factured & ready or partly ready for 
delivery, before defta. rcpudiated their 
contract :-—Held: pltfs. were entitled 
to recover, as damages for breach of 
contract, a sum equal to tho contract 
price of the finished or partly finished 
goods, less their value at the time of 
or within a reasonable time of the 
breach.— HAMILTON Grar & MACHINE 
Co. v. LEWIS BROTHERS, eel 3 
D. L. R. 367 bY 64 O. L. R. 585.—C N. 

sn. Consignment of wheat for sale— 
Failure to sell.|-—Where grain is con- 
signed for sale & the consignee is in- 
structed to sell it as soon as it is un- 
loaded, if the price be then a certain 
figure or bettor, but he noglects to 
carry out such instructions, the con- 
signor is entitled in damages to the 














difference between the price at the 
time of unloading & the lower price on 
the day when he lIcarns that the grain 
has not been sold, cven though he docs 
not immediately notify the consignec 
that his instructions have not been 
curried out.——-PARADIS vw. FEDERAL 
Grain Co., Lrp., [1925] 2 W. W. RH. 
164.—CAN. 


sw. Agreement to exchange & sell 
timber berths—Loss of profits—Sub- 
stantial damages.|—KNOX LEWIS 
2. HALL, [1927] 2D. L. R. 1128; (1927) 
3 W. WwW. R. 27 ° 38 B. Cc. R. 348.—CAN. 


sh. Agreement to pay for mineral 
claim & keep up assessment work~— 
Claim allowed to lapse.|—Held: the 
measure of damages was the value, if 
any, of the property lost.—McGER v. 
CLARKK, [1927] 1 W. W. R. 593; 38 
B. Cc. R. 165.—CAN. 


sd. Wrongful eviction of lessce.)—In 
regard to damages recoverable by a 
yrouee ty. evicted lessec, the caso is 
governed by the general rule applicable 
to all breaches of contract, namely, 
that the party wronget is, so far a8 
money can do it, to be placed in the 
same situation, with respect to 
damages, as if the contract had been 
portioned: Compensation to the 
essee will not be confined to the value 
of the igtiee debi term, but will include 
all loss naturally resulting from the 
eviction.—Haack v. MARTIN, [1927] 3 
D. Re R. 19; [1927] 8. CG. R. 413.— 


af, of racehorse to trainer for 
specific “sported “Owner taking horse 
505 


Generally, Mentd. Palmolive Co. (of England) 
v. Freedman (1927), 44 T. L. R: 86. 

.|—Deft. was a member of pltf. society, 
which was formed to organise the marketing 


away before expiration of period —TI.oss 
of prospective winnings recoverable.j\— 
IiowBE v. Trery (1927), 27 SS.) BR. 
Ne 301; 44N.S. W. W. N. 102. 


PART V. SECT. 1, SUB-SECT. 2. 
414 ii. Revad. on other grounds, 
Q.R.15 K. B. 11; [1907] A. C. 454. 


PART VI. SECT. 1, SUB-SECT. 2. 


424 vii. -}+-A rate of damages 
provided for in a contract between a 
co-operative co. & a grower of fruits & 
vegetables, under which the latter 
agreed to deliver all his products to 
the co. to be marketed by it, for the 
breach thereof :—Held: to be liqui- 
dated damages & not a ponalty.— 
ASSOCIATED GROWERS OF BRITISH 
CoLumBtiA, LTD. v. BRITIBH COLUMBIA 
Fruit LAND, LTN., io) DL. R. 
871; [1925] 1 W. W, §05; 34 
B. Cc. R. 533.—CAN. 

424 viii. —-—.}—A contract between 
ae. & deft. provided that should deft. 
ail to deliver to pltfs. all the wheat 
covered by the contract, he would pay 
to pltfs. as be reer damages 25 cents 
per bushel) for all wheat which he 
should have failed to deliver :—ZJfeld : 





the 25 cents r bushel was not a 
enalty but pguideted damages.— 
ASKATCHEWAN “OPERATIVE WHEAT 
PRODU 


WSKI ere 


LTD. v. ZURO 
L. {1926} 


CERS 5 
[1926) 3 D. R. 810; 
. e R. 604.—CAN. 


Lrp. v. THE COMMONWEALTH, [1937 
Argus L. R. 415.—AUS. 


Cases 426a-—604. 


of home-grown hops by their sale through pitfs., 
ment deft. undertook 
to deliver to pltfs. all hops grown or 2 appeal 
by him in 1926 on certain land. . The - 
ment also provided that if deft. failed to 
deliver to pitfs, the hops or disposed of them 
otherwise than through pltfs., 
to pltfs. as & for liquidated damages £100 per 
acre or proportionately on a less acreage :— 


& by a written a 


Held: as a breach of the 


occasion serious damage which it might be 
difficult to value exactly or ascertain before- 


e would pay 


ment might 
461. Add. 


Enauiso aNpD Emvprere Diarst SUPPLEMENT. 


hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages.—ENGLISH Hop GROWERS v. 
ING, [1928] 2 K. B. 174; 97 L. J. K. B. 569; 
189 L. T. 76; 44 T. L. RB. 448, O. A. 


455. Add. Annotation ;—Refd. 
Growers v. Dering, [1928] 2 K. B. 174. 


Annotation :—Refd. 
Growers v. Dering, [1928] 2 K. B. 174. 


DER- 


English Hop 


English Hop 


Part VIl.—Pleading, Proof and Assessment. 


561. Add. Annotation : —- Mentd. 
Biddulph & 
Agricultural Soc., [1925] Ch. 769. 
Contingent damages.|—-When a 
verdict is found for deft. upon an issue which 

ury cannot assess con- 
tingent damages for pltf., without the assent 
HARLAND (1840), 1 
Man. & G. 644; 1 Scott. N. R. 474; 2 Jur. 


Wholesale Soc. v. 








574a. 
bars the action, the j 
of deft.—NEWTON v. 
350; 133 EB. R. 490. 


Annotations :—Mentd. Harvey v. Bridges (1845), 3 Dow. & L. 
55; Wright vw. Burroughes (1846), 3 C. B. 685; 


Burrell (1851), 10 Cc. B. 821; 
1¢. BN. 8. 16 

714: 
Higgs (1861), 10 C. B. N. 8.713; T 
31 L. T. 90; Beddall v. Maitland (1 


Edridge v. Hawker (1881), 50 L. J. 
Hawkes (1881), 18 Ch. D. 199 
60 L. J. Q. B. 4 i 


64; Hemmings v. Stoke Poges Gol 


-J.Q. B. 
[1920] 1 BK. B. 720. 


576. After this case add ‘‘———In matrimonial 
causes.]|—Sce HUSBAND & WIFE, No. 4677a.”’ 


PART VI. SECT. 1, SUB-SECT. 8. 


442 i. Onus of disproof.) 
—If the sum mentioned in a bond is 
expressed to be a ponalty, the onus of 
show that it was intended as liqui- 
dated damages is on the person assert- 
ing it.-—R. (A.-G. oF CANADA) v. 
LONDON GUARANTEE & ACOIDENT Co., 
LTp., {1920] 2 Ww. W. R. 83.—CAN. 

448 iii. -}—Where a sum 
is stipulated to be paid as liquidated 
damages, & is payable, not on the 
happening of a single event, but of 
one or more of a number of events, 
some of which might result in incon- 
siderable damage, the ct. may decline 
to construe the words “ liquidated 
damages ”’ according to their ordinary 
meaning & may treat such a sum asa 
ponpity. —~ SHATILLA ¥. FEINSTEIN, 

1923] 3 D.L. R. 1085; 16 Sask. L. R. 
454; (1923) 1 W. W. R. 1474.—CAN. 

458 iv. ——.}~—Held:; having 
regard to the language in a clause of a 
contract of service, fixing a sum as 
liquidated damages for violation by 
deft. of any or all of the provisions of 
the contract. the sum was not 
in the nature of a slant OR A 
NION ART Co., LTD. 0. MURPHY (1923), 
64 O. L. R. 332.—CAN. 


PART VI. SECT. 1, SUB-SECT. 5. 


iientieced’ dhe bona Disce eae 
n a bon ven under 
Canada Grain Act by one licensed to 
operate a country elevator :—Held: 
to be a penalty & only recoverable to 
the extent of the actual loss shown, 
there no evidence to show it 
was intended as aqidates damages 
& because the conditions of the bond 
e ormance of many 

acts, some of which might be of great 
& others of trifling importance,—R. 




















Delaney v. Fox (1856), 
6; Carter v. Hughes (1858), 2 H. & N. 
Pollen v. Brewer (1859), 1 L. T. 9; 

Death Insce. v. Mackenzie (1861), 5 L. T. 20; 
ord v. Laws (1874), 
881), 17 Ch. D. 1743 
Ch. 577; 
; Jones v. Foley ret 


elf 


Agricultural 
District 


Ry. Co., 
177; 1385 


594. 


Davis v. 


598. 


Accidental 

Blades v. 
kd wick v. 
Club, 


(A.-G. oF CANADA) v. LONDON GuUA- 
RANTEE & ACUIDENT Co., LTD., [1920] 
2W. W. R. 83--CAN. 


PART VIL SECT. 1, SUB-SECT. 6. 





wdated mages. 
pert (1912), 23 O. W._R. ‘ 
40. W. N. 183; 7D. L. R. 291.— 


PART VI. SECT. 1, SUB-SECT. 7. 
the exclusive agency for six months 
for the sale of certain land. Deft. 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months he would pay as liquidated 
dames an amount equal to $2 per 
acre for each acre of the 1,000 acres 
unsold. Deft. failed to effect a sale: 
Ppa : eo aes eg bret 

a ari on preoft o ure 
make the sales, without ha 
actual less.—NORTHER 
v. Rasmussen, [1924] 
1015.—CAN. 


PART VIL SECT. 1. 
549 xv. .J-~ To recover 
special dam a pie. must expressly 
m them in his pl & provo 
eee bell eB. te BAe 
. AER, ° 2 ; 
Ww R. 1249; 18 Sask. L. R. 29 








Ce el 





r e e 


Pte Wi eae Fry cat 
+» WILKINSON ¥. ; 
1928} 4D, L. R. 1188; 5090. L. R. 
20,.—CAN. 
PART VII. SECT. o . 
5591. Necessity for proof of special 
damage.}-—~-On a claim for Naante for 


506 


582a. ———.]—-Where 
awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury; he has no power to enter 
judgment for the capitalised amount of the 
annuity.— FOURNIER v. CANADIAN NATIONAL 

1927] A. C. 167; 95 L. J. P. CO. 

.T. 609; 42 T. L. R. 629, P. O. 


Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 


Annotation :—For ‘ Refd. S.S. Celia v. 8.8. 
Volturno, [1921] 2 A. O. 544,” read ‘‘ Expld. 
“ras v. S.S. Volturno, [1921] 2 A. C., 


@® jury has improperly 


601. Add. Annotation :—N.F. Peyrae v. Wilkinkon, 
[1924] 2 K. B. 166. 


602. Add. Annotation :—Refd. 
Dixon-Johnson, [1924] 2 Ch. 451. 


604, Add. Annotations :—Refd. Ellis’ Trustee v. 


Ellis’ Trustee v. 


ersonal injuries, pltf. cannot claim 
or special damages for nursing where 
he fails to show that he has either 
aid or is under any legal obligation 
ra) pay for the nursing done; ‘the fact 
that he intends to pay a sum to his 
nurse is not sufficient.—-CARROLL v. 
BAER, (1924) 2 D. L. R. 452; 1 
We Ww. . 1249; 18 Sask. L. R. 292, 
-]-—CLAUSEN v, CANA- 
DIAN TIMBER & LANDS, LTD. (1925), 
35 B. OC. R. 461.—OAN, 


PART VII. SECT. 8, SUB-SECT. 3.—B. 

598 i, Amount due in foreign currency 
—Date of judgment sued on.}—-Where 
deft. in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on which the ot. 
pronounces judgment :—Held ; the rate 
o be taken was that prevailing on the 
day ju ent was given in the nee 
Ot. in England, which gave pltf. the 
cause of action for the suit in Bombay. 
—MADHAVJI VIaRAM ¥. RAMNIKLAL 
VaDILAL (1921), I. L. R. 47 Bom. 
487.—IND, 

si. ——— ———~,}—Held: the rate for 
ei oe of Micrigetr payable in 
ore currency waar the ra 
on the date when each dividend became 


due.--THE CUSTODIAN ¥v. BLUCHER, 
(19237) 8 D. L. R. 40; [1937] 8.0. R. 
420.—0, WN. 


8s of 


6i. —— ——— 


oocurred by not being paid.— 
Pe tod oe fe ae 


Dixon-Johnson, [1924] 2 Ch. 451. Mentd. 
Richardson v. Richardson, [1927] P. 228. 

611. Add. Annotation :—Folld. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 


612. For the existing paragraph in original volume 
substitute the following paragraph :— 

--—In an action in this country 
for a debt payable in a foreign currenc 
the debt must be converted into En lish 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment. — PryrRar v. 
WILKINSON, [1924] 2 K. B. 166; 931. J.K.B. 
121; 180 L. T. 511. 


————.]— Between 19038 & 1909 pltés., 
Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of ‘four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable :—Held: judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due.— 
BUERGER v. NEw YorK LiFmp ASSURANCE 
Co. (1927), 96 L. J. K. B. 980; 187 L. T. 
481; 48 T. L. R. 601, C. A.. 

618. Citations :—Add ‘'15 Asp. M. L. ©. 570.” 

Delete ‘ revsg. S. C. sub nom. Drevrus & 
Co. v. ATLANTIC SHIPPING & TRADING Co. 
(1921), 87 T. L. R. 417, C. A.” 
Annotations :—Delete ‘ Mentd. Czarnikow 
v. Roth, Schmidt (1922), 92 L. J. K. B. 81; 
Ford v. Compagnie Furness (France), [1922] 
2 K. B. 797; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 

614, Add. Annotation :—Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 657. 

615. After this case add ‘‘ See, also, INSURANCE, 
Vol. XXIX., p. 389, No. 3104.” 

130 


618, Add. Citations :—98 L. J. Ch. 263; 
Add. Annotations :—As to (1) Consd. Anderson 








612a. 





L. T. 109. 


PART VII. SECT. 3, SUB-SECT. 4. 


627 ii. ———. + —-GAY Co., LTD. v. 
TRIOK, [1927] 1 D. L. R. 1091; 60 
QO. L. R. 8.—CAN. & 


CosGROVE v. 


692 viii a. 





PART VII. SECT. 3, SUB-SECT. 5. 


st. When assessment must be by 
master.)-—~ HENNIGAR 0. HENNIGAR 
(N. B.), [1926] 1 D. L. R. 891.—CAN, 
PART Vil. SECT. 4, SUB-SECT. 3.—A. 


"LARKE %, 
Wood, 127. 
xviii. 


ought to have open into account.— 

AN 
RAILWAYS, [1923] 4 D. L 
[1923] 3 W. W. R. 1152.—CAN. 





the damages wero excessive :—Held : 

there should be a new trial, unless 

pltf. consented to reduce his verdict.— 

C v Murray (1877), 
—~-CAN 


action for damages for breach of con- 


Vol. xVU. ~—Damages. 


y. Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 557; Buerger v. New York 
Life Assce. (1927), 06 L. J. K. B. 980. Gene- 
rally, Refd. Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. | 

Add. Annotation :—Generally, Mentd, Hardie 
& Lane v, Chiltern, [1928] 1 K. B. 663. 

Add. Annotations :—Refd. The Koursk, [1924] 
P. 140; Pirie v. Richardson, [1927] 1 K. B. 
448. Mentd. Cumberland v. Lanarkshire 
Tram. Co. (1927), 20 B. W. C. C. 780. 


Add. Annotation :—Consd. The Koursk, [1924] 
P. 140. 

Add. Annotation :—Consd. Wing Lee v. Lew, 
[1925] A. ©. 819. F 

Add. Annotation :—Refd.‘ Os \adian Pacific 
Ry. v. Kelvin Shipping Ce ( 117), 188 L. T. 
369. 


-|—The Ct. of Appeal may set aside the 
assessment of damages by a jury where the 
amount assessed is s0 small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter which they 
ought not to have considered, or that roe 
have omitted to pay regard to matter whic 
they ought to have considered.—SMITH v, 
ScHILLING, [1928] 1 K. B. 429; 97 L. J. 
K. B. 276; 188 L. T. 475; 44 T. L. R. 109, 
C. A. 

787. Add. Annotation :—Mentd. 
Barton, [1927] 2 Ch. 9. 

751. Add. Annotation :—Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

——.]—SmirTH v. Scuitiine, No. 721a, 


625. 
626. 


638. 
648. 
673. 


(21a. 





Williams 2. 


751a. 





ante. 

768. Add. Annotation :—Mentd. Hearn v. Southern 
Ry. (1925), 41 T. L. R. 305. 

784. Add. Annotation :—Refd. Smith v. Schilling, 
([1928] 1 K. B. 429. 

784a. -——.|—Sm1tH v. SCHILLING, No. 721a, ante. 

830. After this case add ‘‘ See, also, JuRiES, Vol. 
XXX., pp. 245, 246.” 

832a. ———.] SMITH v. SCHILLING, No. 721a, ante. 





705 iii. ——-.}---Mason SourTn 

ADIAN NATIONAL NORFOLK Ry. - (1889), 19 O. J. 
. R. 818; 132.-—CAN. 

731 ix. -——— .j——In an action to 


.}—~—Wheore 





recover an amount due under a contract 
for purchase of an hotel, deft. set up @ 
breach of warranty, but at the trial a 
plea of misrepresentation was sub- 
stituted. The jury were directed that 
the proper measure of da es recover- 
able by deft. would be that applicable 
in an action on a breach of warranty :— 


Temp. 


661 x. —-— —-—-.} -OoGHLIN ¥. LA tract, the j rded pltf. 230 for Held: there should be a new triai, for 
TONDERDE Dx JoumrrE (1903), 34 snecial damages, including law costs, the purpose of assessing damages upon 
8. 0. R.153.—CAN, £250 for lon of profits, & 220 for the basis of the difference between the 


general damdger. Deft. moved for a 
new trial upon the ground that the & 
more than & merely 
nominal sum as general damages was 


PART VI. SEOT. 4, SUB-SECT. 3.— 
680 v a. ——— ——. }-— Held : although 


award of an 


market price at the date of the contract 
the contract ee -O 

McLEop (1926), 26 8 R. N. 8S. W. 

578; 43 N. 8. W. W.N. 194.—AUS. 


the damages were excessive, the ct. excessive :—Held: as ch i Fg 
Ww acco . wrong or u of justice ha a 
sable Fre u row (1nba wnt been occasioned, a new tr ought not PART VII. sal 4, SUB-SEOCT. 3. 
Man. L. R. 193.—OAN, to be. ordered bet the judgment should « (6). 
—_—~ ahaa 1 Mags - coaronting to 748 1. Mistake—Acting wnon wrong 
Where an Geecment of ov i. the eianetion. of the pea her awarded princviple.}—-Where a ju “i assessed 
not thought to be unconscionable but OTieeL. 199 aL Nd. L. R wit) damages on a wrong principle ;—Held : 
only excessive, it ought to be set aside N.Z m [ ane aes cee gt pee ee 7 the ot. would aet aside the verdict on 
if the jury took into account some- ara - the ground of exoessive damage having 
thing which they ought not to have 692 —~— ——- ———.]}--GOLDMAN been given.—-FeNERTY v. HALIFAX 
en into account failed to take wv. Kinsy & Sons, Lrp., {1927)5. R.S. County (1858), 3 N.S. R. (2 Thom.) 
to account something which they 58.—AUS. 412.—CAN. 
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Part I1—Instruments Under Hand—Non-Testamentary. 


Inche WNoriah 555. Add. Annotation :—Consd. Swift v. Board of 


527. Add. Annotation :—Mentd. 
Shaik Allie Bin 
Omar Bin Abdullah Bahashuan (1928), 45 


Binte Mohamed Tahir v. 
ww ele Rok 


Part III. 


581. Add. Annotations :—Refd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 R. P. C. 
367; British Thomson-Houston Co. v. Metro- 
lectrical Co. 


politan-Vickers 
R. P. C. 1. 


582. Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 


2K. B. 604. 


PART I. SECT. 5, SUB-SECT. 1.—A. 


sa. Proof of execution— Deeds within 
county—9 Vict. c. 34, 8. 7.}-—-He pone 
CoUNTY REGISTRAR (1847), 3 Uz 
188.—CAN. 


eee I. SECT. 5, SUB-SECT. 1.—E. 
88 iii. Attestation required by 
statute— Deed improperly attested—-Kxe- 
culion admitted by grantor.}—Held: 
as the mtge. deed was not attested 
Ae reg Transfer of Property Act, 
. 50, it was invalid in spite of the 
ntor’s admission.—HikA BIBr v. 
AM HARI LAL (1925), L. R. 52 Ind. 
App. 362.—IND. 
sb. nae eee of——Sufficiency of— 
Absence of date.|—Held : ee deed was 
KENZIE i‘ 


po recorded.—Mo 
ee te S.R.(2 BR. & O 





PART I. SECT. 5, SUB-SECT. 2.—C. 
231 vii. ——— -]~—-HvUGGARD v. 
ONTARIO & S&S SASKATCHEWAN LAND 

wo (1908), 1 Sask. L. R. 526: 6 

L. R. 645; 8 W. L. R. 866.—CAN. 


PART I. SECT. 5, SUB-SECT. 4. 


Land Act, 1888, s. nO 
—HJORTH v. SMITH (1897), 6 B. C. 
369-—OAN. 





i--—— 





Trade, [1925] A. C. 520. 
557. Add. Annotation :—Mentd. Rye v. 


Purcell, 


[1926] 1 K. B. 446. 


Instruments. 


(1928), 45 


Interpretation of Deeds and Non-Testamentary 


587. Add. Annotations :—Refd. Tournier v. National 
Provincial & Union Bank of England. [1924] 
1K. B. 461; 
Com. Cas. 188. 


Livock v. Pearson (1928), 33 


592. After this case insert ‘‘ See, generally, Con- 


TRACT, Vol. XII., pp. 79 et seq.’’ 
597. Add. Annotation :—Refd. Schiller v. Petersen 


(1924), 130 L. T. 810. 


PART I. SECT. 5, SUB-SECT. 7.—A. 


e i. .l—Some of the persons 
named as joining in a covenant cannot 
be bound, where the others who are 
named, & whose concurrence is neces- 
sary to tho accomplishment of the 
object recited in the deed, have not 
joined. —MOORE 0. InwIn, (1926) 4 

L. R. 1120; 59 O. L. R. 546.—-CAN. 


PART I. SECT. 6, SUB-SECT. 1. 
406 iv. ---A deed under seal 
cannot bind a person who is not a 
Roam to the deed.— BATTLE CREEK 
oaereD CORN FLAKE Co. v. "KELLOGG 
ASTED CORN FLAKE Co., [1923] 
: 3 L. R. 543.—CAN. 








hail I. SECT. 7. 


425 ———.]-— BENNETT ¥v. 


PART I. SECT. 8, SUB-SECT. 3. 
i. ———.]J— DYNES v. BALES (1878), 


b 
25 Gr. 593.—CAN. 


LY 
PART I. SECT. 8, SUB-SECT. 5. 
454 vi. —.]—Under an 
agreement between pe & defta. for 
the sale of a business the latter under- 
took to incorporate a co. & to assume & 


pay the amount due on a cbhatto) mtge. 
In carrying out the agreomont pltf. 
signed what he thought was a mere 
transfer of the business to the co., but 
which was in fact a new a ‘eement 
which ex ronnly released defts. from 
its obligation to pay off the chattel 
mtge. There was no cvidence of any 
thing being said to or ic pltf. with 
respect to such releasc, & the evidence 
as to whether he read the new agrce- 
ment over before signing it was con- 


flicting :—Held : the pilodas had been 
fraudu cried inserted, & pltf. was en- 
titled © ind emnified by ae 


against his sebaity on the mtge.— 
JACK v. NANOOSE KLLINGTON CoL- 
area LTD. ook 8D. L. lt. 398; 
(1920) 12 We 67; 35 B.C. R. 


“PART III. SECT. 1. 
sd. Parent & child bearing same name 


—wNo addition of * senior ” or “ Junior *’ 
—Presumpntion in farour of parent, }— 
New BRUNSWICK ss le vw vac 


PART Il. SEOT. 2. 


576 x. —-—.}—INOHES v. Foag 
DOWLING ( (1870), 13 N. B. R. (2 and ) 


|, Add. Annotation :—Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


622. Add. Annotations :—Apld. G. W. Ry. v. 8.8. 
Mostyn, [1928] A. C.57. Refd. Abrahams v. 
MacFisheries [1925] 2 K. B. 18; British- 
American Tobacco Co. v. Jones. (1925), 134 
L. T. 405; Dee Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 159. Mentd. The 
St. Nicolai (1925), 183 L. T. 640; Witham 
Outfall Board v. Boston Corpn. (1926), 136 


825. 


842. 
853. 


L. T. 758. 882. 
627. Add. Annotation :—Refd. Greenhill v. Federal 893 
Insce. (1926), 95 L. J. K. B. 717. : : 


631. Add. Annotations : —-Consd. Sherwood  v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
v. Murphy (1924), 41 T. L. R. 158. 


665. Add. Annotation :—Apld.Saunders v. Young’s 
Brewery (1925), 42 T. L. R. 186. 

679. Add. Annotation :-—Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

697. Add. Annotation: 
(1924] A, C. 431 


700. Add. Annotation :—Refd. Russell v. Russell, 
£1924] A. C. 687, 

701. Add. Annotation :—Refd. 
[1928] P. 180. 


748. Add. Annotation :-—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 


750. Add. Annotations :—Refd. Re Hammond, Parry 
v. Hammond, [1924] 2 Ch. 276. Mentd. Ae 
Hack, Beadman v. Beadman, [1925] Ch. 633. 

786. Add. Annotation :—Refd. The Ruapehu, 
(1927] P. 47. 


792, Add. Annotation :—Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

801. Add. Annotation :—Mentd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

815a. Recurring words—Same _ construction.|— 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device.—WaATSON v. Haaaitt, [1928] 


-Refd. Samuel v. Dumas, 


The Penelope, 


PART III. SECT. 3, SUB-SECT. 3.—A. 


632 ii. ——— ——.]}—MANUVFACTUR- 
ERS LIFE INSURANCE Co. v. SWINNEY; 
[1925] 2 D. L. Kt. 503.—CAN. 


PART III. SECT. 3, SUB-SECT. 3.—B. 


705 xi. -k-In_ de- 
ciding whether a given transaction is 














McGLory, LTD. v. 
Lrp. & THOMPSON, [1923] 


BARTEL v. BEYEA 


716 xxii. —--—.}— 
(N. B.), [1926] 1 D. L. R. 1196.-—CAN, 


PART III. SECT. 3, SUB-SECT. 8.—A. 


895. 
900. 


969. 
981. 
998. 


tow ¥e Ty i 
-¢ a D 

poe ‘: Gases 17-—I 

Tt Pas ak 7 

F raat) t i a) ower Ok 


A. 0.127; 97 L. J. P. 

44 T. L. R. 90; 71 Sol. ; oe 
Add. Annotations :—Consd. Schiller v. - 
sen, [1924] 1 Ch.. 304. Refd. Phipps v. 
Rogers, {1925] 1 K. B. 14. | 


Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. ; 

Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, '1926] A. C. 545. 

Add. Annotation :—Consd. Re Ellwood, [1927] 
1 Ch. 455. 

Add. Annotation :—Refd. Wilston S.S. Co. v. 
Weir (1925), 31 Com. Cas. 111. 
Add. Annotations :—Refd.’ Jores v. Oceanic 
Steam Navigation Co., {1924, * K. B. 730; 
A.-G. v. Blackpool Corpn. #4928), 92 J. P. 50. 
Mentd. Pailin v. Northern Employers’ Mutual 
Indemnity Co , [1925] 2 K. B. 73. 

Add. Annotation :—Refd. Busby v. Avgherino, 
[1927] 2 Ch. 33. 

Add. Annotation :—Generally, Refd. Berners 
v. Fleming, [1925] Ch. 264. 

Add. Annotation :—Mentd. Re Villar, Public 
Trustee v. Villar (1928), 45 T. L. R. 18. 


1007. Add. Annotation :—Refd. Lowther v. Clifford 


(1926), 95 L. J. K. B. 576. 


1009. Add. Annotation :—Mentd. Re Keystone 


ae Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 


1015. Add. Annotation :—Refd. Westminster Bank 


v. Hilton (1926), 136 L. T. 315. 


1031. Add. Annotations :—Mentd. Elliott v. Bax- 


Ironside, [1925] 2 K. B. 301; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 


1065. Add. Annotation :—Consd. Taylor v. British 


Legal Life Assce. (1925), 94 L. J. Ch. 284. 


1067. Add. Annotation :—Refd. Elder, Dempster 


v. Paterson, Zochonis, Griffiths Lewis Steam 
Neate Co. v. Paterson, Zochonis, [1924] 


1098. Add. Annotation :—Refd. Gregg v. Richards, 


tion is not to be drawn.—GRIEVE 
DOME LUMBER Co., 


{1926] Ch. 521. 


949 xvi. ———-. }_ WILSON v. R., [1926] 
Exch. C. R. 8.—CAN, 
PART III. SECT. 3, SUB-SECT. 14. 


951 ii. --—PrRicr BROTHERS & 
mF R., [1926] 3 D. L. R. 642. 


2DL. R 








{ 773 xxx. -}—-Held: the words : 
penne 6 Lee Be ay onaditinial “net Proceeds * did not mean “not PART Ill, SECT. 3, SUB-SECT. 16. 
salo, it is the intention of the parties f[ig201'1 W. W.R. 140: 60D Lk, . th Grani of easement—Refer- 


at the time of entering into the transac- 
tion which must be regarded. That 
intention must be gathered from the 
terms of the deed itself & the surround- 
ing circumstances.—BISKAWBAD  v. 
MUKAMNAD: (1923), I. L. R. 45 
58.—IND. 

705 xii, ——— -———- ~——.]—The in- 
tention of the partics to an instrument 
must be collected from the language of 
the instrument, & may be elucidated 
by the conduct they have pursued.— 
MIDNAPORE ZAMINDARI Co., LTD. v. 
MUKTAKESH! PaTRANI (1926), I. L. R. 
6 Pat, 51.—IND. 


PART III. SECT. 3, SUB-SEOT. 4. 


716 xxi, ——.J—When a _ person 
agrees to purchase, he impliedly cove- 
nants to pay in the absence of termy 
exhibiting a different intention, but 
the whole dooument must be con- 
strued & may show that such implica- 


394; 30 Man. L. R. 90.—CAN 

d. liead now ** 815 a i.”’ 

815 a ii. -)}—Held:  evi- 
dence to show that a word was used in 
a different sense in one sentence from 
that in which it was used in a preceding 
scotence, was rightly excludcd.— 
MCDONALD v. HALIFAX CORPN. (1895), 
28 N. Ss. R. (16 R. & Q.) 84.—CAN. 


PART III. SECT. 8, SUB-SECT. 9. 


874 il. -]}—SHUKIN v. DEMOSEY 
(Sask.), [1927] 1 D. L. R. 649.—CAN. 


PART III. SECT. 8, SUB-SECT. 13.— 
- B. (b). 


948 vi. ——.}—As soon as there is 
an adequate & suflicient definition, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition will not 
vitiate it.—DARAPALE, ETL. v. NAZIR 
(1923), I. L. KR, 50 Cale. 394.--IND. 
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ence to plan—Fflan omitéed.)—Held: 
where there was no plan, parol evidence 
was admissible to identify the land.— 
BaNKS PENINSULA ELECTRIC POWER 
BOARD v. AKAROA BOROUGH COUNCIL, 
{1923] N. Z. L. R. 880.—-N.Z. 


PART III. SECT. 3, SUB-SECT. 18.—A. 


988 vi. -}-—Where there are two 
possible interpretations of a contract 
& one would lead to an obvious absur- 
dity cr injustice, the other interpreta- 
tion is to be accepted.—THOMPSON v. 
NORTH BATTLEFORD, (1924] 1D. L. R. 
169; 1 W. W. BR. 51.—CAN. 


988 vii. ———.}—Re Forp & Harvy 
(Ont.), (1926] 2 D. L. R. 749.—CAN. 

988 viii, ~——.]}—CANADIAN STEVE- 
DORING Co., LTD. v. KosBin LINE S.S. 
Co., CANADIAN STEVEDORING Co., LTD. 
v. Seas SHIPPING Co. (B. C.), [1927] 
4 D. L. e 614; [1927] 2: -. W. R. 
737.-—-CAN. 





1101-18998. wows aNnD Empme Dienst SUPPLEMENT. 


1101. Add. An notation :—Mentd. 
Gammon, [1926] Ch. 132. 


Sewing Cotton Co. (1923), 8 Tax Cas. 481; 
Whelan v. Henning (1924), 41 T. L.. R. 141; 
Alianza Co. v. I. R. Comrs., [1925] A C. 644; 
Foulsham v. Pickles, [1925] A. C. 458 ; Swedish 
Central Ry. v. Thompson, [1925] A. C. 495; 
Whitney v. I. R. Comrs. (1925), 42 T. L. R. 
58; Archer-Shee v. Baker (1926), 95 L. J. 
K. B. 929; I. R. Comrs. v. Anderstrém (1927), 
13 Tax Cas. 482; I. R. Comrs. v. Pakenham, 
ok Comrs. v. Longford (1927), 96L. J. K.B. 

1108. Add. Annotation :—Mentd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

1109. Add. Annotations :—Refd. Reed v. Page & 
East (1926) 42 T. L. R. 744. Mentd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 

- Zochonis, [1924] A. C. 522. 

1129. Add. Annotation :-—Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. R. 727. 

1149. Add. Annotation :—Mentd. Rye v. Purcell, 
1926] 1 K. B. 446. 

1157a. ———]—-ANon. (1849), 13 L. T. O. S, 325. 

1171. Add. Citation :—109 L. T. 820. 

1177a. ——.]—Davis v. Symonps (1787), 1 Cox 
Eq. Cas. 402; 29 E. R. 1221. 

1192. Add. Annotation s—Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 

1205. Add. Annotations :—Consd. United States 


PART III. SECT. 4, SUB-SECT. 1. 


1144 x. Blanks in printed form 
lg a ied in. ers DEMPSEY & MIDLAND 





1176 ‘xxxi. 


|. Gregg v. Richards, 


2 W. W. R. 186; 5 ies aa L. 
revag., [1923] 4 D. L. 

3 W. W. RK. 61 0 CAN. 
-}—Defts. excepted 





ing Board v. Bunge & Born (1924), 
Shipp LR. 73, Refd. Frenkel v. MacAndrews 
y 139 L. T, 327. 

1224. Add. Annotation :-—Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1230. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 98 
L. J. Ch. 620. 

1238. Add. Annotation :—Mentd. Baldry v. Mar- 
shall, [1925] 1 K. B. 260. 

1285. Citations :—For the existing citations sub- 
stitute “ GREVILLE v. ATTKINS (1829), as 
eee in 4 Man. & Ry. K. B. 872 at p. 

1237. Add. Annotation :—Retd. Re Gardner, Ellis 
v. Hilis, {1924) 2 Ch. 243. 

1248. Add. Annotations :—Refd. Jacobs v. Batavia 

General Plantations Trust (1924), 98 
LL. J. Ch. 520. Mentd. Berners v. Fleming, 
[1925] Ch. 264. 

1262. Add. Annotation :—Mentd. Midland Bank 
v. I, R. Comrs., [1927] 2 K. B. 465. 

1822. Add. Annoviation :—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

1827. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1829a. -.|—Parol evidence is admissible 
to show that a party to a written agreement 
to purchase entered into it as agent to 
another.—MARSTON v. RoE d. Fox (1838), 
8 Ad. & El. 14; 2 Nev. & P. K. B. 504; Will. 
Woll. & Dav. 712; 8 L. J. Hx. 293; 112 


BH. R. 742, Bx. Ch. 
Annotations -—Consd. Israell v. Rodon (1839), 2 Moo. P.C. C 
51. Refd. Matson v. Magrath (1819), 1 Rob, Kecl. 680. 
Mentd. Doe d. Evans v. Evans (1839), 2 Per. & Dav. 378. 


R. 366; 1228 il. ee ——.}—~—BLA KITE Vv. 


. 491; [1923] McLENNAN (1901), 33 N.S. R. 558,— 
CAN. 


PART III. SECT. 4, SUB-SECT. 3. 


, [1924] 4 D. L. R. 570.— 
CAN 


1144 xi. -J—CANADIAN COL- 
LIERIES (DUNSMUIR), Lrp. v. DUNS- 
MUTR, a ae v. MACKENZIE (1911), 
18 B. O. R. 538.—CAN. 

1144 xi xii. -_/-LACHMAN DAS v. 
RAM PrasAD (1927), I. L. R. 49 All. 


680. Pipes 

h .}—WILLARD v. MCNAB 
até), 2 Gr. 601.—CAN, 

———.J—PAPINEAU t. GUARD 
agin), 2 Gr. Gr. 612. —OAN. 
——,}—McGiit. v. MCGLASHAN 
(1857), 6 Gr. 324.—CAN, 

1174 i. da to nature of transaction— 
Absolute conveyance—Relationship of 
mortgagor & mortgagee.}—Where a 
registered instrument clearly shows a 
transaction between the parties to be 
w sale, oral evidence to show that it 
was intended to be 4 mtge. is inadmis- 
sible in evidence.—MAUNG ae a HOO 
v. Mauna Tun SaAIn (1927), I. L. R. 
5 Tan. 644.-- IND. 


PART III. SECT. 4, SUB-SECT. 2 


1176 xxviii. -}—Where parties 
to a contract have set out ita terms & 
conditions in writing, which is pre- 
sumably intended to be a record of 
the transaction, the law does not per- 
at the introduction of other terms by 

eans of oral evidence.—STEINE 0. 
MaTHIRU, [1923] 3 W. W. R. 493.— 


1176 xxix. ; seep he re, an oom: 
agreemen Soin e 
gina Frands. evidence of an alleged 
parol vartation of ite terms is inadmis- 
sible—HaLL v. GOLDSTONE, [1923] 
N. iL. ee 916.—N.Z. 


1176 ———, ] —- KASTER v. 
Gouin 19251 2 2D. L. R. 742; [1925) 

















to hg declaration on the ground that 
pitf. could not vary the terms of a 
written deed of transfer by evidence 
of a prior agreement, unless or until he 
expressly claimed a cancellation, ratifi- 
cation, or reformation of the deed of 
transfer :—Held : the exception should 
be upheld.—ADAM v. JHAVARY (1925), 
46 N. L. R. 190.—S. AF. 

1176 xxxii. ——.}—Bar’ v. BE- 
aay 3), {1926]) 1 D. L. . 1196.— 


1176 xxxiii. ——-.]—-TYSoON v. ABER- 
CROMBIE (1888), 16 O. R. 98.—-CAN. 


1176 xxxiv. 
MAN (1899), 8 Nfld. L. R. 170. ~-NFLD. 


1176 = xxxv. Where an 
agreement signed by deft. was not 
accepted by pitf., there was no 
memorandum in in writing of the agree- 
ment actually sneered into between 
the parties :—Held: the Yule pro- 
hibiting the introduction of re 
Ad age he vary the terms of 

writing h no applica tion. DOREY 
v. GRAY (i908), 42 N.8. R. 259.—CAN. 

1176 xxx: {, -}—The rule of law 
that extrinsic evidence is not, in 
general, admissible to contradict, vary 
or ex lain written instruments, must 
be enforced in cases baer fairly come 
within it.—FoRMAN pao TRUST 

» Lrp., (1927) S. O. "R. 1.—CAN. 

11891, ——.) -— Held: paro}  evi- 
dence was not admissible is contradict 
a statement in a document as to owner: 
ship py showin. that a wife, in Pa 

ey 











ing i a eae Seen Of 
ee oe AHOME 
REALTY (1924) 1 . L. WE 201; 
[19241 8. ©. oR 8.—CAN. 


wooo iv. —— -——.}—ADVANCE 
THRESH oe ee v. re 
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1237 v. ———.}--When the ct. infers 
that a written document was not 
intended by the parties to contain the 
whole agreement, evidence of other 
terms not included in it may be given 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct & language of the parties 
& the surrounding circumstances.— 
CONNORS v. McGREGOR (1924) 2 

W. W. R. 294; 


D. 8 ; 20 
Alta. L. R. 28)).—-CAN 


1237 vi. —-—].—Extrinsic evidence 
to add a condition to a et a 
contract :— : not ad ible.— 
FORMAN 2. 


ONION TRUST Co. (Can: 
{1927} 1 D. L. R. 68.—CAN, 


PART HII. SECT. 4, SUB-SECT. 5.—A. 
m i.——~—.]— Held: oral evidence 
was admissible to explain the eek 
rounding circumstances.—SCHECTER 
Poe ee v. en ae an. . 
(1927) 3 D. L. R. 1167; [1927] 3 
R. 111.—CAN. 


—-—. |} HERRON MAaYLa 
raltad, | , (1987) 4p. L. R. “U7; ; B27 
768.-—-CAN. 


PART III. SECT. 4, hatha 6.—B. 


1841 xiii, —-——.}-—Lpwr 
v. HUGHES (1908), 13 B. o. He 228 
CAN. 


ne erg of land was evidenced ge & 

receipt, | t, which did not specify the land : 
—-He pare! evidence was admissible, 
in an jon for specific performance 
of the agreement, 


to show what was 
the subject- t. ROLLO- 
808: 6 


matter. BaXTER 
Oe Be ar 21 W. . R. 
sp. Account. }~Held : ’ parol ae 


1354. Add. Annotation :—-Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924]1 K B. 762. 

13864. Add. Annotation :—Censd. Boot v. Uttoxeter 
U. D. O. (1924), 88 J. P. 118. 

1401. Add. Annotations: —Refd. Sherwood v. 
‘Tucker, [1924] 2 Ch. rh Mentd. Batchelor 
v. Murphy, [1925] Ch. 2 

1410. Add. Annotation: ce: Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1443. Add. Annotation :—Refd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. S. 
K. B. 980. 

1459. Add. Annotation:—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1469. Add. Annotation :—Distd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 

1471. Citations :—For ‘the ory citations read 
‘“‘MinpMay’s CASE (1584), 1 Co. Rep. 175 a; 
Jenk. 247; 76 E. R. 879; sub nom. MILDMAY v. 
STANDISH, Cro. Eliz. 34; Moore, K. B. 144.”’ 

1485. Add. Annotation -—Refd. Bird v. I. R. 
Comrs. (1924), 12 Tax Cas. 785. 

1513. Add. Annotation :—Refd. Michael v. Phillips 
(1923), 180 L. T. 142. 

15384. Add. Annotation :—Refd. Smith, Hoge v. 
Bamberger (1928), 97 L. J. K. B. 725. 

15387. Add. Annotation :—Consd. Jacobs v. Batavia 
oo Plantations Trust, [1924] 2 Ch 

1542. Add. Annotation: — Mentd. Hdwards v. 
Porter (1924), 41 T. L. BR. 57. 

1562. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1576. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

1582. Add. Annotations :——Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 

(1923), 180 L. T. 142. 
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1588. Add. Annotationa: —Consd. Jacobs vv. 
Batavia & General Plantations Trust (1924), 
93 Iu. J. Ch. 520. Refd. Michael v. Phillips 
(1928), 180 L. T. 142. 
1607. Add. Annotations sarap United States 
' hip pping Board v. B Born Limitada 
ay (1925), 1384 L. "8 3. Refd. Cunard 
8S. Co. v. Buerger (1926), 185 L. T. 494. 
1628. Add. Annotation :—Consd. Jacobs v. veraaer: 
General Plantations Trust (1924),- 
L. J. Ch. 520. 
1638. Add. Annotation :—Mentd. Morris v. Harris, 
{1927] A. O. 252. 
1652. Add. Annotation :—Refd. Re Carnarvon’s 
ee ietinee S. E., Re Carnarvon’s Highclere 
S. BE. (1926), 70 Sol. Jo. 977. 
1672. Add. ror :— Mente. 
Dumas, [1924] A. O. 481.. 
4675. Add. Annotation :—Refi Excess Insce. v. 
Mathews (1925), 81 Com. Cas. 43. 
1678a. Printed words deleted.|—Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words. —SASSOON (M. A.) 
& Sons, Lrp. v. INTERNATIONAL BANKING 
Corpn., [1927] A. C. 711; 96L. J. P. C. 158 ; 
137 L. T. 501, P. O. 
1694. Add. Annotation :—Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 
1709. Add. Annotation :—Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 
1733. Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 
1785a. Incorporation of guarantee clause—Identity 
of clause uncertain—Clause not avatlable. J— 
Pitis., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 


Samuel v. 


was admissible, to show what an 
account referred to in an agreement 
& to indentify such account.— 


was, 
ibe 12 


eee Te vo. GLENOROSS 
N. R. (1 Han.) 105.—C 


PART III. SECT. 4, SUB-SECT. 7. 
gi. “ Right of way clearing.’’]— 
He. extrinsic evidence was properly. 
admitted to anew that amongst railway 
contractors, & lway construction 
work, the above words had acquired 
& aspedial & technical meeps By applied 
to land requiring to be cleared & 
not te og full area of the right of way. 
—ITLAIN v. KENNEDY (1914), 43 
N. B. 3 173.—CAN. 

g ii. ‘““ Wood cutting voyage.’ ]}—~ 
where an insurance policy contained 
an exception that the ship was not 
covered if lost when engaged on a 
wood cutting voyage, the ct. refused 
to allow parol evidence to be a oh in 
ee of the word ood.”*-—- 

MARINE INSURANOR Co. 
(1887), vl Nad. L. R. 173.—NFLD. 


PART Ill. SEOT. 4, SUB-SECT. 8.—A. 
139 


3B6 x 
dootrine” of contem mpoanss Ze peepee 

ed, speaking gene »0O w ere 
t is pontrast is ambiguous ;. MYERS 








—- ——.)— The 





Unton NaTuRAL Gas Co. (1922), 53 
OQ. L. R. 88.—C. CAN. 

1 sac ——.] — Re 
CANaD 


Ry. Co. & 
Orrawa, | gah 4 D, D. L. R. 1217; > 56 
0. L. R. 153.-—-CAN. 


PART lil. SECT. 4, SUB-SECT. 11.— 
st. To prove illegality of consideration 


—Hvidence inadmisstble.}—-DAUPrHINEE 
Cane (1924), 57 N.8. R. 506.— 


PART III. SECT. 4, SUB-SECT. 11.— 
E. (a). 


1496 iv. }—AVERBACH Ut. 
BLoom & DWORKIN (Can.), [1927] 3 
D. L. R. 721—CAN, 


PART III, SECT. 4, SUB-SECT. 11.— 





tS 
e 





G. (a). 
Tar ea v. JOHNSON, 
dns) 42 R. 1783 32 B.C. R. 
495; 1 Saay - Ww. ba Ranked cy —CAN. 
hii. oral agree- 
ment acted on Sapa v parties. ~ .}—In an action 
foreclosure sale on default in 


written forme of prinol ae tear gece ete Me 
ment i " payment 

aia a not be aracted until a subse- 
quent, date could be proven & entrees 


—JOHNSON INVE LTD 
Faceripe HE 2 ar Ly a 985; 
{1923 


a eect 
SCHWARTZ (Man. > orteage | 8 Ms T. a 
894.—OCAN, 


PART III. SECT. i al 11.— 
1573 i. Hvidence admissible—Proof of 
lon, er t 


in fact founded on 
consideration.—-K1RK_ v. 
GREAVES, 1 1990) N. Z L. R. 260.— 


¢ e 


mi,—— -——~ ——-,.}—-Where a 
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complete agreement was contained in 
&® Written contract & it satisfied Stat. 
Frauds :—Held: an oral arrangement 
as to remuneration was a aueperate 
collateral agreemcnt.—PERRY wv. Hs- 
PLEY, ea 4Du Kn. 1280; 3 OW. 
W. R. 674.—CAN. 





m ii. --—When the 
ct. “tafotn tha that a “a written document was 
not intended by the parties to contain 
the whole agreement, evidence of other 
terms not included in it may be given 
: they are nct inconsistent with what 
is written.—CoONNORS v. pe ae 
a ae pa L. R. 86; ono 7, R. 2943 

ta. L. R. 289. —CA 


ne III, SECT. 5, SUB-SECT. 4. 


Meaning to words given 
tnouah rp balessg construction fauty. 
—~Re & Miprann lL. & S 
Co., ienera 4 S. L. R. 670.—CAN. 





PART Ill. SECT. 6. 


ti. -}~—-The date mentioned 
ina “deod is not conclusive, & the actual 
date 7 the execution may be shown.— 
Dor CONNET v. DICKINSON (1860), 
12 N. *B. R. (1 — 456.—CAN. 





sw. ‘ zm cetcra.’’}-—The ee ** af 


cetera’ docs not render a contract 
unce » if its appreon. ser pears 
pat the context. 


Bioom & DWORKIN (Cane ), +1997) °3 
D. L. R. 721—CAN. 


Cases 1785a—2131. 


marine engineers. At the head of defts.’ 
letter was a printed notice, ‘‘ All offers are 
subject to our usual strike & arantee 
clauses, accidents, etc.’’ Pitfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was aubecds uently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to ‘ our usual ”’ 
guarantee clause & that their guarantee 
clause provided (inter alia) that ‘‘ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ’’ :— 
Held: as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 


ENGLISH AND EMPIRE DigEst SUPPLEMENT. 


a & as it was not “proved that defts. 
ad made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover.—ALISON (J. GORDON) & Co., LID. 
v. WALLSEND SLIPWAY & ENGINEERING Co., 
Lap. (1927), 48 T. L. R. 823, O. A. 


1744. Add. Annotation :—Refd. He Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


1869a. Curtilage, garden & adjoining elose.|— 
ANON. (1531), Bro. N. C. 86; 73 E. R. 885. 


ar nr tt :—Mentd. He Wait, [1927] 





1913. Add. Annotation: ape ity Public Trustee 
v. Lancaster Duchy, [1927] 1 K. B. 516. 


1941. Add. Annotation :—Mentd. Hyman v-. 
ptymmens Hughes v. Hughes (1928), 189 L. T. 


1944a. Limitation to commence after existing 
lease—Lease void.J—A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void.— 
BLACKMORE v. CUMBERFORD (1680), 1 Freem. 
K. B. 527; 89 BE. R. 395. 


Part 1V.—Covenants and Provisoes. 


2037. Add. Annotations :-—Mentd. Re cara 
Motor Co., Ha py. Chaplin, [1928] Ch. 105; 
Hood’s Trustees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 793. 


2101. Add. Annotation :—Mentd. Civil Service 
a . Soc. v. McGrigor’s Trustee, [1923] 2 


PART HUI. SECT. 8, SUB-SECT. 1.— 
A. (a). 53 -—~IND 

17871. General rule.J—If both the 
recitals & the operative part of a deed 
are clear & unambiguous, but are in- 
consistent with cach other, the opera- 
tive part must prevail.— HUSSAIN v. 


pore) ag 
sz, 9N. 8. 


CHIN caong (1924), I. L. R. 3 Ran. 


a Ill. SECT. 10, SUB-SECT. 1.—D. 


DAVISON 1. 
hi. (3 G. & O.) 474.— 


2111. Add. Annotation :—Refd. Wise v. Whitburn, 


[1924] 1 Ch. 460. 

2125. Add. Annotation:—Mentd. Rely-A-Bell 
Burglar & Fire Alarm Co. v. Hisler, [1926] 
Ch. 609. 

2181. Add. Annotation :—Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 


PART IV. SECT. 1, SUB-SECT. 2.—A. 


1990 i. General rule.J—Cts. always 
construe clauses in deeds as covenants 
rather are oa ene if they rcason- 

BV. re (N. 8.) 


BENJAMIN ably do —WOoLF 
(1911), 9 oof L. Re 4 402.—CAN 
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3. 
7. 
10a. 


14, 


20a. 


PART II. SECT. 2, SUB-SECT. 1. 
ga. 


wm Council. 


that 


Governor-General 
Governor-General is bound to accept 
the advice of the Executive Council, 
there ing 

J.A, 


Vol. XVII.—Cases 3-—20a. 


DEPENDENCIES. 


IncLupInGc Dominions, DEPENDENCIES, COLONIES AND British POSSESSIONS. 


Part |.—In General. 


Add. Annotation:—Refd. Sobhuza II. v. 
Miler, [1926] A. C. 518. 

Add. Annotation :—-Refd. Sobhuza II. v. 
Miller, [1926] A. C. 518. 
———-.}—-An extension of British juris- 
diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 





Part Il.—Colonial and 


Add. Annotation :—Generally, Mentd. A.-(. 
for Ontario v. Reciprocal Insurers, [1924] 
A. C. 328. 

Power of expropriation in mandated territory. ] 
— By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for ‘‘ safeguarding the civil 
& religious rights of the inhabitants of 
Palestine irrespective of race & religion.”’ 
In 1923 an Order in Council authorised the 
High Comyr. for Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 


~A. 
Dut to accept advice of _._. ...- 
Jeciaion by Governor-General 
Where a statute directa 
shall be decided by tho 4.—S. AF, 
Council, the 
t (p. 419) 1. 


up his min 


& mat 


no discretion in the 





13. 


vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of nativo law, & the 
agricultural & grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were exprr ‘riated to the 
Crown, to the extinguish t cf the use & 
occupation of them by nafi¥es under native 
law, certain lands being allotted exclusively 
to the natives :—Held: the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Oonvention.— 
SoBnuZa II. v. MILLER, [1926] A. C. 518; 95 
L. J. P. C. 187; 185 L. T. 215; 42 T. LR. 
446, P. C. 


Add. Annotations: — Refd. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 
Mentd. Commercial & Estates Co. of Egypt 
v. Board of Trade, [1925] 1 K. B. 271. 


Dominion Government. 


Governor-General personally, & there 
is no legal duty upon 


Proclamation fixing 
importation duties.}—The Governor- 
General purporting to act under Act 
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him to peruse 
Jaced beforo him & make 
npon them.—SCHIERBOUT 
. UNION GOVERNMENT, [1927] App. D. 


sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Couneil 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal :—Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Toreign Jurisdiction Act, 
1890 (c. 37); (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
{full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
provision for compensation.—JERUSALEM- 
JAFFA DISTRICT GOVERNOR v. SULEIMAN 


35 of 1922, a. 5, issued two proclama- 
tions, the an exchange duty 
for asbestos cement sheets imported 
from Belgium & the second confining 
the first to certain cheaper kinds of 
asbestos sheeta :——Held : the proclama- 
tions were infra vires the Governor- 
General, — Customs ComR. v. AIRTON 
aes Go., Lrp., [1926] App. D. 1.—— 


33 


Cases 20a—91a. 


28. 


24a. 


34, 


52a. 


52b. 


62. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


sf. Cannot suspend Habeas C 
ae ct.}-—-The reeing Parliament one 


Brana Y ' de J. 
ray S OAN. Que.) ‘ust 24 x 


Liability Ferre 
stitution ee i984. (a. 45), 


., [1926] A. C. 321; 95 L. J. P. O. 46; 
134 L. T. 600; 42 T. L. R. 299, P. OC. 


Add. Annotation :——Consd. A.-G. 
W. Ry. of Ireland, [1925] A. O. 764. 


——-— Grant of proprietary right in river— 
Canada.]}—By letters Pe issued. by the 
Lieutenant-Governor of Quebec in 1910 ender 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carr 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose. In 1928 a 
constructed any works, the provincial Govt. 
granted to resps. a lease of the water power 
& bed of the river within limits which over- 
lapped those referred to in applts.’ letters 
patent. Applts. brought an action against 
“ha , Claiming a declaration that appites. 
a vested right in the river to construct 
dams, & an injunction :—Held: the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed.— UNITED nap hig ia aa v. 
St. Maurice Power Co., [1926] A. CO. 708 ; 
aon a ©. 149; 185 L. T. 389 ; ra L. BR. 


For “(1774)” read “(1775)”. 


Add. Annotation :-—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


Legislative Council of Nova Scotia—Appoint- 
ment to.)]—The Jieutenant-Governor of 
Nova Scotia, acting by & with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. he tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia.—A.-G. FoR Nova SOoTIA v. 
Nova Scotia LEGISLATIVE COUNCIL, [1928] 
A. O. 107; 97 L. J.P. C. 27; 138 L. T. 114; 
447. L. R.1; 71 Sol. Jo. 864, P. C. 
Membership of—Tenure of office.|- 
A.-@. FOR Nova Scotia v. Nova Scotia 
LEGISLATIVE CoUNCIL, No. 52a, ante. 
Add. Annotation :—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


& bar to 


suspend Act.—He 
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member ‘ane 


bat one Rat rid for each da 


are not having then — 


68. 


v. G8. & 72. 


00. 


Oia. 


_in Council from giving e 


belongs to pltf. therein, who thereb 

attaches or appropriates it to himsoll. 
Such action, even though dismissed. is 
@ subsequent action for the 
aoe penalty, bolarn ge hang price —— 


collusive.— 
jig26}4 4p. L. R. 200; 11925} BwWeWe 
50.—CAN. F 


PART II. SECT. 3, SUB-SECT. 23.—B. 


Eneiiso anp Eupmer Dianst 


Add. Annotation :—Aa to ) Refd. The 
Fagernes, {1927] P, 811. - 

Add. Annotation :—Distd. Re Re Article x of 
Articles of Agreement for a Treaty between 
+ at Britain & Ireland (1928), 4 T. L. R. 
Add. Annotation :—Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. ©. 396. 


Enactment preventing King in Council -from 
granting leave to appeal—Criminal case.}— 
Sect. 1025 of the Criminal Code of Oanada, if 
& so far as it is intended to Dees the King 

ctive leave to 


appeal against an et of a O ct. 
a& criminal case, is invalid. The legislative 
authority of the Parliament of Oa as to 


criminal law & procedure, under British 
North America Act, 1867 (c. 8), gs. 91, is 
confined to action to be taken in Canada. 

er, an enactment annulling the royal 

rogative to grant special leave to appeal 
woul be inconsistent with Judicial sear 
mittee Acts, 1883 (c. 41) & 1844 (c. 69), & 
would be invalid under Colonial laws 
Validity Act, 1865 (c. 63), 8s. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicial Committee His Majeaty 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convicted in Alberta of an 
offence under Govt. Liquor Control Act ‘of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperance Act, 
R. 8S. Can., 1906 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Appit. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals :—Held: (1) each appeal 
was in a " criminal case”? to which sect. 
1025 applied, so far as it was valid; (2) 

in the absence of argument to the con- 
pie sect. 1025 prevented the Appellate 
Div. from gi giving effective leave to appeal ; 
(3) sect. 1025 not exclude the prerogative 
right to give leave to appeal; (4) the cases 
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& 
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were clear pooh not within the categ of the 
exceptio cases in which special leave to 
appeal were advised in a criminal matter.— 
ADAN v. B., [1926] A. C. 482; 958 L. J.P. C. 
114; 134 L. T. 706; 42 T. L. R. 856; 28 
Cox, 0. C. 167, P. C. 
Add. Annotation :—Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, {1925] 
A. ©. 384. 
Add. Annotations :—Apld. A.-G. aor Ontario 
v. Reciprocal Insurers, [1924] A. C. 828. 
Distd. Toronto Electric Comrs. v. Snider, 
[1925] A. ©. 896. 


For the paragraph in the original volume 
substitute the following paragraph :— 


Bona vacantia—Right of Crown in right of 


98b. 


province.}—Bona vacantia are * royalties ”’ 
within British North America Act, 1867 
(c. 8), 8. 108, & accordingly belong to the 
pro vince in which they are situate or arise, 

not to the Dominion. The word “ royal- 
ties’ is used in the sect. as the equivalent 
of jura regalia. Its meaning is not limited 
by its association lias the words “ lands, 
mines, minerals.”—R. A.-G. oF BritisH 
CoLumBIA, [1924] A. O 0. 218: 93 L. J. P. C. 
76; 180 L. T. 281; 40 T. L. R. 18; 68 
Sol. Jo. 138, P. C. 
——~ -——~-.|—(1) Land in Alberta granted 
by the Crown either before or after Sept. 1, 

05, when Alberta Act, 1905 (c. 3 Dom. ), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), & Land Titles Act, 1906 (A Ita.). 
5 (3) Poening of “ royalties * in Alberta 

Cc 9 8. e 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(5) Ultimate Heir Act, R. 8. A., 1922 
(c. 144), is ultra vires so far as it purported 


Cases 91a—-106a. 


e rnd real proverty,—A.-G. FOR ALBERTA 

A.-G. PoR OANADA, [1928] A. O. 475; 97 
Ta 3. P.C. 106; 180 L. T. 682; 44 'T. LR. 
651, P. C. 

101. Add. Annotations :—Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. 0. 306. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. O. 328. 


105. Add. Annotations :—Apld. A.-G. el Ontario 
v. Reciprocal Insurers, [1924] A. 0. 328. 
Refd. Toronto Electric Comrs. v. Snider, 
[1925] A. ©. 396. 


106. Add. Annotations :—Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. O. 396. Refd. 
A.-G. for Ontario »v. Reciprocal Insurers, 
[1924] A. C. 328. 


108, Add. Citations :—93 L. Jak 101; 130 

L. T, 101. , 
Add. Annotation :—Distd. Toronto Electric 
~Comrs. v. Snider, [1925] A. C. 396. 


108a. Question of substance, not of 
form.]—(1) The Parliament of Oanada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes ‘exclusively within the provincial 
spate: to deal with matters committed to 
e A tbe’ it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 
of the province. A Dominion Act 4 1917 
inserted in the Criminal Code (R. Can. 
1906, c. 146), sect. 508c, by which Zn was 
made an indictable offence for any person 
to solicit or gee any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
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Power to repeal local Act.|— 


v. HANEL, R.v. YELLE RUMSEY v. HARE (1877), 3 R. & C. 4.— 
ug the province of S. was not at the ea (1925), yee Can, Crim. Cas. 381. on: ) 


Creation of new province _— 
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Cases 108a—122a. 


PART Il. SECT. 3, SUB-SECT. 4.— 
A. (b) fi. 


(p. 431) ———.J-——-PEEK v. 
SHIELDS. ( 1881), 6A. ht. “RR. 639; ; 3 Cart. 
subnets) 


0 (p. 431) i. 
1920 a 34), 8.11 (1) oA ay vires. J 
—BELANGER, Roy 
aa ies [1926] 2 D. L. Rn 029 : 1926} 


Bank OF CANADA 0. eg hie bye [1928] 
A. ©. 187; 139 L. T. 562, P. 


aw. Building soctelies—In Quebec— 


answer to questions referred by the Lieu- 


tenant-Governor of Ontario to the Appellate. 


Div. :—Held: (2) the Act of 1922 was inira 
vires the province, since (a) its provisions 
les capable of receiving a meaning accord- 

which, whether enabling or prohibitive, 
ee ap lied only to persons & acts within 
the territorial jurisdiction of the oe 
& (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was'an Act dealing with 
contracts of insurance; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered Ulegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect. was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (&) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 (1), whereby restrictions 
were pleced upon aliens & British coos. in the 
matter of carrying on insurance business in 
Canada; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration.—A.-G. FOR ONTARIO v. RECIPROCAL 
INSURERS, [1924] A. O. 328; 130 L. T. 788; 
68 Sol. Jo. 383 ; sub nom. A.-G. FOR ONTARIO 
v. RECIPROCAL INSURERS, CRAIGON v. R., 
OTTE v. R., 938 L. J. P. C. 187; 40 T. L. R. 
273, P. C. 


Annotations :-—As 2. (1) gould. Toronto Electric Comrs. v. 
Snidor, [1925] A. C. 396. Refd. 
for Canada, osey A. C. 475. 


116. Add. Annotation :—Refd. A.-G. for Quebec v. 


.-G. for Alberta v. A.-G. 


Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 


117. Add. Annotations :—Refd. A.-G. for Ontario 


v. Reciprocal Insurers, [1924] A. C. 328; 
ae Electric Comrs. v. Snider, [1925] 
A 396. 


119. Add. Annotations :—As to (1) Refd. Montreal 


Corpn. v. Montreal Harbour Comrs., Tetreault 
v. Montreal Harbour Comrs., A. -G. for 
Quebec v. A.-G. for Canada (1925), 42 T.L. Rh. 
98; A.-G for Quebec v. Nipissing Central Ry. 
& A. -G. for Canada, [1926] A. C. 715. 


. 481) i. 
€ eT Acr, 


ii. 
114 iv. —— 





ETO. L BANK O 
218; affd. sub nom. ROYAL 


0.—CAN. 





‘EneuisH AND Emprre Dicest SUPPLEMENT. 


120. Add. Annotation ;—-Refd. The Fagernes, 
[1927] P. 311. 
Add. Annotation :—Refd. A.-G. for Quebec 


121. 


121a. on ee 


122. 


122a. 


sb. Hducation.]}—Held: Alberta Act r (p. 432 
(D., 1905, c. 3), 8. 17, was within the 
(p ———,.]— KINNEY Uv. Reva of the Dominion Parliament.-—— 
DUDMAN ar 2R& C. 19; 2 SECTION 17 
t,412.—CAN DL. . KR. 993; (19271 8. CR. 3 


to Canada ‘Temperance Act, prohibiting : 
the importation of intoxicating liquor 
into those provinces where ita sale for 
beverage purposes is forbidden by pro- 
vincial law, is intra virea the Dominion 
Parliament.~—-GoLpb oe 
DOMINION EXPRESS 

ALBERTA PROVINCE (1901).6 
62; 625.C. R.424; [1921] 3 W. W.R. 





v. Nipissin ro. Central Ry. & A.-G. for Canada, 
[1926] A. 715. 

Safeguarding navigation of river 
obstructed by bridge included.) — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limits of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception :—Held: (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt. of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty.—A.-G. FOR NEW BRUNSWICK ov. 
CANADIAN Pacrric Ry. Co., A.-G. FOR 
CANADA INTERVENING (1925), 94 L. J. P. O. 
142; 1383 L. T. 436, P. C. 

Add. Annotation :—Refd. A.-G. for Quebec 
v. Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 


Expropriation of provincial Crown 
lands.]—Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament*of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).—A.-G. FOR 
QUEBEC v. NIPISSING CENTRAL Ry. Co. & 
A.-G. FoR CANADA, [1926] A. C. 715; 95 








) ii. ———.}+~—-The provisions 
of "yh heries Act, 16 1914 (c. 8) (pom) » 
ss. 7A, 18, for tho licens & ta 


yet} aes ag tert :—Held :s a viTrcs.— 
"LE CANNERY Oo., LTp 

i. ee D. m1 R,. 494; 11937} 
9 Can. Crim. Cas 





h Aa ee Guarding of cross- 
oe: —He ANADIAN Paorric Ry. Co. 

unTY & TOWNSHIP OF YORK 
(1808), 27 O. TR. 559.—CAN. 





LTD. vw. 
y i. ominion Insurance Act, 
& AvG POR Vii a9 (ie Fis Ta 134, 13da— 
Ulira vires.}-—-Re INS OB CON: 


NSURAN 
D. L. R. 204; 58 


Liquidation of — 3 710; aff. 58 D. L. I. 51: 84 Can. rome [1926] 2 
Serna OF Ultra vires.) MOOLAN: = Grim, Cas. 2593 16 Alta. I. R. 118.— L. Ht. 404.—CAN, 
SOCIETY 7 (1880) 24L. 0. J. 162; CAN. a Intercst—Amount. of—R. 8S. C., 
sy, Chae sod vais ite Bupngan ¢, intimonett Line sev. 
, Chees aclorics—Act ¢t alid.}— UEBEO TIMBER RADB v I 7 
Hund Gon Ve GB oes. (QUERRO. Ange Co, (1008), 28 OL, iT. 10956 
i, re O. R. 46.—CAN. r (p. 432) 1. Gite O. L. R. 657; 20. W. R. 253.—CAN. 
SMILES v. BELFORD na ies-—~V al: Ba o (p. 433). For “ substitute 
(1877), i er G; 1 Cart. 576.—CAN, ee (1894), 26. N. 8. “BAYER 8 ree 
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125a. 


128a. 


sj. Soldter parr pict Act, 
—Intra vires.}— R. v. POWERS, 
es Cc. R. 


Couiine, [1926] 4 D. L. 
Can. Crim. Cas. 


12 7 
eee 
34) i 
Coaeytt Drage, 8S. "865 & 866, Meta voes 


OL PO. 221; 1851.7. 520; 42 T.L. R. 





Regulation of running rights. ~—Applts. 
owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Oanadian Northern Railway Co. 
under agreements, & traffic could pass from 
appits.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its po wer to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct 4 short 
track joining it :—Held: the Railway Board 
had power to grant the application, since 
applts.’ line was part of a system of railways 
operated together, & Seer ay: one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c..3), s. 92 (10) (a@).— 
LUSCAR OoLLIERIES v. McDONALD, [1927] 
A. C. 925; 97 L. J. P. ©. 21; 187 L. T. 779; 
43 T. L. R. 801, P.C. 

Question of substance, not of form. |}- 


A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 


128b. Power to impose customs duty—Alcoholic 


liquor imported by province.}—Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt. of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act,, 1867 (c. 3), s. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “‘ property ”’ of a province from 








Vol. xVU. —Dependencies. 


180a. ‘* Peace, 


taxation.—A.-G. oF BRITISH COLUMBIA v. 
A.-G. oF CANADA, i A. ©. 222; 180 
L. T. 267; 40 T. L. R. 4; 68 Sol. Jo. 58, 


order & good government of 
Canada ’’—-Whether trade disputes included.] 
-—Toronto ELectric Comrs. v. SNIDER, No. 
179a, post. 


180b. Taxation—Income tax.J—(1) The Parlia- 


ment of Canada had power under British 
North America Act, 1867 (c. 3), s. 91, head 8, 
to enact Income War Tax, 1917, & the 
ameuding Act of 1919, whereby every person 
residing, or ordinarily residing, or c 

on business in Canada is rendered liable to 
pay income tax. 

(2) A minister of the Govt. fa province is 
liable under the Acts in regpec. of the salary 
& sessional indemnity pay#ble to him under 
statutes of the province.—Caron v. R., 
[1924] A.C. 999; 94L.3.P.C0.9; 182 L. T. 
218; 40 T. L. R. 874, P. C, 


180c. ——, Salary of provincial officlal— Whether 


liable. ]—Caron v. R., No. 130b, ante. ; 


130d. Navigation of river—Formerly considered as 


131. 
1382. 
1 34. 


135. 


in provincial control—Ashburton Treaty.|]— 
A.-G. FOR NEW BRUNSWIOK v. CANADIAN 
PaciFic Ry. Co., A.-G. FOR CANADA INTER- 
VENING, No. 121a, ante. 

Add. Annotation :—Refd. Royal. Bank of 
Canada v. Larne, [1928] A. C. 187. 

Add. Annotation :—Apld. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 

Add. Annotation :—Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. O. 328. 


Add. Annotations :—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A.C. 561. Mentd. 
A.-G. for British Columbia v. Canadian Pacific 
Ry., [1927] A. C. 934. 





128b ii. Imposition of additional o (p. 434) ii. -}—Criminal Code, Maritime coe en limited to 
customs duties.}—Held : 53 Vict. c. 20, 734 -—Held : intra vires.—DOWSETY Ontario—Valid.J}—TRE PICTON ( te) 
. 1}. woe pot yea vires we Dominion v. EDMUNDS (Alta), Pd eg oe ae RnR. 48.C. R. 648; 1 Cart. 557.—CAN 

arliamont.—A.-G. oF ANADA 2. : : an. : 
Foster (1892), 31 N. B. R.153.—CAN. Crim. Cas. 330.—CAN. Ps |e ee “created extend juris. 

sf. Migratory Birds Protection Act, a (p. 434) 1. —— Canada Grain Act—Valid.]}—A.-G CANADA ¥. 
1917 Lf 18)— How far inwa vires.) 4¢ ct, 1919, 6.95 (7)}—-Whether ancillary Funt (1884), 16 S. “C. BR. 707; 

- STUART, aa 1D. L. R. 12; to or necessary for operation of Domi- Cart. 288.—CAN, 

[1984] 3 W. W. R. 648.—CAN. nion law.}—The above Act is not in the dd ili, ——— J—Ileld: the 


ss. 38, 34 
[1923] whilst 
131.—CAN. 

Act, R. S. C., 1906 (ec. 


J 
react 33-35. }~In so far as the Dominion law 





nature of an ancillary provision which, 
encroaching upon matters 
assigned to the provincial legislatures, 
is required ‘to De dihi a scheme of a 

eing defeated ; nor is 





Dominion Parliament had power to 
confer jurisdiction on a ct. to try 
eae 5 7 a Inland Revenue Act, 
R. 8. C. c. $4.—It. v. KENNEDY (190 2), 
35 N. Ss. R. 266.—CAN. 


above sects. attempt to disqualify or it a case where, in order to operate a 
rohibit a judge of Phe King’s Bench validly enacted law, procedure must sp. Appeal to Supreme Court of 
rom act as ap arbitrator in matters be adopted to make effective that law Canada—42 Vict. c. re - tae 
lying wholly within LM acres control, even though it invades the legislative vires.)}—GRAND ‘TRUNK Co. 
ore ulira vires. — @Corrn. fields of the provinces in respect of CREDIT VALLEY Ry. Co. {i875<1508), 
Ogs 8 (Man), (i920) 4 D. &, “R. $18 ; roperty ee civil Ly tah reg a 1 Cout. Dig. 282.—CAN. 
tie 26) 2 : ASTRRN 1 ERMINAL 4 st. Se. Se of jurors—Im 
Pig 1075," cgulations mode there [1925] S. C. R, 434.—CAN (1583), 32 O. Pg a aw: O’ROURKE 
re tons m ere- s (p. 434) ii. -——.}+-The pro- ’ — 
under—How far ultra vires.|—R. visions of the above Act, requiring a 


R._ 648 ; 46 
282; 590. L. R. 453. 


Yimary gTrain-dealer to take out a 
licence thereunder, & jEreeas ae the 


PART II. SECT. 8, SUB-SECT. -4.— 
A. (b) iii. 


° form of contract are bo used on the 
Pilotave. Rv, PETERS — Oot erain viren— y w 1. —— Nova Scotia  Raiway 
cat g. 188. Boi vy OAPLIN PLING, vo, oat 1D. 1 porn 6 WINDSOR & yah OE Ry. 
Seta : Criminal 188; 22 dita. Co. (1877), 3 Cart. 368.—-CAN. 


; (ogi 1 W 
ru. 536.— 


nion Parliament, —FLIOK v. 





w ii. —— Nova Baad ee 


BRISB , 260. R. 423—CAN. — § 130) on ~—— War legislat Act—Valid.}—Re UESTIS 
rx (1895) slabliah Canada Wheat GREY STONE Co. esi 3 Cart. 374.— 
© (p. 484) i. .J—-If an act pro- Board. pred: the legislation & GAN, 

hibited by the Dominion Parliament Orders in Council eatal lishing the x 

is one that may be considered acriminal Board were tntra vires the Dominion a (p. Sohal Yor “a. Taxation 
Matter, its von ition & tho subject of Parliament as being jafieaed (a) legisla- rect-—. P impose. ]— Bub- 
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Cases 185a—142. 
185a. ——— Direct—What is.]-—A is not 
‘* direct taxation” within Bri North 


Axnnotatio 


America Act, 1867 (c. 3), . 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 

In answer to questions referred by the 
Governor-General, namely: (1) whether 
the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
‘An Act to provide for the collection of a 


tax from persons 5 ain for future 
delivery,” & (2), if the Act was uléra vires in 
certain parts, then in what particulars it was 


ultra vires:—Held: the Act was wholly 
ulira vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form.—A.-G. FoR MANTrToBA v. A.-G. 
For CANADA, [1925] A. C. 561; 94°L. J. P. CG. 
146; 183 L. T. 198; 41 T. L. R. 409; 69 
Sol. Jo. 445, P. C. 


—Consd. A 
Paaifio Ry. [1927] A. C. 984. 
185b. -——— —— cet ea tax imposed by a 


ty 
ee (Bask) ), 8. 4158, which empowers 3 
uncil to enact 


provincial legislature, in respect of a com- 
, is an indirect tax, & ultra vires under 
” North America Act, 1867 (c. 3), 
8. 09 (2), if from the terms of the Act there 
appears an expectation & intention that the 
pel required to pay the tax will indemnify 

imself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tas Act, R. 0., 
1924 (c. 251), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid. —A.-G. FoR BRITISH 
COLUMBIA v. OANADIAN Paoiric Ry. Co., 
[1927] A. C. 934; 96-L. J. P. 0. 149; 187 
7 a 745; 48 T. in R. 750 ; 1 Sol. Jo. 761, 


siete eweereccssew eeetege Tae Cae al 
Vv. oJ 


1020; 
18.— 


&® bye-law 


A.-G. for British Columbia v. Canadian 


1850. ———- ——— 


135d. 


136. 


188. 


140, 


141. 


142. 


1 W. W. R. 901; 33 B. O. R. 
OAN. 


ENGLISH AND Emprre DicEst 





——-The Halifax Corpn. 
charter provided t! +t the owner of property 
let to the Crown, or to an any re person exempt 
from taxation, ghould be leemed to be 

occupation thereof, & should be assessed & 
rated to business tax if thé premises were 
used for business purposes :—-Held: the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 8), 
s. 92 (2), & was within the powers of the 


rovince.—-HALIFAX CORPN. v. F'AIRBANKS’ 
Hera see): 447. L. B. 6; 71 Sol. Jo. 


Succession duty.}—See Nos. 


Owners Tax Act, 
1923 (c. 38), of Alberta, purported to impose 
upon every mineowner, as therein defined, 
a percentage tax upon the gross revenue of 
his mine during each preceding month :— 
Held: the tax was not direct taxation within 
British North America Act, 1867 (c. 3), 
gs. 92 (2), & the Act was ultra virea.—R. v. 


140-142, post. 


-OALEDONIAN COLLIERIES, [1928] A. ©. 358; 


97L. J. P.C.94; 189 L. T. 625; 44 T. L. R. 
622, P.C. . 

Add. Annotations :—-Consd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. BR. 5; 
R. v. Caledonian oe [1928] A. C. 388. 
Refd. Caron v. R., [1924] A. 0. 999; ee 
for Manitoba v. A.-G. for Canada, [1925] 
A. C. 661; A.-G. for British Columbia v. 
Canadian Pacific Ry., [1927] A. 0. 934. 

Add. Annotations :—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. OC. 561; A.-G. 
for British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 934. 

Add. Annotationa :—Mentd. New York Life 
Insce. v. Public Trustee, [1924] 2 Oh. 101; 
Richardson v. Richardson, [1927] P. 228. 
Add. Annotations :—Consd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. O. 661. Refd. 
Halifax Oorpn. v. Fairbanks’ Estate (1927), 
447, L. R. 5. 

Add. Annotations :—Consd. A.-G. for Mani- 
toba v. A.-G. for Canada, [1925] A. OF 561. 
Refd. Brassard v. Smith, [1925] A. C. 371. 


ee ’ etc., the licence fee imposed 
by t gy teva an in tax, & 
being made 80 7 the fact thet'an 





141 iv. ——. ————-, }—- Succession 
re eauine every raon attending a employer a G oo agents.-— 
requir ovary ,Peroy pay 2 tax tax upon Duty Act, R. 8. On 4 1914 o, 24)-— SINCLATR) 0. BEHARDT, (1926) 2 
each admiselon to such tS intra “Bay (19361 3 D. L. R. 928: 69 6 Fs R. 550% one a Ww W. W. R. 286; 
vires t ig a comes 6 T R.'18) nN. , 45 Can. Crim. ‘ 20 Sask. Li. R. 
within ti the ieiaten ca of BAN pe : —s 485.-—CAN, 
; ABER v. oe uccession 
Jaw (Crry), [1938] 2D. LR. 916; Duty ‘Act, 1915, ji gio (6) Held: sopm (a Sart of bank reserve Vows 
16 Sas E.R. 832; (1923}1W.W.R. intra vires.—R. DowugaL, (MAR Miine b Ooun Bue os 
i160 eet Gow, 61 NB. R. 300; WINDSOR Gig, PR. & G, A80 420; 3 
a Dal tax ht to be im ce ee eat 5 on sae it 
pal tax sou on & emption from : 
Tustes On Asbea8 er Ontario the power & authority to raise revenue 4 (P. a7) las tah en, 
Aageesmont Act, ot, RE 7“ miglé (ce, 355), for Dominion purposes was special! daira oa by eB, 168, 1 : 
3, (3), a8 ena by 1992 (6, 78), given to the Parliament of Canada, 1020) 3 i a R. 2043 68 0. or 
Mo. of in “not any legislation passed by the Old f 81 Ol aly. ‘ 
vholly disttltotee annually,” is an Province of Canada, den the right 
holly | dist & ultra vires—Criry OF to tax or exemptin any subject in “ (Pod A357) ae ——, imposition of right 
WinDeon Caue. v. MoLo, pore} 2 Abarat to ae ag Paes tax, Pond not not on of one 
he Aaa y $26] 5. C, BR, 450; 57 @ valid afte oe eee 0 feek cn — 
vee a Kot iat rece [1927] nie eae ‘eo. Conn Ta Nw 
epee seeerersorep f Cc Ni t a 
me 8 son Co. v, Witabw © BR. 68.—0AN, (6 R & G.).3 ; 
Tata panaaihs: The jag? Ponies ane aa mo ieee ere ates’ thoorpors a of Calgary 
—_—_ ere c. ; 
under Succession Duty aot ee Qa applies to a hawker & | pedi er acting 2 a (No. sees Hates 03), - Me Ly al), 
applied to “ movables ” outelde the such as the agent of a Dominion HILL (1899), é 
Brovance paloneind °° @ person who even though it wr patent Bive, 3 it hi ar rig can. 
died domiciled within the PrOy aig ig ene power to seli & make kn its 146 “JL v. 
a direct tax thre x ees : (1861), 3 i7 Q. R. 2236i—. 


VERARITY HeTATE, [1024] 1D. Le B, 





uote throug: & agen 
eoine from house to hopte & dispieying 


144. Add, Annotation :—Retd. Halifax. Corpn. v. 
Wairbanks’ Estate (1027), 44 T. L. R. 6. 


145. mp Annotations :—Refd. A.-G. for Poder vgs 
» Reck proce Insurers, rigs 
Electric Comrs. v. Snider, [1925] A. G. 396. 
145a. ——— Construction of legislation—Limitation 
jurisdiction. ] — A.-G. 
ONTARIO v. RECIPROCAL InsuRERS, No. 108a, 


nv. R., [7024] A. 


to provinctal 


150. Add. Annotations :—Refd. 


[1926] A 


©. 482. Mentd. R. v. Lincolnshire 
JJ., Hu p. Brett, [1926] 2 K. B. 192. 


Vol: XVII.—Dependencies. Cases 144—164a:; 


A. C. 384. 


©. 828; 
Toronto 


FOR 


Nadan v. R.; 


rovince. 


of Canada v. A.-G. for Manitoba, [1925] 


164a. ——-.|—Lord’s Day Act (BR. S. Can., 1906, 
c, 158) made it a panisha le offence ‘to run 
or conduct Sunday excursions ‘‘ except as 
provided by any provincial Act or law now 
or hereafter in force.”’ 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 

Sunday excursions were not un- 

awitul by the laws of England existing in 

1870, which were part of the law of Manitoba 


An Act passed by 


158. Add. Annotation :—Refd. The Fagernes, by bl Vict. c. 83 (Dom.):—Held: the 
(1927) P. 311. . Manitoba statute of 1928 being merely 
154a. --—— No power to confirm transfer of federal poole. & not dealing’ v “ . Aerts 
rallway.|—BOURGOIN v. COMPAGNIE DU rought within the deer epee com- 
CHEMIN DE Ker DE MONTREAL, OTTAWA, petent to the provincial gialat ane F under 
ET OCCIDENTAL (1880), 5 App. Cas. 381; 49 British North America Act, 1867 (c. 3), 


L. J. P. C. 68; 42 L. T. 414, 


159. Add. Annotation :—Refd. a G. 
v. Reciprocal Insurers, [1924] A. C 


161. Add. Citations :—[1924] A. C. 203 ; 93 
. 3. P. ©. 83; 180 L. T. 227. 
162a. ——— Legislation incidentally affecting.]— 


A.-G. FOR ONTARIO v, RECIPROCAL INSURERS, 


No. 108a, ante. 


164, Add. Annotation :—Distd. Lord’s Day Alliance 








146 xii. -J-—Govt. Liquor 
Act, 1921 (c. 30), which vests in a 
Board of Control the exclusive sale of 
intoxicating liquor within the Proving, 
is intra vires.—R. v. en (B.C 
Vote 2 WwW. W. R. 4738; 69D. LR 

37 ae Crim, Cas. 89. —CAN. 

fae —_—— J—The imposi- 
tion by irene Liquor Act, 1921 (c. 30), 
s. 55, of a tax upon any liquor not pur- 
chased from a vendor at a govt. 
liquor store, is intra vires the Deverell 
legislature.—LITTLE wv. <A.-G. 
BrRiTisH ColLumMBia (B.C.) (1922) °3 
W. W. R. 359; 65 D. I L. R. 297; 37 
Can. Crim. Cas. 189 5 i ang. 6 , 60 D. . Tn. 
335; 80 B.C. R.3 

146 xiv. ‘}~Saskatehowan 
Temperance Act, R. 8. 8., 1920 (oc. 194), 
a. 11 (2), requiring every one dig- 
tiller, & liquor expo to 
certain returns to the Commission ig 
intra vires the provinoaial legislature, 
even in respect & liquor export oo. 
incorporated by tho Dominion -Par- 
liament.—-R. ¢ REGINA WINE & 
Sprrit, Lrp., R. v ag Drua Co., 
Bre: ; (1983 aj Ws R. 195; 65 


5 Sask, 7 i N eee ae 

t . 488 ——, 

{P-. [Mote (1876), 2 R. & O. 
0.— CAN. 


KEE 
5: 3 art. 

© (p. HS For ‘*——~ Prohibition 
Ad—C y provisions ”’ ath 
hibition Act. cae acca 

Js spr $8 ra Pied an is 

8 : e righ 

noe pies under the abore 
sect. of Bi offender's | deadet as puni 
ment was vines oh a pven S fi une 


dial legislat 
oie 25 NeB. R. (13 BR. & G.) a 
d (p. 438) 1 








 ecnanesmamamanal 





——— Alberta Liquor 
1924 a4 (o. 14).}+—-Heid: 


Control aa 
sect. 113 (8) of the al oe 1 Sota 


tree IW WR, 680; 48 Gan’ Orin: 


expont-}~The ' yequ wineries 


ees ie abioe tis Which tig aor 


Ear he bod intra a 


, tt a ail 


s. 92, heads 13, 16; 
Act was a provincial Act ‘‘ now or hereafter 
in force’ within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justified as Dominion 
legislation by delegation or reference.— 
Lorp’s Day ALLIANCH OF CANADA v. A.-G. 
FOR MANITOBA, 


for Ontario 
©. 328. 


&, that being so, the 


(1925] A. O. 884; 04 


L. J.P. C. 84; 182 L. T. 678; 41 T. LR. 


225, P. C. 


SASKATCHEWAN (SaSkK.), [1922} 2 
WwW. W. fh. 1089; 67 D. L. R. 3: 38 
Oan. Crim. Caa. 69; 15 Sa L: R. 
506;' varying, 66 D. L. R. 815; 37 
Can. Crim. Cas. 367.-——CAN. 

k (p. 488)i. ——— Creation of criminal 
offences.}-——Saskatchewan Temperan 
Act, R. 8. 8., 1920 (0. 194), we. Pos (2), 
as amended, is wltra vires the provi vincial 
legislature, in so far as it professes to 
sct up certain acts as a criminal offence, 
namely, the obstruction of the 

‘ officer ’”? mentioned in sect. 2 (7a) in 
yer ona of his duties under the 

Act — 
ow 3 

k (p. 438) il. = alte oh At i 
Gy ena ics 
o MeMttaAN is 873), 2 Pug. 110; 

ce 489 

k (p. ieee: 8. P. R. 
(1881), 28 N. 8. R. 421 wae 

k (p. 438) iv. of 
Temperance. hie he eee reid ee 

—Coor MUNICIPALITY 


1511. Barristers — Provision autho- 


Pa i share of pro- 
ceeds of action. 
provincial fesiainture to alter the law 


relating to charpert authorising 
barristers & solrs. within the province 
to contract with clients for payment for 
prefessional services by way of a sharo 
of the proceeds of actions in lieu of the 
usual costs.—TaYLoRr v. MACETNTORE, 
1924) 3 D. L. R. 926; 
73 $4 B. 0. R. 56 ach, 


151 fi. 8S. P. 
QUESTIONS Darmanearo Act, Re 
PROFESSIONS B. CG, 
Out 4 D. a Re 198) fioa7y 9 
bid - R. 808 8 Can. Ortm. Cas, 


. W. R. &5 





v. RONAN 





construction pera- 
iwaye in sich a manner as to 
th Aone cture 
sabjoot to the f Mt the Par. 
subjec 
Itament * dapat 


Ww. Q 
Ry. Ona. if Dob 


WILBUR) v. MAGER (SaSK.), - 
an 


tion of Poe En 
Atten 


o (p. 489) ii. ——— Nova Scotia Rail- 

ard Arrangement <Act—PValid,|}—Re 

WINDSOR & ANNAPOLIS Ry. ear! ae 
4k. Se 25 3 Cart. 387. 


d (p. 4 ——— Chinese Repuation 
4 Teas, Py "14-~-Ultra vircs.j—R. v. 

Comer. oF VictoRta DIsTricr 
(1386), 1B. C. R. pt. 2, '260.—CAN. 


164 v. ——~.}—Held: Lord’s Day 
Ordinance, 4.3. 8. 3, Was intra vires.—FALLIS 
v, DALTHASER (1912), 21 W.L. R171; 
2W. W. R. 132; 4 D. L. R. 705; 4 
‘Alta. L. R. 361.— CAN. 


— ——.)]—- KERLEY v. 
LONDON & LAKE ERI Ry. & TRANS- 
PORTATION CoO. Ce 28 0. L. R. 
606; 40. W.N. 1234.—CAN, 


165 vii. Restrictions on sale of 
rear vadlip we of Shares Act, R. S. 8S. 
(1920), s. 4, in so far as it purports to 
apply to tho sale of its own, shares 
by a Dominion co., is ulira vires the 
provincial legislature.—LUKEY & A. i 
FOR See ee ae 0. RUTHENI 

APene ELEVATOR Co., LTD., (1924) 
1D. L. R. 700: : 


“119841 3. S.C. R. 56; 
1 W. W.:'R. 577.--CAN, 





165 viii. ——— ———.]-—Sale of Securi- 
ties Act, 1928 (N. B.), 8. 4, so far as 
it purports to apply to sales of shares 

of Dominion 1 oo8s is ultra vires the 
provincial 1 ature.— R. v. HENDER- 
aon? He B. Ex p. ‘Suomen (1924), 51 N. B. RK. 


165 i .}—-Sale of Shares 

Act 1994 ic. 175) (Man. ) & pay on 

& Public Utility Board 

(c. 33) (Man.), so far as tee Pe 

- apply to the Peale of f its own shares 
by a Dominion 


Moun & PuBii0 Boak 
Aor, Ue 19371 2 5 A W. °R. 480; 36 Man, 


a 


eet eo 





ae ss en ee Held : 
Pominion Parliament had power 
B.N. A. Act, 1871, to enact 
Senta Act, e. 17 with its protective 
provisions restricting full legislative: 
wer as tooduoation, notwithstanding 
rovisions are a modification 
ay Act, 1867, 8. 98, & School 
dance Act does not ‘violate any of 
protective provisions preserved by 
Alberta Act, 8. ae ae eee OKS) ~ 
{1928} 1 D 804; 


Cases 168—179a. 


168. Add. Annotations :—Refd. A.-G. for Ontario 
v. Hence Insurers, [1924] A. C. 328; 
., [1924] A. C. 999. ; 


170a. —— ue ineidentally affecting. ]}— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 


Caron »v. 


No. 108a, ante. 
177a. 





grants.|—ROMAN 
ScHOOL TRUSTEES v. R., 


Separate schools—Roman Catholic 
separate schools—Courses of study & grades 
of education in—-Right to share in legislative 
CATHOLIC 
[1928] A. C. 863; 
o7L. J. P.C. 69; 189 L. T. 493; 447. L. R. 


A. C. 363; 97 L. J. P. C. 69; 
44T L. R. 611, P. C. 


177d. Building & public health— Application to 
denominational 
America Act, 1867 (c. 3), s. 98, does not pre- 


ENGLISH AND Emprre Diarest SUPPLEMENT. 


139 L. T. 493 ; 


schools.) -—~ British North 


vent the provisions of. Municipal Act of 


SEPARATE 


611, P. OC. 
177». ——- Act affecting Protestant or Roman 178. 
Catholic minority—Appeal to Governor- A. C. 482. 


General in Council. ]--BRoOPHY v. A.-G. OF 
MANITOBA, [1895] A. C. 202; 64 L. J. P. CO. 
11 T. L. R. 198 ; 


70; 72 Ll. T. 163; 
385, Bad, 


Annotations + Consd. car v. Protestant School Comrs. of 
Roman Catholic Separate 
363. 
———.]—-ROMAN 
SEPARATE SCHOOL TRUSTEES v. 


200 ; 


Montreal. le 
* Figgas A.C. 


School Trustees v. 
177c. 








Can. Crim. Cas. 207; 19 Alta. L. R. 12: 
[1923] 1 W. W. R. 1.—CAN. 


a(p. 442) 1. -}—A local 
legislature can fix the number of grand 
jurors who shall compose the panel, but 
not the number of grand jurors necessary 
to find a good bill of indictment.—R. v. 
Cox (1898), 31 N. 8. R. 311.—CAN, 
jud a (p. ais i. nh age a re 

ges.]-——Having regard 

Act, 1867, 6s. 92 (14), 96-101, the 
matters dealt. with in Judges ’ Act, 
R. S. C. 1906, 8s. 34 are within the 
exclusive authority of the provincial 
legislatures in so far as the judges of 
the provincial cts. are con 
Re JUDGES Act, [1923] 2 D. L. OR. “B04 ; 
52 O. L. R. 105.— CAN. 


a (p. 442) ii. —-— Appointment of 
soaantaelone? with judicia” powers. }-- 
McLEAN Con MINES, LTD. v. A.-G., 
[1923] 1 D. L. RR. 10; 54 O. L. R. 
573.—CAN. 

a (p. 442) fii. Alteration of con- 
stitution of court.}—-An amendment 
altering the quorum of the Ct. of 
Appeal, making it unnecessary for the 
judge ordinary to sit as a member of 
the ct. :—Held: infra vires.—-KING v. 
Kina (1904), 37 N. &. HR. 204.—CAN, 


a (p. 442) iv. Power to restrict 
bringing of action.}——A local legislature 
can enact that no civil action for 
damages shall be brought against any 
particular person or persons, including 
members of the legislature.—THOMAS 
v. HALIBURTON (1893), 26 N.S. R. 55.— 
CAN. 

a(p. 442) v. Paymen io debt by 
inmalinenta: j—An Act authorising the 
spear of a judge’s order for such a 

yment :—Held : intra vires.—GouLp 
- ORY AN (1894), 26 N.S. RB, 461.—CAN, 























a (p. 442) vi. Imprisonment of 
f pandulont ee eS Valid. }— 
ic p. Kisis (1878), 1 P. & B. 593; 


2 Cart. 527.—CAN. 


t (p. 443) t. —-—- ——-.}-—-38 Vict. 
c. 88 :—Held: not ulira vires as being 
an interfcronce with trade & eomm aes 
—Ex p ery store) 18N.B. R 
(2 P. & B.) 4.—C 

t (p. 448) ii. --—- ———.]—-Jonas »v. 
GILBERT (1881), 5 8. C. R. 356.—CAN. 


t (p. 443) iti. S. P. Jonas v. Mar- 
pee ae 20 N. B. R. 61 iil 


a ( ~-——~ ~—--—-. }-- FORTIER ¥. 
LAMBE tis is, 25 8. C. B, 422 -—CAN. 
a (p. 443) fi. -———— ——— Company 
abroad.|—HAaLirax Crry 


UV. A ag oe 28N.8. RR. 452.—CAN, 


n (p. 443) i. ——- Vancouver Faland 
Scltlers Riahts Act, 1904—JIntra cvires.} 


11 R. 
ante. 


Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from appl 
tional schools.—ToORONTO 
CATHOLIC SEPARATE SCHOOLS TRUSTEES, 
[1926] A. C. 81 ; 
779; .41 T. L. R. 658, P. C. 


Add. Annotation :—Refd. Nadan v. RR 


ing to denomina- 
ORPN. v. ROMAN 


95 L. J. P.0.123; 183 L. T. 


»» [1926] 


178a. Property & civil rights—Ultimate Heir Act, 
R. 8S. A., 1922 (c. 144) —-Ultra vires.]—A.-G. 
FOR ALBERTA v. A.-G. FOR CANADA, No. 98b, 


179a. Trade disputes.}—Industrial Disputes In- 


vestigation Act, 1907, of Canada, provided 


CATHOLIC 


R., [1928] ployers & 


--McGREGOR wv. ESQUIMALT & NANA- 
mo Ry. Co., [1907] A. C. 462.—CAN, 

o (p. 443) t. -—— : 
CANADIAN Paor¥Fio Ry. Co. ». OTTAWA 
Frre INSURANOR Co. (1907), 39 8. C. R. 
405.—CAN. 

o.(p. 443) ii. Works wholly 
within ee J-—R. ». Mone (1881), 
7Q. L. R. 183; 2 Cart. 257.—-CAN. 

cc p. were i. Penalties '_ for 
fraudulent conveyances. }—Stat. 13 Eliz. 
c. 5,8.3,t8 notinforcein Alberta. 13& 
14 Geo.’ v, o. 5(Alta.), 8.46, declaring this 
stat. to have been in force, could not 
have the effect of introducing s. 3. 
The Federal Parliament having made 
the commission of fraudulent acts a 
crime, the subject-matter is criminal 
law & beyond the competence of the 
provincial legislature. -—~ CONNORS 0. 
EGu, (1924)2 D.L. R. 59; 1 W. Wo]. 
1050 20 Alta L. R. 205.—CAN. 


cc (p. 443) ii. 
wharfage 














Collection of freight 
warehouse charges— 
Ultra vires.}—EASTERN DEVELOPMENT 
Co. v. McKay (1888), 20 N.S. R. (8 
R. & G.) 325.—CAN, 


d (p. 444) i. —-——.J—MURNE v. 
MORRISON (1882), 7 1B. Cc. R. pt. 2, 
120,—CAN. 


1335 (p. 444) i 
Power define. }—'The 
provincial Govts. to legislate regarding 
the constitution, maintenance, & 
organisation of provincia) cts. includes 
the power to define the jurisdiction of 
such cta. territorlally as well as in other 
respects, & also to define the juris- 
diction of the judges who constitute 
such acts.—HRe CounTry CoURTS oF 
BRITISH tracts (1892), 21 S. C. -R. 
446; 5 Cart. 490.—CAN.. 

] (p. peg i. No power to 
alter amend.)—Held : tevised 
Statutes (3rd series), c. 159, being part 
of the criminal law of Canada, the 
legislature of Nova Scotia had no 
power to alter of amend any of its 
provisions.—R. AX ELEOTRIO 
SS aalincaaae (1898), Se 30° N. S. R. 499. 





Jurisdiction— 
wer given to 











m (p. 445) i. ——- What are—Not 
Act ee. revent fraud against cheese 
Sact —R. v. WASON ole 17 
A. R. R281 ; 4 Cart. 578.—0C 

m (p- 446) ii, -—— Not as 
r ng ap on prosecutions to 
enforce AH ted Pi punish offences 


ovinctal Acta.J—R. v. WASON 
890), at, A. R. 221; 4 Cart. 578.— 


a (P. nay i. ——~ Powers of ager 
council,}] —~ Medical Profession Act 
ht. -8. a 1920 (c, 135), 8. 40, {9 not 


RIN 


that upon a dispute occurring between em- 


employees in any of a large 


ultra vires on the ground that it 
infringes on the powers of the Governor- 
General under B. N. A. Act, 1867, 
8. 96.—HuntT v. CoLLkak oF Pay- 
BICIANS & SURGEONS OF SASKATCHE- 


WAN, ieee 4D. L. R. 834; [1925] 
3 W. W. R. 758.—CAN. 
d ne 445) i. ——.]—A Proven 


enactment altering the law relatin 
champerty, by authorising rolrs. wi hin 
the province to contract with clients 
for payment for professional services 
by way of a share of the proceeds of 
actions in lieu of the usual costs, is 
an invasion of the legitlative domain 
of the Dominion Parliament relative 
to criminal law.—-TAYLOR v. MACKIN- 
TOSH, ae 3D. L. R. 926; 3 
W. W. BR. 07: 34 B.C. R. 56.—CAN. 
178a i Property & civilrights-——Closing 
disorderly house.}]—10 Geo. V., c. 81 
(Q.), authorising a judge to order 
the closing of a disorderly house, is 
intra vires the provincial legislature, as 
it deals with matter of property & 
civil rights by providing for the sup- 


-pression of a nuisance & not with 


criminal Jaw by aiming at. tho punish- 
ment of a crimo.— BEDARD v. DAWSON 
& A.-G. FoR ae (1923) 4D. L. R. 
293; [1923] 681; 3W.W.R. 
412.—CAN. 

sb. Labour in industrial under- 
takings.}—The matter of labour in 
industrial undertakings in Canada is 
primarily within the competence of 
provincial legislatures, but Parliament 
can legislato as to labour in territorie: 
not yet organised into, or forming 
part of, a Preiss & as to labour of 
servants of the Dominion, if these are 
within the scope of the draft cun- 
vention adopted by the International 
Labour Conference of the League of 
Nations in 1919.—Re TrmaTy oF 
VERSAILLES, Ete HouRS or LABOUR, 
{1925)3 D. L. R. 1114: [1925] S. CO. R. 


505.—OAN. 

sk. Muarriag. ee: Act, R.S.O., 
i a (ec, way . 15 & 36, as amended 
by Marriag aw Amendment. Act, 1919 
(c. 35), 88. 2 & 4, are within the powers 
of the provincial legislaturo.—STEWART 
v. STEWART, [1925] 1 D. L. R. 1; 56 
O. L. R. 57.—CAN. 

sm. ——.}—Marriage Act, R. 8. O., 
1914 (co. 148), & ita amendments, are 
intra vires the provincial le alature, 
in so far as paraded provide for dissolution 
or ersde fe marriage.—DoYLE v. 
al wes a 1925), ied ad i R. Bis 57 

sp. as pos age 1889 (ec. 22)-— 
Intra vires, \— . Ho OWR, MONBIL v. 
Hows Sob), 2 B. ©. R. 36.—CAN, 


number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After areference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties :—Held: the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 8); it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Legis- 
Jature specifically set out in sect. 91; the 
Act could not be justified under the general 
power in sect. 91 to make laws ‘for the 
peace, order, & good government of Canada,”’ 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril.— 
TORONTO ELECTRIC Comrs. v. SNIDER, [1926] 
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Cases 179a—181a, 


A. ©. 896; 94 L. J. P. C. 116; 182 L. T. 
738; 41 T. L. R. 238; 69 Sol. Jo. 325, P. C. 


181a, Appointment of judges.J]—Judicature Act, 


1924, of Ontario, s. 2 (42—0), & s. 4 (1) & (2), 
are ultra vires the legislature of the prevince, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), s. 96; uvder which the 
powers of appointment refei. 1 to are given 
to the Governor-Generaf\of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection.—A.-G. 
FOR ONTARIO v. A.-G. FoR CANADA, [1925] 
A. O. 750; 94 L. J. P. C. 182; 183 L. T. 
434,P.C.  - 
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« (C). 


CN aed 








8 i. --—Held: 37 
Vict. c. 32, was ultra vires.—SEVERN 
v. R. (1878), 285. CO R. 70; 1 Cart. 
414.—CAN. 

a i. TAaquor Act, 1902, &. 2.J— 
Held; although unusual, it was well 
within the powers of the legislature.— 
R. v. WALSH (1903), 23 C. di. .. 186; 
5 O. L. R. 627; 2 0. W. R. 222; 3 
O. W. KR. 31.—CAN. 


b i. Right to appeal to Supreme 
Court of Canada—FfKestrictions _on-— 
Ultra vires.}---CLARKSON v. RYAN 


di. ——~ Betting Information Act, 
1923 (ce. 5)}—Ultra vires. )—lt. v. LICHT 
MAN (1923), 42 Can. Crim. Oas. 1; 
54 Q, L. R. 502.—CAN. 

1 i. —— EHducation— Aa to Jewe— 
3 Edw. 7, c. 16—How far ultra vires. |}— 
Hrsco vo. MONTREAL PROTESTANT 
Board ScHooL Comrs., [1926] 2 
D. L. KR. 83 £1926) 8. C. R. 246; varied 
{1928) A. C. 200. P. C.-—CAN. 


lii. ——— Succession Duties Act, 1914 
(ce. 10)—Valid.J—BARTHE v. SHARPLES 
(1918), Q. Nn. 55 8. C. 30 1.—CAN. 


PART II. oR 3, SUB-SECT. 4.— 


® a e 

o:-(p. 447) 1. .}—Customs Tariff 
(Industries Preservation) Act, 1921~ 
1922, deals only with the imposition of 
taxation, & does not infringe the first 
paragraph of sect. 55 of the Constitu- 
tion. toms Tariff (Industries Pre- 
servation) Act, 1921-1922, s. 8, deals 
with duties of customs only, & does not 
infringe the sccond paragraph of 
sect. 55 of the Constitution. Tho tax 
imposed by sect. 8 is imposed by the 
Commonwealth Parliament, & is not 
an infringement of sect. 90 of the 
Constitution.—Notr BrotHers & Co., 
LTp, v. BARKLEY (1925), 36 C. L. R. 

o (p. 447) il. +~Held: neither 
Income Tax Assessment Act, 1922- 
1924, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 
Tax Acts which incorporated those 














Assessment Acts, was obnoxions to 
any of the provisions of sect. 55 of the 
Constitution.— FEDERAL TAXATION 

MR. v. MUNRO, BRITISH IMPERIAL 
Oru Co., Lrp. v. FEDERAL TAXATION 
Oomn. (1926), 88 C. L, R. 153.—AUB, 


o (p. 447) iii. —~—-.]—Held: War- 
time Profits Tax Assessment Act, 
1917-1918, 8. 14 (5), was not obnoxious 
to sect. 55 of the Constitution.— 
FEDERAL TAXATION COMR. v. HIPS- 
roe Lrp. (1926), 38 C. L. R. 219.— 


e (p. 447) i. ——-_ Commonwealth 
Shipping Act, 1923—Validity.]—Com- 
MONWEALTH & A.-G. FOR COMMON- 
WEALTOM v. AUSTRALIAN COMMON- 
WEALTH SHIPPING BoakpD (1927), 39 


e 





h (p. 447) i. .j—Judiciary Act, 
1903-1920, s. 39 (2) (a) [as interpreted 
in No. 605 i, post), is a valid exercise of 
the power conferred by sect. 77 (ili.) 
of the Constitution.—-LIMERICK 38.5. 
Co. v. COMMONWEALTH OF AUSTRALIA 
(1924), 25 S. R. N.S. W. 293; 35 
ae Rk. 69; 31 Argus L. ht. 153.— 


h (p. 447) ii. S. P. Tor COMMON- 
WEALTH v. KREGLINGER & FERNAU, 
Lrp. & BARDSLEY (1926), 37 C. L. R. 
393; [1926] V. L. R. 331; [1926] 
Argus L. R. 161.—AUS. 


o (p. 448) i. Election for Senate.) 
—ITeld : Commonwealth Electoral Act, 
1918-1925, gs. 128A (12), was a valid 
exercise of tho power conferred by 
sect. 9 of the Constitution upon the 
Commonwealth Parliament to mako 
laws ‘ prescribing the method of 
choosing senators.”—-JUDpD v. MOK EON 
(1926), 38 C. L. R. 380.—-AUS. 


st. Removal of proccedings to High 
Court.|J—Judiciary Act, 1903-1920, 
s. 40, is a valid exercise of the powers 
conferred by sects. 76 & 77 of tho 
Constitution.— He YaTrEs, Az p. WALSH, 
Re Yates, Ex p. JOHNSON (1925), 37 
re R. 363 [1926] Argus L. R. 46.— 


rs ’ 
sv. .}—Judiol Act, 1903- 
1920, s. 404, is a valid oxercise of the 
ower conferred by sects. 77 (il) & 51 
Pexxix) of the Conatitution.—PIRRIE 
v. a (1925), 36 C. L. R. 170. 








sw. Trading by Commonwealth— 
Through agents— War Precautions 
(Wool) Regulations.}—During the war 
& after the making of the above regu- 
lations, the Executive Govt. of the 
Commonwealth entered into agree- 
menta with a oo., engaged in the manu- 
facture & sale of wool tops. Each of 
these agreements was either an agree- 


' 52] 


ment to give consent to a sale of wool 
tops by the co. in return for a share 
of the profits, called by the parties a 
‘*licence foe,” or an agreement that the 
business of manufacturing wool tops 
should be carried on by the co. as agcnt 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agreements :—Ueld: 
apart from any authority conferred by 
an Act of Parliament of the Common- 
wealth or by reguiations thereunder, 
the Executive Govt. had no power to 
make or ratify any of the agreements. 
—COMMONWEALTH & CENTRAL WOOL 
COMMITTEE v. COLONIAL COMBING, 
SPINNING & WEAVING Co., LTp. (1922), 
31C. L. R. 421.—AUS, 


sy. Power to confer judicial powers.) 
—The powcrs which Income ‘Tax 
Assessment Act, 1922-1923, by ss. 44, 
50 & 51, purports to confer upon a 
Board of Appeal created under the 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& a Board of Appeal not being such a 
ct., the conferring of those powers is 
ultra vires the Commonwealth Parlia- 
ment.—BRITIsSH IMPER{AL O11 Co., 
Lrv. v. FEDERAL COMR. OF ‘TAXATION 
(1925), 35 C. L. R. 422; 31 Argus L. R. 
129.—AUS. : 

sz. Power to give appellate jurisdic- 
tion to High Court—Appeal from non- 
federal court.}—The Commonwealth 
Parliament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from a ct. established by the Parlia- 
ment in a territory. notwithstanding 
that the ct. so established is not a 
federal ct. within sect. 71 of the Con- 
stitution: & jurisdiction to entertain 
an appeal from the Supreme Ct. of the 
Northern verter is lawfully con- 
ferred upon the High Ct. by Supe 
Ct. Ordinance, 1911-1922, 8. 21, & 
Northern Territory (Administration) 
Act, 1910, s. 13.— PORTER v. R., Hz p. 
CHIN Man YER (1928), 37 0. L. R. 433. 


. ga. Discovery—Against Statc.}—Judi- 
ciary Act, 1903-1920, s. 64, in ao far as 
it gives pltf., resident of one State, in 
an action t another State, the 
right to obtain discovery of documents 
from, & to administer interrogatories 
to, defts., is within the legislative 
power of the Commonwealth Parlia- 
ment.—GRIFFIN v. SOUTH AUSTRALIA 


Cases 184a—208. 
1 84a. 


Power to compe] British company to 
deduct income tax from dividends on shares 
Situate in England.}—Pltfs., a British co., 
held shares in deft. co., which was a British 
co., but which had its head office & board of 
directors in Australia, though it had a London 
committee for re egistering transfers of shares 
& issuing certificates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pitf. co. In an action c the 
amount so deducted :—Held: the debt 
created by the declaration of a dividend was. 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pitf. co. in respect of such debt, & the 
action succeeded.— LONDON & SOUTH AMERI- 
CAN INVESTMENT TRUST, Lp. v. BritisH To- 
BACCO Co. (AUSTRALIA), Lrp., [1927] 1 Ch. 107; 
96 L. J. Ch. 58; 70 Sol. Jo. 1024; sub nom. 
PASS v. Brirish Topacco Co. (AUSTRALIA), 
Lrp. (1926), 42 T. L. R. 771. 


AND Empree Digest SUPPLEMENT. 


Guijrathi v. Secretary of State for India 
a ecaiell (1927), 48 T. L. R. 617. 


200a. Appointment — What cig eapeepcanes Od A.-G. 


FOR ONTARIO v. A.-G. FOR CANADA, No. 181a, 


ante. 


200b. ——~ Rights of exis dge—-On eonstitu- 
tion of new court. }-—-Ju cattre de 1919, of | 
Alberta, s. 6, requires for i ts working ‘the 


appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 

legal right to which he was entitled par ore 
oS a -G. FOR CANADA (1923), 40 T. L. R. 6, 


201. Add. Annotation :-——Mentd. Re Letters Patent 


No. 189,207; &e Carbonit Akt., [1924] 2 
Ch. 58. 


208. Add. Annotation:—Refd. Palmer v. Crone, 


199. Add. Annotation :—Refd. Bhagchand Dag- 


ea eis 35 C. L. R. 200; 31 


-AUS. 
ab. Fie Siar ay }~-Imm tion Act, 
1901-1925, 8. 8aa, is a valid exercise of 
the power conferred he Ys 61 (xxvii) 
of the Se Yates, Ez p. 
JOHNSON 


Re Y 
(i936), 37 C. Se = 3 : 9 
Lh 46 —AUs. a ” (bee) Argus 


-}—Immigration Act, 1901- 

1925, 8. 5 (3) (Ba) (3B): are Karas ae 
LLIAMBON N » 
Gu ie 95 11087] Angus LB 13.— 


emer, 


ower to grant financial aid to 
states, ona Federal Aid Roads 
Acts, 1926. was a valid exercise of the 
power conferred upon the Common- 
wealth Parliament by sect. 96 of the 
Constitution, to grant financial assist- 
ance to any State on such terms & 
conditions as the Parvenent might 
think fit.—STaTrgz oFr RIA v. 
COMMONWEALTH (1926), 38 “C. Lr 


B. (b). 


vr i. ——— Power to impose customs 
excise duties.)}——Held : Taxation ncntoed 
Spirit Veni or) Act, 1923 (S. A.), was 
invalid.—CoMMONWEALTH & COMMON: 
hide Bate Fle airs ree awe 


USTRALIA 
PBs 38 cen BR. 408. [1927] eee 


.--H Finan 
(News epapers Taxation) Act, 1026 
& (Taxation 
danagement} Act, 1926 oN Ss. Be 
ss. 2, 3, & 7, were invalid.—Far- 
FAX Foun) & BON, aa & SMrri’s 
NEWS? APERA, New Ssoura 
WALes STATE ager, 39 ©. L. R. 138; 

(1927) Argus L —-AUS. 

sf. Power to ae poked ag 
When an award has been made by the 
Commonwealth spe of Conciliation & 
Arbn. ursuant to Commonwealth 
Conciliation 6& hee. Act, opt AL 
ie Parliament of a State cannot alter 
ee oi Oh ae ee “t pire He 
n the pe es or 
obligations s which are inconmlstont yah 
% ENGINEDRING 
ora OOM EES. years 








LEVER > . % PICKARD 
(1926), 87 ©. L. R. 466; [1926] Argu 
PART Il. SECT. 8, SUB-BECT. 4.—Cc., 


sf. Samoa Act, 1931-—Palid.)—~ 
TAGALON v. INSPRCTOR OF POLIOR, 
FUaTAGA ©. INSPECTOR OF POLICE, 
1927) N, Z. L. R, 883.—-N. Z Zz. 


ged II, SECT. 3, SUB-SECT. 4.—D, 
—— Distribution of divi- 
dende. }+-The tax imposed upon 
financial cos. by Transvaal Provincial 
Ordinance 8 of 1923, Py 3, of one 
shilling for each pound of dividend 
distributed after a certain date, 1s a 
direct tax intra virea the Provincial 
Council] under South Africa Act, 
8s. 85 (1).—JOHANNESBURG CONSOLI- 
DATED INVEATMENT CO., LTD. v. 
TRANSVAAL PrRovt sree ADMINISTRA- 
TION, (1925) App. D. 477.—S. AF. 

h ii. Receipt of premiums.) 

—The tax imposed by Tax Ordinance 
of 1023 (Transvaal) upon insurance 
cos., ON premiums pecnived, is a direct, 
tax intra vires the Provin Council 
under South Africa Act, e. 85 (1).— 
INLAND REVENUE COMR. v. ROYAL 
EXCHANGE ASSURANCE Co., {1925} App. 
D. 223.—S. AF. 

h iii. Control of trading licences. ] 
—Held;: ‘Transvaal Provincial Ordi- 
nance 12 of 1926 was ulira vires the 
Provincial Council.—RELOOMAL v. RE- 
CEIVER OF REVENUE, [1927] App. D. 
401.— e AF. 

ki. —-—— Proclamation of local areas.) 
~Natal Provincial Ordinance 7 of 
kh none pages on the Administra- 

ear yower 10 roclaim local areas & 
prey des for tho election of committees 

function therein, such committees 
pang established with the sole pbiect 
of carrying out efpublie Health Act 36 
of 1919, & not of creating any joan of 

local self-government, is ulira vires the 

acter peat Council under South ae 
Act, 8. 85 (6).—-IsrpInco HEALTH 
oA ADWAT, [1926], App. D. 113. 


ii. ——  Muntcipal se ana 
Ord. 19, br = 13 a) :—Held : 
v. eke comen 
(1998), rts N a R. 356.—S. AF. 

k fii. ——- Enrolment of bur gesses. \-— 
Hicld: Natal Ordinance | pages of Be deb 
8. 13 (1), was intra vires the Pro lal 
Councll.— ABRAHAM P. DURBAN OORPN. 
{1927} App. D. 444.—S. AF, 

ak. siaocayr te aga ihr of non 

mg on business hin 
pace nder the power conferred 














° 


upon the slature of Southorn 

odesia by *. Order in Couucll of 
1898, a, 384 it is iniva vires for that 
legislature to love. a tax upon income 


aceruing to & non-resident from a 

source not within the entory: where 

oo Sa agen els carries © pusinees 
MS RHODERIA FH 

re MR. OF Taxes, {1925) ADDS D. 


[1927] 1 K. B. 804. 


wine Transkeian Terrtiortes — Im- 
ion of Astatics.}-—Held: fPro- 
clamation 264 of 1904 was esta vires.—— 

v. BARMANIA, [1927] App. D. 537.— 


PART Il. SECT. 3, SUB-SECT. 4.——E. 


sm. Crown grants.)—— Crown Grants 
Act, Peak of 1895, which enacta that 
fo the by the Crown of estates unknown 
the law are not invalid, ie not ulira 
vires the In I ature.-—SEORE- 
TARY OF Strate FOR INDIA v. ree 
PARTHASARATHY APPA Kao (1926), 
I. L. R. 49 Mad. 349,—-IND. 
‘ ap. Taxation.}—Held: Income Tax 
Act, s. 67, was not ultra vires.— DR, 
R. N. SINGHA v. SECRETARY OF ciel 





re INDIA 1N nor (1927), I. L. R. 
5 Ran. 825.—IND 

PART II. SECT. 4, SUB-SECT. Z ie 
eek mA ether presu 


es power pti 
8. 0 
appoint a comr. Mining Act 
=pDo ), & 123, & then Meese him with 
powers exercisable by a superior he 
ethat term is to ae understood in 
B. N. A. Act, is to enable the provincial 
po pri in effect to appoint a judge 
of a superior ot., which - beyond ite 
powers & {t could not be presumed 
hat the GovernormGeneral had given 
designating hin appointee. a patent 
m a ju @ Buperior 
ot.—Re MOLEAN GoLp Minxs, LTD. v. 
Bian. D.L.BR.10; 640.L. R. 


at. Remuneratt — Restrictions on. 2] 
8. 34, hae no application to the re- 
muneration of a judge whose appoint- 
ment to nbd bla the ste ls a feghtnes 
noe 


made 
604: 52 O. TR R. 105.—O. rte 


PART Il. SECT. 4, SUB-SECT. 2.—A. 
sw. Ca }-Excont 


nada— District court. 
es to matters for which artioular 


vince the canse t 
roperty is tasted, or dette, real reside.: 
Poran LAR AERATED 
tae Db. R. 4035 17 Alta. L. R. 150, 


on Sted Taser Naas Toe hs 


234a,. Court of olvil judge of Secunderabad— 


Limitation of action.}—Applt. ‘sued resps. in 
the ct. of the civil judge a Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower _& the alleged surety 
& their representatives were residenta in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct.—at rit eer it would 
have been barred by Stat. Limitations, but, 


Part -Ill1.—Laws 


238a. Rule of English law as to parHamentary 


control of revenue—Application in New 
Zealand.|—It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself; a payment made without that 
authority is illegal & ultra vires, & the money, 
z a can be traced, can be recovered by the 
@) e Se 


An agreement made in 1913 provided 
(inter alia) that the Minister of ways of 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when applts. granted a 

eto B. & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the eement related, the Minister 
did not requ ree to grant the lease, & 
it was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
appits. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : 
—Held: as the lease had not been granted 
the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to data ee 
HaRBouR BoarD v. R., [1924] A. C. 318; 93 
L. J. P. O. 126; 1380 L. T. 621, P. CO. 


252a. 
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in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Judgment of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad.—Rai BAHADUR 
BANSILAL ABIRCHAND v. GHULAN ~ 

KHAN (1925), 42 T. L. R. 5, P. C. 


of the Colonies. 


v. Cook, [1926] A. C. 4443 Se‘vesen (or von 
Lorang) v. Austrian Propertiy .. dministrator, 
{1927}.A. C. 641. ; 


Revenue laws.]|—-When & foreign colony 
becomes a British colony the British laws of 
revenue immediately attach.—THe FRiIEND- 
sHip (1814), 1 Dods. 373; 165 BH. R. 1346. 





265a. Recognition of existing proprietary rights— 


Effect of proclamation.|—After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in a proclamation that existing ene will be 
recognised is that the Govt. will recognise 
such rights as upon investigation it finds 
existed. The Govt. does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt. under a 
treaty :—Held: upon the facts, & applying 
the above principles, the suit failed.— 
VAJHSINGII JORAVARSINGJI v. SECRETARY OF 
State FoR INpDrI4 (1924), L. R. 51 Ind. App. 
357, P. ©. 


271a. ——- ———.]— WIJEYEWARDENE v. JAYA- 


WARDENE (1924), 941. J. P.C. 44; 182 L. T. 


seus var chic? Siimanaane A.-G.v.G.S. & W. Ry. of Ireland, {1925} 
241. Add. Annotation :—Consd. Arseculeratne v. 


Perera, [1928] A. O. 173. 


is the Supreme Ct. in that province.—- 
(1876), 1 8. 0. R. 


KELLY vo. SULLIVAN 


sl. Northern ‘Ireland —~ Power ito 
make ue hdbouring 
counties °*——Lim: 


Northern Ireland. F-Under Cena. Jury 
r 

(Ireland) Act, 1836, s. 140 
renee ene hb unties 


oo 
roust be taken to mean “ neighbouring 
counties * in Northern eh The 
betes or Ae ot 108 seeean malty 
sncepeutent ‘& exclusive of each other 


within respective areaa.-PLOKB & 
Onn ¢. yaataN aaa, COUNT CoUNCIL, 
11993] 2 1, R.54.— 


PART Il. SEOT. 4, SUB-SECT. 
228 11, , 


161; 69 Sol. Jo. -793. 


290. Add. Annotation :—Retd. Nadan v. R., [1926] 
243. Add. Annotations :—Refd. A.-G. for Alberta A. C. 482. 


HATIMBHAI HASSANALLY Vv. 
DInNSsHAW (1927), I. L. R. 51 Bom. 
616.—IND. 


PART Ill. SEOT. 1, SUB-SECT. 1. 


of English law by 
.}—~The custom whereby 

when marine insurance was effec 
through a broker, the broker & not the 
aesured was Hable to the underwriter 
for the premium, while the underwriter 
was directly responsible te the assured 
as joss, was not so firmly estab- 
lished aa part of the law of England in 
792 t {t waa to be deemed to have 
been introduced Upper Canada by 
3, 6. 1.—O’Kners & LYNCH OF 
Lvb. &. TORONTO ~ ~~ ~~~ 


D L, RR > * L. 
Ga R. 477 0. 
523 


289 ii, 


-+—The rule in Pre, 

Case is not part of the law of Alberta» 

since it was not “ applicable ” within 

North-West Territorities Act, 1884, 

to the Territories.— Re Sumpsaon ESTATE 

(Alta.), 11937) 4D. L, R. 817; (1927) 
Ww e R, 534,—CAN 





PART II, SECT. 3, SUB-SECT. 1.—~—A. 

hi, Mode of exclusion —-_ Subject- 
matter covered | legislation. }-— 
Tho provisions, relating tofraudulent & 
preferential | ents, of erry ra 
Ponts Aot, 1001 repealed in 1921, 
re-enacted in 1922, & consolidated in 
Fraudulent Preferences Act, R. 8. A. 


n 
nal action.—-CONNORS 


a vw LI, 
1984) 2 D. LR. 59; 1 W. W. RB. 1060; 


CY L. R. 205.-——OAN. 


Cases 315-——381a. 
$15. Add. Annotation :—Mentd. Bristol Corpn. v. 


315a. 


PART INI. SECT. 2, SUB-SECT. 1.—B. 


Virgin, [1928] 2 K. B. 622. 


Limitation Act, 1628 (c. 16)—-Extends 
to India.|—Easr INp1a Co. v. OnDITCHURN 
(1850), 7 Moo. P. C. C. 85; 5 Moo. Ind. App. 
43; 14 Jur. 253; 13 E.R. 811, P..C, 





Annotations :—Folld. Ruckmaboye v. Mottiohund (1853), 
00 


P.0.C. 4. Mentd. Reigate R. D. C. v. Sutton 


EncusH anpD Empire Digest SupPLEMENT. 


District Water Co. (1908), 6 a nA R. 9363 Spencer ov. 
Hemmerde (1922), 91 L. J. K. B 


315b. S. P. RUCKMABOYE v, eooRaOe Mor- 


318. 


TICHUND (1858), 8 Moo. P. C. C. 4; 5& Moo. 
Ind. App. 234; 22. T. 0. S. 203; 14 E.R. 
Add. Annotation :—Refd. Ellesmere v. Wal- 
lace (1928), 44 IT. L. R. 798. 


Part V.—Extradition and Fugitive Offenders. 


365. Add. Annotation :—Mentd. Re Paget, Hx p. Official Receiver, [1927] 2 Oh. 85. 


Part VI—Conflict of Laws—Colonial Judgments. 


366. Add. Annotation :—Mentd. Employers’ Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Part VIll—Property in Land. 


869. Add. Annotation :—Mentd. Ontario & Minne- 


sota Power Co. v. R., [1925] A. C. 196. 


371. Add. Annotation :—Mentd. Ontario & Minne- 


sota Power Co. v. R., [1925] A. C..196. 
Foreshore & bed of navigable river— 
St. Lawrence.]—-The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.—MONTRBEAL 
CoRPN. v. MONTREAL HARBOUR COMRS., 
TETREAULT v. MONTREAL HARBOUR COMRS., 
A.-G. FOR QUEBEC v. A.-G. FOR CANADA, 
[1926], A. C. 299; 95 L. J. P. C. 60; 134 
L. T. 578; 42 T. L. R. 98, P. C. 


Boundary between Canada & Newfound- 








381. 


381a. 


vince before confcdcration. ]}—W here pitt. 


land.|—The effect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt. of N ewfoundland, not mere 
rights of inspection & regulation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds :—Held: the boundary 
between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador.—-Re BOUNDARY 
BETWEEN CANADA & NEWFOUNDLAND IN 
LABRADOR PENINSULA (1927), 187 L. T. 187; 
43 T. L. R. 289, P. C. 


Add. Annotations :—Apld. A.-G. for Alberta 
vy. A.-G. for Canada, {1928] A.C. 475. Mentd. 
Re Ellwood, [1927]] Ch. 455. 


jJ—A.-G. FOR ALBERTA 
A.-G. FOR CANADA, No. 98b, ante. 


previous Charter Acts, held by the 


wi. Forfeiture Act, 1870 (c. 23)—-Not 
ae to Saskatchewan. }—te NOBLE 
ask.), [1927] 1 W. W. R. 938.—CAN. 


t (p. 464) i. sae sr acnag Charges Act, 


1867 (c. 69) plicuble to 
Saskatchewan. » Be ACDOUGALL, 
{1927] 3 DI. RR. 464; ane J 


W. W. R. 612; 21 Sask. L. R. 397.— 
CAN. 


mm (p. 464) 1. —— Applicable to 
Alberta.}—-LamMs v. Lams, [1925] Ry 


D. L. R. 526; (1925) 3 W. W.R. 3 
-~—OCAN. 
b (p. 465) 1, -—— Applicable to 





India.  }—The above Act extends to 
india, & applies to Hindoos & Mahome- 
dans as well as Europeans, in civil 
eououe in the Supreme Ct.—RucKMA- 

v. LULLOOBHOY MOTTICHUND 
(1853), 5 Moo. Ind, App. 234.—IND. 


PART VIII. SECT. 1, 

370 i. Canada—Resnective rights o ed 
Dominion & IDEA Morin ae ar 
to Indians-~British N 
1867 (ec. 8). A penve ce foe eo ernnce 
©. DOMINION OF CANADA, Re DOMINION 
on CANADA PROVINCES OF ONTARIO 

acne ae Re INDIAN CLAIMS (1898), 

1.—CAN 


ei. a ghts of Dominion «& 
beeete person—Grant of land by pro- 





claimed under a grant issued by the 
rovince, in 1857, prior to confedera- 
ion :—H : the Crown, as repre: 
sented by the Dominion under B.N.A. 
Act, 1867, 8. 91 (12), could not grant 
by licence power to erect a weir on 
private ie a —DELAP v. HAYDEN 
[1924)3 D. L. R. 11; 57 N. 8. R. 346 
—CAN. 





e ii. Indian Reserves—Indians 
not entitled to alienate by lease or sale— 
Right of Crown to recover possession. }—- 
as v. oe [1926] Exch. C. R. 


e@ iii. sa hl Saal 
extended possession by 
Indians.J—R. v, HEISLER IN. 8. 111913), 


13 K. cn R. 375.—CAN. 


e iv. Fight to sell cordwood 
cut on unsurrendered reserve land.]— 
FEGAN v. MOLEAN (1869), 29 U. C. R. 
202.—CAN. 

ap. India—Land held by East India 
Company.}—A village not permanently 
assessed was nted by the East 
India Co. in 1843 -to the daar ed 
of pltf. with a condition restrain 
alienation without tho Govt.’s pre fs 
sanction :—Held: though phe forma] 








assumption of nde y India by 
tho Orown was only Yesus yet the 
possessions wero, a8 provided by the 


OVA 


Bast India Co. only as the delegates of 
& in trust for the Crown. Po RCUBTARY 
OF STATE FOR INDIA v. Raga bas 
BHARATHY APPA Rao (1926), I. 14 R. 
Mad. 349.—IND. 


PART VIII. SECT. 2. 


ai. ——— Whether sale on ordnance 
land cancelled, Peer ae v. R. (1892), 


3 Exch. C. R. 
Bh as —— Timber cut on Crown lands 
for marking.}—HARRISON 
Bay oo ». GAUTHIER (1925), 35 
B. 0. R. 498. CAN. 
q iii, ——— Decision of Mintster of 
Lands, Forests & Mines—Effect of.}— 
The decision of the above Minister in 
favour of the is g of a patent is 
merely an intimation that he will 
recommend such issuo; .it is not a 
final adjudication & doos noe bind the 
Crown.—TITZPATRICK ¥. ae 128 6) 4 
D. L. R. 239; ee Nee —OAN, 


Canal Reserve, "Olina en 

Held : le pei on with ct to 
Ordnance ands vested in the. ovince 
of Canada the “ace comprised in 19 
Vict. c. 45, ached. 2, & any trust with 
which the lands wore in ressed was 
put an a to as to the lands under that 
schedule by such logislation, | & 7 Vict. 
c. 11 gave power any vacant 
fand not required for military or canal 





ri, -—— 


$90a. ——— Land held under Discharged Soldiers’ _ 


394. 


Settlement Acts—Eviction.]—If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Scttlement 
Act, 191 7, & ee Acts, fail to carry out 
the conditions laid down in his- agreement 
with the Govt., he can be ejected without a 


Vol. XVII.—Dependencies. Cases 390a—52’. 


‘judicial or quasi-judicial inquiry.—LA?rER 
v. GILLEN, [1927] A. C. 886; 96L. J. P. C. 
166; 1387 L. T. 701; 48 T. L. R. 604, P. C. 


391. Add. Annotutions :—Apld. Sunmonu v. Disu 
Raphael, [1927] A.C. 881. Refd. Sobhuza IT. 
v. Miller, [1926] A. C. 618. 


Part IX.—Judicial Committee of the Privy Council. 


Add. Annotation :—-Refd. Nadan v. R., [1926] 
A. C. 482. 


398a. Supreme Court of Palestine—Sitting as court 


401. 


405. 


406. 


445. 


465. 


4385a. 


pumnores or for the Ordnance Dept.— 
TTAWA (CITY) v. GRAND TRONK Ry. 


of first instance.]—JERUSALEM-JAFFA Dis- 
TRICT GOVERNOR v. SULEIMAN MuRRA, No. 
20a, ante. 

Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

Add, Annotations :—Consd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 45 T. L. BR. 
57. Mentd. St. Magnus the Martyr, London 
Bridge (1924), 41 T. L. R. 3; Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


Add. Annotation :—Consd. Re Article X of 
Articles of Agreement for a Treaty between 
Sh Britain & Ireland (1928), 45 T. L. R. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


Add. Annotation :—Apld. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Directly or indirectly involved—Success- 
ful appeal rendering possible prosecution of 
claim for larger sum.]—-Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. ‘The 





1D. LL. R. 743; 58 O. L. R. 267.— 
CAN. 


appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that we'd ‘ involve, 
directly or indirectly, somé claim or question 
to or respecting property ”’ of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract :—Held: without defining the 
meaning of ‘‘ property ’’ as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed.—UDOYCHAND PANNALAL v. GUZ- 
DAR (P. Ei.) & Co. (1925), L. R. 52 Ind. App. 
207, P. C. 

Add. Annotations :-—Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Poland v. Parr, [1927] 1 K. B. 236. 


490. 


501. 


Add. Annotation’:—Refd. Nadan v. R., [1926] 
A. C. 482. 

525. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

526a. From Canadian court.}—NADAN v. R., 


No. 91a, ante. 
527. Add. Annotation :—Refd. Nadan v. R., [19206] 
A. C. 482. 


be taken into account in making an 
estimate of value under Civil Procedure 
Code, 1908, 8s. 110 (2).—Sreanar 


Co., OTTAWA (CITY) v. OTTAWA & NEW 
York Ry. Co. (1920), 64 D. L. R. 337 5 
50 O. L. R. 239.—-CAN. 

ti. S. P. R. v. Cuppiny (1881), 2 
Nfid. L. R. 8.—NFLD. 

386 i. Australia—Right of New South 
Wales~To Garden Island.}—Held: 
New South Wales was entitled 
against the Commonwealth, which 
claimed in right of the Imperial Govt., 
to possession to Garden Island.— 
StaTh oF New SovutH WALES tv. 
yal face (1926), 38 O. L. R. 


PART IX. SECT. 4, SUB-SECT. 2.—A. 


448 i. General rule.}—Speoial leave 
to appeal should only be granted where 
the case involves matters of public 
interest or some important question of 
law.—RicHES v. CriTy OF Moosr Jaw, 
pee 4D. L. R. 326; (1925) 3 W. W. 

. 399.—CAN. 

476 i. Leave granted on terms—By 
what court lr id leave to 
appeal to the Privy Council is ted, 
the conditions attached to such loave, 
& the terms on which it is allowed, 
should be left to the Judicial Com- 
mittee.—-STEVENSON v. FLORANT, [1926] 
bd L. R. 601 Py [1926] 8. O, R. 90.—~ 


477i. Security—By whom 
allowed—Privy Oouwnoil Appeals Act, 
R. S. O., 1914 (c. 54), 8. 11. --MoBRipr 
v. ONTARIO JOOKEY O1vUs, LTp., [1926] 


as 





PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 


483 iv. Partnership suit.J— 
Where leave to appeal to the Privy 
Counci]) was applied for, petitioner 
contending that the decree involved 
a claim Ped peal property of Ra. 
10,000 within the meaning of Civil 
Procedure Code, 1908, 8s. 110 (2) :— 
Held: it was the valuo of applt.’s share 
in the partnership that must be looked 
to, & not the value of the whole of the 
partnership property.—NARIMAN Rus- 
TOMJI MEHTA »v. HaASHAM ISMAYAL 
VALAD HAJI KHAMISA (1924), I. L. R. 


488 v. “* Propert 
trade & goodwill.}-—W here the result of 
& judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto used :—Held: these 
were “‘ property ’; & as any of the 
matters in controversy was worth more 
than $4,000, tho matter was 4 
*“pecuniary amount ”’ excecding that 
sum within Privy Council Appeals Act, 
8. 2.—BATTLE CREEK TOASTED Conn 
FLAKE Co. v KELLOGG TOASTED CORN 
FLAKE Co.. [192412 D. L. R. 1238; 54 
0. L. R. 629.—OAN. 

h iil. —— ——.]—-On an applicrion 
for leave to appeal to the Privy 
Council mesne wee subsequent to 
the date of the High Ot. decree cannot 


525 








*—Foss of 


SHAMBHULINGAM t. MANJAYYA (1925), 
I. L. R. 50 Bom. 160.—IND. 

st. Not amount of pnenalty imposed 
by jine or forfeiture under penal statute.] 
—R. wv REGINA Wine & Sprrit, Lrp. 
(No. 2), (1929; 2 W. W. BR. 1166; 67 
D. Ju. R. 436.—CAN. 


PART IX. SECT. 4, SUB-SECT. 3.—A. 


532i. Nota court of criminal appeal.) 
— The Judictal Committee.will nvither 
accept nor share the responsibility for 
the administration of criminal] justice 
in India, unless there has been some 
violation of the principles of justice or 
some disregard of legal principles.— 
RUSTOM ov. Wt., RANDIR SINGH wv. R., 
TaBA SINGH v. R., RHUDA Basan v. R. 
(1923), I. L. R. 48 Bom. 515.—IND. 

5382 fi. -J— The power of the 
Judicial Committee to entertain appcals 
from a lower ct. is not that of a ct. of 
criminal appeal, but as the Privy 
Council) advising the Sovereign with 
ro to the exercise of the preroga- 
tive, which is a romnant of the powers 
of the Crown to intorfere with tribunals 
of justice, which do not oxist in this 
country at all. There must be proof 
that there was no proper trial & that 
the forms of judicial procedure 
were disregarded, not only according to 
local ordinances, but according to, the 
unva character which is common 
1o all.—HUNMANTRAO v. KR. (1924), 
I. L. R. 49 Bom. 455.—IND. 





AND Empmez Dienst SUPPLEMENT. 


584, Add. Annotaiion :-—Refd. Nadan v. R., 


A. C. 482. 


538a. Question of jurisdiction of colonial court— 


To issue mandamus to inferior court.!—- The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct, 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 
Special leave to appeal to the Privy Council 
was granted upon a 
grounds: (1) that the ‘Saprsiic Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons indicted | 
had not the option given by sect. 827 to be | 
tried without a jury. Special leave was, 
granted on the first ground; the question 
whether the appeal could be entertained was 
reserved :—Held: the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, o the second 
ground was merely a question o 
& was not one upon which an fans would be 
areviareere —A.-G, FOR ONTARIO v. DALY, 
{1924} A. C. 1011; 94 L. J. P. C. 213 132 
L. T. bids 40 T. L. R. 814, P. C. 


540b. 


The fact 559. 


rocedure | 





——— Misin a criminal of statute, |— 
The contention et rimtinal case a ct. 

in India has com a wrong conclusion 
upon the prrelitcrsd thes of an Indian statute 
is not necessary tantamount to an allegation 
of substantial & grave — such as to 
induce the Privy Council to give 5 eolal 
leave to appeal.—Umra v. R. (1924), 4 

T. L. R. 86, P. C. 

Add. Annotations :—As to (1) Consd. Umra v. 

R. (1824), 41 7T. L. R. 86; Nadan v. R., [1926] 

A. CO. 482. 


560. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. C. 482. 


petition alleging two 586a. Discretion of court below—Judicial Com- 


mittee will not tnterfere—Though members 
of court below disagree.}—Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of “ out- 
rage, ill-usage, or grievous insult’; & by 
art. 190: “‘ The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must ie into consideration the 
rank, condition & other circumstances of 
the parties.” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a gregt difference of 
judicial opinion, unless.it appears that there 
has been a miscarriage of justice. —BALDWIN 


Annotation :—Retd, Nadan v. R., 


vw. DALY, No. 538a, anie. 


542. Add. Annotations :—Refd. Umra v. R. (1924), 
R. 86;- Nadan uv. R., 
R. (1928), 44 T. L. R. 


41 T. L. 
482; Kishan Singh v. 
690. 


549. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. C. 482. 


[1926) A. C. 482. 
538b. Question of procedure. |——A.-G. FOR ONTARIO 


L. T.1 


[1926] A. C. 53. 
A. C. 482. 


549a. ——_———_-- ——-.] —NADAN v. R., No. 91a, ante, 222. 


PART IX. SECT. Bi) 3.— 


eet Soorr (No. 2) 

agen a N. N.S. R. 201 .—OAN. 
638 iii. Evidence improperly 
admitted.}—Held: the use made ‘in 
evidence of books & documents found 
in the library of a suspected person 
eee a question of ‘‘ great general 
aay c importance.”’—R. » McLacnH- 
1924) 1D. L. R. 1109; 42 Can. 
86; 56 N. 8. R. 6 





CAN 


PART IX. SECT. 8, SUB-SECT. 1. 

605 f, es of 
Australian Jud Ad, 3.J— 
Judiciary Act, 1903 920, 8. 39 (2) (a), 
excludes an appeal as of right to the 
Privy Council from a dec 
Supreme ie exerc Federal juris- 
diction, ves to the High Ct. 
juriedintlon Oo entertain an appeal 
aia such a spocmon —-LIMERICE 8.8, 
Co. v. Comm ALTTI OF AUSTRALIA 
(1928), 35 C. Le Re 69; 258. R.N.8. W. 

93; 31 Argus L. R.153.—AUS. 


PART IX. SECT. 8, SUB-SECT. 2. 

sb. a Opeeny of appeal — ey 

ivtstonal Court of Aprdlade Divlaion 
—No ap he lies, unless the case A aie 
within vy Council Appeals Act, 
R. 8. O., 1914 (c. 54), or unless leave 
to appeal ts ued by ne. i eatcial 
Naniovar Ry. Oo oN t1996) 1D ae 

ATIONAL Ry, R. 
420; 580. L. R. 566 se CAN. 

ry opini 


—— From ad: ion—~ 
“¢ Final jua judgment.”’ ero questions 
were referred to the ct. for its oonsidera- 
tion, & tho matter was heard bofore 


a ct. composed of four judges who wore 
egually divided in opinion :—H 
(1) for the purpose of appeal to the 
Privy Council the opinion of the ct. 
although advisory only, could be 
treated as a final judgment, between 
pordes: : fee the iia ’ final ede. 
mon the Privy Council 
ae that which is regarded as a 
final judgment under Canadian law.~— 
Re Nova Scotia LEGISLATIVE COUNCIL 
(No. 2) (1926), 58 N. S. R. 49.—CAN. 


af. Order for trial by ok bars 
Leave to appeal to the Privy Council 
from an order refusing to set aside an 
order prove for a jury trial of an 
pat or damages for persona] injuries, 
— BRADSHAW ne BRITISH 
Gow veeentA A Rapip Transit Co., LTD., 
ae 1 W. W. oT 126°. "38 B. OC. R. 
1.—CAN. 





qa i. —— Necessity for.}—Ever since 
34 Geo. 3, c. 2, 8. 36, now found, 

substantially une. in Privy 
eerie Appeals ant " On iis | 
c , & 2, the r of a n 
within ita terms tes stood 


cases falling 
unchallenged, & no leave to rudioial 
either to be given by the Ju otal 
Committee or by the ct, below, has 
been regarded as necessary. Alfho 
the ‘Act is is abeulute in prohibit: 
appeal in cases which do not fall thin 
it, this does not Geprive hie itiare 
of the prerogative right to t leave 
to appeal in any case in which he sees 
fit to exercise that right.—McBRrivg 
v, ONTARIO JOCKEY CLUB, LTD,., fanee) 
1D. I R. 748; 68 O. L. R. 267.— 


t i. -] ——— ee 00., having 
been held Hable for approximately 


v. BALDWIN (1922), 91 L. J. P. C. 208 ; 


608. Add. Annotation :—Refd. 
Columbia v. 


128 


i) 


8. Add. Fs :—Consd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., eae 2 Oh. 


606. Add. Annotation :—Refd. Nadan v. R., [1926] 


A.-G. of British 
A.-G. of Oanada, [1924] A. 0. 


2. 000, appealed giving seeurity onl 
for $500 for the coste of the app 
The appeal ha been dismissed, 
applts. Sppled for a stay of proceedings 
a projected appeal to the 
dici Conimittes of the Privy 
Council :—Hel@: the application as 
made could not be granted. ae 
PHENIX Fike INSURANCE Co. oF N 
YORK v. MCPRERSO mer ieee ls D- L. TR 
are {1925] 8. GO. R. 104.—CAN. : 


.}—~An application | for 
ives lea leave to appeal to the ry 
uncil, & even the granting of suc 
leave, do not ineo facto o 

suspension of p 
of the judgment ren 
ou reme Ct. of Ca 
TORANT, [1926] 1 L. R 
ite 8 O. a 90.—C AN 
~ }=-(1 


ri Meaizine to: 





ate as & 
a 





to appeal onld be 
_ to their erred by ap Beatin to 
be Privy Council] for such 

Assuming the ie ot. to have power 

wo, Sypeel, such leave 

refused any case not 

coming within — be principles J laid down 
in 42, ante.—R. v 


Re Diliet, 2. 
ne. 46 ny Crim. Cas. 387s $7 
R. 457.—CAN. 
Band) A: ls gpendi in S&S 
r _ x be at 


Com th 
Counall, upon motion on Pas of es 


$1. ; 
A. ©. 482. 
626. Add. Annotation :—Refd. Nadan v. R., [1026] 840b. 


the proceedings on the first appeal were 
atayed nding 


ASHBRIDGE UW. 
{1925} 4D. L. R. 
694.—CAN. 


PART IX. SECT. 8, SUB-SECT. 8. 


-‘Refd. Nadan v. R., [1926] 


A. 0. 482. 


640a, ——— —— If merely advisory.]— Appite. 


claimed to deduct from the income on which 
they had beea nssessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was ‘' expenditure incurred 
for making profits in their business ” within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
. High Ot. successively decided against them. 
They then GE penled to His Majesty in 
Council :—Held: on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent.—TaTa IRON & STEEL 
Co. v. BOMBAY CHIEF REVENUE AUTHORITY 


‘of the 


(1928), L. R. 60 Ind. App. 212; 30 T. L. Rr. 


——— Order of High Court—On appeal from 
application to district judge to file award. |}— 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ot. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
de; that provision applies only to 
an appellate order of a district judge where 
the application bas been made to a sub- 
ordinate judge.—RAaMLAL HarGopaL v. Kra- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. O. 


662. Add. Annotation :—Refd. Nadnn v. R., [1926] 


A. C. 482. 


662a. ——~ Appeal from deposttation order made by 


Administration of Western Samoa.}—-NELSON 
v. R., [1928] W. N. 197, P. C. 


Part Xll.—lrish Free State. 


718. Add. Citation :—21 L. G. R. 419, 0. A. 


Add. Annotation :—Mentd. Campbell v. Pollak, 
[1927] A. O. 732. 


714. For the paragraph in the original volume 


substitute the following paragraph :— 

—— Transference of liabilities of British 
_ Government to Irish Free State.|—By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt. undertaking to reinstate 
the lines after the conclusion of the war. 


the decision of the entert 
uncil upon B.’s appeal.— 
Bey & HARRISON, 


{1925]S.C.R. questions of. princ 


India, the Judicial Committee will 
ain an appeal under Act XIX, 
1921, s. 2, as to the value of property 
compulsoril aod 

ple, including errors 
lying the rules of 


in appreciat or a 
y ang icial methods of 


evidence, or the ju 
weighing evidence.—NowRoJI Rus- 


In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2) (c. 1), were passed. Atthe 
date of the passing of these Acts the contracts 
with the Govt. were still executory :—Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt. 
to the Govt. of the Irish Free State.—-A.-G. 
v. GREAT SOUTHERN & WrsTrerRn Ry. Co. 
oF IRELAND, [1925] A. C. 754; 94L. J. K. B. 
772; 183 L. T. 668; 41 T. L. R. 576; 69 
Sol. Jo. 744, H. L.; revsg. S. C. sub nom. 
GREAT SOUTHERN & WESTERN Ry. Co. or 
IRELAND v. R., [1924] 2 K. B. 450, C. A. 


PART IX. SECT. 8, SUB-SECT. 4, 


equally divided.J—The Ct. of Appeal 
grantee leave to appeal to tho Privy 

uncil from a decision of the Ct. of 
Appeal reversing an order for a new 
trial, the verdict of the jury being for 








only upon 


pi. -— —- ——.}-A eon 
of the High Ct. on the Appellate Side, 
granting probate to a person, is a final 
decree, from which an appeal lies to 
His Majesty in Council. VELLASAWMY 
SrrRval v. L. SIVARAMAN SERVAI (1926), 
I. L. R. § Ran. jl .-IND 


Kuan « SYED EBRAHIM 
I. lL. R, 6 ‘Ran. 169.— IND. 
ai. —— From interlocutory 
ments.}--Appeals on matters inter- 
locutory in their nature should be 
allowed to be preferred to His Majesty 
in Council only when their decision 
will practically P ior an end to the litiga- 
tion & finally decide the rights of the 
arties.-~BHAGWATI DAYAL v. DHAN 
nunen (1925), I. L. R. 48 All. 329. 


630 ii. ——- From order refusing to 
enral legal practitioner. |}—An order of the 
High Ct. refusing to enrol a person 4s 
a 1 practitioner under 
Practitioners Acts, 1879, is not one 
from which the High Ct. has juris- 
diction to t leave to appeal to the 
Privy Coun —Re Miss (1 2), I. L. R. 
1 Pat. 690,—IND. 

bi, -—— Paluation of prop com- 


volving the erasilon of property in 


TOMJI WADIA U. BOMBAY GOVERNMENT 
(1925), I. L. R. 49 Bom. 700.— IND. 


fi,—— ——.]—The question of 
law involved need not be of general 

purtance; it is sufficient if thore is 
ao, substantial question of law between 
the parties.— RAGHUNATR PRASAD 
SINGH v. PARTABGASH DEPUTY COMRS. 
(1927), 54 L. R. Ind. App. 126.—IND. 


{ ii. ——— ——.,]}—Dertat CLroTa & 
GENERAL Mrurs Co., Lip. v. DELHI 
IncoME Tax Comers. (1927), 64 L. R. 
Ind, App. 421.— IND. 

v. JAGDEO SINGH (1927), I. L. R. 50 
All. 208.-—IND. 

ft iv. ——— Matter of general import- 
ance.}—Held : a case was a fit one for 
appeal to the Privy Council, where the 
question in ute was of general im- 
portance, as the execution of docu- 
menta with an option of re-purchaso 
was very common & a considerable 
amount of Ii tion came before the 

- in oo fon therowith.—JIVAN- 
GIRI GuRU CHAMELGIRI v. GAJANAN 
NARAYAN PaTKAR (1926), I. L. R. 50 
Bom. 758.—IND. 

When uppeal Hoot Alcona Ba. THAN. 

a tes, ona Ba. T i 
vv. PRaU or Covunots, (1927), 
i. L. R. Fi} Ran. 43.—IND. 
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more than £2500, & the judges. including 
the trial judge, being equally divided. 
——-TREMAIN ¥. MANAWATRE DRAINAGE 
BOARD, [1926] N. Z. L. R. 416.—N.Z. 


sm. Jrish Free State—Leave to appeal 
—When granted.}—The general prin- 
ciples governing applications for leave 
to appeal stated.—HuL. v. M'KENNA, 
‘SP RREEMAN’S JOURNAL’ v. FERNSTROM 
& TRAESLIBERI, [1926] I. R. 402.—IR. 


sn. —— ——,j}—Leava to 
appeal refused. — Q’CALLAGHAN v. 
O’SULLIVAN, [1926) I. BR. 586.—IR. 


J 


PART XII. 

714 1. Irish Free State Constitution 
Act, 1922 (session 2) (ce. 1)}—Transfer- 
ence of assets of British Government to 
Irish Free State.}-—Held: a debt due 
to the Land Commission, although 
incurred in 1922, was an “* asset ’’ that 
had been transferred from the former 
Govt. of the United Kingdom of Great 
Britain & Ireland to the Govt. of the 
Irish Free State.—He MALONEY, [1926] 
I. R. 302.— IR. 

714 li. —— Kiffect on jurisdiction of 
existing courts—Pending establishment 
of courts for Irish Free State.J-—R. 0. 

1IOKLOW County Courr JuDaR, 
[1924] 21. R. 139.—IR. 





715. 


Cases 714a—'716, ENGLISH AND Empire Digest SuPPLEMENT. 


714a. ——- Effect of on Judgments Extension retirement in conséquence of change of govern- 
Act, 1868 (c. 54).]—The effect of Irish Free ment.|—WiaaG v. A.-G. or [RIsH STATE, 
State Constitution Act, 1922 (session 2) [1927] A. CO. 674; 96 L. J. P. O. 88; 187 
(c. 1), 8s. 1, & art. 73 of the Schedule thereto, L T. 460; 48 T. L. R. 457, P. O. 


& of frish Free State (Consequential Pro- Annotation:—Expld. Re Article X of Articles of Agreement 
visions) Act, 1922 (session 2) (c. 2), s. l (1), i Maa between Great Britain & Ireland (1928), 45 
s s s 5 . 


is that Judgments Extension Act, 1868, has, 714¢. S. P. Re ARTICLE X oF ARTICLES OF AGREE- 


since Dec. 5, 1922, ceased to apply to the 
Irish Free State.—BANFIELD v. OHESTER MENT FOR A ‘TREATY BETWEEN GREAT 


(1925), 94 L. J. K. B. 805; 183 L. T. 623; BRITAIN & IRELAND (1928), 45 T. L. R. 57, 
17. L. R. 563; 69 Sol. Jo. 692, O. A.. P.O. , 
—— ——.]—See, also, No. 716. 715. After this case add ‘‘ See, also, cases in Part 


714b. Government of Ireland Act, 1920 (c. 67), IX., Sect. 8, sub-sect. 4, ante. ”’ 
* s. 56 (6), Sched. VIJT-—Constitution S aie 716. Add. Citations :—[1924] 1 ae B. 214; 93 


Free State (Saorstat Eireann) Act, 1922 L. J. K. B. 331; 130 L. T. 268. 
(No. 1 of 1922), Sched. I, art. 78—Right of Add. Annotation :—Folld. Banfield v. Chester 
transferred civil servants to compensation on (1925), 94 L. J. K. B. 805. 


Notes on Canadian Constitutional Cases 
(Vol. XVII., p. 508). 


_ Cases coming under this head decided since the publication of the original volume have been 
included on pp. 514-521, ante. 


714 b i. Government of Ireland Act,  withstandingtheprovisionsoftheabove treaty, the constitution, or the statute 
1020 (c. 67), 88. 54, 55, Sched. VIJI— act & of the Orders thereunder, the confirming thom, to limit the power of 
Constitution of Irish Free State (Saorstat Cos. Acta remain in full force unti) the Oireachtas to -authorise the 
Hireann) Act, 1922 (No. 1 of 1922), revoked or altered by a competent detontion of untried apap PR 
Sched. I, Art. 18—Right of transferred legislature, & the cts. of Southern (O’CONNELL) v. HARE PARK CAMP 
civil servants to compensation on retire- Ireland had no jurisdiction to make (MILITARY GOVERNOR), [1924] 2 I. R. 
ment in consequence of change_of Govern- the order.—Re PORTARLINGTON Evioc- 104.—IR. 
ment.|—LONSDALE wv. A.-G., [1928]  tTric Lignt & PowER Co., LTD., [1922] 
I. R. 35.- 11. R. 100.—IR. Sz. Public Safety (Powers of 
st. Jrish Free State (Agreement) Arrest & Detention) Temporary Act 
Act. 1922 (c. 4)—Effect on Companies sw. Power of Otreachtas.] — Within 5 F. S.), 1924—IJntra_ vires.}-—R. 
Acts.}—On petition by a shareholder the whole area of the Irish Free State, O’CONNELL) v. HARE PARK OAMP 
for the compulsory winding up of aco. the Oireachtas is a free & unfettered (MILITARY GOVERNOR), [1924] 2 I. R. 
as an unregistered co.:—Held: not- legislature, & there is nothing in the 104.—IR, 





Vol. XVIII.—Cases 9—1650. 


DESCENT AND DISTRIBUTION. 


Nors.—For the references to Law of Pro 
Administration of 


operty Act, 1922 (c. 16), substitute references to 
states Act, 1925 (c. 28). 


Part I1l.—Devolution of Real and Personal Estate. 


9. Citations :—Delete “ CO. A.’ 
10. After this case add **—— 


1925 .]—See, now, Administration of Estates 


Death after 


Act, 1925 (c. 23), s. 9.” 


Part IV.—Descent of Real Estate. 


14. 
Ch. 579, 


1138a. Lease pur autre vie—To A. & his heirs— 
Heir specia] occupant.|—-PHILPoTTs d.. PHIL- 
POTTS v. JAMES (1784), 3 Doug. K. B. 425; 


99 EH. R. 730. 


Annotations :—Distd. Re Sheppard, Sheppard v. Manning, 
{1897 “Re Inman, Inman v, Taman: EK. R. 1035. 


184a. Construction of 


1 2 Ch. 67, 


Consd. 
{1903} 1 Ch. 241. 


1382a. — --| — RAWLINSON 


Add. Annotation :—Refd. Re Price, [1928] 


v. MONTAGUE 


264, n. 


(DUCHESS) (1710), 2 Vern. 6 ; 
23 HK. R. 1035. 


3 P. Wms. 


Annotation :—Consd. Bearpark v. Hutchinson (1830), 7 


Bing. 178. 


183. After this case insert “ 
duty.|—See EstaTe & OTHER DEATH DUTIES, 
Vol. XXI., p. 58, No. 377.” 


1383a. S. P. Lock v. Lock (1710), 2 Vern. 666; 23 





Liability to legacy 


ancient customary — 


** Nepos.’’ |—WHITLOCK v. WHITLOCK (1924), 


40T.L. R 


. 566, D. C. 


Part V.—Distribution of Personal Estate. 


165a. 


child.—EDWARDS vv. 


Evelyn wv. Evelyn (1731), 2 P. 
Burroughs (1737), 1 Atk. 399; 

Atk. 473; Parsons v. 
ae cea Collior (1747), 3 Atk. 526; 


155; Re Taisoies: Blockley v 
165b. 








May 29 followin 


L. C. 


Annotations :-—Folld. Burnet v. Mann (1748), 1 
156: Thellusson v. Woodford (1799), 4 Ves. 227. Befd. 


PART I. 
a Ji. Meaning of “ legaily ee. ie 


& ** legal i sated car of ei 
Devolution of E. are ac ie IRs 
Tee ae J 1927] 4 "ER 825; 


me aor Ardrer No ahi Sy to aaa 


eg MEDAI 
Herarm, (1 ze, (10811 60 D. “L 1137 ; 11927) 
2W 88; 38 B. C. R. 319.—CAN 


eee Ordinance, 1884, a 
Southern eria, 88. 38, 39—Con- 
ton} ake BRTNE dere (1926) 

74 oO. 189; 


L t. 682 «NIGER 
J.8. 


Subject to interest of posthumous child.} 
—Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
EREEMAN 
P. Wms. 485; 24 E. R. 808, L. C. 
Annotations :—Folld. Wallia v. Hodson Tne Barn. 
272. Refd. Villar v. Gilbey, (1907) A 
Wms. 659 ; 
Green v. Ekins (1 
Parsons (1744), 9 Mod. Rep. 464; 
Boyd v. per (1867), on "874 
05; Taylor v. Ta lor (1875), L. $ 
lockley (1885), Er Ch. D. 
250; Re Ford, Ford wv. Ford (1901), 46 Sol. Jo. 5 
.}+—J. W. died intestate . 1724, 
& left issue T. W. who died within a week 
after his father, & his wife enceinte, & on 
pitf. was born ; 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime.—WALLIS v. Hopson (1740), 
2 Atk. 114; Barn. Ch. 272; 26 H. R. 


165¢e. 
(1727), 2 


Me nt. 
ws v. 
742), 2 


C. 139. 


20 Kq. 


209 ; 


218; 
she is 
v. Bri 
1846), <¢ 

L. Cas. 
Comrs. v. 


472, 


Ves. Sen, 


PART III. SECT..1. 


sd. ‘‘ es (ei Registration 
of Title Act 4.)—-M‘ pORNELE v. 
laa palit I. R. 80.—IR 


-~COLLINS Vv. Cortina; 
11924) 11. R. 73.—IR. 


PART IV. SECT. 1 


h i, ——.}—MACLEAN & GRA 
at & MACKINTOSH, {1927] N. A708. 


Cael 
oe 


h il. —— Who ar eae har v. BRANS- 
COMBE (1025), 52 N. B. R. 239.—CAN. 


sj. Zffect of Dominion Land Titles 
529 


Thellusson v. Woodford Seer : Bos. & P. N. R. 3573 
Villar v. Gilbey, [1907] A. 


-|}—A eed en ventre sa mere may 
take under the Statute of Distribution.- 
THELILUSSON v. WOODFORD (1799), 4 Ves. 227 ; 
31 E. R. 117, L. C. 
P. N. R. 357, H. L. 


Annotations :—Refd. Blackburn v. Stables Selare 2 — & 
re 367 Re Burrows 

he Wilhmer’s Trusts, Moore v. Pile ae {1903} 1 

Villar v. 

Godfrey v. Davis (1801), 6 

(1804), 9 Ves. 316; Underhill v. Horwood (1804), 10 Ves. 

Beard v. Westcott (1813), 5 

ampton »v. Hertford (1813), 2 Ves. ze B. 54; 

Palmer (1833), 10 Bing. 140; 

(184 Man, & G. 3 

’ Nightingale v. 

Kgerton v. PALA da a (1853), 8State Tr. N 


affd. (1805), 1 Bos. & 


Cleghorn v. Burrows, [1895] 2 re 


Gilbey, (1907) A 13 Mentd. 
Tes. 43; St. Pau v. Morris 
unt. 393; South- 
Cadell v. 
Doe d. Winter v. Perratt 
314; Cooke vw. Turner aes 14 Sim. 

Goulbourn (1848),° Ph. 594: 
N.S. 193; Langdale 


C4. 18 De G.M.& G. 391; Turvin v. Nopcome 


: Thellusson ». Rondicsham (1859), 7 


Waters Counties, ete. Cos. v. Marriage, 
(1860), 9 H i Cas 
Pemsel, 11891] A. CO. 
Warrington, Payne v. Grey, [1911] 1 Ch. 255. 


See, now, Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 


32; qmoonie Tax Special Purposes 
5313 e Stamford & 


Act, 1894 (c. 28), 8. 3.}—Re JENSEN 
(Alta.), [1927] 1 D. L. R. 763 (1926) 
3 W. W. R. 737.—CAN. 


PART IV. SECT. 4, SUB-SECT. 2. 
h. Read now “ 118ai.”’ 

k. Read now “ 113a li.’’ 

i. Read now ‘* 118a fii.’”’ 


PART V. SECT. 1. 
n i, ——— As amended by 17 Geo. 5, 
c. "36, 8. 2—Hffect of. 1-Re Shier, 
ante, not overruled, & the practice 
adopted since that. decision co Cae e 
se ae (19 927 it D.L 729; 


— Re 
84 


Cases 1738-—-845. 


178. . Annotation :—Consd. Re Jones, Johnson 
v. A. -G., [1925] Oh. 840. 

180. Add. Annotation :——Refd. Re Bower Williams, 

p. Trustee, [1927] 1 Ch. 441. 

181. Add. Annotation :—Consd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

187. Add. Annotation:—Consd. Re Bower Williams, 
He p. Trustee, [1927] 1 Oh. 441. 


256. Add. Mancistion: _— 


ENGLISH AND Emprre Diarst 


232. Add. Annotation . Re Brooks, Public 
Trustee v. White, T1938) Ch, 214. . 


234. In the cross-reference following. this case 


for 
‘‘p, 148, No. 874,” read “ p. 874, No. 148 148.”’ 


ned. Merrall, 
Greener v. Merrall, read) 1 ont 465, 


Part Vil.—Escheat and bona vacantia. 


285. Add. Annotations :—Consd. A.-G. for Alberta 
v. A.-G. for Canada, [1928] A.C.475. Mentd. 
Re Ellwood, [1927] 1 Ch. 455. 

292. Add. Annotation :—Refd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 66. 

306. Add. Annotations :—Mentd. The Carlgarth, 
The Otarama, [1927] P. 98; Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co. -» [1927] A. O. 226. 

811. Add. Citations :—(1924] 2 Ch. 19; 98 
L. J. Ch. 483; 180 L. T. 800; 68 Sol. Jo. 
419. 

315. After this case add ** Land in Alberta granted 
_ by Crown.|—See DEPENDENCIES, No. 98b.”’ 
829. Add. Annotation :—Refd. Re Cullum, Mercer 

v. Flood, [1924] 1 Ch. 640. 

330. After this case add “ eropety, in Alberta.|— 
See DEPENDENCIES, No. 9 

.|—A lunatic, in the date of her 

death in 1798, was entitled to certain funds in 

ct. representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratia grants of the funds to certain persons 
& obtained an indemnity in respect of the 


336a. 








egg V. era 3, achat n 2. 


ar hae of Sted the 
aane not entitl sain ce #. portion 
of the real estate in NG- 


ae CUNNINGHAM, P20] 1k. R 119. 


sl. S. P. DUNIOAN v. DUNICAN, [1920] onijdre 
1]. R. 212.—IR. sister in ites 
PART V. SECT. 3, SUB-SEOT.3.—A, #8. ,Ay 1 
" 213 i. Covenant to secure pa of 
sum of money—Satisfaction pro tanto. }-— 
F. on his marriage executed a bond, 


whereby, in the event of his death in 
the lifetime of 


wife. Pp 
intestate & without issue :—Held: the 
sum secured by the bond was to be re- 
d, in the absence of evidence of 


garde of Children Act, 
any other intention, a8 satisfaction pro 


tanto of the widow’s share of her hus- 
band’s estate.—-MATH 
& Cooke, [1925] 1 I. R. 201.—IR 


PART V. SECT. 4, SUB-SECT. 1. 


~ 229 v. ——.,J—The words “ child or 
a deceased brothe 


A. 1088 ( ayy ter a7 

C. , B mean dying 
ret generation only, & do grandf a 
ahd *ilde lp pec or more 


descendan EMSLE 
(ALTA. A, [1936] 1 W. aw. 7 Rs 816. —CAN. 


a i. ——.}—Held: such child D. 
not entitied in Saskatchewan to s 769.—CA 
in the estate of the father avibe 
intestate & domiciled in Saskatchewan 
before the coming into pores of eoptou 


192 
BURNFTEL, [1926 ‘a 20. L. R 129 | 


Ep per In 1926 a petition was presented 
persons claiming to be the next of kin 
the lunatic ‘for the payment to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: -(1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund; (2) whether ike 
etition was barred by any Statute of Limita- 
ions; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the ‘petition upon the 
successors in title of the persons to whom the 
ex gratia grants had been made :—Held: the 
first question must be answered in favour 
of “ph ratte —He Mason, [1928] Ch. 385; 
97 L. J. Ch. 8321; 189 L. T. 477; 447. L. R. 
225; affd., [1920] 1 Ch. 1, C. A. 
387a. ——- ———.]—Re Mason, No. 336a, ‘ite: 


344. Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 148. 

345. Add. Annotation :—Mentd. A.-G. for Ontario 
- eee Gold Mines Oo. (1926), 95 L. J. P. C. 


ie 26} 1 W. W. R. 657; 20 Sask. L. R. 
407.—CAN. 


PART V. SEOT. 6. 
sp. hg widow of only 

4 Re Hosen: 
[1926] 9 D. L. R. 5386,—CAN. 


Brothers & see oie infant * 
pease 


of &states 
raTooT] BW he = 


murine SECT. 9. 
P. Re JENSEN N fAlta.), 
nse De re R76; [1926)3 ‘ 


EWS v¥. DONEGAN 


r or 
Act, st. 


Vol. XVIII.—Cases 10—382. 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 


Part |.—In General. 


‘10. Add. Annotation :—-Mentd. Lapish v. Braithwaite, [1925] 1 K. B. 474. 


Part I1.—Discovery of Documents. 


86. 
(1928), 45 R. P. O. 261, 


Add. Annotation :—N.F. Wakefield v. Board 


87a. ae ——.|-— WAKEFIELD & Oo., Lr. vw. 
re) 


ARD (TRADIN 
(1928), 45 R. P. C. 261. 


Gas J. P. Boarp & Co.) 


99. Add. Annotation :—As to (2) Apld. Cavendish 
v. Cavendish (1925), 42 T. L. R. 184. 


126. Add. Annotation :—Folld. Seddon v. 


Com- 


mercial Salt Co. (1924), 69 Sol. Jo. 159. 


127. Add. Annotation :—Overd. 
mercial Salt Co., [1925} Ch. 





Seddon v. Com- 
187. . 


PART II. SECT. 4, SUB-SECT, 1. 


180 iv. ——.]}—BalILiz v. INGLIS & 
Case LYTv. & JAMISON, {1926) N. 53.— 


PART II. SECT. 5, SUB-SECT. 1. 
u 
will then be in a position to decide which 


PART II. SECT. 9, SUB-SECT. 4. 
in? i, ——— “* Pleadings & proceedings” DOAN, 


Hamuonp 
Sxzo. : . 
ono (1984), 34 


127a. ——— —-.]—By an underlease lands & works 
were demised to the first defts. for the term 
of twenty-one years lessone day. The under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 

art thereof without the consent of the under- 
essor, & that in case of the breach of such 
covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine. Pltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. On asummons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Powis (Karl) v. Negus, 
No. 127, made the order asked for :—Held : 


PART II. SECT. 





70 iti. 
of discovery 





to the affidavit of discovery 


& not referred to as being include 


171. 


2388. 
242. 
279. 
324. 


87388 


there was one issue only between plitf. & the 
three defts., namely, whether the under- 
lease, subject to which pitf. as he alleged 
derived his title to the po ‘ession of the 
land in question, was sti beisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Powis (Earl) v. Negus, No. 127, overd.— 
SEDDON v. CoMMERCIAL Sat Co., i 
[1925] Ch. 187; 94 L. J. Oh. 225; 182 
L. T. 487; 69 Sol. Jo. 159, C. A. 

Add. Annotations :—As to (2) Consd. Soviet 
Republics Union v. Belaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


Add. Annotation :—Refd. Tecalemit v. Ix.- 
A-Gun (1926), 44 R. P. C. 62. 
Add. Annotation :-——Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 
Citations :—For ‘“*‘ Brrr. Prac. Cas. 1” read 
‘“‘ Birr. Prac. Cas. 13.” 
Add. Annotation :—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 

; »}—THE CiTy oF BaropDA, No. 
874a, post. 


378. Add. Annotations :—Mentd. Huyton & Roby 


Gas Co. v. Liverpool Corpn. (1925), 42 T. L. R. 
116; Conquer v. Boot [1928] 2 K. B. 336. 


379. Add. Annotation :—Mentd. Parkinson v. 


382. Add. 


9, SUB-SECT. 5. 


-}—When in an affidavit 
privilege is claim in 
rach docnmene or documents mast bs , 

or doo Supreme Ct. had refused an application, 
specified individually in the schedule by dett. for inspection of the document : 


coe of Ambulance & Harrison [1925] 
2 K., e 1; 


Annotation :—Apld. Reddaway  v. 
Hartley (1928), 72 Sol. Jo. 502. 


obtained an order for discovery, & in 
the affidavit of discovery it was sworn 
on behalf of pitf. that a document in his 
ossession related sololy to plitf.’s case 
did not support de & the 


ed 
ft.’s case 


: on the evidence there was no 


se. Not till issues nea. jJ—Wh substantial ground upon which to base 
necessary peteres an ode for Sroneences one Nag ae a conclusion that the statement in the 
discovery can m certain wian Fire INSURANCE Co., LTD., [1926] affidavit was made erroneously or under 
uestions in the suit should frst be 7.500; 59 I. L. T. 161.—IR. a@ misconception of the character of the 
Lee tne eee ode ths 870 T Wikes GAGi@ecle. Solp eta Suen, ator Boa 
6 8 Q 86 own ior 6 Vv. ° ere p ege 8 r1y re cane r) a We 
tiement of the isaues, claimed th respect to documents Tris (1923), 31 0. L. R. 552.— AUS. 


eg are necessary to be deter- 


wi 
deponent. is not required to describe 
the documents in such & manner as 


888 ij. —— Claim o vtlege. 
tines ah amdbvtt orts oak peter 


ned before the question of inspection would disclose the nature or parti- 
discovery can be decided. taGie  culars of such documents. “ A bundle secre f that privilege is claimed for 
& Barrisn Dominions InsuRaNcE of documentamarked‘A’&numbering CF one ¢ ig on tiation c es 
Co. vw. DiwaNaTH (1922), I. L. R. 47 1 to 160, all of which documents were they eithout or XD & etna ll ist A 
Bom. 609.—-IND. initlalled y this deponent,” is a on Ww ut prejudice, at 5 
cient tification of the docu- ment cannot be contradicted by 
ments. v. Woops, I affidavits or material from the other 


Isrrr & Jerr v. 
ResovRre 


NaTro nS 
R. | B38 _— 


NaL 
B. CO, 


AMPBELL 
Tur OaNaDIaAN Press (Alta. on 
2D. 1L. R. 805; [1926] 2 W. W. 


-PART Il, SECT. 10. 


531 


side ; t it can be attacked or 

onan only by some admission or 

from that side.—— 

GUARANTEE CO “(iM a mrt O26) 5 
VARANTEER , an. 

D. L. R. 985 3 [1926] 1 W. Ww R 883.— 


RMIE & 
[1926] 
R. 99. 


Cases 384—805a. 


|. Add. Annotations :—-As to (2) Folld. The 
Hopper No. 13, [1925] P. 62. Apld. The City 
of Beroda (1926), 134 L. T. 676. 


405a. R. 8S. C., Ord. 31, r. 19A (3)—Effect of.J— 
REDDAWAY (F.) & Co. v, aoe (1928), 72 
Sol. Jo. 502; 45 R. P. C. 432. 


-] — ASTRA - pene PRODUCTIONS, 
woe Pa -ART PRODUCTIONS, Lrp., [1928] 


456. Add. Citations :—93 L 
L. T. 139 ; 


462a. —— 


436a. 





J. K. B. 169; 
16 Asp ML. C386 


Effect of.]|—-Where in an action 
on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 


130 





ENGLISH AND Emprre Diczsr SuprLeMeEnr. 


for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparing his 
case; & on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred.—P&CHERIES OSTENDAISES 
(Soc. ANON.) v. MERCHANTS’ MARINE INSUR- 
ANCE Co., [1928] 1 K. B. 750; 97 L. J. K. B. 
445; 138 L. T. 532; 44 T. 'L. RB. 270; 72 
Sol. Jo. 102; 17 Asp. M. L. C. 404, C. A. 

Annotation :—Refd. The Channel Queen, [1928] P. 157. 

468. After this case add ‘‘ For form of order for 
production of ship’s papers, see R. 8S. O. 
(No. 1), 1915, r. 11.” 


Part I1l—Production and Inspection. 


494. After this case add ‘‘ Receiver & manager 
appointed by debenture-holdergs—Liability to 
produce,|—See COMPANIES, No. 5067a, ante.”’ 


528a. ——— Action on bill of exchange—Deed 
giving time to principal debtor.)—Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if atall,asa surety only :—Held: he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had been given to the principal debtor, but 
to which deed the surety was no party.— 
SMITH v. WINTER (1838), 3 M. & W. 309; 6 
Dowl. 386; 1 Horn. & 1. 45; 7L. J. ex. 
79; 150 E.R. 1162, 


Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 


539a. —— Action for slander.|—Day v. TUcKETT 
(1846), 7 L. T. O. 8S. 234. 


555a. -|—In an action of slander imputing 
to pltf. that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of his pleas set forth the letter & justified the 
words spoken :—Held: pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting.—-CuRTIS v. 
Curtis (1833), 3 Moo. & S. 819. 

640a. Broker’s book.|—-BROWNING _ v. 


539. 





AYLWIN 


Tan IlI, SECT. 5, SUB-SECT. 1. 
ii. ——— "ear yo v. STREET 
(1850), ] Gr. 327.—CAN. 

-J--In an ation on a& 
policy of insurance against liability for 
damages, to recover the amount of a 
judgment which the insured had nee 
& which had been recovered a 
them in an action in which the Loos 
ance co. had conducted the defence :— 
ileld: pltfs. were entitled on dis- 


certain limits. 


memetee 
es 


covery to know all that was done by cal Regist 
the insurance co. in defending the 
action & to see all papers & documents jg g public 


connected therewith, & also were en- 
titled to the benefit of all investi 
tions made, & opinions obtained, by t 6 
CO.-~— WILLIAMS v. LONDON GUARANTEE 
& ACCIDENT Co., (19253 1 
W. W. R. 1023.—CA 


PART III. SECT. a id elisa 3. oi. 


677 fil, ——.}—BRADBURY v. Or. 
FATT & CARMAN (1884), 1 Man. L 
92,—CAN, 


qe °» 





PART III. SECT. 5, SUB-SECT. 5.—F. 
sf. General rule.JjJ~—-In the case of 


pubic documents there is a common 

right of inspection, but that right 
must necessarily be exercised within 
The right ought hs 
be restricted to those 
can prove themselves to 
& there are documents 
reasons of State, ought not to be 
ere —Re FirTzGeRatp, [1925] 1 


s§ Register of titles to land kept undcr 
tat fe Bs Fe of Title (Ireland) 
Act, 1891 (c. 66).}-—-The above register 


kept in the office for registration of 
titles are public documents.— te FITZ 
GERALD, {1925} 1 I. R. 42.—IR. 


PART Ili. SECT. 6, L. R 


May be deed with.J— 
The master has jurisdiction to poe 
-In an order for directions wh 

for the production of documents, that 
‘‘the service of a notice to produce 
such documents be dispensed with & 
that the service of a copy of this order 


(1827), 7B. & C. 204; 9 Dow. & Ry. K. B. 


801; 5L.J.0.9. K. B. 320; 108 H.R. 699. 
Annotations :— Distd. Smith rv. Winter er (1888), 3 a 
309: Day v. Tuckett (1846), 1 Jo Snae etd. 


Mutter v. Eastorn & Midland Ry “i8E8), 38 Ch. D. 

650a. .}—Ross v, LAUGHTON (1813), 1 

Ves, & B. 349; 35 BH. R. 136. 

Annotations :-—Consd. Gitiths ». Griffiths (1843), to J. Ch. 
397: Simmonds v. G. E. ay. (1868), 3 Ch. . 197; 
Re Hawkes, Ackerman v. Lockhart, [1898] 2 ae 1; Re 
Rapid Road Transit Co., [1909] 1 Ch. 96. Refd. Bozon 
v. Bolland, Husband v. Bolland (1839), 4 My. & Cr. 354. 


651a. ——--.]—-BAKER v. HENDERSON (1530), 
4 Sim. 27; 58 E. R. 11. 

Annotations :—Distd. Warburton v. Edge (1839), 9 Sim. 508. 

Refd. Re Hawkes, Ackerman v. Lockhart, {1898] 2 Ch. 1. 

653. Add. Annotations :—Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 
Lockett v. Cary (1864), 3 New Rep. 405; 
Fowler v. Fowler (1881), 29 W. R. 00; Re 
Hawkes, Ackerman v. Lockhart, [18038] 2 
Ch. 1. 

714. Add. Annotation :—As to (1) Distd. The City 
of Baroda (1926), 134 L. T. 576. 

805a. .]|— Completed drafts of documents 
[settled by counsel] in support of an applica- 

tion for the fiat of the A.-G. to counterclaim 

for revocation of a patent are privileged 

documents, & defts. are not bound to produce 

them for inspection by pltfs.—VIGNERON- 

DauL (BRITISH & COLONIAL), LTD. v. Perrit 

(1925), 69 Sol. Jo. 693; 42 Rh. P. C. 4381. 














upon the solrs. of the respective parties 
shall have the same cffect as the 
service of a notice to produce.’’— 
RovaL TRusT Co. eae NADIAN PACIFIO 
Ry. Co., [1925] 4 D. L ~~ R772; (1925) 


ersons who 
4 3 W. W. BR. $71.—-GAN. 


e interested, 
which, for 


PART Ill, SECT. 9, SUB-SECT. 1.—A. 


ri, ——— Letter dictated by solicitor— 
& ae thereto }—Held: pnrivileged.— 
MERCHANTS BANK Vv. MOFFATT (1876), 
6 P. Rt. 348.—CAN, 


r fi. -——— Notea of evidence taken 
during arbttration.j—Held: not privi- 
leged from discovery & inspection in 
@ subsequent action between the same 

arties.—EastT TAMARI Co-0 igre 

ae ann: Oe lea {1928} N. Z@ 


the documents 


PART Ill, SECT. 9, SUB-SECT. 1,— 


vad ij, ———- Letter inéluded in—-~Not 
leged.}J—-MOFFATT 2. HANGAR, 
Hrs a Z. L. R. 448,.—N.Z, 


$28. Add. Annotation :-—As to (1) at The City 
of Baroda (1926), 184 L. T. 5 


»}-—Pitis. ee a short de- 
livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, & fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovery :—Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents.—THE Ciry OF BARODA 
(1926), 184 L. T. 576; 70 Sol. Jo. 1044; 17 
Asp. M. L. C. 27. 

.}—In obedience to general instructions 
issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
‘‘ Confidential report for the information 
of the Authority’s solr. ...” The report 
was sent to the master’s superior officers, 
who .passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 








874a. 





89l1a. 


Vol. XVIII.—Discovery. Cases 823—1360. 


that the report must be produced :—Held: 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs.; the report therefore 
complied with the tests laid down by 
BUCKLEY, L.J., in Birmingham & Midland 
Motor Omnibus Co. v. London & North 
Western Ry. Co., No. 394, ante, & was privi- 
leged from production. — THE Hoprer No. 
13, (1925] P. 52; 044. 5. P. 45; 182 L, T. 
736 3 41 T. L. R. 189; 16 Asp. M. L. C. 473, 
aon :—Distd. The City of Baroda (1926), 134 L. T 


905. Add, Annotation. :—Refd. The Popper No. 13, 

1039a. ——.]-—-Gremnwodh v. RorawEeL. 
(1844), 7 Beav. 291; 183 L. J. Ch. 226; 2 
L. T. O. S. 496; 49 RB. R. 1077. 

1090a. S. P. A.-G. oF PRINCE OF WALES v, LAMBE 
(1848), 11 Beav. 213; 17 L. J. Ch. 154; 10 
L. T. O. S. 498; 12 Jur. 386; 50 1B. R. 798. 

1144. Add. Citation :—1 Leach, 300, n. 
Add. Annotation :—Refd. R. v. Elworthy 
(1867), 37 L. J. M. O. 3. 

1197. Add. Annotation :—Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 182 L. T. 15. 


Add. Annotation :—Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 
1218. Add. Annotation :—Consd. Isaacs v. Cook, 
(1925] 2 kK. B. 391 


1285. Add. Annotation :—Mentd. Re Southenden: 
Adams v. Southerden, [1925] P. 177. 





1212. 


Part IV.—Interrogatories. 


1314. Add. Annotation :—As to (1) Consd. Suther- 
land v. British Dominions Land Settlmt. 
Corpn., [1926] Ch. 746, 


1345. Add. Annotation :—Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 


1348. Add. Annotation :—Mentd. Jarvis v. Surrey 1360. Add. Annotation :--Mentd. Soviet Republics 


County Council, [1925] 1 K. B. 554. 


PART IIL, sank 9 enwntree 1.— 


856 ii No are dece sega not 
contemplated. }—-SM1 Cc. N. Ry. 
(Alta. ese) 2 D. aL. R 372,.—CAN. 


meee 





& Iteport of local manager 
—To head office of insurance company.) 
—Held : rivileged.—-GRAIN CLAIMS 
BuRPAU, TD. v. asses SURETY 
Co. (Man. ) ey L. R. 297; 
[1927] 2 W. W. R. 407 oan. 


PART II. SECT. 9, SUB-SECT. 1.— 
F. (b) if. 


i. STEPHENSON v. F. D. & 

B.O, R. erie ), (1926) 2 D. L. R. 3380.— 
© fi. ——— Reports of claims agent. =" 

STEPHENGON vw. EH. 

(Alta.), [1926] 2 D. L. R. 680 -—OAN,. 
886 li. ——~.]}—LAURENSON vt. Ae - 

Le Be 810 Orny, ConeN., {1927] N. Z. 


PART Il. SECT. 9, SUB-SECT. 1.—H. 


wie” od big gea — hater pido 
view compromis 
retained by solicitor. |—Held : re ath eocen 


the occasion on which the ducument 
was written was not privileged. tho 
document, owing to its nature & effect, 
was privileged from prea. — 
aN. HANGAR, [1923] N. ZL. R. 
Stipulation ta 
Biri “of failure to agree.J—-N egotiations 
earricd on “ without’ projudice,”” & 
with a view to the settlement of an 
action, & al) letters & communicationa 
arising out of such negotiations, are 
privileged from production. ee, 
v. OORAN ACCIDENT & GUARANTEE Co. 

(Man.), [1926] 2 D. L. R. “OBO ft ar t926) 

1 W. W. R. 883.—CAN, 


ei Ill. SECT. 9, SUB-SECT. 5. 


Not taken ey by <Alberia 

Petras Act, R. S, 1922 (c. 87), 

sa. 3, 7. J CAMPBELL v. S WooDe: IRMIE, 
LR 





ii. ae ea 





“4 Tru DIAN PRESS oa )s f1926) 
805; [1926] 2 
39. ok 


PART Ill. SECT. 9, SUB-SECT. 8. 


ac te —_ ae vo. SOUTH 
Rariwayrs & Harbours 
Amica 28 N. L. bn 65.—-8. AF. 


§33 


Union v. Belaiew (1925), 134 L. T. 64. 


sk, Publication against public palicy 
—Objection by Attorney-Gencral.}— 
Where, in an action to which a State ig 
a party, the State objects to produce 
for inspection documents which are in 
fact State papers, a statement by the 
A.-G@. for that State, that their pro- 
duction for inspection would be pre- 
judicia] to the public interests, fs con- 
clusive & an answer to an application 
for an order for Inspection.—GRIFFIN 
v. STATE oP SouTH AUSTRALIA (1925), 
36 C. L. R. 378.—AUS. 


PART III. SECT. 12. 

i. ~———.}-The party who has 
abtained ap: an order for produotion of 
documents may insist on obedience to 
that part of the order which requires 
the documents produced to be 
Goperten ae the aaah — 


gear 
ine. ay 1), 11927 se 
Soe. We nL LW 3353 [igen Bw: Os affa. 
196 Ass Man L. R. 


PART IV. SECT. 1. 


foreign pitt. has neta primd facie right 
Ore as nota ma facie 
to he caamined for discovery at 


Cases 1492—1462a, 


1422. Add. Annotation :—Refd. 
Board (1928), 45 R. P. C. 261. 


.]—Deft., a shipowner, was sued by 
the cargo owners & charterers for non- 
deliver ry of the cargo. Deft. alle 
very was caused by pe 
excepted in the charterparty a bill of lading 
—Held : interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, & to what amount, were irrelevant 
_ & gay PRR aL W, VAUGHAN & Co. 
+ 


14424. 





non-de 


v. YOUNG rata 42 L 
M. L. C. 301. 


1444. Add. Annotation :—Consd. 
British Dominions Land Settlmt. Corpn., 


{1926} Ch. 746. 


Place of residonce. Theplace & manner 
of his examination are matters to be 
determined by the ct., ha 

to what is ‘“ wet & sonvent isc 
SWEENY v. MANUFACTURERS LDING 
aaa a Maes 2D. L. R. re 54 
~~ ae 


ON omen 


UNITED STATES ee INSURANCE Ce., 
[1927] 1 D. ta R. ea {1927} 1 


PART IV. SECT. 3. 


t(p. 184)i. —— .}—Rule 267 (Sask). 
rovides that a-person for whose 
mmediate benefit an action is prose- 

cuted or defended shall be regarded as 
a party for the purpose of laa ad are ae 
in discovery, but where a party to 
action wishes to.avail himself of the ae 
do not disclose that the 
een brought for the 
immediate benefit of the person 580 ne 
to be examined, the rar is not 
pon te to say that the party aoekitie 
he appointment is entitled to examine 
such person, & he should therefore not 
issue an appointment without an: orecr 
of the ct. or a judge.—JOHNBON 
Ee ae a 8 CR. 524; [1924] 
2W 5.—CAN. 





f (p. ae -}--In order to 

obtain an order for the examination 
for discovery of a person who is not a 
party to the action, appct. must show 
that ies ent note. eon pcg 
‘was bro 8 nO y «» bu 
that the person whuse eeitnation {a 
asked for is the real pitt. & that ahe 
action is being prosecuted -for his 
benefit.—CaNADIAN  OREDIT MEN’S 
TRUST ASSOON. v. MORTON, (1925] 1 
W. W. R. 772.—CAN. 


al. Person for whose immediate benefit 
action def Beneficiary under will 
—- Action against trustees. }—~In an action 
against trustees under a will to rescind 
@ contract for the sale of property of 
the estate :-—Held: a beneficiary who 
bit entitled to the rents & profits of 
h property, whether sold ce not, was 
nat a party for whose im mediate 
benefit the action was ge piven ” & 
was not examinable for discovery.— 
WooLworta Co. v. Pooizy, (1920) 2 
W. W. R. 481 pili 
ae l s) dafondi 1 Wier itfs. gona 
oe Ve. ending. ere Pp 
& . to recover the balance of 
chee oe of land, & O. did‘ not 
efend otherwise than by delive 
demand of notice, & G. alleged that 
shared in a secret commission of ee by 
one of the pltfs. to procure G 
the agreement of purohase : Some 
G. was not a nora ‘* adverse 
in taterest ” to a eh ge 
sary prank = for ee under 
a 234.—— v, MAGN an, trrin 
Beg 501: mityys 2 W. W. R. 649. 


m (p. 185) 1. Cownterclat pe tor vaio 
account—-A 
of inaotvent at rela: _ the 





Eneuisa AND Emptre Diarst 


Wakefield v. 


4 Asp. 


«~The. of 
steamship N., one of two ships found Feral 
to blame in a co their 
liability & paid the amount into ct. ° 
against the fund were in due course filed by 
the owners of the NV. & the owners of the 
other ship, the S., & also by the owners of 
cargo on the 8. 
the claims on behalf of the owners of both 
ships. The owners of cargo on the &., who 
were not parties to the collision action, then 
sought leave to administer four i 
tories to the owners of .the S. 


the 


ltision action, limite 
Claims 


The same solrs. presented 


Nos. 1 & 2 


asked whether there had been, as between 


Sutherland v. 


stockbroker was examinable, at the 
instance of pltf., under r. 285, O. 
Act.—CAaRNEGIE ¥v. COX (1888), 11 
P. R. 311.—CAN. 

es (p. 186) 1. Hmployee.}—-In order to 
ue examinable for discovery under 

234 an employee of a party must 
have been directly connected with the 
transaction in issue, not merely as 
a witness, but because of the cha- 
racter of his em lopment oe a 
SCHIESCRL (Alta.}, 926) 1 W. 
.—OAN. 


154 
a (p. 186) if. ——- Docs not include 

skeiutes of rittaie }—R. (PROVINCIAL 
TREASURER ALBERTA) v. SMITH, 
tee. L. &. 69 ; pees 2 W. R. 
474; 22 Alta. L. R. 544.—CAN. 

c (p. 186) i. ——-.+-Under County 
Ot. Ord. 8, r. 17, an infant, a party, to 
an action, may be examined by the 
opposite party for discovery before the 
trial. Be hey tee ve. VAUGHAN (1924), 
33 B. Cc. R.1 59.—CAN. 

@ (p. 186) fi. ee infant oe 
who ig competent to testify at the 
trial, is subject to examination tor 
rare —WAaTSON v. MOTOR LIVERY 
cane -), {1926} 1 W. W. R. 662.— 








J (p. 186) i. _— Deft., in an 
action by a 3 n., has a ht to select 
the officer | ie hi @ 0 nm. whom he will 


examine. LLEGE v. LEVIN- 
TER, (1924) rs D. L R. 684; 540. L. RB. 
290.—C 


1 (p. 186) ii, —— ~——.}—-In an 
re for libel against the publishers 
of a mpewspaper, wherein the only 
questions in issue were those of malice 

damages, an order was made desig- 
nating an officer of deft. co. as ita 
officer to be examined for discovery as 
to matters affecting damages.—K ArT 
v. STAR PUBLISHING Co., [1925] 1 
W. W. R. 774.—CAN. 

© (p. 187) 1. tae ieee ee 
an officer of the way ce —GoR- 
Meal rt C.N. R. (toon 5 Man. L —R 

m (p. 187) i, ——— —-— Street fore- 
man.\—Held: not an”officer La 
able .for discovery — WEBS v. 
TORONTO CORPN. (1852), 15 P. E. OL 


mp, 107)t. ——— Fire warden.] 
an officer Pte ee for sored 
covery. KING 

nae vase ‘By, 0 wk OR 19 

D. L. ‘R. a ad 
@ (Pe 188)i.-—~—- ——.}—An order 
ma e made for the examination of a 
SO bea one oa. oueee the 
pe AB a ig one Bye 


” GaNaD 

PaciFt Oo RY. oot 1924] Dd. L. - 

1113 ; [1824] 2 w, OS a3 200.— CAN. 
g (p. 188) i. Serres on -}~In an action 


@ landlord for da for 
if ‘Aistress, the bailiff not Being & 
~ y to the action is not examinable 


Valscovery — 6 8 
Count, Ltp., tiosais Ww W. R. B49 





the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. 


No. 8 inquired whether there 


sp. Minister o 
an officer wit 
VINCIAL TREASURER # ALBEM iota)» 
SMITH {1927} 2 D. L. 69; {1 27] 

1 W. W. HR. & 4: ie ey 44,— 


Caen. ies say not 


PART IV. SECT. 4. 


——~, }— While a udge or master 
in ‘ahaaitess has juris n to direct 
that a party shall not examine an 
epporite party for discovery until the 
xamining party has himself made 
divoave of docnmente, such juris- 
diction should be exercised only under 
special circumstances. —~ MILLER v. 
Great WrEST NATURAL Gas CORPN., 
ae Hersey [Ron Tuss & LEapD ue. 
GREAT WrsT pre hae Gas CORP 
(i923), 20 Alta R879: (1924) 2 
WwW. W. R. 1100 eB 


em. After amendment of pleadings.) 
her a party, after all discovery ordered 
as been Pes desires to amend his 
sicsainan’ ae then desires to have a 
bicther examination for discovery, this 
can be granted by a judge or master 
under r. 234.—MILLER v. GREAT WEST 
NATURAL Gas CORPN., Pace epee 
IRON TuBE & LEAD Co. v. GREAT W 
NATURAL GAS CORPN. (1923), 20 Al 
ares 879; [1924] 1 W. W. . 1100.— 


PART IV. SECT. 5, SUB-SECT. 6. 


1416 v.'———.}—A party cannot be 
required to state what course he 
proposes to adopt at the trial, or to 
disclose the names oe ae informants 
Sal witnesses.—-NEME Ohne in EY 107 yet 

an. . 
DL. RB {is : tis20) 3 W, w. 
CAN. 


PART IV. SEOT. 5, SUB-SECT. 7 


1432 iii. ——.}—If the answers to 
an interrogatory can disclose anythi "nator 
which can be fairly said to be ma 
to enable pitf. either to maintain his 
own case, or to destroy that of his 
oe reaty st the itnterrogatory ought to 
be answered, but if the answers cannot 
be material for either of these purposes 
deft. ie Lk not & Oo oraeres to po eee 

oO. 
Nima, fa ae D. aa R. 1059; 
W. R. 397; 87 B. 0. R, 
puportes into be hs 
interrogatories tet ba dices y want 
to set ae in issue.-~DUNLOP DBUG 
. Harrr Boor & 8How Co, 


gory IV. SECT. &, SUB-SECT. oe 


gee ee caticar ieee Sea 
t Saar penn Woe . 
ask for the su 


tio Wrr v. ee 1998), 33 3 
ee aonb aN N 


assignment of the claim of the 

acctlangtyt ls & crew of the S.; & No. 4 

helo by whom the particular solrs. were 

instructed to present the claim of the owners 

of the S.:—Held; the firet three interro- 

bie atories were necessary either for disposing 

tairly of the cause or matter or for saving 

costs, within B. 8. C., rahe bie r. 2, & must be 

, allowed. No. 4 was ressed.— THE 
‘NEDENES (1924), 41 T. L. °. 248. 

1464. Add. Annotation :—Refd. Perlak Petroleum 
Maatschappij v. Deen (1928), 98 L. J. K. B. 

1465. Sa ea —03 L. J. K. B. 158; 180 
Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum, [1928] Ch. 1 

1531. Add. Annotation :—Consd. Isaacs v. Cook, 
[1925] 2 K. B. $91. 

1582. ddd. Annotation :—Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1649. Add. Annotation: — Refd. Tournier v. 
National Provincial & Union -Bank of 
England, {1924} 1 K. B. 461. 

1555. Add. Annotations :—Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 
Mentd. Sutherland v. Stopes (1924), 41 
T. L. R. 106. 

1571. Add. Annotations :—Refd. Aga Khan 
Times Publishing Co., [1924] I K. B. 675. 


Mentd. Sutherland »v. Stopes (1924), 41 
T. L. R. 106. 
1625a. ; —-—~.]~—-In an action for infringement 





of a patent, defts. alleged prior user by V., 
& prior publication by J. :—Held: (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existed, &, if so, whether any such 
machine was in their possession, custody, 
or power, & the present address of V.; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sufficiently identify the document & the 
resent address of J.—GENERAL ELECTRIO 
Oo. (1900), Lrp. v. Savery Lirr & ELEVATOR 

Oo. (19038), 21 R. P. O. 109. 

1626a. Prior publication.|—-GENERAL ELECTRIC 
Co. (1900), Lrp. v. Sarery Lirr & HLEVATOR 
Co., No. 1626a, ante. 

1681a. Chemical composition of infringing sub- 
stance.|—SHarer & DoHME, INCORPORATED 
v. Boots Ftadace Drua Co., Lrp. (1927), 44 
R. P. C. 

1631b. piace eal as to process used in manu- 
facturing infringing article.|—Held: inad- 


PART IV. SECT. 5, SUB-SEOT. 12, 


1476 1. ——~ Material in part.}-—On 1596 ii. ——. }— 
an hee ago to set aside ijnterroga- rite oF Canapa 
tories, oh the und that , they were 103 5 111926) 12 Ww 


proltx, or oppressive, & ecésrary :— 
they should be “eet aside as & 

taken even though some of them, 

take th be un- 


b CURREY, 
Vv LR. 419 49 A. L, T. 47: 
[1927} Argus L. R. 358.—AUS. 


PART IV. SECT. 5, SUB-SECT. 15.-——F. 
1590 i, Document in handa of third 


i884 i. P 
Man. L. R. & 


HILLMAN 
(19261 3° ae LR. 4» 
WwW. R. 


PART IV. SECT. 5, SUB-SECT. 15.—I. 


arinership accounts. ]-— 
MAODONALD ¥, MCARTHUR ee a 
56.—CAN 


PART IV. SECT. 5, SUB-SEOT. 15.—R. 


Vol. XVIII.—Disoovery. Cases 1462a-—1708a. 


missible-—Osram Lame WORKS »v. Porn’s 
ELECTRIO Lamp Co., Lrp. (1914), 31 BR. P. C. 
3138, O. A. 

1677a. Ownership—-Alleged fraudulent repre- 
sentations by seller.|—In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pltf.’s & if so how did it become his.— 
Srivier v. HARRIS (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 


1690a. As to ingredients of infringing articles.]— 
Coca CoLa Co. v. DuckwortH & Co. (1928 
45 R. P. C. 225. 


1695. Add. Annotation :—-Menfd. Sharp & Dohme 
nc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 


1705a. Shares—Refusal of omnpany to register 
transfer—Grounds for refusal.J—Art. 27 of a 
co.’s arts. of assocn. was as follows: “‘ The 
directors may without assigning any reason 
decline 7 register any. transfer of shares not 
fully paid ~ made to any persen not ap- 
roved by them or made by any member 
Jointly or alone indebted or ander any liability 
to the co.” Pitf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., & in Dec. 1925, executed a 
transfer of 8,000 "of these shares to a trans- 
feree. Registration of the transfer was 
refused, & pitf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the Pps & rectifi- 
cation of the co.’s register accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any pro- 
 deaeite transferee not approved by the trustees, 
would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion’ by entering into 
the above covenant with the _ trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pité. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 





PART IV. SECT. 5, SUB-SECT. 15.—G. He had been dismissed on the grountl 


that he had recommended, as a suit. 
able person to be a nurse d 

ospital, a woman with whom he had 
lived in adultery. Upon an applica- 
tion to compel pitf. to answer questions 
HH to his relations with the woman :— 


v. IMPERIAL 
276; 20 


INES v. CALG. erm HoaritaL 
(1899), 4 Torr. L LR 58.—CAN. 


sa. Aciion for alienation of affections. } 
~—Qn examination for discovery in an 
action for alienation of affections, the 


® 


party.}~—On examination for discov 1700 i. Agency—Whether " esenta- wife having been deft.’s housekeeper, 
the wont, examined can be eaked tions made bya Name ae 8), he d to answer the 
to teli what are ra contents 0 of a docu- ]— fae 0. Conway (1923 naeetion whether he ever heard from 
ment not under hi B control & not pro- 23 8. — N. 8. W. 844; 40 N.S. W. her of objection by her husband ie 
duced to ARRISON Kina, W. N. 50.—. her wor t his house.— HaRR 
[1986] 1 D, L. R, aTOTa (1985) “t 1708 i, W. “ul diamtsaal—Acts 9. EINa, ra, (026). L. R. 1073.5 (1926) 
R. 649; 21 Alta. L. R, 878. }~Pltf., a doctor, 1W 21 Alta. L. R 
sued defts. for wrongful dismissal. ban. 


535 


Cases 1705a-—1895. 


directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved b 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co.; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve ; 
whether they said pitf. was in fact a person 
jointly or‘ alone indebted to the co.; 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
the transfer was dis- 
cussed :—Held: all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 


question of registerin 


PART lV. SECT. 6, SUB-SECT. 1. 


sk. Under Marginal Rules, rr. 344 oe 
348.]}—EsQurmalt & NANAIMO JVy, Co: 
vw. GRANBY CONSOLIDATED MINING, 
SueE LING & Powrknr Co. (B. C.), [1926] 


W. R. 240.—-CAN. 
PART IV, SECT. 8, SUB-SECT. 1. 
1732 = xiv. — The person 





examined must make ful] disclosure of 
information which he has secured from 
others that has a bearing on tho {ssue ; 
& he must give his boellef, if any, with 
reference to the matters in issue; this 
belief may be founded on information 
which he has secured from others, bul 
he must state whatitis; & hoimay also 
give his reasons’ therofor.—-KirK- 
PATRICK v. CANADIAN PACIFIO Ry. Co. 
(Sask.), [1926] 3 D. lL. R. 5423; [(1926] 
2 W. W. R. 861.—CAN, ; 
1748 fx. -J—~—Where a 
arty is interrogated as to matters in 
ssue done by his agents or servants, on 
done or omitted in their presonce in 
the course of their employment, he is 
bound to obtain the information they 
have, & docs not sufficiontly answer 
by saying that he does not know & has 
no information on the subject.—Dun- 
Lor Druga DrEpotr v. Hartrr Boor & 
Filer (Man.), [1926] 2 W. W. R. 


PART IV. SECT. 8, SUB-SECT. 3. 


1803 1. Officers acting as solicitor— 
Claim of professional privilege. |—Held : 
the fact that the chancellor of pltf. 
corpo Was & member of the firm acting 
for the corpn. was nota reason for refus- 
ing to alow him to be examined: if he 
had as solr, information which pitf. 
corpn. had tne privilege of preventing 
him from disclosing, the privilege could 
be exercised when a question was put 


them 


(3) 


(4) 4817, Add. 


as to something which he had learned 
in his professional capacity.— TRINITY 
COLLEGE »v. LEVINTER, [1924] 2 
D.L. R. 584: 540. L. R,. 290.—CAN. 


qi. Equivalent to examination 
of corporation.}--Under the present 
Alberta rules as to examination for 
discovery, there is no room for making 
any distinction between individual 

rties & corpn. parties, & the exantina- 
jon of a corpn.’s officer, selected in 
accordance with r. 250, is the examina- 
tion of the corpn.—CAVEN v. CANADIAN 
Pacivio Ry. Co., [1924] 2 D. L. R. 
1112; [1924] 2 W. W. R. 200.—CAN. 


PART IV. SECT. 8, SUB-SECT. 4.—B. 


1813 xii. ——.]—The provisions of 
Canada Evidence Act, R. S. C., 1906 
(c. 145), & Alberta Hvidence Act, 
R. 5, A., 1922 (co. 87), that a witness 
shall not be excused from answering a 
queslLion on the ground that the answer 
muy tond to criminate him, do not 
apply to an examination for discovery, 
but his conumon law right to refuse to 
answer a question tending to criminate 
does apply ; &.on discovery the person 
examined may on such ground réfuse 
to answer the question whether he has 
committed adultery.—-HARRISON  v. 
Kina (No. 2), [1925] 3 D. L. R. 395; 
[1925) 2 W. W. R. 4073 21 Alta. L. Rh. 
381: revsg., [1925] 2 D. L. R. 4111; 
[1925] 2 W. W. R. 276.—CAN. 


PART IV. SECT. 8, SUB-SECT. 4.-—-C. 


1847 i. Communication with legal 
adviser or agents-—-Contract of employ- 
ment or agency not established. |—Re 
U.S.A. v. MamMMotTH O11 Co., [1925] 2 
bD. L. R. 966; 560. L. R. 635; affg., 
[1925] 2D. L. R. 66; 56 O. L. R.-307. 
—OAN. 





© membors of the 


t i. ra a 
Executive uncil of, the Irish Free 


ENGLISH AND Empire Digest SUPPLEMENT. 


reasons influenced them in exercising their 
discretion upon that ground.—SUTHERLAND 
(DUKE) v. Brrrisu Dominions LAND SEYTLE- 
MENT~ CORPN., Lrp., [1926] Ch. 746; 95 
L. J. Ch. 642; 185 L, T. 732. 


1710. Add. Citations :—93 L. J. K. B. 158; 130 


Add. Annotation :—Refd. La Radiotechnique 

v. Weinbaum (1927), 137 L. T. 638. , 

Annotation :—Refd. Cavendish v. 
Cavendish (1925), 42 T. L. R. 134. 

1855. Add. Annotation : — Refd. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. ~ 

1895. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


Tournier vw. 


State, sued as corpn. sole, are Hable to 
the ordinary orders for discovery by 
way ol interrogatories & discovery of 
documents, & to orders for better 
discovery on filing inadequate answers 
to interrogatories, a claim to privilege 
made by them on grounds of public 
interest is conclusive, & must be 
recognised as paramount, on the samo 
principle as that underlying tho 
recognition of a similar claim by a 
British Minister under the royal 
prerogative.—LEEN v0. PRESIDENT OF 
THE EXECUTIVE COUNCIL, ETC., [1926] 
I. R. 456.-—IR. 


PART IV, SECT. 8, SUB-SECT. 4.- D. 


st. Disclosure of name of persun on 
whose behulf privilege claimed.}—Privi 
lege may be claimed without disclosing 
to the ct. the name of the client or 
person on whose behalf it is claimed.— 
Ke U.S.A. v. MAMMOTH OIL Co., [1925] 
2D. LL. R. 966; 56 O. L. R. 6353 affy., 


[1925] 2D. L 66; 560.L R 
307.——-CAN. 
PART IV. SECT. 9. 
1877 Iv. .}—Where the only 





question which appct. for an order for 
a re-examination for discovery wished 
to put was one which the party to be 
examined was entitled to refuse to 
answer, & his counsel stated that he 
would instruct bim to refuse to answer 
it, the order was refused.— HARRISON 
v. KING No: 2), [1925] 3 D. L. R. 3983 
[1925] 2 W. W. RR. 407; 21 Alta. L. R. 
381.—CAN. 


PART V. SECT. 8. 
sw. Conditions precedent to order— 
Decision that questions properly put & 
refusal to answer questions on further 
examination.|—HANSON v. GLEANER, 
LYD., [1925] 3 D. L. R. 189.— CAN. 


43. 


63. 


128. 
175. 
234. 


DISTRESS. 
Part Il—Distress for Rent. 


For the paragraph ‘“‘ Defts. were partners in 
business .-. . for his quiet tenantship ” sub- 
stitute :—‘‘ Defts. were partners in business 
& one of them, in the name of the. firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due ‘to me.’ Pitf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltfi. :—Held: it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 


Ordnance.”’ ; 

Add. Annotations: — Refd. The Koursk, 
[1924] P. 140; Performing Right Soc. 
v. Mitchell & Booker, [1924] 1 K. B. 762. 
Mentd. Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

Add. Annotation :—As to (1) Refd. Carrington 
ioe Co. v. Saldin (1925), 183 L. T. 
Add. Annotation :—Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 

Add. Annotation :—As to (1) Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 
Add. Citation :—sub nom. 
SNELLGAR, 2 Roll. Rep. 212. 


HUDSON wv. 


421a. ——— ——— Agreement with one of two joint 


tenants.]—Premises were demised to two 
persons jointly: one of them hired from 


581. Add. Annotation :—Refd. 


654a. -——- 


923. Add. Annotation :—Mentd. 


applits. a piano under a hire-purchase agree- 
ment :—Held: the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although tne other of the joint 
tenauts had not been a party to the hire- 
purchase agreement.—-GAMAGE (A. W.), Lrp. 
v. PAYNE (1925), 1384 L. T. 222; 90 J.P. 14; 
42 T. L. R. 138, D.C. 


435. Add. Annotation :—Mentd. Gre »v. Richards, 


[1926] Ch. 521. : 


523. Add. Annotation: —Consd. Drughorn v 


Moore, (1924] A. C. 63. , 
Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


583. Add. Annotation :—As to (1) Refd. Allen v. 


Royal Bank of Canada (1925), 41 T. L. R. 625. 


623. Add. Annotation :-—Mentd. Purnell v. Roche, 


[1927] 2 Ch, 142. 








Distress by landlord in per- 
son.|——-There is nothing in the above Act 
to prevent an uncertificated landlord from 
distraining in person.-—JACKSON v. BENNAN 
(1893), 37 Sol. Jo. 282. 


735. Add. Annotation :—Mentd. Sorrell v. Smith 


[1925] A. C. 700. 
The Jupiter 
(No. 3) (1927), 187 L. T. 333. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


44 vili. ——-- --——.}—-When a new 
lease is substituted for an cxisting one, 
the right of distress for rent due under 
the prior lease is at an end.—-CRYSTALL 
v. OLSEN (Alta.), [1927] 3 D. L. XR. 
85 , {1927} 2 W. W. R. 35.—CAN. 


PART II. SECT. 4, SUB-SECT. l— 
B. (a) i. 


160 vii. -;-A mtgee. of land 
who under an attorninent§ clause 
distrains for arrears of interest or 
principal due urfder his mtge. can make 
& valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
the word “ assigns ’® does not include 
@ purchasor from the mtgor. under an 
executory contract of sale of land, even 
though such haser be actually in 

tip 





possession.-— NMAN Uv. ISMAN, (1924) 
2D. L. R. 146: 1 W. W. R. 883: 18 
Sask. L. R. 171.—CAN., 


160 viii. aaa Distress Act, RR. S. A., 
1922 (c. 97), 8s. 6—~Hiffect.J}—BankK oF 
MONTREAL v. LYON (Alta.), [1927] 4 
D. L. R. 1012; [1927] 3 W. W. R. 
520. AN. 


PART It. SECT. 5, SUB-SECT. 1. 


sh. Goods sold after seizure for taxes 
& left in charge of city chamberlain, |— 
Held: lable to seizure for rent due to 
the original landlord.—LANGTON v. 


PART II, SECT. 5, SUB-SECT, 8. 


261 ii, ——~.}+—The remedy of dis- 
tress is not avAilable against the Crown, 
& the interest of the Crown cannot be 
affected by any distress._made by the 
landlord.»—A.-G. roR CANADA v, GOR- 
ee 1985) 1 D. L. R. 654 ; 56 Oo. L. R. 


PART II. SECT. 5, SUB-SECT. 4.—D. 


sd. Market-—-Goods in.}+~Whoere pltt. 
was not using premises as a market, 


but simply as uw shop in which to offer, 
in the ordinary way, goods purchased 
to be sold for a profit:—Held: a 
claim for exemption, on the ground 
that the goods seized were in a public 
market for sale, failed.—-BENT  v. 
McDOovuGALt (1881), 2 Kh. & G. 468; 
2°C. L. T. 262.—CAN. 

PART II. SECT. 5, SUB-SECT. 10. 

sf. Not grain removed & sold under 
execution before claim for rent made. }— 
Douag1as v. CARRINGTON (1914), 29 
W.L. R. 90; 7 W. W. BR. 59: 7 Sask. 
L. R. 80; 20 D. L. R. 919.—-CAN. 

PART IJ. SECT. 5, SUB-SECT. 11. 
ANNABLE, [1926] 2 D. L. R. 127; 58 
QO. Le R. 387.—CAN. 


PART II. SECT. 5, SUB-SECT. 12.—A. 
405i. General rule — Goods not 
grivileged.J—When a lessee sublets 
remises to a sub-lessee, the head land- 
ord may distrain upon the goods of 
the sub-lessee for all the rent owing by 
the lessee.—Re CHAMBERLAIN & PEER- 
LESS BUMPER & ACCESSORIES, LTD., 
[1924] 4 D. L. R. 298.—CAN. 


PART II. SECT. 5, SUB-SECT. 18. 
8}. Conditional Sales Act—Interest of 
seller under conditional sale,J—A land- 
lord is not entitled to distrain on the 
interest of a Beller in goods bought by 
the tenant under a conditional salo 
agreement, even though the above Act 
has not been complied with.— Brn & 
SCHIESEL v. JACOBSON & WHEITZER, 
[1925] 2 D. I... R. 393; [1925] 1 W. W. 
R. 913.—CAN, f 
PART II. SECT. 6, SUB-SECT. 1. 


440 iv. ——.]}—ALBERT v. STOREY, 
(1925] 4 D. L. ht. 274.—CAN. 


PART II. SECT. 6, SUB-SECT. 5. 
456 ili, ———- ———.}-A distress for 
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rent, when made at night, is invalid 
even as against a third party, when the 
tenant has not waived the objection.-— 
Roaca », Lappas, (1926) 1 Db. L. Rh. 
391; [1926] 1 W. W. R.-743; 20 Sask. 
L. IR. 246.—CAN. 

461i. Waiver of irregularity by tenant 
—Vhether distress valid as ayainst third 

arty.J—Roacu v. Lappas, [1926] 1 

_L. R. 391; (1926) 1 W. W. R. 74; 
20 Sask. L. R. 246.—CAN. 


PART II. SECT. 9, SUB-SECT. 3. 


566 fii. -+—Whero thero was & 
crop payment lease, & prior to the 
lease there was a mtge. over the 
property & the mtgeos. had exercised 
their right to take possession :-——- Held - 
the lessor had no right to distrain.— It. 
v. SULLIVAN, [1924] 2D. L. R. 4293 42 
Can. Crim. Cas. 44.—CAN. 


PART I, SECT. 12, SUB-SECT. 3.—A. 


779 iv. -}—MACDONALB v. CUM- 


PART Il. Gace a SUB-SECT. 3.— 








* 


8331. Mffect of-—Property seized under 
Absconding Debiors Act.j-—Property 
seized upon @ warrant issued under the 
above Act is not liable to the landlord 
for a year’s rent, though notice of his 
claim is Mee to the Dear le teak oe 
delivery 0. © property e trustees. 
yiskir a v. F OHNSTON (1858), 4 All. 
5 — 6 


PART II. SECT. 13, SUB-SECT. 2, 


880 i. Bar to action for rent—Goods 
insufficient to satisfy rent.}—The exist- 
ence of a distress is, until the sale, an 
answer to an action for rent, regardless 
of whether the distress be sufficient or 
uot ay lene the ee for yeni 
evy made.—FAWwELL tv. : 
[1917] 2 W. W. R. 400; 34 D. L. R. 
12; 10 Sask. L. R. 162.—CAN. 


Cases 
12662. 


Evidence—Terms of tenancy.]——If a 
tenant suing his landlord for a wrongful 
distress does not put in the agreement of 
tenancy, the jury, as against hi 
its terms from his own admission or his own 


him, may infer 


Enoauisa anp Emer: Dicest SupPLEMENT. 


evidence in the case.—OCowNm v. CorpERy 
(1862), 10 W. R. 347. 


1271. Add. Anno 


tation -—Refd. Hiliott v. Boynton, 
{1924] 1 Oh. 236. 


Part !Il.—Distress for Rates. 


1378. Add. Annotation :—Mentd. L. & N. E. Ry. 
Hasington Union Assmt. Com. & Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 


v7. EB 
K. B. 256. 


1379. Add. Annotation :—Mentd. 
Ry. v. Easington Union Assmt. Com. & 
Easington-with-Thorpe Parish Council (1925), 


95 L. J. K. B. 255. 


1896. Add. Annotation :—Refd. L. C. 0. v. Hackney 


B. C., [1928] 2 K. B. 588, 


1409. Add. Citation :—2 B. R. A. 949. 


Add. Citation :—1 B. R. A. 450. 
Add. Annotation :—Consd. L. 0, C.v. Hackney 


1412. 
 'B.C., [1928] 2 K. B. 588. 


B. C., [1928] 2 K. B. 588. 


1414. Add. Citation :—2 B. R. A. 919. 
Kingston Mill, 
Stockport v. Owen (1928), 92 J. P. Jo. 782; 


Add. Annotations :—Refd. 


PART II. SECT. 18, SUB-SECT. 10. 


sl. On goods sold under conditional 
sale by wife to husband—Bailiff’s sale 
a mere pretence.J|—BARLOW Vv. BREEZE 
(B. C.), 1917] 1 Ww. Ww. R. 270.—CAN 
PART II. SECT. 17, SUB-SECT. 1.—C. 

a, -—To entitle a landiord 
to follow & distrain & sell goods which 
his tenant removed from the 
demised premises it is necessary that 
the rent should be actually due at the 
time of the tenant's removal of the 
goods. If no rent is due at the date of 
removal, & the landlord follows & 
& sells the goods for rent 
subsequently falling due, the distress 
& sale are illegal & the landlord is 
liable in damages.—ZUROUVINSKI v. 
Dour, [1924] 4 D. L. R. 326; 8 
WwW. WwW. BR. 49.—CAN. 


ei. - Necessity for.}—~A landlord 
On becoming aware that tenant 
who was in arrear with his rent was 
removing the invecta et tliata, prevented 
the tenant from doing so force 
without any application to the ct. for 
an attachment or interdict :—Held : 
the landlord’s hypothec was inoperative 
until an order of attachment was 
obtained from the ct.. & the landlord 
was not entitled to prevent forcibly 
the removal of the invecta et illata.— 
suas fi v. JOHNSON (1923), 44 N. L. R. 








PART II. SECT. 17, SUB-SECT. 1.—F. 


1000 iv, ———-.]—-A lease to A 
provided that in case the lesees 
attempted to abandon the premises or 
to remove his goods & chattels so that 
there would not be a sufficient distress 
for ae teen ube rent for ame 
ourren ens hree months 
should immediately become due, The 
premises were in fact occupied b 
of which ©. was o shareholder . & 

h no assignment of the 
lease Was made. © co. proceeded to 
abandon the premises & to remove ita 
good the’ lessor distrained :—Held : 

his did not justify a seizure of 
the co.’s goods, upon which there was 
no right to distrain for rent not in 
arrear.—-CRYBTAL, LTD, v. WILLARD 


14192. 








- Cc. C. v. Hackney B. C., [1928] 2 K. B. 
88. 


J—The poor rate payable in 


respect of a dwelling-house of which pltf. 


L. & N. E. 


was weekly tenant was £5 10s. a year. 
demand note for a half-year’s rate, namely 
£2 16s., was served on pitf., but h 

to pay the money & a summons was issued 
against him. Pitf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pitf.’s goods, although, before they signed the 
warrant, thelandlord’s daughter had addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 


e failed 


Evidence having 


justices was aware :—Held: although, if the 


KIroHEnN, LTp., (192412 D. L. R. 1051 ; 
3 W. W. R. 344.—CAN, 


PART II. anCr.. ie 4.— 
- (a). 

t i, -———.] — Dicks v. BARBOUR 
(P. E. I.), {1927} 4 D. L. R. 478.——CAN. 
PART Ii. peers ala 4— 

g i. .}—Held: a replevin bond 
with one surety wa ent.— 


s suffici 
TAYLOR v. BURPEE (1861), 10 N. B. R. 
(5 All.) 191.—OAN. 


PART II. sae ts SUB-SECT, 4.— 








e i, ——.}—-P. brought &@ re- 
ple action, & the goods -were de- 
ivered to him. The judgment in his 
favour was reversed, but return of the 
goods or damages for their detention 
was neither demanded nor adjudged : 
—Held: as the obligees could in the 
replevin action have claimed & ob- 
tained an order for return of the goods 
or for damages, they could not claim 
it in an action on the replevin bond.— 
PETRIE v. RrprouTt, (1925) 1D. L. R. 
1078; [1925] 8. O. RB. $47.—CAN. 

» (a). 

P AP: $80) i. Breach of covenant 
forfeiting rent claimed—<Admissible.]— 
In an action of replevin by a aub-lessee 
against the lessor, pltf. is entitled to 

rove, on cross-examination of the 
essor, that there had been a breach 
of a covenant in the lease which for- 
felted the rent claimed, the sub-lessee 
being entitled to the t of such 
secgnsan of"Hy teas tenia 2 
gnment o e lease —_— 
RIGNUERTTE v. HEBERT (1905), 387 
N. B. R. 68.—OAN. * 


st. Sta of |. 
-J}—DEWHURST v. McOoPrprin 
(1870), 17 Gr. 572,-~—CAN. 


PART II. oa 1%, SUB-SECT. 4.— 





ai. —— Hffect of.}-——ALEXANDER v. 
Cowr (1880), 19 N. B. R. (3 P. & B.) 
599,—-CAN. 
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full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 


PART Il. peo 19 SUB-SECT. 4.— 


e e 


ad. Plaintiff ordered to return goods.) 
——Plitf. obtained possession of goods by 
virtue of an order for replevin & subse- 
quent, discontinued his action :— 

eld: the ct. had power to order the 
return of the pode: aeee eet v. 
MARTIN, (1925] 2 D. L. R. 9143 58 
N. S. R. 121.—CAN. 


PART II. SECT. 19, SUB-SECT. 5.— 
A. (8). 


1289 1. Against landlord-—Pleading.) 
—ScoTr v. MCOABD (1871), 31 U. 0 R. 
220.—CAN. : 





follows & distrains & sells goods for 
rent subsequently falling due, & the 
aitiees © eaters hp ett akon 
quantum of damages ‘value 
of the goods lost to the tenant after 
allowing for depreciation, but exem- 
Plary damages cannot be awarded 
where the landlord considered that he 
was acting within his righte & did not 
act in a wanton or insolent manner in 
making the selzure.—-ZUROUVINESE!I 4. 
DoxE, [1924] 4 D. L. R. 32986; 
Ww. Ww. R. 49.—- CAN. 


PART III. SECT. 1, SUB-SEOT. 1. 


tenant under a lease has co ; 
to pay al] m taxes, the lan: 
pre whom the taxes are 


reon Hable therefor with the 

Se ae de bee parent Es 
men » Bs ent by 

fandiora to the srediton the city, is a 

uisite to the landdord becoming 

or to use the 

ut the city’s 
ty un 


nGeTOe ee 
aa ELT 


Kz p. M 
St: 84 3 L 
6 O. B. BR. 41.—GAN 


AOPHE 
. R. Bae 


PeOR 
Men. L. R. Lo 


ought to consider only facts known to them 
in chee udicial capacity from materials 


proper “eae them, & they had acted 
ied dos oint of law on the evidence 
which a een so proved.-—PALMER v. 


Cronn, [1927] 1 K. B. 804; 96 L. J. K. B. 
604; 187 L. T. 88; 91 J. Pp. 67; 48 T. 1. BR. 
~%85; 25. G. R. 161 1. 
1420. Add. Annotation :-—Refd. Gateshead Asseas- 
reps oe v. Redheugh Colliery, [1925] 
1422. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


1428. Add. Annotation :—Retd. Palmer v. Crone, 


fl 927] 1K. B. 804. 
1424. Add, Annotation :—Refd, Pi . Weardale 
8), 22 L. G. BR. 


Union Tow Law Overseers (19 

1431. Add. Annotation :—As toe (2) Refd. R. v. 
‘North, Ex p. Oakey (1926), 43 T. L. R. 60. 

1488. Add. Annotation :—Ae to (1) Refd. L. C. GC. 
v. Hackney B. C., [1928] 2 K. B. 688. 

1462. Add. Annotation :—Retd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


1471. Add. Annotation :—As to (1) Consd. R. 
Oe JJ., Ex p. Porter (1926), 48 T. L. R. 


1472. Add. Annotation :—¥Folld. R. v. Norfolk JJ.; 
Ez p. Porter (1926), 43 T. L. RB. 53. 

1484. an Annotation :—Refd. L, 0. C. v. Hackney 

B. O., [1928] 2 K. B. 588. 

148 4a. -}—-Where a rate, duly 
made & confirmed, has been levied in respect 
of a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
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warrant has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin will not lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on beneficial occupation.— 
LONDON Country CouNciIn ». ACKNBY 
Boroveu Councit, [1928] 2 K. B. 688; 97 
L. J. K. B. 604; 139 L. T. 407; 92 J. P. 
188; 44 T. L. R. 592; 26 L. G. R. 366. 


1489. Add. Annotation :—-Refd. L. C. C. v. Hackney 
B. ©., [1928] 2 K. B. 588. 


1491. Add. Annotations :—Consd. L. ©. C. ¥. 

Hackney B. C., [1928] 2 K. B. 588. Mentd. 
Kingston Union v. Metropolitan Water Board, 
[1926] A.C. 331; Metropolitan ra Industry 


Board v. Sheedy, [1927] A. ©. #99 


1506. Add. Annotation :—As * @ (1) Refd. Palmer 
v. Crone, {1927] 1 K. B 


1532. Add. Citation :-—sub nom. BLETCHINGDON 
SURVEYOR v. DAND, 3 New Sess. Cas. 640. 

1542. Add. Citation :—1B. Hh. A. 570. 

1548. Add. Annotation :—Refd. L. 0. C. v, UWackney 
B. C., [1928] 2 K. B. 588, 

arenes eee sub num. NEARE v. WALKER, 


1588a. Costs of distress—Power to levy. |— The 
power given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), s. 55, to levy the costs of a 
distress is limited in the cases of distress for 
sums under £20 by Distress (Costs) Acts, 
1817 (c. 93) & 1827 (c. 17).—R. v. NORFOLK 
JJ., Ex p. Porter (1926), 96 L. J. K. B. 
158; 136 L. T. 327; 915.P.14; 43 T. L. RB. 
53 ; "70 Sol. Jo. 1198 ; 25 L. G. R. 44, D. C.; 
sub Maes v. SurrH, Ex p. PorTER, [1927} 


Part 1V.—Distress for Assessed Taxes. 


1607. Add. Annotations :—Refd. R. v. Swansea 
Income Tax Comrs., Haz p. English Crown 
Spelter Co., [1925] 2 K.B.250. Mentd. Ingle 
v. Farrand, [1927] A. O. 417. 

1609. Add. Annotation :—As to (1) Refd. Glamor- 


gan County Council v. Glassbrook, [1924] 1 
. B. 879. 


1686. Add. Annotation :—Refd. Pickford v. Quirke, 
ie v. I. R. Comrs. (1927), 138 L. T. 


PART II]. SECT. 1, SUB-SECT. 4.—A. 


14271. By whom made—Co soe A 

rigut-te seeaive pammueet ot munisipal 
receive payment o ie ye) 

os reat in the collector of taxes & 

not t in the city, & the service of the 
notice is not a remedy of the olty ¥ which 
upon payment, the landlord is tle 

to use agains oe 


tenant.-—He ; BING 

BTON-BMOH se reas 
HRataTs, tiseet 3 ut R. 844: 2 
. We s4 Man. L. R. 312; 


$0. B. R. dan 


1427 11, —— Village 
R. 8 8. 1920 (0. On ie). The duties, 2 of 


-treasurero 

this A ‘Aot do not include. that of le levy 
distress. Where no person is appointed 
by the-Act for such purpose, the vill 
pent appo some person when 

ecessary, & where distress has peu 
levied by @ person 1 not cpr ggg lay 

may su y 
erent his acta SS MANTTOBA Or. 
v. LANGENBURG VILLAGE, 

[19831 A D. i R. 260; 3 W. W. R. 808. 


PART III. SECT. 1, SUB-SECT. 6.— 
Ss fe OB). 


ak. Measure. of damages.) — The 


8 
land Le 


oods, worth over $5,000 to 
ebt of es 78 is an excessive 
seizure rs a village corpn. having made 
or ratified such an an unautto rised 

was found ULable Ros camaress & 
the measure of the 
difference between the f waits ¢ of the 
foods se the value of the goods 
necessary to be sold to realise the 
amount of the taxes & the incidental 
costs. Ma nNITOBA OIL PRODUOTS 

wv. LANGENBURG VILLAGE, meioasy 
D. Ll R. 360; 3 Ww. WwW. R R. LO OAN. 


PART IV. SEOT. 1. 
et— ——.}—Where several 
quarter sections are separately assessed, 
& seizure for taxes 0 fie pe belo 
to a person other ~~ the Wing kod tax 
or owner of e in possession 
thereat can be den only for the taxes 
with respect to the particular 
© gu: r section on = the je soos ~~ 


nd.---SpPRIN Mun! 
Walia, [1925) 1 D. L. Ret O25: : + [1920i 
W.w.R. 697 ; 21 Alta. L. R. 8 


peer bs of 


Under auroral 
peice Act Act, R. pea 1922 (c. a os 
the seiz lying on 


Set eros ot 
assessed is in actual 


ee 880 


paras toe he person 


occupation of the ene: ts a. 
Munic eet DreTRIoT 
WW 10351 4D.L. R. mh "119351 
1; affa., [192512 W 
578 fee 


‘m, Right of ae ir es Oe 


dist d. 
v. gaping (1834), BC o S 343.—CAN. 
———-, }-- FOLEY v. Moopin 

(1858), 101 16 VU, O. .O. RB. 254.—OAN. 
———, ]-- FRAZER 0. MATTIO“ 
(1860), 191 19 U.C. R. 150.—CAN. 


o st. Sale of — A ee 
mortgagee— oO tech eer 
eurp eer eas (1891), Man. 


sv. To whole eécurity. ] 








Se aeemeammmaacenl 


—FAR MASSEVY-HARRIS CU., 
LTD., 11827) "3 D. L. BR. 997: "(98 
a W.-W. R. 6 639; 21 Sask. L. R. 6 


sw. ——— Validily—Failure to give 
notice to * a aloes ted.”"|— 
dealer Co. Ht 

Garcre axry. [is SE OaT 1D. L. "R. 1063 ; 
HoaT) AN. 


Sais to mortgagee of 
for title sent to 


D. L. R. 1048; i aed 2 
629 ; 21 Sask. L 


WwW. W. R. 
——CAN. 


Cases 1688-—-1870. 


EnNcuisH AND Empire Digest SUPPLEMENT. 


Part V.—Distress for Tolls. 


16388. Add. Annotation :— Mentd. 
Thompson (1926), 43 T. L. R. 58. 


1639. Add. Annotation:—-Mentd. The Jupiter 1653. Add. Annotation :—Mentd. 


(No. 8) (1927), 187 L. T. 333. 


Layzell vv. 
L. J. Ch. 


1649. Add. Annotation :-—Mentd. Aylott v. West 
Ham CGorpn., Sisson v. Same (1926), 95 
33. ; 


The Jupiter 


(No. 3) (1927), 137 L. T. 383. | 


Part .VIl.—Distress Damage Feasant. 
1780. Add. Annotation :—Refd. Back v. Daniels (1924), 69 Sol. Jo. 160. 


Part VIII——Distress for other Purposes. 


1870. Add. Citations :—sub nom. R. v. Forpuam, L. BR. 8 Q. B. 501; 42 L. J. M. C. 153; 22 W.R. 85. 


PART VI. SECT. 8, SUB-SECT. 1. 


sa. Imposition of hard labour— 
Validity—Criminal Code, 8. 739 (2). }+— 
R. v. Ritey (N. S.) (1905), 14 Can. 
Crim. Cas. 346.—-CAN, 


PART VII. SECT. 8, SUB-SECT. 1.—A. 


e (p. 445) i Notice —- Under 
Stray Animals Act.}—On an appeal 
from & summary conviction under the 
above Act for illegal impounding :-— 
Held: the conviction shonld be quashed 
as the record did not show that the 
notice required by s. 34 was given to 
the poundkeeper.—StTaHn v. PRUTERT 
(1922), 70 D. L. R. 285; [1922] 2 
W. Ww, Rk. 835.—-CAN, 


PART VII. SECT. 8, SUB-SECT. 1.—B. 


1818 i, Must bea fit poner pound.) 
—Under Stray Animals Act, 1920, 
a ala impounded must be placed in 

e pound provided by the municipal 
counci] under s. 9; & where a pound- 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
& soparated by a road allowance from 
the poune provided by the municipality 
& the fence being broken down, the 
horses escaped or were driven off :— 
Held: the municipality was liable 
under 8. 9, as it inusi be taken to have 
assumed the risk of placing & keeping 
the horses in a place other than an 
authorised pound.—SInWIcK v. ELFROS, 


PART VII. SECT. 8, SUB-SECT, 1.—E. 


ki. -}-—-Where under Stray 
Animals Act, 1915, a. 27 (1), the posting 
of notices of sale of impounded animals 
were not complied with :—Held: the 
sale amounted to a conversion & the 
pound-kecper, & the municipality 
employing him, were liable in damages, 
as (1) the posting of two notices within 
the municipality & one outside it was 
not & compliance with the Act; 
(2) where animals are branded, the 











pound seeper is guilty of negligence in 
ailing to mention the brands in the 
notices.— LEACH v. MANTARIO RURAL 
MUNICIPALITY No. 262 & Morr, [1921] 
1 W. W. R. 132; 56D. L. R. 73543 14 
Sask. L. R. 25.—CAN. 


k ii. —-— ~—-.])—Where there is 
uothing indicating the presence of a 
brand on au impounded animal the 
poundkeeper is not obliged te feel all 
over its body in search of a possible 
brand, in order properly to describe 
the ume in the prescribed advertise- 
ment. 

The sale of an impounded horse by 
&® pouudkeeper :—Held: defective be- 
cause notices of the impounding & of 
the sale had not been properly posted, 
& both the pound-keeper & the 
invunicipality which employed him were 
liable in conversion for the value of the 
horse at the time of sale.—RBRrown vt. 
RURAL MUNICIPALITY OF ST. FRANCOIS 
XAVIER & BRELAND (Man.), [1925] 1 
W. W. R. 42.—CAN. - 


sd. Payment of residue to owner— 
Domestic Animals Act, 1921 (c. 50)}— 
Municipal District Act, 1911 (c. 3).J-— 
The effect of the amendment made by 
88. 27, 28 of the former Act extends the 
period of twelve mouths provided by 
8. 213 of the latter Act, for 7 dager ta 
for paver to the owner of the residue 
of the proceeds of sale of an impounded 
animal, to twenty-four months from 
the date of sale.—GOLLAN t. STERLING, 
[1924] 3 W. Ww. R. 209.—-CAN. 


PART VII. SECT. 9. 


sf. Conviction — Under Stray Ani- 
mals Act, 1920 (ec. 124).J}—Where the 
evidence showed that accused had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle under @& 
provincial Act, in that he had merely 
made an attempt:—Held; (1) the 
offence, not being an indictable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Cri 
Code, 8. 949; (2) s. 49 (d) of the above 


Act did not apply to the portion of the 
province within which the offence was 
charged to have been committed. 
KR. v. GURSKT (1922), 69 D. L. R. 191: 
38 Can. Crim. Cas. 139; [1922] 3 
W. W. R. 540.—-CAN. 


PART VII. SECT. 12. 


gi. Measure of damages.) 
—Damages were fixed on the basis of 
prices obtained at auction sales, for 
While it may be that prices paid at 
auction sales are not as large as are 
usually obtained at private sales, still 
the priccs obtained at auction sales ve 
often have a great deal to do with 
fixing the price of an animal in 
he community.—SINWICK v. MLFROB, 


g ii. Allqwance for pound- 
keeper's fees & expenses. |-—-In an action 
for damages for the conversion of 
animals illegally sold at a pound-sale, 
defts. have no right to an allowance 
for the pound-keeper’s fees or expenses. 
—LEACH v. MANTARIO ‘RURAL MUNICI- 
PALITY No. 262 & Moir, [1921] 1 
W.W. R. 1382; 56D. L. HR. 735; 14 
Sask. L. HK. 25.—CAN. 


k i. -J—Pltf.  im- 
pounded with a poundkeeper cattle 
which had come on to his land a 38 
a wire fence & claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter’s cheque, 
payment of which was stopped. On 
appeal by the owner the council of the 
saat dor decided that the fence 
was not a lawful fence & that pet was 
not entitled to damages. Fitf. sued 
the poundkeeper & the municipality 
for the damages:—Held: pltf. was 
entitled as ugainst both defts. to the 
damages claimed.— JOHNSON v. MUNI- 
CIPAL DISTRICT OF BEAVER Dam, {1925} 
4 e i. R. 299; (1925) 3 W. Ww. R. 
369.-—CAN, 
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Vol. XIX.—Cases 4—204a. 


EASEMENTS: AND PROFITS A PRENDRE. 


Part |—Nature and Characteristics of Easements. 


4. Add. Annotations :—As to (1) Refd. Sack v. 
Jones, [1925] Ch. 235. Generally, Mentd. 
Brooke v. Bool, [1928] 2 K. B. 578. 

Add. Annotation :—Refd. Simpson v. Weber 
(1925), 133 L. T. 46. 


27. 


48. Add. Annotations :—Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160; Hackney B. OC. ». 
Metropolitan Asylums "Board (1924), 131 


L. T. 136. 


Part Ill.—Creation of Easements. 


89. Add. Annotation :—Refd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co. {1926] A. C. 108. 
Add. Annotations :—Expld. & Distd. S. E. 
Ry. v. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. Leetham, [1924] 1 Ch. 557. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. O. 355. 

Add. Annotations :—Consd. S. FE. Ry. v: 

Cooper, [1924] 1 Ch. 211. Refd. Birkdale 

District Electric Supply Co. v. Southport 

Corpn., [1926] A. C. 355. 

112. Add. Annotation :—Generally, Mentd. 
Ry. v. Cooper, [1924] 1 Ch. 211. 

124. Annotations :—For ‘‘ Mentd. Poulton v. Moore 
(1913), 88 L. J. K. B. 875,” read ‘*Consd. 
Poulton v. Moore (19138), 83 L. J. K. B. 875.”’ 

147a. According to intention of parties — Common 
approach—Not effective until approach 
cleared.|—SwaNn v. SINCLAIR, No. 515, post. 

183. Add. Annotation :—Consd. Gregg v. Richards 
(1926), 95 L. J. Ch. 209. 


186a. -}—-In the conveyance to pltf. of 
a house & land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
art of a wider roadway running along the 
back of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was ‘‘ to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 


97. 


98. 


S. E. 








PART I. SECT. hea SUB-SECT. 2. 


20 Fisu, [1927] 
V. L. R. 88; 48 A. L, T. 1613 [19 27) 


—e fa 


SECRETARY OF STATE FOR INDIA (1923), 
I. L. Rk. 47 Mad. 116.—IND. 


hereby conveyed.” Pitf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance :—Held: that the right claimed 
passed to pltf. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ‘‘ con- 
trary intention ”? expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right.—GREGG v. RIicHARDS, 
[1926] Ch. 521; 95 L. J. Ch. 209; 185 L. T. 
75; 70 Sol. Jo. 448, C. A. 

Add. Annotation :—As to (1) Refd. Gregg v. 
Richards (1926), 95 L. J. Ch. 209. 

Intention of parties—No evidence of 
intention to determine status quo.]—Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft. respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Ajso, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasscs :— 
Held: both the growth of the creeper on 
pitf.’s wall & the fastening of the gate to 
plitf.’.s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement; the implied reservation of 


190. 





204a. 


MONTREAL TRAMWAYS Co. v. MOoN- 
va -NORD VILLE, [1924] A. C. 994.— 


Argus L. R.'111.——AUB. 


PART Il. 


16 i. sare Sagi from profits a 
endre.}-—-BRA TOWNSHIP OF 
AoE 927 1 D. L. aM 1116; 60 
“80 i. ry inguished from lteence.})-— 
WHIEP ©. MACKEY, [1937] I. R. 372.— 


PART III. SECT. 1, SUB-SECT. 1. 

sa. Public right.}—Though the public 
cannot acquire ownership of a land 
it can acquire over it an easement 
by grant.—Ussan Kasim Saiv v. 


PART Ill. SECT. 1, SUB-SECT. 2.~~A. 
98 i. ae not ao ee ou JA 
corpn. having agree grant an ease- 
ment to lay pipes over certain land :— 
Held: the granting of such easement 
being quite consistent with the pur- 
poses for which the corpn. was autho- 
rised to hold land, it was competent 
for the corpn. to make such grant.— 
BANKS PENINSULA ELECTRIC POWER 
BOARD v. AKAROA BOROUGH COUNCIL, 
(1928) N. Z L. R. 880.—N.Z. 

98 ii. uebec gaan Utility 
Commission.}—-Held: the above com- 
mission had no power to_ create 
@ servitude, or any other ht, in 
property of a ‘public utility.”— 


541 





PART III. SECT. 1, SUB-SECT. 6.—A. 
n. For ‘“‘n ” substitute *' 147a i.’’ 
o. For * o ”’ substitute “‘ 147a Ii.” 
~p. For “p”’ substitute ‘‘ 147a iii.’’ 


a III. SECT. 2, SUB-SECT. 1.—A. 
-}+—NANTAIS v=. PAZNER, 
pidacl & D. L. R. 268; 59 O. L. RB. 


fii. ———. }— EDINBURGH LIFE ASSUR- 
ANCE Oo. v. BARNHART (1886), 17 C. P. 
63. a re 


——-, ]J—LANCASTER v. LLOYD 
aear, 27 3 8S. R. N. S. W. 379; 44 
Ww. W. N. 89.-~AUS. 


Casea 2049-485. 


an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creoper & gate-post should remain, & 
therefore an easement in each case was 
there was, however, & 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
allowing the creeper 
to obstruct pltt.’ s gutter had failed to use 
necessary care, & as to this part of the case 322. 
the award as to damages must stand.— 
Simpson v. WEBER (1925), 183 L.-T. 46; 41 329. Add. Annotation: 


impliedly reserved ; 


interfered with ; de 


T. L. BR. 302, D. C. 
228, 


229. 


Ch. 235. 


(1925), 183 L. T. 46. 
258. 


282. 
v. Richards, [1926] Ch. 521. 


291. 
290. 


PART Ili. SECT. 2, SUB-SECT. 1.—C. 
g i. Land bound eee ey 
private road. }--Pltf., a lessee, ol 
to be contitled to a right of way over a 
rivet road existent at the time of 
e leaso & maintained by the lessor, 
cues of adjoining aoe as one of the 
approaches from the ue way to his 
own poe: & permitted to be used 
fear in prior years witbout 
jomteee The leased property as 
described in the lease did not embrace 
this read, but the lessee claimed that 
he & prior spot are of the leased house 
had the use of i ih as one of the named 
boundaries was the roadway, the lease 
implied] gave him a right of way over 


it :—Held: thel san Nida not entitled to 
the ht-of- “way paw. W y BOE 
NAN (No. 2), (1024) 3. Ww. 


33 B. O. R. 460. 


PART III. SECT. 2, SUB-SECT. 1.—D. 
284 i. Conveyances not simultaneous 
—Right 5 wey. a a v. Ross, 

ees! 1D. L. R. 605; 58 N.S. R. 

326 6.—-CAN, 


C 


PART IL. SECT. 8, SUB-SECT. 2. 

sm. The public.}-—To a suit by a 

private pewon against the Govt. for a 
veclarat on of his ownership of a land, 
the acquisition of an easement over it 
by the pole is no defence. Though 
the public cannot acquire ownership of 
a land, it can acquire over it an ease- 
ment by pescele au: -——-Ussan Kasim 
Sarr es eG OF rehire ace 
INDiA (1993), 1 .L. R. 47 Mad. 1 


Peis Gh land of eet 
SuebobEn a tenant peuact sogutte 
tive right of easement in ‘land 

pes ev to his lessor, he may claim 
a ee of eveeemene pened on im- 


oN I, ETO. 6, 
RaM,. ETO. “(1992), » R. 60 Cale. 
356.—-IND. 


PART III. SECT. 38, SUB-SECT, 3. 
s i, ———.]—In India a tenant can 


Add. Annotations :—Apld. Sack v. Jones, 
[1925] Ch. 235. Refd. Simpson v. Weber 


Add. Annotation :—As to oF Refd. Simpson | 
v. Weber (1925), 183 L. T. 46. 


264. Add. Annotation :—Refd. O’Cedar v. Slough | 
Trading Co., [1927] 2 K. B. 128, 


Add. Annotation :—As to (2) Apprvd. Gregg 389. Add. Annotation 


Add. Annotation :—As to (1) Refd. Simpson 
v. Weber (1925), 133 L. T. 46. 


In the last line of the first paragraph add the 
word “not” after the word “ought.” 


EnetisH anp Emprer Diaxst 


Add. Annotations :—Consd. ee Beet 
Riding County Council v. Selby 
(1925] Ch. S41. Refd. Winsford 
Winsford U. D. CG. 
L. G. BR. 2543 Layzell v. Thompson (1926), 


ments ¥v. 


43 T. L. 


[1926] A. C 


Add. Annotation :—Gener 
v. Somerville, [1924] A. O. 496. 


Bntortaln 
(1924), 23 


. 58. Mentd. Jaeger v, Jaeger 


(1927), 44 R. P. 0. 487. 


$20. Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Cote: - 


. B55. , 
ally, Mentd. Verge 


Avgherino, [1928] A. C. 290. 


Add, Annotation :—Refd. Sack v. Jones, [1928] 846. Add. Annotation :—Refd. Layzell v. Thomp- 


son (1927), 187 L. T. 106. 


847. Add. a, -—-Refd. Stoney v. Hast- 
bourne R. D. C 
ra v. Ambleside U. 
118. 


1 Ch. 367. ee) 


-» [1927 
. C. (1924), 89 J. P 


859. Add. Annotation :—Rofd. Birkdale District 


Electric Supply Co. v. Southport Corpn. 
[1926] A. C. 355. ” 


i—As to (8) Refd. Slack v. 


Leeds Industrial Co-op. Soc. (1924), 04 


L. J. Ch. 46. 


435. Add. Annotation :-—As to (1) Refd. Stoney v. 


tablish his right to irrigate his field 
front his landlord’s tank by proof of 
open & continuous user from time 
immemorial. ot ETO. v. RAM, 
ed (1922), I. L. R. 50 Cale. 366,— 


sw. Not right to «use railway.]— 
eae v. CANADIAN Paorric Ry. 
Co. (1912), 42 N. B. R. 46. — 
sz, Right to trap.J-—-Riot L 
LrTp. v. MCALLISTER, gas} a 
D. L. BR. 606; 56 0. L, R, 440.—CAN, 


PART III. SECT. 3, SUB-SECT. 5.—A. 


845 i. Origin of doctrine.}—~When en- 
joyment of a right of easement has con- 
nued uninterrupted for a long series 
of years, such enjoyment should be 
attributed to a legal origin, & the ct. 
should bute - grant or an agree- 
ment.— RTO. v: RaM, ETO. 
(1923), Z ER BG: Calc. 356.—IND. 


PART III. SECT. 8, SUB-SECT. 5.—E, 


sa. Proof of commencement of ten- 

ancy -- User immemorial.|] —- Where 
the origin of a tenancy is known, but 
the origin of a right of easement bas 
not been traced, the tenancy does not 
rebut the p recumpiion ore ofa Brent sg 


arises upon pEoo 
.v. Ram oe Arti 


“a tae two 
L. L. R. 80 Galo. 356-cIND. 


PART Il. SECT. -3, SUB-SEOT. 6.——~ 
Q. (b) i. 


steps Rao 9, LAKSHMANA 
. R. 49 Mad. 820.—~ 


Iuporr Co. 
LTp., (1997) 


Rao (1 Tb28) er 
re 


fi, ——.}—OaRpP: 
Lip. v. Beira & 00, 
N. Z. L. R. 87.—N.Z, 


PART III. Oe SUB-SECT. 8.— 


418 1. Evidence that user not of right 
—Parol licence granted during wae’ 1D 
period.}—~Parol licence . of no momen 
anless it is applied for & granted 


Eastbourne 
L. J. Ch. 312. 


R. C. & Devonshire (1926), 95 


within the poe of oy years pre- 

Act, R. 8. O., 
1914, 6. 35, in whi oh caso it negative 
the enjoyment of the easement as of 
rigbt for forty years.—Bowrs v. Rem, 
ea A D. L. R. 899; 54 O. L. R. 


PART ITI. aor Ps 'daleiieade 6.— 


A i ears ~~ Whether conciu- 
Py j— li tations Act, R. 8. O., 
1914, 8. 85, makes a right which has 
been enjoyed for the period of 
forty years indefeasible, 
eppent that . was enjoyed by virtue 
some consent or agreement expressly 
even by deed or wri ae v. 
ID, ere "Dp L. 
QO. L. R. 253.—CAN. 


483 i. Againet pag time com: 
Reverstoner peel a WHAUER w. Wny- 
NACHT (1902), 35° N. 8. 


R. 295.~—CAN. 
pale Ill, SECT. 5, SUB-SECT. 2, 


— Road within well- 

defined Sat hi ariation 0 a 
ID, 

(iegar 2 : 309; 64°0. L. 


PART IV. SECT. 1. 


af. Whether j—In July, 
1916, deft. & another granted to 6. a 
rent = Jay ibe a \edearcl f through 
eft.’ lan as C) ose 0 fomoving 
Srv aber a 1010 8. a 


& reonal no & itf. hat aneait canite a 
interest by a ae 


ent.~—Macp SuppEe 
1933] rN. Z. L. R Day NZ, 


Vol. XIX.—Easements. Oases 


Part V.—Preservation and Repair of Easements. 
482. Add. Annotation :—Refd. Sack v. Jones, 488. Add. Annotation :—Refd. Metropolitan Water 


[1925] Ch. 236. 


Board v. L. & N, HE. Ry. (1924), 181 L, T. 128. 


Part VI.—Extinguishment of Easements. 


498. Add. Annotations :—As to (1) Apld. Swan v. 
_ Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. C. 227. 


494, Add. Annotation :—As to (2) Refd. Swan v. 
Sinclair, [1925] A. ©. 227. 


502. Add. Annotation :—Refd. Swan v. Sinclair, 
[1925] A. C. 227. 


505. Add. Annotation :—Refd. Swan v. Sinclair, 
[1925] A. OC. 227.° 


611. Add. Annotation :—As to (1) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 


515. For the areerenl: in the original volume sub- 
stitute the following paragraph :— 

-~—— Acquiescence in obstruction of way.]}— 
In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 

' form the right of way. This-condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lota 2 & 3 with 
the benefit of & subject to the right of way. 
The ‘purchaser of lot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 


he purchased the fee simple of lots 2 & 3, 5414. 


with the benefit & subject to the right of way. 


PART VI. SEOT. 2, SUB-SECT. 2.—B. itself cvidence of abandonment.— : eas 
507 i. Non-user alone as presumption NANTals v. PaZzNER, {1928]4 D. L. R. be revived after it has been ex- 
A ent question 8.—0 


258; 590.L. R. 318. 


Deft. was the present owner of lot 1. For 
fifty years from the date of the original sale 


' no attempt was made to form he proposed 


roadway, the garden w ividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1888 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his leasc, proposed to build a 
garage on lots 2 & 3. ith that object in 
view he 1 ar down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, & he 
also raised the level of the rear portion of 
lot 2; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft. blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way against 
the deft.:—Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent.—Swan 
v. SINCLAIR, [1925] A. C. 227; 94 L. J. Ch. 
104; 182 L. T.577; 893.P.38; 41 T. L. BR. 
158; 22 L. G. R. 705, H. L. 

Add. Annotation :—Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 


ement may 


AN. tinguished, by the union of the domin- 


ant & servient tenements in one 


of 
Pidiieae ts anionnt: to Poo dcnaent PART VI. SECT. 8, SUB-SECT. 1. owner, by their subsequent severance,’ 


provided the easement is apparent, 


of a right of way, it is & fact to be taken 1 i, ———.}--The unity < june oor continuous & essential to the enjoy- 
same 


into consideration, as it is from ~ mant & Sine estates 


such facta that the ct. has to decide jeron 


whether or not a clear. intention to appurtenant to the aowin 


abandon can be inferred or is indicated. 
Where pltf. & hia predecessors in title i L. R. 50 Calo. 856.— 


ment of the dominant tenement.— 


the easement TywKowR!, ETC. v. RAM, ETO, (1928), 
ant estate. 7.1. R. 50 Cale. 356.—IND. 
NEKOWRI, ETO. 0. RAM, ETO. (1922), 


: PART VI. SECT. 4. 


f () 
; 1 fi. -———- Easement of su — wk. Sale of servient tenement for 
had fenced off their mand 60 a8 to (1880). 5 i ik $41. ie Te einder 


shut off the t of way & had omitted Backus v. Smire 
any a Bg pee vf the right in -—OAN 


taxes un 
Calgary Charter a sale for taxes of the 


¥ ° 
various conveyances:—Held: an.aban- 649 i. Un of possession without servient tenoment does not exti h 
oO siting H C 


donment 
PHER v. 
608 vy, —---.]}—Non-user is not of 


I. L. 


543 


was established.—-CHRISTO- unity of ion of easement a true casemeont.—- HUTCHINGS v. Camr- 

tL R.2 Rane — ; : . vw. Ram, BELL, Witaon & H » Ltp., [1924] 

D ie mre. (1992), bi Fe 50 Calo. $56.— 2D. L. R. 299; 1 W. W. R. 1070; 20 
IND. 


Alta. L. BR. 278.—OAN, 


Cases §81—808a. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


Part VIl—Rights of Way. 


581. In the cross-references following this case for 
‘‘Church ways. |—-See HIGHWAYS,” substitute 
‘“‘Church ways.]—See EcoLesiastTicaL Law, 


p. 307, post.” - 
598. 


641, 


Add. Annotation :—Consd. 
Cooper, [1924] 1 Ch. 211. 


Add. Citations :—[1924] 
L. T. 273; 88 J. P. 37. 


684. 


687. 


Add. Annotations :—As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport | 


830. 


L. J. Ch. 46. 


858. 
(1926), 70 Sol. Jo. 1182. 
Purcell, [1926] 1 K. B. 446. 


PART VII. SECT. 1. 

566 ii. Agreement between co- 
owners.|—Deft. & B., each of whom 
owned one-half of a lot of lund, entered 
into an agreement for a right of way 
to a building in the rear, each con- 
tributing from hia half one foot nine 
inches, so as to make a right of way, 
three feet six inches in width :—J/els : 
the deed providing for the estabHsh- 
mont of the way must be conetrued as 
a mutual conveyance from each party 
to the other of an interest in the land 
necessary to be used in common for 
the alleged right of way, & not as an 
agreement to evtablish a right of way 
by grant or otherwise.—TRavis IN- 
VESTMENT Co. © POoWRR, [1925] 1 
D. L. R. 232; 57 N. Ss. nr. 432.—CAN. 


r. For **‘ BADHANATH ” read “* Rap- 
HANATH.”’ 


PART VII. SECT. 2, SUB-SECT. 5. 
602 i. Extent of user of way—Grant 
subject to existing obsiruction.}—When 
& right of way is granted over land on 
which there exists an obstruction at 
the date of the grant, it is a question 
of interpretation of the grant whether 
the casement is sapyech to the obstruc- 
tion or free from it.—SPpEAR v. Row- 
LATT, [1924] N.,Z. L. R. 801.—N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.—-D. 


g i. ---——-.}— FIELDER Vv, BANNIBTER 
(1860), 8 Gr. 257.—CAN. 





683 v. ———.}—TRAVIS INVESTMENT 
Co. v. POWER, [1925] 1 D. L. R. 2823 
57 N. s. R. 432.—CAN. 

ai. .J}—Where thore was a 
grant of way to & from claimant’s 
warehouse solely for the purpose of 
taking goods to & from the warehouse, 
& at the time of the grant claimant 
bad no building which could be de- 
scribed as a warehouse, but was then 
contemplating the building of one :— 
fleld: when the grant was made the 
parties must have intended to create 








Add. Annoiation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


1 Ch. 211; 


Add. Annotation :—As to .(6) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 04 


Add. Annotations :—Consd. Foster v. Lyons 


S. E. Ry. vw. 


Corpn., [1926] A. O. 385. 
Kelly v. Barrett, [1924] 2 Oh. 379. 
Includes motor cars.]—A.-G. v. HopGSsoNn, 
f1922] 2 Ch. 429; 
L. T. 329; 
66 Sol. Jo. 5388; 20 L. G. R. 425. 
Cooper, [1924] 1 Oh. 211. 
743. Add. Annotation :—Consd. 
Cooper, [1924] 1 Ch. 211. 


Generally, Mentd. 


91 L. J. Ch. 4263; 127 
87 J. P. 121; 38 T. L. R. 601 ; 


S. H. Ry. vw. 


754. Add. Annotation :—Refd. Taylor v. British 


130 Legal 


Part VIII.—Light. 


Life Assce. 


(1925), 94 L. J. Ch. 


795. Add. Annotation :—As to (1) Apld. Oldham v. 
Sheffield Corpn. (1927), 136 L. T. 681. 


896. Add. Annotation :—As to (1) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 


898. Add. Annotation :—As to (1) Folld. Foster v. 





Mentd. Rye v. 898a. 


a right of way in connection with the 
warehouse to be erected in the future, 
& the grant ought to be so considered. 
-—-PaTERSON & BARR, LTD. v. OTAGO 


wee {1925] N. Z L. R. 191.— 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (b). 


690 i. Limited by user proved—Only 
when terminus ad of special 
nature.J}—The only cases in which 
servitudes of way acquired by pre- 
scription are limited by reference to 
the purposes of tho traffic carried by 
them are those cases in which there is 
some epecial feature attached to the 
terminus to which the roadway leads 
as in a way to # mill, kirk, or peat 
moss.—CARSTAIRS v. SPENCE, [1924] 
8. C. 380.—SCOT. 


PART VII. iat 6, SUB-SECT. 3.— 


716 i. Whether way for general pur- 
pose y 7 here proprietors of certain 
ands sought to interdict the pro- 
peer of adjoining lands from carting 

ullding materials for dvwelling-houses 
over a roadway or track which 
traversed their jands:—~Held: during 
a period defenders had acquired a 
sorvitude right of access for cart 
traffic; & tho fact that the carti 
bad been for agricultural] purposes di 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access re cart for all purposes, 
including the carting of building 
materials, had been acquired.-—Cak- 
tts ». BPENOF, [1924] S. OC. 380.— 


owner, who has acquired a eight of 
way over the servient heritage for the 
agricultural uses of his land, seeks to 
use that right of way for non- 
agricultural purposes, he has a right 
provided that additional 
ia not thereby Imposed on 
the servient heritage.—MANCHERSHA 
SORABJI ©. VIRJIVALLABHDAS JEKI- 


wad 








Lyons (1926), 70 Sol. Jo. 1182. 


-———.]}— A reservation in a lease 


empowering the lessor to build on adjoining 


SONDAS (1926), I. L. R. 50 Bom. 635.— 
IND. 


764i. Method  of—Whethcr 
reasconable.J—Deft. leased to pltf. an 
inland, standing in a shallow lake, 
which in the dry season became a 
muddy marsh. ‘The land surrounding 
the island belonged to deft., & the 
lease provided that plitf. should have a 
right of way across it, nothing being 
said as to the mode of exercising the 
right. Pitf. having built a trestle 
bridge from the island to the main 
land :—Held: pltf.’s mode of user was 
reasonable, & deft, was not, justifiocd in 
interfering with the bridge.—~BUTCHART 


sl. Removal of existing obstruction 
—Way granted free of obstruction.}— 
Where a right of way ia granted over 
land on which there exists an obstruo- 
tion at tho date of the grant, but free 
from it, it is for the grantee to get rid 
of the obstruction by his own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
effect.—-SPEAR v. ROWLATT, [1924] 
N. Z. L. R. 801.—-N.Z. 


PART VII. SECT. 6, SUB-SECT. 3.-— 
D. (b). 


769 1. General rule.J-~ Apart from 
special custom or express contract, the 
owner of a servient tenement is not 
bound to exccdtte any repairs neccessary 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
tenement.—-SPERAR v. ROWLATT, [1924] 
N. Z. L. R. 801.—N.Z. ‘ 


PART VII. SEOT. 8. 


pi. .}—~Deft. having 
by rank. a right of way over a strip o 
land, the property of pltf Held: 
pltf. was entitled to erect a fence 
upon the boundary between the stri 
& deft.’s land, allo deft. rcasonable 
access by a gate or gates to the way.— 
Lewis v. WAKELING (1928), 64 O. L. R. 
647.—OAN. 
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land, notwithstanding such building might struction to an ancient light renders a room 
obstruct any lights on the demised land, inadequately lighted & causes an actionable 
prevents the lessee from acquiring a right to nuisance, the obstruction does not cease to 
light under Prescription Act, 1882 (c. 71), be actionable Because the room is situated in 
s. 3.-—FOsTER v. Lyons & Co., [1927] 1 Ch. a manufacturing town.—HorTON’s ESTATE, 
219; 96 L. J. Ch. 79; 136 L. T. 872; 70 Sol. LTp. v. Bearrig, Lrp., [1927] 1 Ch. 75; 96 
Jo. 1182. L. J. Ch. 15; 136 L. T. 218; 42°71. L. BR, 
908. Add. Annotation :—Generally, Mentd. John- 701; 70 Sol. Jo. 917. | 
son v. Clarke, [1928] Ch. 847. 956. Add. Annoiation :—-Consd. Slack v. Leeds 
9340. -}—The standard as to the amount of Industrial Co-op: Soc., {1924] 2 Ch. 475. . 
light required to be left so as to prevent 982. Add. Annotation :—As to (1) Refd. Slack v. 
a nuisance is an absolute one, & if an ob- Leeds Industrial Co-up. Soc., [1924] 2 Ch. 475. 


Part 1X.—Water. 


1016. Add. Annotation :—Apld. Attwood v. Llay v. Beal & Judd, [1925] 1 K. B. 671. Refd. 
' Main Collieries (1925), 70 Sol. Jo. 265. Noble v. Harrison, [1926} 2 K. B. 332. 
1117. Add. Annotations :—Consd. Ilford U. D. C. 


Part X.—Support. 


1165. Add. Annotations :—Refd. Graigola Merthyr the owners of adjoining houses, separated by 
Co. v. Swansea Corpn., [1928] Ch. 31. Mentd. a party-wall, & with implied mutual rights of 
Martins v. Fowler, [1926] A. C. 746. support. Pit. alleged that owing to lack 

1198. Add. Annotation :—Consd. Ilford U. D. C. of repair & underpinning deft.’s house was 
v. Beal & Judd, [1925] 1 K. B. 671. subsiding, dragging the party-wall over, & 


thereby damaging pltf.’s house :—Held: 


1195. Add. Annotation :—Generally, Mentd. pitf.’s allegations had not been substantiated 


Graigola Merthyr Co. v. Swansea Corpn., by the evidence. Semble: even if they had 
[1928] Ch. 235. been substantiated pltf. would have had no 
1223. Add. Annotation :—Apld. Sack v. Jones, cause of action.—SAcK v. JONES, [1925] Ch. 
[1925] Ch. 235. 235; 94 L. J. Ch. 220; 133 L. T. 129. 
1226a. Whether party-wall entitled to support— 1231. Add. Annotation :—As to (2) Refd. Brooke 
From adjacent building.}—Plitf. & deft. were v. Bool, [1928] 2 K. B. 578. 


Part Xl.—Miscellaneous Easements. 


. ° tation :—Mentd. O’Cedar v. Slough 

1282. Add. Annotations :—Consd. L. C. C. »v. na0e raging Co 11927] 2K. B. 123. : 

Hackney B. C., [1928] 2 K. B. 588. Refd. 43994. To attach creeper to wall.|—Srmeson ». 
Back v. Daniels (1924), 69 Sol. Jo. 160; WEBER, No. 204a, ante. 


pe thon aa L. ‘a oy aa payne 1822b. To attach post to wall.]—Srrson v. WEBER, 


No. 204a, ante. 


PA ‘ . 2, SUB-SECT. 2.—-C. j t of irrigation rights theo lateral support suflicient to main- 
Fate en ge cae ae continued be tenant. Whore the fon tain the soil on his neighbour’s adjoin-, 


1035 iii, —- —.}—CARTER v. SUDDABY t decree was ing land in its natural state.-—METRO- 
(Ont.), [1927] 1 D. L. R. 812.—CAN. od Ape by ‘the landtord, but POLITAN Lirk ASSURANCE 5. 
the tenant continued in occupation in McQUuEEN, [1924] 2D. L. R. 942; 2 

PART IX. SECT. 38. the undisturbed enjoyment of the right W. W. R. 981.—CAN. 


bstan- ° 
1133 }—ForrTIn v. CARON Haile eaheneed the joa: “in bibs cir- PART X. scat t 7 ers 1.— 


iii. bicaaaceen F 

(Can.), [1927] 4 D. L. Ht. 936.—CAN. cumstances tho right of irrigation was 

am. Irrigation from tank—Prescrip- not extinguished, but momentarily 1189 i. Weight of building contribut- 
tion by lessee.|—In India, a tenant can suspended & revived.—-TINKOWRI,ETC., ing to subsidence.}—Where & person by 
establish his right to irrigate his field v. Ram, ETO. (1922), 1. L. R. 60 Calc. an excavation on his land causes sub- 
from his landlord’s tank by proof of 356.—IND. sidence on his neighbour’s land, 
open & continyous user from time Peon’ of the a welent ta ou. 
j —) » he able. e 
immemorial.---TINKOWRI, ETO. 0. RaM, 5, ART X. SECT. 1, SUB-SECT. 1.— g thereon no 


ETO. lL. R. ; — neighvour is not entitled to sufficient 
IND. (1922), I. L. R. 50 Calc. 356 . ¢b). eupport oh mala is bullae, — 
. General rule— Support in ETROPOLITAN LIFE ASSURA 0. 
PART IX. SECT. 4. ara wate A erson must not v. MoQUEEN, [1924] 2D. L. R. 942; 

sn. Unity of seisin for different excavate on his land so as to destroy 2 W. W. R. 981.—CAN. : 


J.8. 545 35 


Cases 1852-1471, 


Enausy aND Empre Diarst SuvPLEMENT. 


Part -X1l_—Disturbance of Easements. 


1852. Add. Annotation :—As to (2) Consd. Free- 
born v. Leeming, [1926] 1 K. B. 160. 


1356. Add. Annotations :—As to (2) Consd. Slack v. 
Leeds Industrial Co-op. Soc., (1924] 2 Ch. 
475; Horton’s Estate v. Beattie (1926), 42 

2 T. L. R. 701. 


1396. Add. Annotation :—Refd. Slack v. Leeds 
Industria] Co-op. Soc., [1924] 2 Ch. 475. 


1899. For the paragraph in the original volume 
substitute the following paragraph :— 
-] —— Chancery Amendment Act, 1858 
{c. 27), 8s. 2, confers on the Ct. of Ch. juris- 
diction to award damages in lieu of an in- 
areata in the case of a threatened injury. 
otwithstanding the repeal of that Act by 
Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 66), s. 16, & Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pitf.’s 
lights, but that no such obstruction had yet 
taken place :—Held: the ct. had jurisdiction 
to award damages in lieu of an injunction.— 
LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY, 
LTp. v. SLACK, (1924] A. C, 851; 93 L. J. Ch. 
436; 1381 L. T. 710; 40° T. L. R. 745; 68 
Sol. Jo. 715, H. L.; revsg. S. C. sub nom. 
SLack v. LEEDS INDUSTRIAL CO-OPERATIVE 
Sociery, Lrv., [1923] 1 Ch. 431, C. A.; sub- 
sequent proceedings, [1924] 2 Ch. 475, C. A. 


1899a. -}—In an action brought by pltf. 
against deft. society for an injunction & 
damages in respect of an alleged obstruction 
of ancient a ae the judge found that defts.’ 
buildi when completed would cause an 
actionable obstruction to plitf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would be small, & could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co. 
(1882), 48 Ch. D. 316, that there was no 





PART XII. SECT, 2, SUB-SECT. 2.— 
B. (a). 


st. Mortgagee— Though not in pos- 
session. }—A mtgee. of land, though not D. 
in possession, has a right to have hig CAN. 
security loft unimpaired, & if the owner 
of adjojuingland excavates on the mort- 
ed Jand, although the mtgee. may 
not be cntitied to maintain an action 
for trespass, he has @ right of action 
for injunction or damages, independent 


of any that the owner of the mortgaged 
land might bave.—METROPOLITAN LiIF®. 
ASSURANCE Co. v. Mo 
2 L. BR. 942; 2 W. 


PART KI, SECT. 2, SUB-SECT. 2.— 
D. (b) 1. 


1451 ili. barra ——, }— 
Relief Act, 1877, the 


jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had np juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ot. of A to 
deal with it on its merite:—Held: the 
findings of the judge brought the case within 
the ‘‘ good working rule”? suggested by A. L. 
Smiru, L.J., in Shelfer v. City of ndon 
Electric Lighting Co., No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Colles v. Home & Colonial Stores, No. 830, 
ante; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
—SLACK v. LpEDsS INDUSTRIAL CO-OPERATIVE 
ees H Lrp., [1924] 2 Ch. 475; 94 L. J. Ch. 
9 @ a 


1406a. ——— Erection of building interfered with 
acquiesced in by defendant.|—Where pitf. & 
deft. held adjoining pieces of ground under a 
common landlord, & pitf., with the licence of 
the landlord, & without objection by deft., 
had erected a par oman & an injunction 
was granted’ to restrain deft. so building as 
to obstruct the lights of pitf.’s manufactory 
pores es nook v. WILSON (1855), 3 


1408. Add. Annotation :—As to (1) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 


1442a. ——— Against lessee—Freeholder not party 
to action—Light.|—BAarNES v. ALLEN (1927), 
64 L. Jo. 92; 164 L, T. Jo. 88. f 


1444a,. ———.}-—-Suack v. Legps INDUSTRIAL Co- 
OPERATIVE Sociery, Lrp., No. 1399a, ante. 


1471. Add. Annotation :—Folld. Horton’s Estate 
_v. Beattie (1926), 42 T. L. R. 701. 


injunction to restrain a party from 
erecting a building so as interfere 
with his neighbour's easementa of light 


UEEN, a 
. R. 981l.— & air presents iteelf in a di 


Under Specific 


ISMAIL 0. JAGANATH JAMNADAS 
question of an L. 


UZAM . 
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Part XIII.—Profits & Prendre. 


1508. Add. Annotation :—Generally, Refd. Stoney Carlgarth, The Otarama, [1927] -P. 93; 
wv. Hastbourne R. C. & Devonshire (1926), 95 Lagan Navigation Co. v. Lambeg Bleaching, 
L. J. K. B. 312. Dyeing & Finishing Co., [1927] A. O. 226. 

1570. Add. Annotations :—As to (2) Refd. The 1589. Add. Annotations :—Refd. Abrahams v. Mac 
Fagernes, [1926] P. 185. Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 

1573. Add. Annotations :—Generally, Mentd. The [1928] 2 K. B. 117. ; 


PART XIII, SECT. 4, SUB-SECT.1.—A. FoR InpDIA (1923), I. L. R. 47 Mad. ublic cannot acquire ownership of a 
sw. Who may acquire — Public.] ~~ 116.—IND. ; and, it can eoque profits d prendre 
Though the public cannot acquire over it by prescription.— Ussan Kasim 


wnership ofaland itcanaoquire pro ? _2.--p, S4IT . SECRETARY 
Nukes Oe ater tt be ee tecpen PART XIIL SECT. 4, SUB-SECT, 2.--B Twra (1928), I. L, R. 47 Mad. 116,— 


KASIM Salt v. SECRETARY OF STATE 1586 i. The pudlic.}—Though the 
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Cases la—1146. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


ECCLESIASTICAL LAW. 


Part I—In General. 


Church Assembly—Legislative Committee.]— 
Neithér the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity.—R. v. CuuRcH ASSEMBLY 


1a. 


CoMMITTRE & CHURCH 
ASSEMBLY, #2 p. Haynes Situ, [1928] 
1K. B. 411; 97 L. J. K. B. 222; 188 L. T, 
309; 44 T. L. R. 68; 71 Sol, Jo. 947, D.C. 


LEGISLATIVE 


Add. Annotation :—Mentd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


Part I1!—Constitution of the Church of England. 


Add. Annotation :—Generally, Refd. R. v. 
North, Bz p. Oakey (1926), 43 T. L. R. 60. 
Add. Annotations :—Generally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289; 
Re Article X of Articles of Agreement for 
Treaty between Great Britain & Ireland 
(1928), 45 T. L. R. 57. 

Add. Annotation : :-——As to (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 821. 

Annotations :—For ‘‘ Re Letters Patent No. 
139,207, Re Carbonit Akt., [1923] 2 Ch. 504,”’ 
read ‘‘ Re Letters Patent No. 139,207, Re 
Carbonit Akt., [1924] 2 Ch. 53.” 

Add. Annotation :—Generally, Mentd. Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

Add. Annotation :—As ito (2) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1. 
Add. Annotation :—As to (8) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1 
Add. Annotation :—Refd. BR. v. Church 
Assembly Legislative Committee & Church 
Assembly, Eka p. Haynes Smith (1927), 44 
T. L. R. 8s. 

Add. Annotation :—-As to (2) Refd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 
Add. Citations :—sub nom. AYER v. ORME, 2 


16. 
36. 


70. 
135. 


185. 
199. 
270. 


276. 
292. 


Dyer 221b; Ben. 129; sub nom. ANON., 
Dal. 53; 1 And. 9. 

Annotations :—Refd. Cromwel’s Case (1601), 
2 Co. Rep. 69b; Lyn v. Wyn (1665), O. 


Bridg. 122. 


306. Add. Annotation: —~ Mentd. Beaumont v. 
Jeffery (1924), 40 T. L. R. 796. 


472a. Liability of lay-impropriation to seques- 
tration.}-—-WALWYN v. AWBERRY, No. 2599a, 
post. 

482a. —-—.]—A tenant of premises 
rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed :—Held: qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1856 (c. 112).— 
GORDON v. WILLIAMSON, [1892] 2 Q. B. 458; 
61 uJ. Q. B. 820; 67 L. T. 214; 57 J. P, 
166; 40 W.R. 692; 8 T. L. R. 705, C. A. 

Annotation "Ret. mond on: & India Docks Co. ». Woolwich 

Borough (1902), 71 L. J. K. B.394. 

569. Add. Annotation :—As to (3) Refd. R. v. 

North, Fx p. Oakey (1926), 43 T. L. R. 60. 


1063. Add. Annotation :—As to (1) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 











Part IV.—Ecclesiastical Courts. 


1115. Add. Annotations :—As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent v. St. Magnus the Martyr, etc., 
[1925] P. 1. 

1125. Add. Annotation :—Generally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1928] P. 69. 

1145. Add. Annotations :—As to (1) Consd. Re 
Article X of Articles of Agreement for Treaty 
between Great Britain & Ireland (1928), 45 


T. L. R. 57. As to (8) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1. 
Generally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

1146. Add. Annotations :—As to (1) Refd. Capel 
St..Mary, Suffolk v. Packard, [1927] P. 289. 
As to (2) Refd. Re Article xX of Articles of 
Agreement for Treaty between Great Britain 
& Ireland (1928), 45 T. L. R. 57. 


ik (nue a to.}~ Bae “Hig (ban) coomene y.} BRE Member e TAed Ai ae 
ur eligious Piss Sal AOR Haspy, ’ 
Schism—Whelher provided D. L. Re 1091; 1927) 1 W. W. R301; 1 proper! L. 10a; tiger) 1 1 nea 
stitution. ] — BRANDES hae by DG, 36 Man. L. R.300.—CAN, : ee = aan: 1 pies 
(19271 1D, L. R. 1051; ‘isaiek 
-R. 301; 36 Man. he it. 300, 1 iii, ~—— —— -——— Tffect of, (Alea (1098), fi D. me oR ‘ong 19261 
— VOAN. Members adhering to nal con- W. R. 9 2.—-CAN, 
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1148. Add. Annotation :—As to (2) Refd. BR. v. 
North, Ea p. Oakey, {1927] 1 K. B. 491. 
1149. Add. Annotation :—Consd. Re Article X of 
Articles of Agreement for Treaty between 
Sie Britain & Ireland (1928), 45 T. L. R. 


1171. Add. Annotation :—Mentd. R. v. North, 
Hz p. Oakey (1926), 438 T. L. R. 60. 

1280a. Alternative remedy.}— Prohibition 

will issue in respect of an order of an ecclesi- 

astical ct. made without jurisdiction, not- 

withstanding an appeal lie from such order 

to a higher ecclesiastical ct. & thence to the 

Privy Council.—-R. v. NortTH, Fa p. OAKEY, 

[1927] 1 K. B. 491; 96 L. J. K. B. 77; 136 

O x 887; 43 T. L. R. 60; 70 Sol. Jo. 1181, 





1349. Add. Annotation :—Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 


1372. Add. Annotation :—As to (1) Refd. Raeburn 
v. Raeburn (1928), 138 L. T. 672. 

1400. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


1413. Add. Annotation :—Mentd. Lankester v. 
Lankester & Cooper, [1925] P..114. 

1508. Add. Annotation :—Mentd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

1504. Add. Annotation :—Generally, Mentd. Tate 
& Lyle v. L. & N. BE. Ry. & L. M. & S. Ry. 
(1926), 43 T. L. R. 49. 


1549. Add. Annotation :— Mentd. Tate & Lyle v. 
a by ¥ ve Ry. & L. M. & S. Ry. (1926), 43 


1605. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


1641. Add. Annotation :—-Mentd. Salvesen (or Von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

1721. Add. Annotations :—Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459, 
Mentd. Campbell v. Pollak, [1927] A. C. 782. 

1755. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


1756. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


1768a. l—Held: a faculty ought 
to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credence which had been used cere- 
monially, (5) a censer which had been used 
ceremonially, (6) the Stations of the Cross, 
(7) a second Holy Table introduced after 
a& faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament; a 
faculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (18) notices 











PART IV. SECT. 6, SUB-SECT. 2.—D. action involving the construction of 
ada Act, 1924 
(c. 100) :-—~Held : the ecclesiastical ots. OAN. 


1217 1. Interpretation of stat United Church of Can 


statutes— 
Concerning spiritual matters.|—In an 
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1775a. 


Cases 1148—1792. 


asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to bave been the object of veneration, the 
rector having undertaken not to genuflect 
to if or cense it, & not to allow any other 
officiating clergymnen to do so, & a con- 
firmatory faculty till further -rder ought to 
issue in respect of it. ok | 

(18) Memorials purportiig to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit.--Capen Sr. 
Mary, SurFroLtK (Rector & CHOURCH- 
WARDENS) v. PACKARD, [1927] P. 2895 sub- 
sequent proceedings, [1928] P. 69. 


‘*Till further order.’*?}—(1) 
Where a cause of faculty has been remitted 
by the Ct. of Arches to a consistory ct. to 
decree a faculty as directed by the Ct. of 
Arches, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, & the Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory facult 
‘that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ’’ is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly different from, a con- 
see that the faculty is granted “ till further 
order.” 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proccedings required by the practice of the 
cts. before such further order can be madc, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each.—- 
CaPpeL St. Mary, SuFronk (ReEcror & 
CHURCHWARDENS) v. PACKARD, [1928] P. 69. 





1784. Add. Annotation :--Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 
1785. Add. Annotation :—Mentd. 


St. Nicholas 
Acons, London v. L. C. C., [1928] P. 102. 


1789a. Cause remitted to decree faculty—Objection 


to condition proposed to be inserted in -faculty 
— Right of aggrieved party to appeal.|—CaAPEL 
St. Mary, SUFFOLK (REcTOoR & OHURCH- 
WARDENS) v. PACKARD, No. 1775a, ante. 
Bermondsey 
B.C. v. Mortimer, [1926] P. 87. 


only had jurisdiction.—Srover 
[1925] 4 D. L. R. 904. 


Cases 1821—2831, 


Eneuse: anp Emrree Diesst 


Part V.—Clergy. 


'{821. For ** Who are exempt—Millitary Service 
Act, 1916 (c. 104), Sched. I. (4)}—Lay member ”’ 
read ‘*‘ Who are exemp Service Act, 
1916 (c. 104), Sched. I. (4)—Lay reader.’’ 

1851. Add. Annotation:—Apld. Re Clerical Dis 
abilities Act, 1870, Ba p. Cowan (1927), 71 
Sol. Jo. 272. | 

1851a. S. P. Re CLERICAL DISABILITIES Act, 1870, 
Ex p. COWAN (1927), 187 L. T. 515; 71 Sol. 
Jo. 272. 

1862. Add.. Annotation :—Mentd. Mackenzic- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 

1896. Add. Annotation :—Mentd. Weld v. Petite 
(1928), 97 LL. J. Ch. 399. 

2104a. Whether vendor bound to make marketable 
title—-Whether stamp necessary.]——-WILMOT 
v. WILKINSON (1827), 6 B. & 506; 9 
Dow. & Ry. K. B. 620; 5 L. J. O. 8. K. B. 
196; 108 BE. R. 538. 

Annotation :—Reld. Doogood v. Rose (185, 9 C. B. 132. 

2105a. ——— Non-completion of purchase—Default 
of vendor.]|—WEDDALL v. NIxoNn (1853), 17 
Beav. 160; 22 L. J. Ch. 989; 21L. T. 0.8. 
147; 17 Jur. 642; 51 EB. R. 994. 

2437. Add. Citation :—2 B.R. A. 932. 

2440. Add. Citation :—2 B. Rt. A. 831. 


2443a. Grounds for approval or disapproval of 
scheme.]—Although it may seem desirable 
on grounds of economy & administration to 
unite two country benefices with small 
populations, yet a scheme for such union will 
not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 


Part VI.—Public Worship 


2751. Add. Annotations :—Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Mentd. Re Article X of Articles of Agrec- 
ment for Treaty between Great Britain and 
{Treland (1928), 45 T. L. R. 57. 

2762. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etec., [1925] P. 1. 

2764a. ——~. ——— —-—.]— VINCENT v. St. MAGNUS 
THE Martyr, Bre. (REcTroR & CHURCH- 
WARDENS), No. 2881, post. 

2768. Add. Annotations :—As to (7) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (8) Folid. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Asto (9) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Generally, Reftd. Capel St. Mary, Suffolk v. 
Packard, [1928] P. 69. 

2786. Add. Annotation :-—.As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1926] P. 1. 

2797. Add. Annotation :—As fo (3) Refd. St. 
beri aaalel Toxteth Park (1924), 40 T. L. R. 


2801a. ——-.]—Carxt Sr. Mary, SUFFOLK (RECTOR 
& pila a aces a v. PacKARD, No. I768a, 
ante. 

2809a. -|—CAPEL v. St. Many, SUFFOLK 
(Recrorn & URCHWARDENS) v. PAOKARD, 
No. 1768a, ante. 








RAND 


of the inhabitants.—Re GussaGR ALL Saints 
& Gussaakh St. MICHAEL, DORSET, PARISHES 
(1925), 69 Sol. Jo. 498, P,. C. 


2491, Add. Annotation :—Mentd. Re Wait, {1927] 
1 Ch. 606. 


2496. Add. Citation:—sub nom. OuRLEWs v. 
Burts, 9L. J. O. S. K. B. 69. 


2509. Add. Annotation :—Mentd. Paterson v. 
oe Harbour Co. (1926), 19 B. W. O. C. 


2589. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. GC. 670. - 


2595. Add. Annotation :—As to (2) Consd. R. v. 
North, Ex p. Oakey (1926), 48 T. L. R. 60. 


2599a. Failure to repair chancel. }—(1) A justifi- 
cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel.—WALWYN v. AWBERRY (1677), 1 
Mod. Rep. 258; 2 Mod. Rep. 254; Freem. 
K. B. 230; 86 HE. R. 866; sub nom. ANON., 
2 Vent. 35; 3 Keb. 829. 

Annotation :-—Generaily, Mentd. Harding v. Hall (1842), 10 

M. & W. 42, 


2607. Add. Annotation :—As to (1) Consd. R. v- 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 


2617. Add. Annotation: —Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 





and Church Ministrations. 


2812. Add. Annotation :—As to (3) Folld. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 
2818a. --— —--—-. On credence table.|—CareEL Sr. 

Mary, SvurroLtK (REcTOR & CHURCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 
2824a. ———.]—Capet St. Mary, SUFFOLK (RECTOR 

& CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 
2825. For the paragraph in the original volume 
substitute the following paragraph :— 
As of course.}—VINCENT v. ST. Maanus 
“Tae Martyr, 2To. (RECTOR & CHURCH- 
WARDENS), No. 2831, post. 


2831. For the paragraph in the original volume 
substitute the following paragraph :— 
Approval of decorations & binge. | 
—On the hearing in the Consistory Ot. o 
London of a petition as to the furniture & 
_ fittings of the Church of St. Magnus-the- 
Martyr, in the City of London, a faculty was 











granted for, amongst other things: (1) a 
second Holy Table; (2) an e of the 
Virgin & Holy Child placed nd the 


second Holy Table; & (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit.. On appeal the Ct. 
of Arches dismiased the appeal as to (1) & (8), 
but allowed it as to (2):-—-Held: (1) the law 


Vol. 


was the same for every kind of sacred image 
‘in a church, including a crucifix or rood, & 

although such an image was not illegal 

per ae, it could not lawfully be placed in a 
- church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
aculty be granted, there is or is not, in the 

_ particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry :—Held: (2) there was a danger 
of the proposed image of the Virgin & Holy 

ild being so used; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer; (4) a faculty 
authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(6) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir- 

. cumstances it would be a matter of course to 
allow a second Holy Table, but for the-ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the ‘decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the learned Chancellor & 
to be specifically included in the faculty (Sim 
LEWis D1isp1Nn).—VINCENT v. St. MAGNUS 
THE MARTYR, ETc. (REcroR & CHURCH- 
WARDENS), [1925] P.1; sub nom. St. MaGnus 
THE MAnTyr, LONDON Bripas, 41 T. L. BR. 3. 

Annotation :-—Gencrally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

2842. Add. Annotation ;—Refd. Vincent v. St. 

Magnus the Martyr, etc., [1925] P. 1. 


2844, Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


2852. Add. Annotation :-—-Mentd. St. Nicholas 
Acons, London v. L. ©. C., [1928] P. 102. 


2859. Add. Annotation :—As to (8) Dbtd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2861. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2862. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


2871. Add, Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., {1925] P. 1. 


2872. Add. Annotation :—Refd. Vincent v. St. 
' Magnus the Martyr, etc., [1925] P. 1. 


2873. For the paragraph in the original volume 
- substitute the following paragraph :— 
——- =~ -————- Ordinary rules as to images 
. apply.}—Vincynt vw. St.. Macnus THE 

ARTYRB, ETC. (REcTOR & CHURCHWARDENS), 
No. 2831, anie. . 

2874. Add. Annotation :—Refd. Vincent v. St. 

' Magnus the Martyr, ete., [1895] P. 1. 


2875, Add. Annotation :—Refd.. Vincent v. St. 
Magnus the Martyr, etc., [1695] P..1. 
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2876. Add. Annotation :—Refd. Vincent wv. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2882. Add. Annotation :—Refd. Vincent v, St. 
. Magnus the Martyr, etc., [1925] P. 1. 
2883. Add. Annotations :—Apld. Capel St. Mary: 
Suffolk v. Packard, [1927] P. 289. Refd. Vin- 
cent v. St. Magnus the Martyr, eto., [1935] 
2888.’ Add. Annotation :-—-Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2889. Add. Annotation :---Refd. Vincent v., Sé. 
-Magnus the Martyr, etc., [1925] P. 1. 
2892. Add. Annotation :-——CGenerally, Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
2893. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, eto,, [1925] P. 1. 

2896. For the paragraph in tl original volume 
substitute the following,parugraph :— 
-|—Vincenr v. St. Maanus 

THE MARTYR, ETC. (RECTOR & CHURCH- 
WARDENS), No. 2831, ante. 

2899a. ——— Above confessional stool— Whether 
permissible.|—-Care. Sv. Mary, SUFFOLK 
(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2899b. Behind Holy Table— Whether per- 
missible.} — Caren St. Mary, SuFrFOLK 
(Recron & CHURCIIWARDENS) v. PACKARD, 
No. 1768a, ante. 

2900. Add. Annotations :—As to (2) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. lL. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Generally, Mentd. 
Re Article X of Articles of Agreement for 
Treaty between Great Britain & Ireland 
(1928), 45 T. L. R. 57. 

2903. ‘Add. Annotations :—As to (3) Folid. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 
289. As to (5) Folid. Capel St. Mary, Suffolk 
v. Packard, [1927] P. 289. As to (6) Folld. 
Capel St. Mary, Suffolk v. ‘Packard, [1927] 
P. 289. As to (7) Folld. Capel St. Mary, 
Suffolk v. Packard, {1927] P. 289. Generally, 
Refi. Capel St. Mary, Suffolk v. Packard, 
[1928] P. 69. 

2904a. ——_—.]—CAPEL St. Mary, SUFFOLK (RECTOR 
& Couns Eee) v. PACKARD, No. 1768a, 
ante. 

2906. For the paragraph in the original volume 
substitute the folowing paragraph :— 
~}—VINCENT v. St. MAGNUS THE MARTYR, 

hrs (RecTror & CHURCHWARDENS), No. 2831, 
ante, 

2918. Add. Annotation :—Refd. Capel St. Mary, 

uffolk v. Packard, [1927] P. 289. , 

2915a. With candles & vases—Whether 
permissible.)—-Carper. St. Mary, SvurroLtk 
(Rector & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. ; 

2916. For the pecerarn in the original volume 
substitute the following parser ePe —— 

The Virgin & Child—Probability of venera- 
- Hon.}—VINCENT v. St. MaGnous THE MARTYR, 
Ero. (REctoR & CHURCHWARDENS), No. 2831, 


ante. 
2024a. ——.]—-CAPEL ST, Mary, Surro.LkK (RECTOR 
& CHURCHWARDENS) v. PACKARD, No. 1768a, 


ante. 
(n) Lights (Vol. XIX., p. 449). 
_ Add the following cross-references :— 
Used in service of adoration of Sacrament.|— 
See No. 1768a, ante. 
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Cases 2024a—3488, 


To denote presence of reserved Sacrament,}— 
See No. 1768a, ante. 

2947a. Books & pamphlets displayed in church.]— 
CaPEL St. Mary, SUFFOLK (REcTOoR & 
SEE AReeNe) v. PACKARD, No. 1768a, 
ante. 

2947b. Noticés—-Times for hearing of confessions.] 
—CaAPEL St. Mary, SurroLtkK (Recror & 
CHURCHWARDENS) v. PACKARD, No. 1768a, 


ante. -. 
2947¢. —-—- Asking for prayers for dead.]—CaPEL 
‘St. Mary, Surrotk (Recror & CHURCH- 
WARDENS) v. PACKARD, No, 1768a, ante. 


2947d. Confessional stool.] — CarEL St. MARY, 
SUFFOLK (REcToR & CHURCHWARDENS) 2. 
PACKARD, No. 1768a, ante. 

2948. Add. Annotation :—As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 


Part VIIl.—--Property of 


8112. Add. Annotation :-—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

8113a. Whether faculty absolute—Erection of 
image.}—VINCENT v. Sv. MAGNUS THE 
MARTYR, ETC. (RECTOR & CHURCHWARDENS), 
No. 2831, ante. 

8391a. Tithable where landed.|—By 
custom, fish taken in the sea is tithable 
where landed.—-ANON (1632), Cro. Car. 264; 
79 E. R. 830. 


3406. Add. Annotation :—-As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. ; 

8416. ddd. Annotations :— Generally, Mentd. R. v. 
Lincolnshire JJ., Ez p. Brett, [1926] 2 K. B. 
192; Palmer v. Crone, [1927] 1 K. B. 804. 

3433. Add. Annotation :—Generally, Mentd. Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1K. B. 775. 

3449. Add. Citation :—West. Tithe Cas. 44. 
Add. Annotation :—Refd. Busby v. Avgherino, 
[1928] A. C. 290. 

$451. Add. Annotation :— As to (1) Refd. Busby »v. 
Avgherino, [1928] A. C. 290. 


3454a, ——- Whether premises exempted from pre- 
scribed rate—Onus of proof.]-——By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
Loudon, are liable to pay a tithe of 2s. 0d. 
for every rent of 20s. by the year, ‘‘ & so 
above the rent of 20s. by the year by the 
rate aforesaid.’’ The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act:—Held: (1) the onus was 
on defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had not discharged the onus.—BusBY 
v. AVGHERINO, [1928] A. C. 290; 97 L. J. Oh. 
291; 139 L. T.170; 92 J.P. 129; 44 T. LR. 
551; 261. G: R. 401, H. L. oo 








ENGLISH AND Emprre Dicest SUPPLEMENT. 


2965a. Books of devotion—On Holy. Table.|— 
Cape. Str. Mary, SurrotK (RECTOR 
CHURCHWARDENS) ¥. PACKARD, No. 1768a, 
ante. 

2972a. ——.]}—CAPEL St. Mary, SUFFOLK 
(Rector & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2975. Add. Annotation :—Refd. Capel St. Mary 
Suffolk v. Packard, [1927] P. 289. 

3006. Add. Annotations :—Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Mentd. Re Article X of Articles of Agreement 
for Treaty between Great Britain & Ireland 
(1928), 45 T. L. K. 57. 

3015a. Sounding sacring gong-——Whether per- 
missible.}] — CapEL St. Mary, SUFFOLK 
(RecTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 





the Church of England. 


3455a. Whether payable on reserved or 
improved rent.|—A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 :—Held: tithes were payble 
upon the annual value, & not on the rent 
reserved.—VIVIAN v. COCHRANE (1855), 4 
Do G. M. & G. 818; 25 L. J. Ch. 553; 26 
L. T. 0.8.17; 19 J. P. 181; 1 Jur. N.S. 
809; 3 W. R. 254; 43 BE. R. 728, L. C. 
3455b. Whether non-payment a defence.|— 
Mere non-payment of tithes under the Act 
is not an answer.—StT. PAUL’S WARDEN, 
ETC. v. KErrue (1813), 2 Ves. & B. 13; 35 
EK. R. 218, L. C. 
Annotations :—Refd. Payne v. Esdafle (1888), 13 App. Cas. 
613; Busby v. Avgherino, (1928] AC. 290. 
3455c. 
ante. 
3456. Add. Annotation :—Refd. 
Avgherino, [1928] A. C, 290. 
3465a. What words operate to pass.}|——A 
: tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c. 41), 
s. 63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, & 
express words are necessary to pass it.— 
PUBLIC TRUSTEE v. LANCASTER DvuCHY, 
[1927] 1 K. B. 516; 96L. J. K. B. 188; 136 
L. T.468; 43 T, L. R. 163; 71 Sol. Jo. 19, C. A. 


3468. Add. Annotation :—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. OC. 670. 


8475a. .|}—UNIVERSITY COLLEGE, 
OxrForD (Master & Friiows) v. GARTON 
(1847), 10 Q. B. 760; 16L. J. Q. B. 881; 9 
L. T. O. 8. 245; 11 Jur. 907; 116 HK. R. 289. 

Annotation :—Retd. It. v. England & Wales Tithe Comrs. 

(1852), 21 L. J. Q. B. 208. 

3488. For ‘‘ Held: the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption”? read ‘‘ Heid: (1) the ct. had 
jurisdiction to deal with the costs; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” _. 
Add. Annotations :--As to (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Ch. 





-]—PAYNE v. Espaiue, No. 3451, 








Busby  v. 
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128. As to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Ch. 123. ‘ 

8506. Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. O. 402. 

8518a. Mode of payment of compensation—At 
election of limited owner—Whether election 
revocable.}—He WARTLING TITHE REDEMP- 
TION, No. 3513b, post. 

3513b. Cost of Investment of redemption money— 
Compulsory redemption—Jurisdiction of court 
to deal with.}—By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to C. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power. given 
him by Tithe Act, 1918 (c. 54), s. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. & 5s. respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1846 (c. 73), s. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to appit. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of. the tenant for life :— 
Held: (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), 5s. 5, in the discretion of the 
ct. entirely unfettered by any such general 


PART VII. SECT. 6, SUB-SECT. 3. 

3536 i. Proceeds of sale—<Application 
-~~—Church of Scotland (Property & En- 
dowments) Act, 1925 (c. 33), 8. 30.)— 
pica PETITIONER, [1927] S. C. 


PART VII. SECT. 7, SUB-SECT. 2.—A. 
ak. Ontario Act of 1889 simplifying 
sales of property held in trust for Chur 

of England—Effect of.}—Re ST. JOHN’S 


CyuuRCH, [1927] 3 D. lL. R. 535; 60 
O. L. R. 491.—CAN. 


sa. Spiritual corporation aggregate 
T. —Power to borrow.}—An ccclesiastical 
corpn., being a non-trading corpn., has 
no implied power to borrow money, 
unless such power is expressly or im- 
pliedly glven by its constitution. 
Although an Act constituting such a 


Cases 3488—-3916. 


principle; the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought hefore the ct. 
solely for the purpose of making: him liable 
for costs, was not so liable, & have dis- 
pueeed the application as against him with 

(2) Semble: there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it.—-Re WarRTLina TitHm Rr- 
DEMPTION, [1924] 2 Ch. 123; 98 L. J. Ch. 
562; 131 L. T. 185; 88 J. P. 188; 68 Sol. 
Jo. 518; 22 L. G. R. 349, C. A. 

Compare original volume, p. 492, No. 3488. 


8543. Add. Citations :—[1924} 1 K. B. 151; 93 
L. J. K. B. 116; 130 L. T. °83; 88 J. P. 
33; 68 Sol. Jo. 541. pe. 

3579a. ——- What amounts to incumbrance 
affecting land.|—-WRENcH v. LoRD (1837), 3 
Bing. N. C. 672; 4 Scott, 381; 6L. J.C. P. 
193; 132 E. R. 569. 

3614. Add. Ciiations:-—-1 And. 47; 3 Dyer, 
338b; sub nom. BELFORD v. Foorn (1595), 
Cro. Eliz. 447: sub nom. BeTFORD v. Forp, 
Cro. Eliz. 4723; sub nom. Foorp’s CASE, 
5 Co. Rep. 81 a. 
Annotations :—Refd. Betesworth v. St. Paul’s 
(Dean) (1726), Cas. temp. King 66. Mentd. 
St. Albans Corpn. v. Dobbins (1672), Freem. 
K. B. 36; Mirechouse v. Nennell (1832), 8 
Bing. 490. 


3615. Add. Citations :—sub nom. BETFORD vv. 
Forp, Cro. Bliz. 4723; sub nom. Foorp’s 
CASE, 5 Co. Rep. 8la; sub nom. ANON. 
(1574), 1 And. 47; 3 Dyer, 338 b; Ben. 238. 

| Add. Annotations :—Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 
Mentd. St. Albans Corpn. v. Dobbins (1672), 
Freem. K. B. 36. 

3621. Add. Annotation : — Generally, Mentd. 
Everett v. Griffiths, [1924] 1 K. B. 941. 
3707. Add. Annotalion :—Generaliy, Mentd. Kur- 
sell v. Timber Operators & Contractors, 

[1927] 1 K. B. 298. 

8798. Add. Annotation :--Mentd. Campbell v. 
Pollak, [1927] A. C. 732. 

3827. Add. Annotations :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. Mentd. R. 
v. Customs & Excise Comrs., Ex p. Pegler 
(1927), 96 L. J. K. B. 997. 

3898. Add. Annotation :—Mentd. Fox v. 
[1925] P. 157. 

38900. The order of the cross-references following 
this case should be inverted. 


3918. Add. Annotation :—Mentd. Ormond Inveat- 
ment Co. v. Betts, [1928] A. C. 148, 


pore: does not expressly give power 
to borrow or to erect a church, but 
docs expressly give power to mortgage, 
the power to borrow for the purpose 
of erecting a church is implied, since 
the erection of a church is tho 
principal reason for the iIncurpor- 
ation. —- LEONARD~. St, PATRIOCK’S 
PAaRI8BH Sheer 1 W. W. R. 801; 
66 D. L. RB: 304; 17 Alta. L. R. 262. 
—CAN 
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Cases.8070—4055. Enauish anp Emeree Dicsst 


Part Vill. —Religious Bodies other than the Church of 


England. 


3970. Add. Annotation:—Mentd. Everett v. 4084a. 


Griffiths, [1924] .1 K. B. 941. 


4027. Add. Annotation :—-Mentd. 
Nothard, Lowe & Wills (1927), 44 T 


"76. 


40332. 
2 Jur. 9465. 


4084. Add. Citation :-—sub nom. 


3 Jur. 460. 


PART VIII. SECT. 2, SUB-SECT. 1. 


ti. —— .}—Thecanon law of the 
Roman Catholic Church is fo lam 
which must be proved accordin oe e6) 
O een v. O’SULLIVAN, [1925] 
1 I. R. 90.—IR. 

ai. —— Power to remove parish 
priest.}—Applt., a parish priest, was 
removed from his parish by a decree 
of removal issued by the bishop of the 
diocese in which the parish was situated. 
Applit. claimed a declaration that the 
decree was illegal & void on the grounds 
that (1) there was no power under the 
canon law to issue such a decree unless 

** citation ’’ had been first served on 
hint & he had an o Y gupber id to meet 
the charres m against him ; 
(2) alternatively, if the canon law did 
not require the service of a *‘ citation ”’ 
or the granting of a personal hearing 
yet the making of the decree without 
notice to him was contrary to natural 
justice :—Held: the decree was por 
illegal on either ground. —O’CALLAGHA? 
vw. O’SULLIVAN, [1925] 11. R. 90. oA. 

sb. Corporation — Parish —— Borrow- 
ing for church building.}—LEONARD ?. 
ST. PATRICK’S PARIs4H, nie! 1 
W. W. R. 6013; 66 D. L ; 17 
Alta. L. R. 262 —CAN. 





-|—DorE d. Kink v. Roz (1838), 


8 Dowl. 509; sub nom. 
Rog, 4 Jur. 838 

4055. After this case add the following new 
sections :— 


Snot. 9.—PRESBYTERIANS. 


See cases infra. 


‘eres v. 
-L. R. 


-~|—-Dos d. SMITH v. Rog (1840), 
Dor d. SMYTHE v. 


Ps rd 


Srot. 10.—GREEK CHURCH. 


See case infra. 


sd. Relation to civil law — Arch- 
bishop of Edmoanton—As to es in 
Calgury diocese. }-—LEONAR base 
ehh . a abet 1 Ww. "y. R. 
eOt oe : 66 304; 17 Alta. L. R. 


PART VIII. SECT. 7. 
bi, —— | Irregu eguiar marriage in 


Marriage Jor (Si 
(c. 43), 8. 12.}-—-STRATHERN v. STUART, 
{19286} g. ¢ (J. ) 114.—-SCOT. 


ef. Minieter’s 8 eee eee to 
rovide (PROVOSY)  v. 
neue Ti. espa C. 258. —S§COT. 


PART VIII. SECT. 9. 
sk. Plan of Piags rohieeie adopted by 
pli Aoi, congrega- 
tions-—W hether vate Me ba voting on church 
ion.| — He PRESBYTERIAN 
ssi (Ont.), (1996) 4 D. L. R. 385.— 


sl. Members—-Who are—Name 
roll.}—RopNneY Case (Ont.), (1926) 
2 D, L. R, 616.—CAN, 
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-—— oem Name also on 
roll” lt of - another churoh.}—Re MAPLE 
ee YTERIAN i (Ont.), 
noe v1 D.L . R. 378.—CAN 


ae. ee Sra “roll. J-~—-Re 
GTON PRES CHUROH 
wont se [1926] 4 D. cw es er 880. AN, 
sp. S. P. Re Darnovsin MILL 
PRESBYTERIAN CuuRcn (Ont.), {1926] 
4 pa L. R. 383.—-CAN. 





Reserve 
onpend bak — Wick CASE (Ont), ) 
{1926} 1D’ L %. 829.—CAN, 


sv. Re 
RIcHMOND H1tLL PRESBYTERIAN CHURCH 
(Ont,), (1926) 4 D. L. R. 365.—CAN, 

sw. has a cag sa BP ow regue 

ed. AMERON LukE’s SALT 
SrRiInas TRUSTEES} Br oi 2D. L. R. 
760; 59 S. R. 272.—CAN. 

Sy. Property—Statutory disposal of.] 
—Re UNITED CHURCH Es EK. 1.), a oi 
2D. L. R. 1169.—0 





PART VIII. SECT. 10. 


sz. Selection of priesta—Right 
majority of members.}—DWIRNICHUK ¥. 
ZAICHUK (Sask.), [1926] 3 W. W. R. 
508.—OAN, 


Vol. XIX.—Cases 6—-47. 


EDUCATION. 
_ ,Part 1—%In General. 


5. Add. Annotation :—Refd. B v. B., [1924] P. 176. 


Part I1.——Central and Local Education Authorities. 





18. Add. Annotation :—As to (2) Folld. Richard- 
son v. Abertillery U. D. C., Thomas v. Same 
(1928), 44 T. L. R. 338, 

14a, —~——.]|——Pltfs., assistant teachers in the 


employ of deft. council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 
The council were in financial difficulties, & 
had approached the Minister of Health with 
a view to obtaining a further loan. This had 
been refused, unless the finances were placed 
on a sound footing & expenses reduced. 
With a view to achieving this result they 
appointed a sub-committee with full powers 
to scrutinise expenditure & effect reductions 
& savings. This committee recommended 
that pltfs., who were remunerated on the 
Burnham scale, should have their engage- 
ments determined by notice. Acting in 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 


sent out determining the contracts signed by 
their clerk :—Held: (4) it was clear that it 
had become necessa » practise strict 
economy, & judicial nilkice could be taken of 
the fact that at the time pltfs. were 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these questions were acting in pursuance 





-of their statutory obligations, & no objection 


could be entertained ag to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1921 Act, 
s. 4 (2), & the committee had vested in them 
the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been pre bores 
& sent to pltfs., signed by the clerk of the 
council. That was a sufficient ratification 
of what the committee had done, & pltfs.’ 
claim failed.—RtcuHARDSON v. ABERTILLERY 
URBAN District CoUNCIL, THOMAS v. SAME 
(1928), 138 L. T. 688 ; 92 J.P.59; 44T.L. BR. 
333; 72 Sol. Jo. 226. : 


Part IV.—Elementary Schools. 


80. Add. Annotation :—Consd. Northern Theatres 
Co. v. Shillito, [1925] 2 K. B. 100. 


Ch. 483 


47. Add. Annotation :—Refd. Sadder v. Sheffield 


PART II. SECT. 2, SUB-SECT. 1. 
6a. School board—Election—Method 


Bouts "Cation Canny” west! 
ON ° 
D. L. B. 411.—CAN. 


PART qi. SECT, 2, SUB-SECT. 4. 
171. Negligence of education authority 
~——Defective state of aac 6 haar 
Appits. planted a number of young 
trees upon @ portion of the playground 
of a school under their contro], & 
erected wooden stakes with sha & 
j d points round each tree. These 
stakes were pressed into the ground & 
brought together at the top in the 
form of a pyramid. The area covered 
by the trees had become overgrown 
with coe, & in that area a hole had 
been dug, & the earth heaped up at the 
side of it, forming 
three feet in height. Resp.’s daughter 
a child of six years, when pieving fe 
on one of the atakes, which sp eeoes 
‘1 h been 


her oyé :—Held: Dp 

neg tin not steps to obviate 
the danger, & wore lable in damages.— 
TRANSVAAL PROVINCIAL ADMINISTRA- 
ae ©. Coumy, (1925] App. D. 24.— 


ol, —— Supervision of rifle-shoott 


Cont, 
Gay to see he school premises are 


& manner dangerous to the 


a 
children. it authorises or permite’ 
- to diftes in 


a shoo competition with 
the eceroe Gt oubonl shorts oli & holiday 


® mound two or’ 


Heeti echoal board ies 


granted for such purpose, it must 
provide efficient supervision, tncludin 
efficient inspection of the rifles used, 
& a breach of that Ie Mls subject it 
to ict for injury a boy caused 
through bis having a defective rifie.— 
WALTON v. VANCOUVER BOARD OF 
ScHoor TrRostTres, [1924] 2D. L. R. 
387; 2W. W.R. 49; 3438.0. R. 38. 
— CAN. 


PART IV. SEOT. 2, SUB-SECT. 2. 

. 261. Duty to “maintain & keen 
ehicient School transferred to local 
authority.}—Trustees .of a voluntary 
Episcopal school transferred it to the 
local education authority, the school 
hen being conducted as a primary 
school, with a supplementary course. 
Two years after the transfor, the 
education euthouly altered the system 
& to eonduct it in sequence with 
a, neighbouring school. ‘In an action 
age, “st the Sarr ge authority at the 

-former trustees :—- 


Inst& & of the : 
¢ ander Education (Scotland) 
Aot, ios 8. 18 (3), defenders were 


boun hold, maintain, & mane 
the transferred sohool as a public 
school of the same character & status 
aé at the date of the transfer & provide 
similar instruction to that provided 
at that date.—NORTOR v. ABERDEEN- 
SHIRE EDUCATION AUTHORITY, [1924] 
8. ©. 690.—SCOT. 


96 li. ——— Performance of 


puted—Jurisdiction of court.}— 


' 
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Corpn., Dyson v. Sheffield Corpn., [1924] 1 


while questions as to due fulfilment of 
observance by the cducation authority 
of their statuto obligations were 
questioner of fact which fell to be deter- 
mined by the Education Department 
under Education (Scotland) Act, 1918 
gs. 18 (4), where the question involv 
the measure of these obligations, that 
was a question of law, with regard to 
which the jurisdiction of the ct. had 
not been excluded.—-NORFOR v. ARER- 
DEENSHIRE EDUCATION AUTHORITY, 
[1928]-S. C. 881.—SCOT. 

PART IV. SECT. 2, SUB-SECT.’ 3. 


sc. Teachers—Employment of sisters 
of Order of Roman Catholic Church— 
hether sectarian education.|— ROGERS 
v. BATHURST ScHoot District No. 2 
SSE Uae (1896), 1 N. B. Eq. Rep. 266. 


sd. —— Contracts with—Duty of 
trustees to }--Dxs RosiERs v. 
BaLMORAL & DaLHovsrE ScHoo. Dis- 
TRICTS No. 1 (N. B.), {192713 D. L. R. 


PARTLIV. SECT. 5. 
se. C } 


‘ontribution 
authority to another—Parenis 
siding in area in which school pugpconed SP 
The B. education authorit ran 
burearies ‘to a number of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
education. There was no seconneey 
school in Arran, & the children attend 


Cases 62-—~99a. 


62. 
72. 
78. 
78a. 


79a. 


99a. 


ENGLIsH AND Emprre Dicest SuPPLEMENT. 


Part V.—School Attendance. 


Add. Annotation :—Apld. Woodward 
field (1927), 96 L. J. K. B. 796. 

Add. Annotation :—As to (3) Consd. Thomas 
v. Hughes (1928), 189 L. T. 613, 


Add. Annotation :—N.F. Rednall v. Beamish 
(1926), 185 L. T. 155. 

-]—Where an education authority 
has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a ‘‘ reasonable excuse ’’ for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent.—THOMAS v. 
HuGuers (1928), 139 L. T. 618; 92 J. P. 169; 
44T.L. Rh. 818; 26 L. G. R. 545, D.C. 
~——.+—Resp., a share-fisherman & the 
father of a boy of fourteen ycars of age & 
of six other children of school age, placed the 
boy out at work at 5s. 6d. a week, & applicd 
to the local education authority to exempt 
the boy from school attendance. Exemption 
was refused, &, on an information against 


v. Old- 





Reety eM eeeD 








88a. 


resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 
years of age, to attend school, as required by 
the bye-lawe of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular employment of a beneficial 


-nature was a reasonable excuse, & they dis- 


missed the information :—Held: the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices.—REDNALL v. BEAMISH (1926), 185 
L. T. 155.3; 90 J. P. 153; 42 T. L. R. 538; 
24 L. G. R. 391; 28 Cox, C. C. 245, D. C. 


-]—The words ‘under efficient 
instruction in some other manner” mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one, 
hour a week for the purpose of attending 
private lessons in a subject not approved 
by the Board of Education for elementary 
schools.—OSBORNE v. MARTIN (1027), 138 
L. 'T. 268; 915. P.197; 447. L. R. 38; 25 
L. G. R. 5382, 28 Cox, C. C. 465, D. C. 








Part VI.—Blind, Deaf, Defective and Epileptic Children. 


Who is ‘‘parent.’?]—The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child; & where the 








father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother :—Held: the mother 
was the parent for the purposes of the sect.— 
WoopwaRbD v. OLDFIELD, [1928] 1 K. B. 204; 
96 L. J. K. B. 796; 186 L. T. 731; 91 J. P. 
151; 43 T. LR. 488; 25 L. G. R. 296; 28 
Cox, C. C. 363, D.C. 


Ardrossan Academy, which is, within 
the education authority. Except for 
two months in summer, the children 
left Arran for Ardrossan on Monday 
mornings, & they were boarded during 
the week with persons resident in 
Ardrossan, with whom they lived in 
family. On Saturday thoy returned 
home for the week-end, & they spent 
their holldays at their homes in Arran. 
The A. education authority claimed 
repayment of the cost of educating the 
children at Ardrossan from the B. 
education authority :—-Held: pursuers 
were entitled to recover the cost of the 
children’s education from defenders. 
Eduration (Scotland) Act, 1918 (c. 48), 
x. 10, discussed.—-AYRSHIRE EDUCA- 
TION AUTHORITY v. BUTESHIRE EDUCA- 
ono [1926] S. C. 169.— 


PART IV. SECT. 6. 


sf. Alteration of school section 
boundaries —Sufficiency of notice. )}—By 
a township bye-law, certain land was 
detached from one school section & 
added to another. Notice of the pro- 
posed altcration had been given by 
the township council. by posting 
fourteen notices, seven in each of the 
sections, & publicity was given in the 
public press, though not by advertise- 
mont con ing the formal notice. 
On an plication for a declaration 
that the bye-law was invalid :—Held : 
Public Schools Act, 1920, s. 15 (1) (b), 
should be construed as Icaving the 
notice to be given entirely to the dis- 


cretion of the township council.—Jte 
HOYLAND & YORK (1923), 55 O. L. Rt. 
185.—CAN. 


sj. Alteration of school districts— 
By whom sanctioned—7 Vict. ec. 29, 
sa. 14, 24.)—McFRE v. DUNDAR (1860), 
10 C. P. 94,—C. N. 


sk. ——— Award under Public Schools 
Act, 1896 (c. 70) (Ont.)—Validity.|— 
Re CHESTERVILLE PURBLIO SoHooL 
BOARD (1898), 29 O. R. 321.—GAN, 


sm. Union of sections—40 Vict. c. 16 
(Ont.)— Effect of.]—~Re MINISTER OF 
EDUCATION PEITTION (1877), 28 O. P. 
325.——CAN. 


PART Vv. SECT. Ls SUB-SECT. 2. 


sp. By whom taken.}—A_ father, 
charged with failure to provide 
efficient oducation for his child upon 


a complaint at the instance of ‘‘ the 


person appointed by the education 
authority for the county of Lanark to 
prose ney objected on the ground 

hat the proper prosecutor was the 
school management committee for the 
area, or the person appointed by them : 
—Held: the power, previously vested 
in school boards, to prosecute for 
éducation offences was included in the 
powers transferred to the oducation 
airmenage by 1918 Act, & had not been 
restricted by s. 8 (2); & the cducation 
authority, or the person appointed by 
them, could competently prosecute,— 


REQ 


HIDDLESTON v. WILSON, [1924] 8. C. 
(J.) 62.—SCOT: 
sb. Under Education (Scotland) Act, 
1872 (c. 62), s. 70.J-——-Tho above sect. 
has not been implicdly repealed by 
Education (Scotland) Act, 1908 (c. 63), 
a. 8, & a prosecution under sect. 70 is 
competent, oven though the real 
question at issue between the parent 
tho education authority is the 
selection of the school which the 
children are‘to attend. Semble: pro- 
ceedings should not be taken under 
sect. 70 where there is a question of 
principle at issue betiween the parties. 
—CALDER v. ALEXANDER, [1926] S. C. 
(J.) 51.—SCOT. 


PART V. SECT. 3. ‘ 

89 i. —— No school within three 
miles—Parent's refusal of offer of 
travelling facilities.}—-A father was 
charged with failure to provide officient 
education for hia son aged twelve years, 
contrary to Education (Scotland) Act, 
1908 (c. 63), 8s. 7 (1). The boy had 
passed out of the pr ary school, & 
there was no secondary school within 
three miles of-his place of residence. 
The education authority offored to pay 
an allowance towards the cost of con- 
veying the boy to a secondary school. 
The father rofused-the offer Held ; 
the father had a “ reasgnable excuse ’ 
for failure to provide education, within 
Education (Scotland) Act, 1883 (c. 56), 
8 11.—MACKENZIE v. SMITH, [1927] 
Ss. C, (J.) 47.—SCOT. 


Vol. xIX —Education. 


Cases 100—288a. 


Part Vil——Higher Education. 


100. Add, Annotation :—Mentd. R. v. Health Minister, Fx p. Dore, [1927] 1 K. B. 765. 


Part XII.—Reformatory and Industrial Schools. 


135. Add. Annotation :—Refd. L. C. C. v. Wiltshire 
County Council (1927), 1387 L. T. 526. 


-|—A youthful offender com- 
mitted an offence while on a temporary visit 
lace in W. where it was committed. 
reviously he had 
ate of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school. 


137a. 











to the 
Until about three wecks 
resided in I.., but at the 


43 T. Ju. 


& his place of residence was specified to be 


L. :—Held: 


as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


581. 


been specified as W., 
actual residence there, ’which was admittedly 
only temporary, but because the 
residence in the place where the offence was 
committed provided for. b” the above sect. 
had not been successful 
County COUNCIL vv.’ 
CounciL (1927), 187 L. T. 626; 915. P. 122; 
R. 563 ; 
©. C. 416, D.C. 


not because of his 
resumed 
di, laced.-~LONDON 
ILTSHIRE COUNTY 


25 L. G. R. 384; 28 Cox, 


138. Add. Citations :—[{1924] 1 K. B. 248; 93 
L. J. K. B. 65; 180 L. T. 414; 27 Cox, 0. C. 


Part XIV.—Universities and Public Schools. 


176. Add. Annotation :—As to (2) Refd. Short v. Poole Corpn. (1925), 42 T. L. R. 107 


Part XVI1.—Schoolmasters and Teachers. 


2882. 





PART VIII. 


105 {. Conveyance of children to 
school— Duty of school trustees—Under 
School Act, R. S. S., 1920 (ec. 110), 
ss. 188, 207 (1).]-—RiDING@s v. HLM- 
HURSt Scunoou Disrricr No. 3665 
BOARD OF TRUSTEES (NO. 2), [1927] 
8D. L. it. oe ee 2W. W. KR. 
159; 218. C. R. 471.—CAN., 

sm. Lease by school _trustecs— 
Validity. }—NIAGARA PUBLIO SCHOOL 
BoaRD v. URENSTON WOMEN’S 
err (1926) 4 D. L. R. 13; 59 
O. L. R. 213.—CAN, 


. PART X. 

i. ——— Power of trustees—Sale of 
site. }—Under s2 ool Act, R.S 
1922 a board of trustees has power to 

purchase | a new site for a school & 


remove the school building to it, &, 
with the Minister’s approval, to sell 
tho old site. —OLSTKAD v. COAL ao 
ScHOOL DisTRIcoT No. 1053, [1924] 1 
bis W. R. 211.—CAN. 


1 (p.. 574) i. ——— Validity of bye-law 
prohibiting.}—-A bye-law passed by a 
Atty council under Municipal Act. of 


Ontario, 8. 3994, prohibiting in a 
certain district the erection of build- 
ings except for use as private residences 
is enforceable in respect of a schoo 
erected by the trustees of a scparate 
school under their statutory powers.— 
TORONTO CORPN. v. ROMAN CATHOLIC 
Paar SCHOOLS TRUSTEES, [1926] 
A.0.81; 95 L.J. P.C. 12; 1383 L. T. 
779; 41 T. i. R, 658.—CAN. 


PAT XI. 
ya by urban 
sie stiioclts 3 Weck 0 WINDSOR ¥. 
TURNER, [1925] 2 D. fi 684; [1925] 


Right to withhold ‘‘ carry-over ’’— 
Unsatisfactory service.]}—Pltf. was appointed 


S.C. R. 413; revsg. 26 O. W. N. 221.— 
CAN. 


gn. City board— School in adjoining 
rural section—Equalisation of assess- 
ment.}—An agreement was made in 
1917 between the trustees of a rural 
school section Sontne a city & the 
board of education for the city for the 
erection & maintenance by the latter 
of a school house in the rural section, 
the pupils in the rural section to have 
the right to attend the school & the 
higher grade schools in the city, & the 
trustees of the rural soction agreeing 
to pay a fixed annual sum to be raised 
by taxation :—Held.: assuming the 
agreement was a valid one, School 
Law Amendment Act, 1922, 8. 14, did 
not apply to the agreement, as it was 
not one for payment of an¥ proportion 
of the cost of erecting & maintaining 
the school; & a judgment Pos trenng 
tho city board & arbitrators appointe 
to equalise the assessment in respect 
of the school from proceeding to do so, 
was affirmed.—YorkK PUBLIO ScHooL 
BOARD v. TORONTO BOARD OF EDUCA- 
TION (1923), 54 O. L. R. 210.—CAN. 


PART XII. SECT. 1. 


~——- ~~. ]-—Re lh. v. ST. PETERS 
aoa, 47 Can. Crim. Cas. 204; 459 
198.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 4. 


niiow~r— — sre pltf. was 
appointed to a professorshi P in ee 
no definite term was fixed :—VHeld: 


the ordinary rule that such a contract 
of employment could be terminated 
by reasonable notice on either side 
would apply, unless the particular 
nature of the contract or the circum- 


stances in which it was made overrode 
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head teacher of a non-provided school in 
1904, & in 


1921 the Burnham Report was 


the rule; & an appointment to a 
professorship withou limitation of 

ime could not be an co rhe tesa for 
life, subject only to good behaviour & 
ability to perform his dutice, as such 
a contract must be mutual, & could 
be binding neither on the university nor 
on the professor.— CRAIG v. UNIVERSITY 
OF TORONTO (oye One) (1923), 53 
O. L. R. 312.—CAN. 


PART XV. SECT. 8, SUB-SECT. 2.— 


1921. Modification of badpucclad mee 
under Fducational Endowments (Scot- 
land) Act, 1882 (c. 59).}—Where a 
scheme approved by the Education 
Department is submitted which is 
reasonable & consistent with the Act, 
it is not the function, of the ct. to 
romodel or alter it.—Re CAMPRELL 
ENDOWMENT TRUST, ARGYLL Epvu- 
CATION AUTHORITY v. CAMPBELTOWN 
CorRpn., [1928] S&C. 171.—SCOT. 


PART XVII. SECT. 4, SUB-SECT. 1. 


st..Duty of teacher to obey order of 
school board to suspend pupil.|}—If a 
teacher knows of no reason why a 
pupil be suspended or expelled & has 
received no complaint ainst the 
pupil, he is justified in refusing tu obey 
a2 order of eee reece board to suspend 
such nape LECLERC wv. PERIGORD 
SconooL District No. 850, Boarp oF 
nee ae [1925] 3 D. ii, R. . 578; 
[1925) 2 W. W. R. 312; 19 Sask. L. R. 
435.—CAN. 


sv. hg of master—Pupil guilty of 
l epposition to authority.” }--A 
pup who remains away from school 
aati he finds certain school vor 
teresting, or because he does not 
re the i s manner of teachin ng, 
ig guilty of “ wilful opposition 


Cases 288a-—302b. 


200. 


adopted by the local education authority. 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that the payment of 
the “‘ carry-over,” i.e. the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pitf.’s service the Burnham scale had been in 

operation, & the salary which at that date 
tf. was in fact receiving, should be spread 
over three years. The 6 ucation committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 Site. 8 service had been unsatisfactory : 
—RHeld: the local education authority had 
ho power, under the terms of the report, 
to withhold from a teacher any part of the 
“carry-over’’ by reason of unsatisfactory 
service after the date of the adoption of the 
report.—WITTs v. MACKAY (1927), 43 T. L. R. 
585; 71 Sol. Jo. 666, D. C. 


Add. Annotations :—As to (2) Refd. Short 
vw. Poole Corpn. (1925), 42 T. L. BR. 107. 

Generally, oe R. wv. Roberts, La p. 
Scurr, [1924] 2 K. B. 695; Reitzes de 
Marienwert v. PaaS ose: of Austrian 
Property, [1924] 2 Ch. 282; Roberts v. 
Hopwood, [1925] A. C. 578; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


293a. Death gratuity granted to legal personal re- 


presentative of deceased teacher—-Devolution 
on death of grantee.|}—A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (c. 55), s. 3, to 
the legal personal} representative of a deceased 





297. 


299. 


302. 


302a. 


ENGLISH AND Empire Diaest 


teacher, who died intestate. & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin.— 
Re Hawkins, Hawkins v. Dew & Sons, 
[1926] Ch. 428 ; 95 L. J. Oh. 402; 135 L, T. 
89; 42 T. L. R. 286. 


Add. Annotations :—As to (1) Refd. Short v. 
Poole Oorpn. (1925), 42 T. L. R. 107; Fennell 
v. Hast Ham Oorpn., [1926] Ch. 641. 

Add. Citations :—-181 L. T. 56; 68 Sol. Jo. 
403; 22 L. G. R. 138. 


Add. Annotations :—As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. East Ham Corpn., [1926] Ch. 641.’ 


Add. Annotation :—As to (4) Consd. Short v 
Poole Corpn., [1926] Ch. 66. 


Bona fide exercise of discretion. | 
—A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time.—SHORT vw, 
PooLe CoRPN., [1926] Ch. 66; 95 L. J. Ch. 
110; 184 L. T. 110; 90 J. P. 25; + T. L. R. 
107; 70 Sol. Jo. 245; 24 L. G. R. 14, 0. A. 


Annotations Sones He aa v. Rast Ham Seact Borough 


Corpn. (1925), 


Jo. 721. Consd. Richardson ¢. 


Abertinery { U. 3 eo Theres ®. Same (1928), 138 L. T. 
6 


302b. ——— 


Onus of proof.] — The 
council of deft. borough, as the local education 








authority * within School Act, R. S. A., PoHooL atte No. Bose OF (1806), 3 W. L. R. 186; 6 Terr. L. R. 

1929 (c. 51), 8.202, & tt Is not only the TRUSTEES, Ae 30 ee AN. 

teacher’s right his duty, to cid [1925) 1 ane et 312; 19 Seek. t. R. an ie sae of salary—Revision of 

end him. atts POWE fy her 435.—C, Soca ears eee rere J—A 
UCKER 0. POWELL revised scheme does not become opera- 

383; [1926] 1 W. W. R. 9903 22 Alta. pct or —— ,Compuation of teaching tive until it has recetved the Education 

L. R. 171.—CAN. in a Where a school board wrong- Department’s approval. 


PART XVII. SECT. 4, SUB-SECT. 2. 


sw. General rule.|—Where a child is 
sent by its parent or guardian to a 
school, they must be held to have 
ee an impliéd consent to the in- 

iction of such reasonable punishment RR, S. to, 
as may be necessary for the purpose of 
gobpol’. discipline, & the purp 
honey ioe ee 


ia extent include authorit 


revents a teacher from Heterotes 


ote or more 


ose with 
arental authority is dele- 
e schoolmaster must to 


over the rior No. 





the a me during which ho is 
unable to teath will be counted in his 
favour in determining whether he has 
been teaching continuoysly, for the foe 
req 
the benefits: of Schoo! Act, 
1920 (c. 110), s. 195 1). 
Holidays "under sect. 177 of the Act 
should not be counted as actual 
teaching days under sect. 195 (1).— 
LECLERC “en Pete etre eles Dis- 


The Department has no power 
to sanction a revised’ scheme retro- 
spectively so as to affect a teacher’s 
contractual right to his salary.— 
Cou. v. Firr eat gal AUTHORITY, 

290 i. Digerentation”o of salaries— 
Graduate & teachers—— 
Effect of admitting gang ir fo 
graduate scale.}—The admission of a 
non-graduate master to the graduate 
scale of salary docs not preclude an 
education authority from treating him 


thereby 


to entitle 


RUSTEFS, 


child when it is outalde the school [1925] 3 D. : * 578 | By iiaesh W.W. asa non-graduate teacher on 8 revision 
walis; but when the school is closed RF 312 19 Sask. L. R. 435.—CAN, of the scales of salaries.—CouLL 9. 
for any length of time for a period of q fii. Scho : ae EDUCATION AUTHORITY, [1925] 8. "Cr 
regular holidays, the obild then returns real eal d 240.—SCOT, 
to the charge of arent or guardian closed. }—Where & See beard. — 
& ¢ the authority, of ee the schoolmaster ®rbitrarily by a school kk ar PART XVII. SECT. 6 
—R. UNG Ba THAUNG {5 Rach, fe thoey revented. from sa. Right of members re of teach hing stag 
(W025), TL R. 3 Bam, 659.—IND- teaching for the full two hundred & of Education Depart Western 
1 i. Moderate & reasonable.j}— ten dase on which, under Fon a) ar Australia to seperane peer 4 
A schoolteacher has the right to inflict R. 8. 1922 (c. poet a 199 (1) —WaALSH ¥ {1927] A. ©. 387; 96. 
90 oral punishment, on ‘a pupil for caiary fe based, he entitled in a cain L. J. P.O, 60; 136 L. T. 641.—AUS. . 
‘o or & ave 
ola: e rules of the school, pro ry PART XVII. SECT, 7. 


vided the punishment is not excessive 
the instrument with which it is inflicted 
7 a@ proper one for the purp 

is no malice or will on ‘tho part of the 


to him as 
ose & there Phair dal v. 


METCALYE 


* actual 


which the schoo] was so closed credi 
teaching days.”’-—— 
Gem CONSOLIDATED 
ScHOOL DisTRicT, No. 60, 
{1925} 1 W. W. KR. 745 5.—CAN, 


‘TRUSTEES, eniied in: 


teacher.-——R. 
(1937) 3 W. Ww. R. 194.—CAN. 


PART XVII. ei 5. 


Night 

y board. nae night 

school teacher may recover ont his con- 
b a school board, although 

it is not in the prescribed form or 

in writing.—L&OLERC ¥v, PERIGORD 


q iv. —— Scale—Head teacher in 
regards head 


I a 
teanhors of seco schools, the 
Craik scéle is eecined ant untila defined 
& fixed a of salaries is ppc asia 
—SMART PERTHSHIRE baer tired 
AuTHORITY, {1927} 8. C. H. 8 

q Vv. ~——— School Ordinance, a:155.}-—- 
Porter o. FiraminGe Scoxnoo. Districr 
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L DISTRICT 
[roses $B. -L. RB. 288; eee cay 
tii, ——— Form of contract 


doi 8 rid 1922 ay "siy— How f jax 
pr > . oF ; f ‘ 


ScHOO Dw LOST 
D. i. oot Dae 1 A: rE, ne at 
2 Alta, Le R, 


w 


n {. -}-—-Wh 
secretary of a school board, acting 


a teacher’s position that her applica- B 
tion has been accepted, but the board MORRISON v. CASSELL 
enters into the formal contract pre- DistricT TRusTEES, {1925]1W.W.R. (N. B.).}—KELLY v. GRIMM 
scribed by statute with only one of 526.—CAN. : 


authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries & discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 
gories should be terminated; &, accordingly, 
notice was given to each of pitfs. to teecinate 
her engagement. Pltfs., three married 
women, had for several years been engaged 
under contracts terminable by a month's 
notice on either side; as assistant certificated 
teachers in some of defts.’ schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create’ vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances '& duties of the married women 
teachers & the earning capacity of their 
husbands. Pltfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the 


PART XVIII. 
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them & notifies the others that their 
ere the services will not b 
ie eter has a right id aon eaatnet el aa 
instructi t e board as & corpn. for damages, bu .L. i. : 
pacar ee Sr Tice ASpots. a not against the members thereof in- 58 N.S. R. 449.—OAN, 
dividually or against \he part Ae 
ILL ScoHoo 


Vol. XIX.—Education, Cases 302b—336. 


illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home :— 
Held: (1) pitfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopted by the couneil of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters ¢eken into considera- 
tion by the council werg r___ irrelevant from 
an educational standpo but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it; (3) as defts. had 
acted bond fide & within their statutory 

wers, the action ought to be dismissed.— 

ENNELL vw. East Ham Corpn., [1926] Ch. 
641; 95 L. J. Ch. 119; 184 L. T. 276; 90 
J. P. 86; 70 Sol. Jo. 824; 24 L.G. R. 76. 


302c. ——— ——- ——-.]—-RICHARDSON v. ABER- 


TLLERY URBAN District Councin, THOMAS 
SAME, Vv. No. 14a, ante. , 


836. Add. Annotation :—As to (3) Consd. Short v. 


Poole Corpn., (1925) 42 T. L. R. 107. 


sf, Conviction for using words tending 
d, each of to impair discipline—Form of con« 

i v. THORNE, [1926] 2 
45 Can. Crim. Cas, 360 ; 


sk. Under Schools Act, 1922 (2: 5) 
TER 8. a 25 
(N. B.), (1927] 3 D. L. R. 704.—CAN, 


Cases 92—859. 


ELECTIONS. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part I].—Male Franchise. 


146a. 





15 J. P. 835; 


Sufficiency of—Christian name in full 
not necessary.|—R. v. HARTLEPOOL CORPN. 
(1851),2L.M. & P. 666; 211. 3.Q.B.71; 
15 Jur. 1158; 


92. Add. Citation :—13 L. T. 762. 


sub nom. R. 


Part V.—Registration. 


v. HARTLEPOOL CORPN., Ex pe DosBING, 18 


L. T. 0.8. er 
Annotations i Arid. 

Refd. R. wv. Bties® (1861), 3 

Plenty (1869), 38 L. J. Q. B. 205 


v. AN OEY, 1852), ae Q. B. 576. 
OL. J. Q. B. 180; R. wv. 


Part V1.—Parliamentary Election. 


F, Incurring of Expenses by Person Other than 
Election Agent (Vol. XX., p. 98). 


Add the following case :— 


774a. What amounts to.|—During an election at 
which there were three candidates, Con- 
servative, Liberal & Labour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 
Govt. on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vofe for him, but did not 


PART I. 

a i, Voters in township added to 
city.J—R. v. WILSON (1888), 12 P. R. 
546.—CAN. 

a ii, —-——~ [ersons omitied from 
verified copy of collector’s roll—TPersons 
omitted from collector’s roll.}—l. v. 
ees (1851), 1 ©. L. Ch. 270.— 





PART II. SECT. 2, SUB-SECT. 3.—B. 
sb, Gaoler—Living in_ county gaol 
rent free—Not a "heliat older within 
14 & 15 Vict. c. 109, Sched. 4., No. 12.] 
—Re CHAR _ vy. Lewis & MCMAHON 
(1851), 2 C. L. Ch. 171.—-CAN. 


PART V. SECT. 2, SUB-SECT. 5. 

249 vii. For “1D. L. R. 84 ” read 
“1 D. L. R. 265,” & for ‘22 Man. 
L. R. 597” read “ 22 Man. L. R. 


PART V. SECT. 3, SUB-SECT. 5. 

f i. Non-compliance ocak spa 
tory . qualifications—Electio 
Amendment Act, 1920, a. 6 (1), (7 aa 
Votes cast by persons whose names 
were on the lists, but who had not been 
residents of the electoral district for 
three months next preceding the day 
of polling :--—Held: illegal.—MERCER 

OMUTH (1924), 55 O. L. R. 245.—~ 


° _-*- PART VI. SECT. 5 


323 1. Who is a candidate. }—where 
pitf. was selected as a candidate, & 
statements were published concorning 
him, & a writ in an action for libel was 
jssued before the issue of the writ for 
the slection, but after the vacancy 
had occurred :—Held: pitf. was a 
candidate for a Parliam entary con- 
stituency when the libel He published. 





in express terms advise them to vote for the 
other candidates or either of them :—Held: 


applt. had acted in contravention of Repre- 


489; 


859 


— (CULLEN v. STANLEY, [1926] 1. R. 
73.—IR. 


sd. Deposit payable—Return of—~ 
Successful candidate entitled to return 
notwithstanding refusal to take pre- 
scribed oath.}—O’DONOGHUE »v. RED- 
poNe RocHE (1), (1927) I. R. 152.— 


PART VI. SEOT. 7. 


480 i. Refusal of nomination by 
returning officer—Jurisdiction of court 
—To compel returning officer to accept 
nomination & grant noll.J—Re ADDING- 
TON ELECTION, {1927] 1 D. L. R. 188; 
59 O. LL. R. 570.—CAN. 


PART VI. sc @ poe 1.— 


sf. Zo candidate—‘'o induce with- 
rockstar of candidature—Whai amounts 
to.}—Re SovuTH BrRvcE PROVINCIAL 
ELECTION, JOHNSTON v. MCCALLUM 
(1927), 61.0. L. R. 392; 33 0. W.N. 
135.—CAN. 


sk. —— ———.}—-Re NORTH 
BRUCE PROVINCIAL ELECTION, FENTON 
v. cme ite {1927} 4 D. L. R. 397; 


PART VI. sabe 9, SUB-SECT. 1.— 


® a s 

681 iv. —— Speech at 
picnic instead of hiring hall. }—MERCER 

ane (1924), BB O. L. R. 2435.—~ 
x AD: 91)i. —~-— ———.}+—_T he act of an 
agent in eee an elector to a drink, 
without the knowledge or consent of the 
candidate, & at the emphatic request of 
Lage asa ig — tie : not to have been 

ora MS v. Huok 


(No. D, Ptsbae) 1 WW. Ie. S18 20 
R. 433.—CAN, , 
560 











sentation Act, 1918, s. 34 (1).—MR. v. Hatt- 
woop, R. v. HarLwoop & AckKRoyp, LTD., 
[1928] 2 K. B. 277; 97 L. J. K. B. 394; 
L. T, 495 ; 
20 Cr. App. Rep. 177, C. C. A, 


851. Add. Annotation :—-Distd. Everett v. Ryder 
(1926), 135. L. T. 302. 


Add. Citation :—sub nom, JONES v. PICKER- 
ING, 29 L. T. 210. 


138 
44T, L. R. 348; 28 Cox, C. C. 


PART VI. oats 9, SUB-SECT. 1.— 


695 xix. ror a A ‘L. R. 573 ” read 
“26 D. L. R. 573 


695 xxv. —— Entertainment & 
picnic—At meeting of supporters for 
speech by cand Expense of hiring 
hall saved. yen were made by 
resp., through his official agent, for 
the services of a band & an entertainor 
at & pionte a gathering of members 
of the par iar i leottuaer oae8 sup es 
resp.’8 can ure, 
made a Beacak: sedis v7 Monee pay- 
ments, though they might be considered 
corrupt practices, were not made with 
corrupt intent, but with a belief in 
their propriety, as resp. by addressing 
the electors at the picnic was saved the 
expense of hiring halls, which would 
have been a legitimate expense.— 
MERCER v. Homutrs (1924), 550. L. R. 
245.—CAN. 


PART VI. SECT. 9, SUB-SECT. 3. 


_»b i. Rr dor & entertainment at reales J 
v. HomutH (1924), 
0. L. R. O45 CAN, 


PART VI. SECT. 10, SUB-SECT. 7. 


nf, ——~ Presumption that duties pro- 
erly carried out. oP 2 BOY NOIAL 
ELECTIONA ACT OAaTHER 
yon) 1829) | 3 D. L. DR 170; (1925) 
— CAN. 


n fi, Breach of dutica-—Effect of.] 
—Breaches by a presiding officer of the 
rules of procedure prescribed for the 
performance of his duties do not 
necessarily render an election void.— 
ae Peover. ELECTIONS non ou 


CATHERW' wD, {1985) 8 R. 
7703 ; T1923) 3W R. 54 4 CAN. 





Vol. XX.—Elections. 


Cases 1025a—1075. 


Part VII.——Municipal and Other Elections. 


1025a. 


—Held : 


notations :—Distd. Bowden v. Dorey aes). a B. D. 


An 
$09; Gledhill v. Crowther (1889), 2 
1038a. 





Description as commonly 
understood.|—A nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of ‘ Charles 
Arthur Burman”’ as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as ‘‘ Charles Burman ” only : 
the defect was not such .as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), s. 241, the words ‘‘ commonly 
understood” in that sect. , Meaning “ com- 
monly understood by any person comparing 
the nomination paper & the burgess roll.’’— 
MoOoORHOUSE v. LINNEY, THORPE v. LINNEY 
(1885), 15 Q. B. D. 273; 53 L. T. 848; 49 


J.P. 471; 33 W. R. 704; 1T. L. R. 500, 


From election address.|—An election 
address not exhibited for general display, 


or by hand:—Held: not a ‘bill, 
placard ’”’ within Municipal Corrupt ractices 
Act, 1884 (c. 70).—Re ELECTION of COMMON 
COUNCILMEN FOR THE WARD OF FARRINGDON 
WITHOUT IN THE CiTy oF LONDON (1925), 
161 L. T. Jo. 26, D. C. 


1088b. False statements— Allegation that candidate 
is communist.]—Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists :—Held : 
plained of were nob. fa false 
personal character 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 


oster or 


t’ 3s statements com- 
statements as to 
in Municipal Elections 


—BURNS v. ASSOCIATED NEWSPAPERS, Lrp. 


but only circularised in envelopes by post 199. 


PART VI. SECT. 11, SUB-SECT. 3.—A. 
d (p. 109) i. Counterfoil not wholly 
detached.|}—— Ballots, from which the 
counterfoil has not been detached b 
the officer taking the ballot, shoul 
be counted on an election under Pro- 
vincial Elections Act, 1920. Ballots to 
which only a small portion of the 
counterfoil remained attached, such 
ortion furnishing no means of identi- 
ing the voter, should be counted.— 


o DEWDNEY ELECTION APPEAL, SMITH ° 


CAaATHERWOOD, [1924] 3 W. W. R. 
947 -—CAN. 
counterfoil.: 

Where the deputy rcturning officer 
did not initial the ballots in the manner. 

rescribed by the statute, but initialled 

he counterfoils, which he afterwards 
destroyed :-—Held: this irregularity 
did not affect the election. eee Tg v. 


res 0 —— Signed voting paper 
—MAPLE VALLEY ae (Ont.), 1396) 
1D. L. R. 808.—CAN 








o(p.110)i. -}—At a gencral 
prov. cial election a plebiscite was also 
taken. election ballots of 


Of ee 
absentee voters only nine were enclosed 
in envelo ope bearing the affidavit 
required of such voters with respect to 
the election, while the other eleven 
were found in pee envelopes 
bearing plebiscite davits. he 
affidavits required oe pane eleven 
absentee voters in the clection were not 
sent the returning officer nor 
accounted for in an way, & there 
was no ovidence to show from which 
envelopes the votes for the respective 
candidates had been taken :—Held: 
in the absence of any evidence of fraud 
or collusion, the above facts were not 
grounds for deocla the election 
ois oe ge Nocatee LEOTIONS ACT, 
ag THERWOOD, etal e 8 


o (D p. 110) ii 
pliance by presiding rr) Palla 
voters’ ballots, which ve been en- 
closed in envelopes on which “he 
presiding officer bas failed to affix, 

required by Provincial Elections Act, 
8. 106 3), Sats official mark across the 
line where the envelope is closed, 
should be counted.—He ap aioe 
ELECTION APPEAL, Smiru v. CATHE 
woop, ({1924] 8 W. W. R. 947 —OCAN” 


PART VI. SECT. 11, SUB-SEOCT. 3.—B, 
890 v. Alberta Election Act 


J.8, 





1924 (c. 24), s. 82.J—The above sect. 
is mandatory ‘% must be substantially 
complied with, & the use of the words, 
one, two, three, © instoad of the 
figures, 1, 2, ate. a “rondera a ballot 
void ; but it is clear that a figure 
can reasonably be said to have been 
honestly intended for the figure 1, it 
is sufficient, even though it is not 
precisely the same form of the figure 
as that rinted in the Act.—Re 
ALBERTA AotT, Re Bow 
VALLEY ELECTION (Alta.), [1926} 4 

L. R. 117; [1926] 3 W. W. R. 1.— 


bea VI. SECT. 12. 


915 Unqualified persons 
allowed tot vote—I legal votes deaeeding 


majority. pet was returned ag 
a majority of only 15 votes. 


The evidence showed that 21 votes 
persons who had no right 
to vote :—Held: the election should 
bo declared void, although it could not 
be shown in whose favour the illegal 
votes were ag AAR a v. HOMUTH 
(1924), 55 O. L. R. 245.—CAN. 


tre Ballot papers issued Fad 
acce nm exceas of voters on register. 
Where in a Doe ari ghetto a 137 
ballots were found the box & only 
1384 names appeared in the poll-book : 
~—Held : gularity, which did 





an irre 
nat affect the result of the election.-— 
reer HoOMUTH (1924), 55 O. L. R. 


PART VI. eat 138. 


m. For “ ower of Supreme 
Court to compel ’’ suite ** Recount 
— Power of Supreme Court to compel.’’ 

m i. Under Manitoba Election 
Act-—Not applicable to election under 

rlional representation stem. jJ— 

MANITOBA ELECTION cT, € 
WINNIPEG ELECTORAL DISTRICT, ae) ] 
3 W. W.&R. 92; 37 Man. L. R. 8 


CAN. 








PART VI. SECT. 15, SUB-SECT, 2.—B. 


964 i. Error in return—Liability of 
candidate to Pane Ne for oe 

omtssion of one small item.}—MCINNES 
v. Brrn, [1926) N. Ze L. R. 638. —N, Z. 


PART VII. SECT. 1. 


sl. Place of election—Outside ward— 
Election votd.J—R. v. PRESTON (1851), 
20. L. Ch. 178.—CAN. 


: 661 


(1925), 89 J. P. 205; 42 T. L. KR. 37. 


1075. Add. Citation :—sub nom. 
WALDEN ELECTION, £2 p. Rosson, 51 J. P. 


Re SarFRon 


PART ve SECT. 3. 
f (p. 121) ———  -——— , J — R. 
JACKSON, dat) 2D. L. R. 9773 60 
O. L. R. 264.—CAN. 


a (p. hats a P. SMILEY v. EVANS, 
Stee, D.L. R. 629; 388 BG R 


zee VII. SECT. 5, SUB-SECT. 1.—C. 


Casting vote given by 
lot.| oma an election for a councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. The roturning officer. then 
pr pared | a numbor of slips which were 
pe ina hat & mixed up. The return- 
ng. officer asked a voter to draw, 
stating he would give the coasting vote 
to the candidate whose name first 
appeared. On the etition of the 
unsuccessful candidate :—Held: the 
election was void & a new election 
ordered.—Re MUNICIPAL BECTON? 
Aot & TOMSETT, re! 1 L. R. 
921: 3 38 B. O. R. 3 377 GAN, 

n ii. Striking out vote 
wrongly entered. |—New election 
ers —R. v. RANKIN (1861), 2 
Cc. L. Ch. 161.—CAN, 

n iil. Improperly eae 


oli.}—New election ordered.—R. 
mn (1851), 2 Cc. L. Ch. 189.— 








eel 








PART VII. SECT. 5, SUB-SECT. 1.— 
F. (a). 


sn. Must ea Bhaskaiee | proved.|—-R. 
GLOVER) v. ‘'& ARMSTRONG, 
(ize) 2 2D. Le Ri 1056: 59 O. L. R. 
28.—CAN, 


PART VII. SECT. 5, SUB-SECT. 1.— 


sp. Copy of collector’s ‘roll not furnished 
to returning officer.J|—Held: an irregu- 
larity, for which the aun might be 
avoided.— Re CHARLES Lewis & 
McMAHON (1851), 2 C. L. Ch. 171.—- 
CA 


..- right to vote—Except to 
ve castiny vote. ]—H2r p. TUTTLE (1860), 

4 Hani 615.—CAN. 
st. Recount—Ballot not initialled by 
demuty returning officer must be counted — 


hough required to be rejected un count 
or ag officer.) — Re RuRAL 


URAL MUNIOIP. NAKER 
Saat igask.), )» m1927 i 1 WwW. W. R. 
439.—OAN. 36 


Cases 1089—1693. 
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1089. Add. Citation :—sub nom. R. v. Exerer 1108. After this case add ‘“‘ See, now; Municipal 


(Mayor), 3 J. P. 49. 


1090. For the existing paragraph substitute the 


following paragraph :— 


S.P.—R. v. GLOUCESTER (Mayor) (1888), 


25. P. 777. 


1154a. 


Corporations Act, 1882 (c. 50), 5. 84 (1). 

jJ—R. v. St. Mary NEWINGTON 
(GOVERNORS) (1848), 6 Dow. & L. 162; C ipps 
Church Cas. 117; 2 Saund. & C. 308; 17 
mee Q. B. 220; 11 L. T. 0. S. 2053; 12 Jur. 





Part 1X.—Petitions. 


1598. Add. Annotation :—As to (2) Consd. Cam- 
bridge County Council Petn., Fordham v. 
Webber, [1925] 2 K. B. 740. 


1593a. Candidate ’’°—Necessity for declara- 
tion or nomination.}—An election for the 
office of county aldermen took place at a 
meeting of a county council, & voting papers 
were signed & personally delivered to resp., 
who was chairman of the county.council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
ia had before the election declared himself 
to be a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 


alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp.:—Held: petitioner 
was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he bad not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 50), 3. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp.—-CAMBRIDGE COUNTY 
CounciL CAsE, FORDHAM ¥v. WEBBER, [1925] 
2K. B. 740; 94 L. J. K. B. 891; 89 J. P. 
181; 41 T. L. R. 684; 69 Sol. Jo. 779, 


D. O, 


1626. Add. Citalion :—sub nom. Re TWEREFORD 


MouNIcIPAL ELECTION PETITION, Exp. 


GARROLD, 5 T. L. R. 411. 


Part X.—Criminal Law, Penal Actions, and Injunctions. 


1698. Add. Annotation :—-Consd. Thomas v. Bolton (1928), 139 L. T. 397, 


PART VII. SECT. 5, SUB-SECT. 2.—C, 


sw. Secrecy of ballot — Necessity 
for.}—-Where at an election of a mayor 
& aldermen the provisions of Con- 
solidated Municipas Act, 1922, enjoin- 
ing secrecy of the ballot were generally 
ignored :—Held: the non-compliance 
with the provisions of the Act had 
effected the result of the election, & 
a new election ordered.—R. (JAcQUES 


PART VII. SECT. 5, SUB-SECT. 3.—0O. 

sx. Secrecy of ballot — Necessity 
Jor.}--Where at an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 
ing secrecy of the ballot were generly, 
ignored :—Held: the election was 
invalid.—R. (JacQurs) v. MITCHELL 
(1924), 66 oO. e R. 286.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 


h i. —-—.J]—Held: it was not the 
duty of the ct. to pranounce upon the 
constitutional right of the executive 
to direct the issue of a new writ.— 
Re NIPISSING DOMINION ELECTION, 
Piece o. VARIN, 21 C. L. T. 258.— 


h il, ——— Z'o make preliminary order). 
—Re NorRtTH HURON. ELECTION, [1926] 


1D. L. R. 590; 58 0. L. R. 197.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—E. 

p i. -)}—~Held: Contro- 
verted Electiona Act, R. 8S. 8. 1920 
(c. 5), 8. 4 (c), had been complied with 
by a petition which alle that be 
“was guilty of, by himself & a 
agents, vehi Dy ractices within 
Saskatchewan Elertion Act, R. 8. 8. 
1920 (c. 3), ss. 247, 249, 251 & 252, 
& amendments thereto.’’—ADAMS 0. 
Huce, [1925] 3 W. W. R. 546.—CAN. 

sy. Proof of identity of netttioners & 
erecution of petitinn.}—The identity of 
petitioners & their execntion of the 
petition should be proved by calling 
each petitioner to prove his own 
identity & ratatus.— Re MunzorraL ACT, 
HeATHER v. Mappnooxr, {1925] 2 
WwW. W. R. 464.—OAN. 


PART IX. SECT. 1, SUB-SECT. 4.—B. 
m i. From dismissal before trial 
of petition for by ace ar eld: the 
upreme Ot. of Canada had no juris- 
diction to entertain such an Seppe 
VALIANTES v. BELL, [1927] 3 D. L. R. 
796; (1927) 8. ©. R. 341.—CAN, 











PART IX. SECT. 1, SUB-SECT. 5.—E,, 


ki. ———- Failure to establish—Effect.| 
~—BUCKMASTER 0. KNICKLE, [19 ee 
D. L. R. 798; 58 N. 8. R. 492.—OAN, 


562 


PART IX. SECT. 2, SUB-SECT. 1. 

p i. _ United Provinces Muni- 
es selante Act, 191 Oe coer is no right 
of appeal against the order of a comr, 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916.—ABDUR RAHMAN, 
BON OF IsaMAIL v. ABDUR RAHMAN, 

sa. Jurisdiction of judge to fix time 
&. place of trial — Notwithaanding 
absence of rules. }—Fte SLOOAN MUNICIPAL 
ELECTION (1902), 9 B. C. R. 113.—OCAN. 

eb. Whether civil action lies.) —A 
sult will not He in a civil ct. for a 
declaration that the result of a muni- 
cipal election has een wrongly 
declared & that pltf. ts the pemon 
entitled to be declared elected.—ABDUR 
RAHMAN, SON OF ISMAIL ¥. ABDUR 
RABMAN, SON OF ZAHURI (1925), 
I. L. R, 47 All. 613.—IND. 


PART IX. SECT. 2, SUB-SEOT. 2. 


ad. Joinder of parties.) —- Consoli- 
dated Municipal Act, 1922, s. 172 
(1) (a), does not give power to join a 
city corpn. as an ‘“ other ‘person,”’ 
as a party to proceedings to avoid 
a municipal election.—R. (Jacques) 
NR aa (1924), 55 0. L. HR. 286,— 





1. 


8a. 


Vol. XX. Cases 1—4@a. 


ELECTRIC LIGHTING AND POWER. 
Part 1: —Powers of Board of Trade and Electricity 


Commissioners. 


_Add. Annotations :—Consd. R. v. Electricity | 


Comrs., Hx p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. Refd. ‘R. v. Church 
Assembly Legislative Committee & Church 
Assembly, Hx p. Haynes Smith (1927), 44 
T. L. R. 68. 

-——— Amendment or revocation of special 


ad oe power conferred by Electricity 


(Supply) Act, 1919 (c. 100), s. 26, to amend 


or revoke by special order any provisional 
order made under Electric Lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order.—R. v. TRANSPORT 
MINISTER, Ea p. LEICESTERSHIRE & WaAR- 
WICKSHIRE ELECTRIC POWER Co. (1928), 189 
L. T. 660; 923.P.1%1; 447. L. R. 823; 26 
L. G. R. 572, D. C. 


Part Il.—Powers, Duties, and Liabilities of Undertakers. 


5. 


6a. 


10. 
12. 


25. 


39a. 


Add. Annotations :—As to (1) Folld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542, As to (2) Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
As to (3) Refd. A.-G. v. County of London 
Electric Supply Co., [1926] Ch. 542. 
Abstraction of water—‘‘ Other source.’]— 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is a “river, 
stream, canal, inland navigation or other 
source,’ within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1).—METROPOLITAN 
WaTER Board v. TRANSPORT MINISTER 
(1925), 90 J. P. 52; 42 T. L. R. 165; 24 
L. G. R. 289. 

Add. Annotation :—Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Add. Annotation :—As to (1) Consd. Caer- 
ay U. D.C. v. Griffim (1927), 44 T. L. R. 


Add. Annotations :—As to (1) Consd. St. 
Nicholas Acons, London v. L. C. C., [1928] 


P. 102. Refd. St. Nicholas Acons v. L. C. C., 


[1928] A. C. 469. 


——— Injunction to restrain supply by another 
person.|——Pltfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 28, to restrain deft. from 
supplying electricity to certain consumers in 
the area :—Held: as the supply of electrical 
energy was not deft.’s primary business, the 
action failed.—CAERPHILLY URBAN DISTRICT 


PART I. SEOT. 2. 


42a. 


a highway, to place poles & wires 
hway.— HyDRO-ELECTRIC 


8 hether urisdiction of "pon the 
Public Utilities Board of Commissioners EOWER, COMMISSION OF 
Not St. John Power Commissioners.) Bakr County (1924), 


—Hr e N OWER Co. 

(N. B. ry [1926] 1 D. L. R. 483.—CAN, 

- eb. 

Light Commitesioners.J—Ez p. ANDOVER 

& PrmrTa Eecrrio Lia 

(N. B.), {1926} 1 nN. L. R. §669—-CAN, 
PART Il. SECT. 9, SUB-SEOCT. 2. 


g i, cacpremIes 
The Hydro-Electric Power 
sion of Ontario has no right, either 
under Power Commission Act, 5 
8. 5, or otherwise, without the consent 


0 


EW BRUNSWICK P 


Andover & Perth Electric 





HT COMRS. 


——~— Erection of. paeet— 


191 that defts. 


municipal corpn. controlling 


PART II. SECT. 0, SUB-SECT. 5. 
See casein Sect. 18, sub-sect. 2, gust. 


PART IY, SECT. 11, SUB-SECT. 2. 


1k, ——— ——— Failure by defauli of 
undertaker.}—In an action for damages 
for failure to supply electric power 
under a contract made in 
between the gaa it was admitted 
ad developed enough 
power in Jan. 1921, when the shortage 
ocourred, to have supplied all require- 
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Q 
65 0. L. R. 339. 


COUNCIL v. GRIFFIN, [1928], Ch. 171; 97 
L. J. Ch. 189; 138 L. T. 516; 92 J. P. 5; 44 
T. L. R. 182; 26 L. G. R. 38. 

——_— Supply to premises partly outside area— 
Point of supply within area.|—Defts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 
prohibited the supply of energy by defts. 
beyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.’ area 
of supply & the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their-apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that part of the. premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area :—Held : 
the point of supply was the consumers’ 
terminals, & as the firm’s terminals ‘were 


ments of pitfs., & that they. did uot 
give them the power owing to the 
v requirements of other customers :-— 
Held: defts. could not set up the 
requirements of other customers as 
modifying what on the face of the 
contract with tis. made com- 
pliance with pitfs.’ demands an 
absolute unde — HOLLINGER 


ONTARI 


NORTHERN CaNaba PowEr Co., LTD., 
{1923] 4D. L. R. 1205 540. L. R. 
508.~-GAN. 





1 fi. Under agreement wtth 
etry Construction of agree- 
m 


1912 oO 
MapLte KipGR CORPN. v. 


Nov. 
WESTERN Power Co. of CANADA, 
[1026] 2D. L. R. 625; 37 B.C. R. 
52.—CAN, 


Cases 42a— 11a. 


47. 


within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1909.—A.-G. v. CounTy oFr 
LONDON ELEctTRIc Supply Co., [1926] Ch. 
542; 95 L. J. Ch. 857; 185 L. T. 601; 42 
T. L. R. 328; 70 Sol. Jo. 486. 


Add. Annotation :—As to (1) Refd. Crediton 
Gas Co. v. Crediton U. C., [1928] Ch. 447. 


52. For the paragraph in the original volume 





111. 


substitute the following paragraph :— 


Not incompatible with performance of 
statutory duties.}—By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the und i to defts. with a 
rovision for retransfer if defts. made default 
in their obligations as undertakers. By a 
supplemental deed of same date, . made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher oe than those charged in 
the adjoining borough of S. In 1911 the 
B. district & the contractual rights of the 
B. Council were transferred to pltfs., the 
S. Corpn., but defts. still remained ¢lectricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltis., 
pe brought an action to restrain their 
reach of agreement. Defts. contended that 


64. 


‘selves of their statutory 
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their agreement was ultra vires both under 


which prevented them from divesting them- 
owers without the 
consent of the Board of Trade, & also under 
the general law applicable to statutory under- 
takings :—Held: the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
performance by them of. their statutory 
duties, & was not therefore ultra vires.— 
SouTHPORT CORPN. v. BIRKDALE DISTRICT 
Exiectric SuPpLY Co., [1925] Ch. 794; 94 
L. J. Ch. 871; 183 L. T. 354; 89 J. P. 149; 
69 Sol. Jo. 523; 23 L. G. R. 490, C. A.; affd. 
sub nom. Birkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. C. 355; 95 
L. J. Ch. 587; 134 L. T. 678; 905. P. 77; 
42 T. L. R. 803; 24 L. G. R, 157, H. L. 


Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1927), 1388 L. T. 465. 


67. Add. Annotation :—Mentd. Worton’s Estate v. 
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Beattie (1926), 42 T. L. R. 701. 

Add. Annotations :—-Consd. Noble v. Harrison, 
[1926] 2 K. B. 332. Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 
Refd. Ilford U. C. v. Beal, [1925] 1 K. B. 671; 
Booth v. Thomas (1926), 95 L. J. Ch. 160; 
Smith v. G. W. Ry. (1926), 185 L. T. 112; 
Glanville v.. Sutton (1927), 44 T. L. R. 98; 
G. W. Ry. v. S.S. Mostyn, [1928] A. C. 57. 
Mentd. Lines v. Tousley (1926), 95 L. J. K. B. 
773. 


Part IV.—Special Legislation—Power Acts. 


Add. Annotation :—Consd. Southport Corpn. 
Gotan District Electric Supply Co., [1925] 


111a. Act authorising application by another party 


for power to supply energy within area of 


supply—Consent of undertakers unnecessary.| 
—R. v. ELECTRICITY Comrs., Ea p. YORKSHIRE 
BLEcTRIC POWER Co. (1927), 188 L. T. 280; 
91J.P.191; 44 T.L.R. 26; 251. G. R. 524, 
D.C. 


PART II. SECT. 11, SUB-SECT, 5.—B. 


sk. Whether entitled to lien—Under 
(c. 204), 8. 27.)—WELLAND CITY v. 
ELECTRIC STEEL & Merais Co., LTp., 
[1927] 2 D. L. R. 168; 60 0. L. R. 





sl. aura Supply to tenants— 
Tenants evicted.|—Held: the only right 
of the undertakers was to recover 
daumages for the refusal of the con- 
sumers to carry out their contract.— 
Re MOKITTRICK PROPERTIES, LTD., 
aa 2 D. L. R. 93 > 60 O. L. R. 132.— 


PART I. SECT. 13, SUB-SECT. 2. 


st. Falling wires-—— Compensation. ]— 
Damage to land or stock from falling 
wires, arising apart from unauthorised 
or neeueent acts on the part of-a power 
board for which claimants would bave 
a romedy nd action at law :—Held: 
improbable & too speculative to form 
@ subject of compensation.—WoopbD v. 
TARANARI ELECTRIO-POWER 
[1927] N, Z. L. R. 392,-—-N.Z. 


PART II. SECT. 18, SUB-SECT. 3. 


78 i. —— Limitation of—Staiutory 
authority.)}—The principle of Hylands 
v. & er, No. 72, does not apply to 
persons properly exercising their 
statutory powers.—HANOOOK v. MID- 
LAND JUNCTION MUNICIPALITY CORPN. 
(1926), 28 Ww. A. L. R. 91.—AUS. 


PART II. SECT. 25. 


sa. Property in apparatus 

remises—Transformers, switches & 

ulbs.}—Held: tho words ‘‘ dynamos, 
poles & wires”? in 3 Edw. 7, 1903 
c. 45, s. 20, refer to the equipment 
necessary to render electricity avail- 
able for the ratepayers generally, as 
contrasted with equipment necessary 
to supply any in dual ratepayer. 
The expression “‘ all other pe rraie f “ 
construed ejusdem generis with the 
wo **dynamos, poles & wires ’’ 
does not include transformers, switches 
or electric bulbs in private houses or 
factories, & which would only benefit 
the individual ratepayors & not the 

neral pore. of tho hae car Sua VT eae Dp. 

WIs, [1923] 1 D. L. R. 146; 60 
N. B. R. 446.—CAN 
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sb. Whether compulsory—Agrcement 
with provision for arbitration con- 
Cee by statute.|}—An agreement 
etween a municipality & a co. for 
the supply of clectric Nght & other 
services to the citizens of the muni- 
cipality contained a clause for the 
adjustment of rates in future between 
the parties with provision for arbn., 
& an Act was passed in 1906 
confirming it & declaring it bin 
npen the partics :—Held: the effec 
of the Act was not to turn the clause 
in the agreement into a statutory 
obligation to go to arbn. but the 
Act only made valid & bindi what 
without it might have been an invalid 
ment.—RkED DEER (CITY) »v. 
ESTERN GBHENERAL ELECTRIO Co., 
[1924] 2 D. L. R. 317; 1 W. W. R, 
1092; 20 Alta. L. R. 372.—CAN, 


sd. Authority of counsel to refer 
dispute to arbitration—Validity of con- 
sequent award—Power Oommission .Act, 
R. 8. O., 1914 (ec. 39 ry 8. 16.]-—BEAOCH 0. 
Hypro ELEctTRIo PowmR COMMISSION 
OF ONTARIO, [1927] 1 D. L. R. 277; 
[1927] Ss. C. R. 251.—CAN. 


Vol. XX.—Cases 2—358. 


| EQUITY. 
Part 1.—Nature and Purpose of Equity. 


2. Add. Annotation :—Mentd. Re Wait, [1927] 1 Ch. 606. 


Part Il.—Equitable Maxims. 


30. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

31. Add. Annotation :—-Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 1387 lL. T. 187. 

44, Add. Annotation :—Refd. Wright v. Morgan, 
(1926] A. C. 788. 

59. Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

76. Add. Citation :—1382 L. T. 21. ° 


101. Add. Annotation :—Refd. Liggett Uavernoe!) 
v. Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 
140a. S. P. Ricu v. SYDENHAM ere 1 Cas. in 

Ch. 202; 3 Rep. Ch. 74; 21 KH. 733. 
159. Add. Annnudions- -—Ag to (1) ar Re 
Wait, [1927] 1 Ch. 606. As to (2) Consd. Re 
Wait, [1927] 1 Ch. 606. 
+ Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 


193a. Purchase  pendente lite.|—A 
purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside.—SoORRELL v, C RPENTER (1728), 
P. Wms. 482; 24 EB. . Hi 820, L. C. 
Annotations : ona. Bellamy Sabine (1857), 1 
& J. 566; W Buokley, f1804). 3 Ch. 483. 
Motealfe v. Pu vortott (1813), 2 Ves. & B. 200. 
238a. -}|—Pltf. filed a bill to have a con- 
veyance set aside. Deft. had conveyed the 
estate to mtgees.:—Held: they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with.— 
BULLEY v. BULLEY (1874), 9 Ch. App. 739; 
44L. J. Ch. 79; 301. T. 848; 22 W. R.7 7179, 
L. JJ. 
Swe: :—For “ Refd. Stickney v. Keeble 
[1916] A. C. 386” read ‘ Consd. Stickney v. 
Keeble, [1915] A. @. 386.” 
Add Annotation :—Apld. Bernard v. Williams 
(1928), 139 I. T. 22. 


253. Add. Annotation :-—Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 


1 Do G. 
Roefd. 








252. 


Part IIl——Equitable Jurisdiction or Equitable Relief. 


oa. P. DREWRY v. BARNES (1826), 3 Russ. 
4 


cee ee ak 38 EB. R. 511. 


Annotations :—Mentd. A ae pearson (1846), 2 Coll. 581; 
Delarue v. Church (BED), 3 h. 183; Preston v. 
Great Yarmouth Corpn. 872), "7 Ch. App. 657, n. 


292a. 





—— Pleading.|—-STURTON v. RICHARD- 
son (1844), 18 M. & W. 17; 2 Dow. & L. 
182; 138 L. J. Ex. 281; 8 Jur. 476; 153 
E.R. 7; sub nom. RICHARDSON v. STURTON, 
3 L. T. O. S. 164. 


Annotations :—Refd. Eason v. Henderson (1848), 12 Q. B. 
986 ; Henderson v. Kason (1851), 17 Q. B. 


298a. ——— One tenant in common locking gate 
& taking away grass.|—Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding oe an 
account.—JACOBS v. SEWARD (1872), L. R. 


5 H. L. 464; 41 L. J.C. P. 221; 27 L. T. 
185; 36 J. P, 771, H. LL. 
Annotation : -—Refd. Birkin ». Smith, [1909] 2 K. B. 112. 
808. Add. Annotation :—Refd. Soviet Re ae 
Union v. Belaiew (1925), 42 T. R. 


$32. ‘Add. Annotations : —- Mentd. Ouellette v. 
Canadian Pacific Ry.,' [1925] A. C. 569. 

. Gilbert v. Gilbert & Bougher (1927 ), 96 L. J. P; 
187; Auchteroni v. Midland Bank, [1928] 
2 K. B, 294; Tilling-Stevens Motors v. Kent 
County Council &.Transport Minister (1928), 
139 L. T. 265. 

347. Add. Annotation :—Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1936), 


134 L. T. 557. 
858. Add. Annotation :—Refd. Re Barratt, Na- 
tional Provincial Bank v. Barratt, (1925) 


Ch. 550. 


PART II. SECT. 3, SUB-SECT. 1. 

97 i. J eDOm Or of equitable terme— 
As condition of relief. ree person who 
seeks equity must do equity, & there- 
ae one who demands eOnanee o 

ment to hol roperry ec 

runt or him an be conten ave 
the pareoment de betel ee — 
Re Ree PHONOGRAP. Co., Hex 
TRUSTED, oo? he 1D. I. R. 947; % 
o.B 418.—CAN. 


PART Il, SECT. 8, SUB-SECT. 2. 
sa. Applicable to school gk Sela 
—NIAGARA PuBLIC Scnoor BOARD v. 


UEENSTO WOMEN’S 
aa L. R.13; 59 O. on Re. 213. 


ee Il. I. SECT. ae 


error — Parties 
tin nfiductary relat reg }—The. ots. 
will grant pees en an 
account ine ae has eon settled ns 


errors less bonsiderable than 
where the 1 partics stand in a Aduolary 
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relationship.—RAHIM wv. Low (1924), 
I. L. R. 3 Ran. 1.—IND. : 
PART IT. ols 8, SUB-SECT. 8.— 


818 iv. ——-.}—Where sing'e 
fraudulent error is disco vated’ in settled 
aay a7 order for ee 
e reopening 

= RAR 8. Low (1924), 





PART Ill. SECT. 3, SUB-SECT. 8.—C. 
362 ii. For what mistakes.)-— 
Where an error of importance has been 





Cases 475—'760b. 


Ewnotish anp Emerre Dicest 


Part IV. Exercise of Equitable Jurisdiction by the 
High Court. 


A756. Add. Annotation :—Mentd. Ideal Bilms v. 
Richards, [1927] 1 K. B. 874. 

482. Add. Annotation :—Generally, Mentd. The City 
of Baroda (1926), 134 L. T. 576, 

484. Add. Annotation. ~Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


501. Add. Annotation :-—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 

504. Add. Annotation :—As to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 


506. Add. Annotation :—Refd. Re Mason (1928), 


97 L. J. Ch. 321. 


Part VI.—Priority. 


511. Add. Annotations : 


-Apld. Commonwealth Trust 0. Akotey, [1926] A. C. 72. 
Waring & Gillow, [1926] A. 


Refd. Jones v. 
0. 870. 


Part VIl._—Notice. 


649a. -.|—The doctrine of constructive notice 
operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed._—HovuGaHToNn 
& Co. v. NoTHARD, LowE & WILLS, [1927] 
1K. B. rene 96 L. J. K. B. 25; 136 L. T. 
140, C. A.; affd., [1928] A.C. 1 aes ee : 
Annotations :-—M cut. Kreditbank Cassel M. 
Schenkers, {1927} 1 K. B. fa iomett ‘(verpool) . 
Barclays Bank (1927), 137 L. T. 443. 
652. Add. Annotation  Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 
Add. Annotation :—Apld. Greer v. Downs 
Supply Co., [1927] 2 Kk. B. 28. 

a general rule the equitable 
doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
—GREER v.. Downs Suppiy Co., [1927] 2 


659. 


aa 28; 96L. J. K. B. 534; 187 L. T. 174, 
687. Add. Annotation aig to (1) Refd. Kredit- 
bank Cassel G.m.b. H. v. Schenkers, [1926] 
2K. B. 450. ° 
699. Add. Annotation :—Refd. Torbay Hotel v. 


Jenkins, [1927] 2 me 225. 
719a. —— ———.]--HALL v. SmitTH (1808), 
Ves. 426; 33 E. BR. 584, 


Annotations : -—-Consd. Pope v. Garland Ce 4¥. &C,. Ex. 
; Drysdale v. Mace (1854), 28m. & G. 225; Grosvenor 


14 


proved in. an account area though 
such error may not be important 
enough to justify the opedin of the 
settled epeounte the ct. shoul ear 


3 Ran. 1. 


SG ND. Low (1924), 1. L. R. 
— IND. 


PART IV. SECT. 2. 


. Ch. ee teres 8 v. Reser 18765 y 
etd, Adama o. Lambert (1938). 3 


* darpoll v. Onté. mee v. Carroll (1873), "99 


”. Green Ae net 283L. J 
L. R. 420. 
JU. 1073S 
W. R. 248. 


727. Add. Annotation :—Apld. Melzak v. Lilienfeld, 
[1926] Ch, 480. 


735. Add. Annotation :—Mentd. Hardie & Lane 
v. Chiltern (1927), 96 L. J. K. B. 7738. 


746. Add. Annotation :—Refd. Re Des Reaux & 
Setchfield’s Contract, [1926] Ch. 178. 


760a. Notice of mortgage—After payment of pur- 
chase-money countermanded-——Countermand 
withdrawn.|—-An owner of a house mortgaged 
to first; second & third mtgees. He then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then, for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpcy., he 
withdrew his countermand, & the cheque was 
paid :—Held: he was not a purchaser for 
value without notice. aC Go in A LopaE 
(1857), 3 Sm. & G. 548; 30 ae O. 8S. 29; : 
3 Jur. N.S. 1000 ; 65 B. R. 772 


760b. Notice of second organo =Atier first 
mortgage discharged & purchase-money paid 
but before assignment of term. oar coe 
v. GARRAWAY (1662), Nels. 63; 21 E. R. 790, 


we seourities were assets of 


ank took preceden 
equity of the- next of kin in apite of 


the accounts to surcharged & rio— Deprivation 

ese. TNE Bas Para rd LOW Prenton, to to Department oon dep ar latter’ 7 Da oe nit ine 
? ND. Lands.\— JOHNS , BEBACY, [1924 v. Scorr (1924), 68 I. - 

malin to _ & pm on PART VI. seer. 2, SUB-BEOT. 2.—A. Pac 1 Nat = (Cee 2 ow ri DE 

accoun a as m settle or cient ° ? 

errors less considerable than us 6141, Ti oe Barepied insuffi bal bare GAN, 


where the parties stand in a fiduciar 


ried on 
Se ae ae peg pee HIM v. Low (1924), & annointed her son to act as 
I. ee, 3 Ran. 1.—IND: gi him cheques blank as 


6 i. aes in.— 
wie. an eee been paid by 
a principal with owledge of the poe 
overuse eae wi pro ok he 
pe pee tted to question such 
ayia ter the accounts have been 


amount, & 5&5 
t oO. 


mrctisvet various pre es 
d with the bank iy 


d for “pines 
next of kin sought a a 


r, PART VII. sEcr. 8, BUB-SECT. 2. 
‘to the 659 1. Commerctal tr 
ou behalf ‘of the Doctrine applicable. }~-Attention 
it. ea this money the son drawn to ne Supply Co., 
which he No. nto a . & McCPHERAGON 
If ton the wo, he | (Ale tat es D ae ogre 8 
molattion that WW Be R, 41 : 





Part VIII. 


170. Add. Annotations :-—Distd. Kursell v. Timber 
Operators & Contractors, [1927] 1 K. B. 298. 


Vol. XX.—Equity. Cases 770—1316s. 


Equitable Assignments. 


Consd. Re Wait, [1927] 1 Ch 606 Refd. Re 
Smith, Franklin v. Smith, [1928] Ch. 10. 


Part 1X.—Conversion and Reconversion. 


803. Add. Annotation :-—-Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 977. 

807. Add. Annotation :—-Refd, Re Calow, Calow 
v. Calow, [1928] Ch. 710. 

81ib5a. Fines & Recoveries Act, 1833 (c. 74), 
s. 71.}+~Testator, who died in 1875, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders’ which 
never took effect & devised the residue of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 fc. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
arpa in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
et Aaa out of ct. of the money, claiming 
hat it had passed to him as residuary 
devisee of W.:—Held; the money retained’ 
the character of rea] estate inasmuch as 
Fines & Recoveries Act, 1883, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed.—Re Dickson’s SETTLED ESTATES, 
[1921] 2 Ch. 108; 90 L. J. Ch. 453; 125 
L. T. 628; 65 Sol. Jo. 532, C. A. 

859. Add. Annotations :—-Mentd. Re Gray, Public 
Trustee v. Wodehouse (1926), 70 Sol. Jo. 

ee ‘ Robins, Holland v. Gillam, [1928] 


« 





915. Add. Annotations :—Refd. Ormond Invest- 
ment Co. v. Betts, [1927]2 K. B. 326. Mentd. 
ea Investment Co. v. Betts, [1928] A. C. 


——-—— Specific devise of land subject to con- 
tract for sale.|—-Testator in 1925 devised all 
his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
+ gale thereof for his two sons named as joint 

tenants, & gave & bequeathed his residuary 
real & personal estate to other persons, 
 Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 

of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to sell. 
He died in 1925, before the purchase had been 
completed, & owing to. culties of title 
completion did not take place until Dec. 


9878. 


1925 :—Held: the will having been made 
after the date of the contract for sale, & 
with full knowledze of that contract, indicated 
an intention, as shown by the reference to 
roceeds of sale, to pass whatever estate 
estator had in the property, though it was 
only pea of his freehold land at D., to the 
specific devisees.—He Cirow, CaLow v. 
CaLow, [1928] Ch. 7149; .7 L. J. Ch, 253; 
1389 L. T. 285; 72 SofP4Jo. 437. 


Add. Annotation :—Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 


Add. Annotation :—Apld. Re Calow, Calow v. 
‘Calow, [1928] Ch. 710. 


Add. Annotation :—Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 


970. Add. Citation :—1 Coll. 80, n. 
1034. Add. Annotation :—Apld. Re Price, [1928] 
Ob. 579. 


956. 
962. 


964. 


1068a. -|—~When property is given by will 
on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as betwcen tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 
3 per cent.—ROWLLS v. BEBB, He ROWLLs, 
WALTERS v. TREASURY SOLIctTor, [1900] 
2 Ch. 107; 69 L. J. Ch. 562; 82 L. T. 633 ; 
48 W. R. 562; 44 Sol. Jo. 448, C. A. 


Annotations :-—Consd. Re Woods, Gabellini v. Woods, [1904] 
2Ch. 4: Re Baker, Baker v. Public Trustec, [1924] 2 Ch. 


271. Refd. Re Hargreaves, Hargreaves v. Hargreaves 
(1902), 86 L. T. 43; Re Whiteford, Inglis v. Whiteford, 
eel 1 Ch. 889: Re Beech, Saint v. Beech, [1920] 1 Ch. 


1268. Add. Annotation :—Refd. A.-G. for Alberta 
v. A.-G. for Canada, [1928] A. C. 475. 


1816a. Contingent reversionary interest—In 
personalty.|—-Testator, who was. entitled 
in reversion expectant upon the determination 
of his wife’s interest &, contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. There was 
no ‘issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband's 
will & died in 1921 :—Held: inasmuch as 
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Cases 1816a-—1878a. 


at his death testator's interest ,was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being born who might attain a vested 
interest, & reversionary because it was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 
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reconversion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, & the property 
passed under his will as personalty.—Re 
Sturt, DE BUNSEN v. HARDINGEH, [1922] 
1 Oh. 416; 91L. J. Ch: 289; 126 L. T. 460; 
66 Sol. Jo. 236. 


Part X.—Election. 


1424a. Legacy to heir-at-law—Will in- 
operative to pass real estate. -» by his 
will, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law :—Held: 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate.—Farqu- 
Sa oe COLVILLE (LORD) (1772), Rom. 


1438a. —— -.|—Where by her will a wife 
expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own property, & there 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions :—- 
Held: she was in no way precluded from 
exercising her power of appointment by a 
subsequent will—GRAY. v. DPERPETUATL 
TRUSTER Co., [1928] A. C. 391; 97 L. J. 
- A 85; 1309 L. T. 469; 44 T. L. R. 654, 

1439. Add. Annotation :—Mentd. Re Field, Sander- 
son v. Young, (1925] Ch. 636. 


1578a. .j—Where successive irrevocable 
appointments are made in favour of the same 








person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them.—ENGLAND v. LAVERS 
(1866), L. R. 3 Eq. 63; 15 W. Rt. 51. 
Annotations :—Expld. Re Tancred’s Settlmt., Somerville v. 


Tancred, Re Selby, Church v. Tancred, [1903] 1 Ch. 715. 
Ref. a Eardley’s Will, Simeon v. Freemantle, [1920] 


1580a. Appointment to object within extent of 
power—-No object in fact in existence—No 
election.|—-BULWER v. HOARE (1825), 3 
L. J. O. 8S. Ch. 227. 


158i1a. Invalid delegation of power—Gifts conferred 
on persons entitled under appointment 
exercised under delegated power—No election. | 
—Re STEVENS (1912), 1384 L. T. Jo. 83. 


19a. Marriage settlement—Husband not 
entitled to elect against interests of other 
parties to marriage settlement.|—-CROKER v. 
MARTIN (1827), 1 Bli. N.S. 5733; 1 Dow. & Cl. 

15; 4 EH. R. 987, H. L. 
annonce :—Consd. Anstey v. Nowman (1870), 39 L. J. Ch. 


1637a. .|—Testator having directed 
his exors. to sell whatever real estates he 
might die possessed of, & having given 
. benefits to his heir-at-law, afterwards ac- 
quired other lands :—Held : the heir was not 
bound to elect.—Back v. Kerr (1822), Jac, 
534; 871. R. 952. 
Annotations :—Consd. Churchman ». Iroland (1831), 1 Russ. 
& M. 250. Refd. Schroder v. Schroder (1854), 3 Hq. Rep. 
97; Hanco v. Truwhitt (1862), 2 John. & H, 216. 








eter as 





Part Xl.—Satisfaction and Ademption. 


1753. Add. Annotation :—Folld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


1873. Add. Annotation :—-Apld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol.-Jo. 691. 


1878a. -}~—There is no such obligation, 
according to the rules of equity, on a mother 


to advance or make a provision for her child, 
as in the case of a father; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names’ 
of herself & her child, that does not of itself 
afford the presumption of adyancement; in 
such a case the intention to advance is a 


PART IX. SECT. 2, SUB-SECT. 3.—A, 
925 iii. -}—M. havin 

Apecifically devised certain land, ente 

into an agreement with the tenant of 
portion of the land that, in the event 
of the Irish Land Commission advanc- 
ing £500 Guaranteed Land Stock to 
the tenant, the tenant would purchase, 
& he would sell, for that sum, & the 
agreement provided that the parties 
would execute the formal Land Com- 
mnission agreement for sale on the terms 
of the agreement. M. died, & his exors. 








entered into a formal] agreement with the 
tenant for sale at £500, & the sale was 
carried out :—Held: the land stock 
pees under the residuary clause in 
he will as personalty as & from the 
date on which the Land Commission 
agrecd to advance the purchase sr eae 
—-MILEY v. Carty & MILEY, [1927] 
I. R. 541.—IR. 


PART X. SECT. 8, SUB-SECT. 9. 
By fe Widow taking different interests 
under will.}—Under S.’s will his widow 
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took absolutely thirty-four acres 
devised to her worth $1,000; she o 
took for life his house & lot garden 
worth about $1,500, but subject to a 
son’s & a daughter’s right ‘‘ to have a 
home” there “as long as they are 
single.”’ The son took absolutely the 
rest of testator’s land worth about 
83,500, & at the widow’s death took 
‘*the house & lot & garden" also ;-—- 
Held: the widow was not put to her 
oO. L. R. 983.—O0AN. 


question of evidence.—BENNET v. BENNET 
(1870), 10 Oh. D. 474; 40 L. T. 878; 27 


Annotation :-— ; 
60 L. T. lesion Re Orme, Evans v. Maxwell (1883), 


1873b. —J—(1) No precunp cr arises in 
cases of dispositions i in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a gencral 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter's 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will:—Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 


Vol. XX.— Equity. Cases 1878a—2541. 


with such a view.—He WaARz, Ie ROvssE, 
WARE v. ROvSE (1926), 70 Sol. Jo. 691. 

19182. .}—If a father devises to a daughter a 
portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election.—-BRIDGEs v. HALES (1729), 
Mos. 108; 25 E. R. 208, L. C. - 








1920a. rs jJ—Brivazs v. Hares, No. 1918a, 
ante. 
2012. Add. Annotation :—Mentd. Chaney »v. 


Maclow (1928), 97 L. J. Ch. 349. 

2030a. -}—Re WakE, Ke Rouse, WARE v. 
RovuseB, No. 1873b, anfe. 

2075a. ———.]—Re Snarro, Fawcert v. SHAFTO 
(1903), 48 Sol. Jo. 68, C. A. 

2101. Add. Annotation :—Mentd. Re Pennington 
& Owen, [1925] Ch. 825. 

2188a. “3K emp (Hapy) v. Kemp (1671), 
2 Rep. Ch. 68 ; 31 Fi. Re. 617. 








Part XIV.—Merger of Estates and Charges. 


2367a. 


-.|—NORFOLK v. GIFFORD (1690), 2 Vern. 208 ; 23 E. R. 735. 


Part XVII|—Egquitable Defences. 


2481. Add. Annotation :—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 


2488. Add. Annotation :—Apld. R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 
2490. Citations :—For ‘'3 Bro. C. C. 
‘* 3 Bro..C. C. 639, n.” 
Add. Annotation :—As to (2) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399, 


2497. Add. Annotation :—As to (1) Refd. Weld v. 
Petre (1928), 97 I. J. Ch. 899 


ager XI. SECT. 4, SUB-SECT. 3.—B. 
069 1. Addition to annuity. }—COLE 
v. roe (1838) 60.8. 744.—CAN. 


PART XIII. SECT. 3. 


646” read 


O. R. 691, CAN. 


st. General rule.jJ—In order to sw. 
marshal, not only must there be two Held: a penalty, & re 
creditors of the same pcrson, bat one Co 


of them must have two funds belonging 731; 17D. L. RR. 4 
to the peeme person to which he can 
AL BANK OF CANADA 0. 


nti 2 W. W. R. 929.—CAN. 
PART XV. 





way of getting in a security, or the like. 
—COoURS v. FooKES (1889), 16 


PART XVI. SECT. 1, SUB-SECT. 2.-——C. 
Discount for prom ee. hula bl k 
LGROVE tv. ST sate o8 W. L. R. 


so XVI. SEOT. 1, SUB-SECT. 2.—D. 


li. -}~In the 
sale when the ponditions are that the 


purchaser shall forfcit 


2512. Add. Annotations :—As to (4) Consd. Wild 
v. Petre (1928), 97 L. J. Ch. 399. Refd. 
Anchor Trust Co. v. Bell, [1926] Ch. 805. 

2513. Citations : -—For “LL. R. 5 C,.P. 221” read 

“L. R. 6 P. C. 221.” 
Add. Annotations :—As to (2) Apld. Wild v. 
Petre (1928), 97 L. J. Ch. 899. Refd. Anchor 
Trust Co. v. Bell, [1926] Ch. 805. 

2527, Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

2541. Add. Annotation :—Mentd. The St. George, 
[1926] P. 217. 


aa & BUNTING, [1924] 3D. L. R. 
599; 5C. B. R. 18.-——CAN. 


PART XVI. SECT. 1, SUB-SECT. 3. 


ein ee oe eee ol onmntod | 
t ——, wy 2 gra 
Doe AND o. MeGasoi (1876), 38 


PART XVIII. sel bas SUB-SECT. 4.— 


ted.— 


case of a 
2579 i. sue 


on ound of 
the money /fraud.}—Where deft. meine e a defence 


2424 1 Definition.)—-As & general hich he has d if he makes default of fraud & Path pkeriee ee the ct. 
rule the doctrine of subrogation docs in any patra wae mieat: the ct. will will not grant him relief if e has een 


not t pala in favour of a party who bas 
Bot d money or given something in 
tion or extinguishment 
soourity. claim, or demand, or p 
80, OF Who has not paid something by 


of : result of the de 


relieve the purchaser from forfeiture 
where the non peyment has been the 

iberate misrepresenta- 
tions of the vendor, in order to vat fee 
the purchaser to forfeiture.—Re S 


y of laches. On hiscoverng 
hand or misrepresentation it is the 
duty of deft. bie a ropucie the trauns- 
action imm a ge ~—~—~MEIKLEJOHN wt. 


TAN- Huaeo, [1924] 1 "Dp. L NR. 272.—CAN. 
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Cases 2687a—2713. 
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Part XIX.——Ne exeat regno. _ 


2637a. 


—.|—A.-G. v. MucKLow (1815), 1 Price, 289; 145 E. R. 1405. 


Part XX.—Quia Timet Actions. 


2702a. Nature of action.|—A quia time? action is 
a proceeding by which the ct. is enabled to pre- 
vent its jurisdiction from being stultified.— 
Re ANDERSON-BERRY, HARRIS v. GRIFFITH, 
[1928] Ch. 290; .97 L. J. Oh. 111, 188 L. T. 
854, C. A. 

2703. Add. Annolation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
2705. Add. Annotation :—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 
2705a. Threatened injury to property by water- 

works.|—It is open the owners of pro- 
_ perty threatened with injury by authorised 


waterworks to bring a quia timet action to 
restrain the undertakers from doing an act 
which threatens to injure such property.-— 
GRAIGOLA MERTHYR Co., Lip. v. SWANSEA 
Coxrpn., [1928] Oh. 31; 97 L. J. Ch. 129; 
438 T. L. R. 600; 71 Sol. Jo. 6813; affd. on 
another point, [1928] Ch. 285, O..A. 

2712. Add. Annotation :—Consd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
2718. Add. Annotations :—Refd. Re Harrington 
Motor Co., Ee p. Ohaplin, [1928] Ch. 105; 
Ifood’s Trustees v. Southern Union General 

Insce. Co. of Australasia, [1928] Ch..793. 
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2Za. 


27. 


- Ae 


39. 
61. 


68. 
12. 
76. 


00a, 


Vol. XXI.—Cases 1—96a; 


"ESTATE AND OTHER DEATH DUTIES. 


Part 1.—In General. 


1. 


Add. Annotation :--As to (2) Retd. A.-G. v. Beliliog, [1928] 1 K. B. 798. 


Part Il.—Estate Duty. 








-|] -— Testator bequeathed ‘ B. 
House & contents’? & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use & enjoyment thereof for life, 
& after her death upon the like trust for the 
benefit of L. for life. Testator directed ‘‘ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage & 
Satelit & keeping same & the contents 
hereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.’’ C. having died, 
was succeeded as tenant for life by L. :— 
Held: (1) on the death of C., the property 
which passed was the right to enjoy the 
benefit of the annual sum. & the case fell 
within 1894 Act, 8.1; (2) the principal value 
of the property should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
the interest on the duty & the policy premiums 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
—-fle CASSEL, PuBLIC TRUSTEE v. MOUNT- 
BATTEN, [1927] 2 Ch. 275; 96 L. J. Ch. 483 ; 
eal L. T. 785; 438 T. L. R. 743; 71 Sol. Jo. 
Add. Annotations :—As to (1) Apld. Re Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Refd. Parr v. A.-G., [1926] A. C. 289. 
a (5) Consd. Parr Vv. A.-G., [1926] A. C. 


Add. Citation :-—182 L. T. 704. 


‘Add. Annotation :—Refd. Bird v. I. R. Comrs. 


(1924), 12 Tax Cas. 785. 
Add. Annotation :—Generaily, Mentd. Ormond. 
Investment Co. v, Betts, [1928] A. C. 143. 


Add. Annotation :—As to (2) Refd. Re Wilkin- 
son, Page v. Public Trustee, [1926] Ch. 842. 


Add. Citations :—04 L. J. K. B.'189; 182 


L. T. 717. 


——— -——_ Trust established in England. 

By his will, made.in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 


oe he was domi’ ageree & bequeathed 
tiv, ch was situate 
i ea et Ra out of the 


om, to trustees on trust to 


94. 
96a. 
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~children. 
only son of testator living at his death, 


invest a sum to produte n annuity for his 
wife, to pay certai gavies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, & on the death of the last 
survivor of his sons in trust for his son’s 
The tenant for life, who was the 


wished to borrow money &, at the request 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but bad been made wards of ct. 
by virtue of the proccedings in the Ch. Div. 
& the orders made therein. The trust pro- 
perty was situate abroad :—IDHeld: the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law & to Hong Kong property, 
& it had never lost that character or fallen 
within 1853 Act, s. 2, & the property was not 
liable to estate duty under 1894 Act, s. 2 (2). 
-—A.-G. v. BELILIoS, [1928] 1 K. B. 798; 97 
L. J. K. B, 1389; 138 LL. T. 294; 44 T. L. R. 
214; 72 Sol. Jo. 49, C. A. 


Add. Annotation :—Apld. 
(1925), 94 L. J. K. B. 540.- 
Shares.|-—Testator, a German 
subject, was, at the outbreak of the Kuropean 
War, entitled to stocks, shares, & securities 
in English, South African, & erican cos. 
The certificates were in all cases situate in 
London, & the securities_ themselves were 
transferable in London at the outbreak of 
war, & at the date of testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were bequeathed to 
German & Austrian beneficiaries, & two- 
fifths to British & Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to plté. 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Oustodian, an exor. dative 
was appointed in South Africa to administer 


A.G. v. Howe 








Cases 96a—120a. 


testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 


‘transferred to the American Alien Property 


Custodian, administration of testator’s Ameri- 
can estate was granted in America, & the 
securities were transferred to the American 
Oustodian to be distributed by the American 
administrator among the beneficiaries. 

the remaining American securities, with the 
exception. of a small balance, were released 
to pitf. by the English Custodian. In May, 
1924, plté. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & intercst in respect 
thereof :—Held: (1) all the stares were 
locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death.—Re ASCHROTT, CLIFTON 
ee [1927] 1 Ch. 813; 96 L. J. Ch. 


99. Add. Annotation:—As to (4) Refd. Re 
Bateman, [1925] 2 K. B. 429. 
107a. ——.}+—By settlements made in 


PART II. SECT. 4, SUB-SECT. 1. 
ai. 
CoMR 

8 ii. 


—-A father granted a bond for £30,000 
in implement of an undertaking by him 


in his second son’s marriage contract, partnership. By a _re-arrangement of 
in contemplation of the son’s marriage, the partnership relations the father 
& in consideration of a conveyance accepted £1 24,646 in full of his whole 
executed by the son’s intended wife rights in the old firm & its assete, 


for behoof of the spouses. 








1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements :—Held: (1) 
the transaction was a bond fide sale between 
mother & son, & no succession duty was 
payable; (2) as to the claim for estate duty, 
there had been a ‘ purchase for partial 
consideration ’’ within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 


WARRENDER’S 


8S. P. Hotmes v. Stamp DvuTIEA 
-» [1927] N. Z. L. R. 753.—N. Z. 


Discharge by son of legitim.] 





of his sons 


In the 


121. 
128. 


128a 


129a. 


TRUSTEES 
F. (Ct. of Sess.) 371.—SCOT 


PART II. SECT. 4, SUB-SECT. 2. 


sa. ‘* Interest in business ’’—What is 
—~1914 Act, e. 15.}—A father & two 
carried on business in 


allow this sum to remain as 
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upon one-fifth of the value as at the date of 
the death of the tenant for life; (3) ‘* partial 
consideration,” in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller—Re BATEMAN (BARONESS), 
[1925] 2 K. B. 429; 95 L. J. K. B. 199; sub 
nom. Re BATEMAN (BARONESS), A.-G. wv. 
WREFORD-Brown, 134 L. T. 158. 


Add. Annotation :—As to (2) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 


Add. Annotations :—Refd. Re Exmouth’s 
Annuity, [1925] Ch. 280; Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 2 


: ‘‘Land & chattels ’?’—- What are 
‘* chattels.’’"]|—By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. 

1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, & the sixth Viscount in 


Feb. 1923. Questions having arisen as to 


the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (6) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by itself :—Held: 
‘* chattels ’’ in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty-. 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not ‘ chattels ”’ 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty.—Re EXMOUTH’sS ANNUITY, 
{1925] Ch. 280; 94 L. J. Ch. 208; 133 L. T. 
39; 69 Sol. Jo. 411. 

Where duty commuted—Not aggre- 
gated with unsettled property.|]-—— Where 
estate duty has been commuted under 18904 





became payable on his estate. His 
exor. having claimed a _ reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm’s books in respect 
of share of his father’s loan :— 
Held: tho father’s right to repayment 
of the loan was not an ‘“‘ interest in the 
business *’ within the seot., & the sum 
standing in the son’s name in the books 
of the firm was an interest in the assets 
of the firm, & was not identical with 


(1906), 8 


marriage contract the son accepted the 
obligations therein contracted by his 
father as in ful] satisfaction in any 
event of all legal claims for legitim 
or otherwise he might have upon his 
father’s estate. At the date of the 
marriage contract & of the bond the 
only claim to logitim possible to the 
s0n was in the event of elder 
brother predeceasing his father. That 
event happened, & at the father’s 
death the amount of legitim to which 
the second son would have had a claim, 
had he not discharged it, was £25,000: 
—Held:>: the bond could not be 
regarded as a debt incurred by the 
father for full consideration in mone 

or money’s worth wholly for deceased's 
own uso & benefit the sense of 
1894 Act, a. 7 (1), & did not form a 
proper deduction in determining the 
value of his estate for the purposes of 
estate duty.—LORD ADVOCATE v, 


& loan to the new firm at 4 per cent. 
interest, on condition that, if called 
up by » or in any event on his 
death, it was to be repaid by ten yearly 
instalments. The father contributed 
no capital to the new firm apart from 
the loan, but had an interest in the 
profite to the extent of a one-tenth 
share. He died in 1922, lea a will 
by which he bequeathed the residue of 
his estate, including the loan, to his 
family, & estate duty was duly paid 
thereon. The two sons came to an 
arrangement with their father’s exors., 
under which the sons agreed to repay 
the loan at once in return for a certain 
& in settling with the exors., 

ed in the business the 


the 
ud fall 


e 
respective shares of the loan 
to them, by crediting themselves wit. 
the amounts in the books of the firm. 
Within two years of the father’s death 
one of the sons died, & estate duty 
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his father’s interest in the jus credit 
of the loan.—GLEN wv. INLAND 
REVENUE, [1926] S. C. 44.—SCOT. 


PART II. SECT. 4, SUB-SECT. 4. 

d. For ‘‘ Charttable purposes—In 
Australia & abroud,’’ read “* Charit- 
aul ape —In Australia— & 
abroad.’’ 


d i. ——.)|—By Estate Duty 
Assessment Act, 1914, s. 8 (5), estate 
duty is not to be assessed upon s0 
much of the cstate as is bequeathed: 
** for religious, scientific, charitable or 
public educational purposes ”’ :—Held : 
as no cont: intention appeared, the 
word ‘“‘o ** was to be con- 
strued in ite legal & not its popular 
gense.—CHESTERMAN 1. oh cere 
ComMR. OF TAXATION, [1926] A. O. 128; 
95 L. J. P. 0. 89; 134 L. 1. 360; 42 
T. L. R. 121.—AUB. 





Vol. XXI.—Estate and Other Death Duties. 


Act, 8. 12, the property i in respect of which the 
commutation as been made is not property 
on which “ estate duty is leviable " within 
s. 4 of that Act & is not to be aggregated 
with other property of the same person on 


which estate uty is ee: -G. v. 
Howz Wor} 4 “to 5), 94 L. . B. 540; 
1338 L. T. 801; 41 T. L. R. ei0: *So Sol. Jo. 
791,Q.A 

131. Add. Citations :—affd. sub nom. PARR v. 
A.-G., [1926] A. OC. 2389; 95 L. J. K. B. 417; 


134 L. T. 821; 42 T. L. R. 217, H. L. 


1362. ———- Shares J—Re ASCHROTT, CLIFTON v. 
- Strauss, No. 96a, ante. 


1386b. ——— How ascertained—Special facts to be 
considered.|—-Re CassEL, PUBLIC TRUSTEE v. 
MOUNTBATTEN, No. 22a, ante. 

155. Add. Annotations : s—As to (1) Expld. Re 
Portman (No. 2), [1925] Ch. 294; Distd. Re 
Drake, Drake v. Wilson, [1926] Ch. 559. 

161. Add. Annotations :—Folid. Re Portman 
(No. 2), [1925] Ch. 294. Distd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 


161a. -|—A rentcharge of £50,000 per 
. annum charged on IL. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
songs respective successions to the title & to 
aid without any deduction except for 

re h duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled cetaten were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yedrly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons (Ke Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before ie minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 


pr neacae II. SECT. hes SUB-SECT. 1.—B. 
his will testator 
ral & 


deficiency.—-CaLp 


under the direction payable actually Whol 
residu dost Ml estate ; (2) in the 
uary estate being 


event of the real 


insufficient to pay the estate duty, 

the life interests were not Hable for a 

portion of the eetoiecy: but the 
annuitants & specific devisec 

estate should jointly contribute to the 


WELL, 
ING, [1927] N. Zh} L. R. 145.—-N.Z. 


PART II. SECT. 9, gtete gy 3. 
sd. Aggregation of 

e estate subject to ae 
rate. }—Deceasod oni & sevioment of 
property on her marriage, & 


Cases 129a—244a. 


as aforesaid, & it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued :— 
Held: the effect of 1894 Act. s. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act; the rentcharge, or the abated 
rentcharge, taust be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment; & the 
order would be in the terms of the "minutes 
prepared in accordance with that judgment.— 
Re PORTMAN (VISCOUNT) (No. 2), ae Ch. 
294; 94 L. J. Ch. 3293 123 L.T.3 


209a. Effect of Law of Property Act, eas (c. 20), 
s. 16 (5).]—The above sub-sect. preserves the 
liability of real estate to pay its own duties.— 
fie MorRIS, SKINNER v. SANDERS (1927), 71 
Sol. Jo. 472. 


220. Add. Annotation :—Ceneraily, Consd. Re 
yar a Trustee v. Mountbatten, [1927] 


226. Add. Annotation:—As to (1) Refd. Re 
Sarson, Public Trustee v. Sarson, [1925] 
Ch. 81. : 

229. Add. Annotation :—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

233. Add. Annotation :—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

234. Add. Annotation :—Refd. Re Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 

238. Add. Annotations :—Apld. Re Forder, Forder 
v. Forder (1927), 187 L. T. 538. Refd. Re 
oe Public Trustee v. Sarson, [1925] Ch. 

238a. ——-- —-—.|—e Jones, LAMBERT v. COL- 
BOURN, [1928] W. N. 227. 


239. eaae Citations :-—94 L. J. Ch. 155; 132 L. T. 
7] 


244a, ——- ———-.]—An assignee’for value of a 
sum of £10,000 to be paid ‘‘ absolutely & free 
from incumbrances,” being part of a portions 
fund of £15,000 charged on settled land :— 
Held: in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
peoborwe of the estate duty borne & payable 

y the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements.—te DRAKE, DRAKE v. WIL- 


— left a will. ne rate at which 
ony was assessed was 6§ per cent., 
the value of the settled od re 

a not been included 
balance, the rate Sead. have pean 


s of real 
ETO. wv. FLEM- 


the incidence of the duty was governee 


unds— by Death Duties Act, 1909, s. 31 (4), 
gig higher & the exors.’ cl could not be sus- 
ed.—-BROWN ¥v. BROWN, [1924] 

on her N. Z. L. R. 427.-~-N.Z. 
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Cases 2449—-602. 


SON, [1926] Ch. 559; 95 L. J. Ch. 386; 184 
L. T. 362, C. A. 

246. Add. Annotation :—Refd. Re Portman (No. 2), 
[1925] Ch. 204. 


249. Add. Citation :—132 L. T. 440. 


254a. Beneficiary & residue—Equitable terms.}— 
Casse,, Pusrtic Troustem v. MovunNnt- 
BATTEN, No. 22a, ante. 


261. Add. Annotation :—As to (2) Refd. Re Aberga- 
bse = E., Abergavenny v. Nevill, [1926] 


262. Add. Annotation :—Consd. Re Drake, Drake 
v. Wilson, [1926] Ch. 559. 


264. Add. Annotations :—As to (1) Refd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559; Re Reeves, 
Reeves ». Pawson, [1928] Ch. 351. tain 
Mentd. Re Hardyman, Teesdale v. McClintock, 
[1925] Ch. 287. 

By devisee——Estate duty on undivided 
moiety of land paid out of residuary estate. |— 
Re WHEELER, JAMESON v. COTTER, [1928] 
W. N. 225. 

274a. Out of corpus—Estate settled by Act of Par- 
liament—Whether duty unpaid.|—Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 


271a. 
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paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
a@ private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself.— 
Re ABERGAVENNY SETTLED ESTATES, ABERGA- 
VENNY (MARQUIS) v. NEVILL, [1926] Ch. 465; 
ie J. Ch. 289; 184 L. T. 662; 70 Sol, Jo. 


Deduction of income tax.] — In 
accordance with 1896 Act, s. 18 (1), 
trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax :—Held: for the 
urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid. by 
them.—INVERCLYDE’s (LORD) TRUSTEES v. 
MILLAR, [1924] A. ©. 580; 9 Tax Cas. 14; 
sub nom. INVERCLYDE’S (LORD) TRUSTEES v. 
INLAND REVENUE Comrs., 93 L. J. P. C. 266 ; 
131 L. T. 739, H. L. 


277a. 





Part Ill—Settlement Estate Duty. 


287. Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 

288. Add. Annotations :——Refd, Re Ryder & Stead- 
man’s Contract, [1927] 2 Ch. 62; Ormond 
Investment Co. v. Betts, [1928] A. C. 148. 


292. Add. Annotation :—As to 


ponte Dewhurst v. Salford Grdns., [1925] Ch. 
Je , 


(1) Consd. Re 
radi & L. C. C.’s Contract, [1927] 2 Ch. 
53, 


Part IV.——Legacy Duty. 


345. Add. Annotation :—Refd. Jones v. Wright 
(1927), 44 T. L. R. 128. 

849. Add. Annotation :—Refd. Jones v. Wright 

: [1928] A. C, 143. 

859. Add. Annotation :—As to (1) Refd. Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 

405. Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 188 L. T. 669. 

418. Add. Annotation :—Apld. A.-G. v. Belilios, 
[1928 1K. B, 798. 


414. Add. Annotations :—As to (2) Consd. A.-G. for 





Part ‘V. 


§91. Add. Annotation :—As to (8) Refd. Jackson’s 
tees v. Lord Advocate (1926), 10 Tax 


Cas. 460. 
PART V. SECT. 2, SUB-SECT. 1. extent of the dividends to be derived 
599 “ Property -Transfer of therefrom, & the stock, 
stock, etc., to wife—Dividends puid to 
husband.j—Held : deceased retained 7: STER oF 
an interest in the gift to his wife to the D.T. R. 717; 


subject to auccession duty.-FOWKES {. -——-.}-—-Re Larrripen 
FINANCE, [1927] TTR 
38 B. OC. R. 305-—-CAN, (1927) 8 D b 


Alberta v. Cook, [1926] A. C. 444. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 

448. Add. Annotation :—Apld. A.-G. v. Rudge, 
[1928] 2 K. B. 615. 

462a. Settled articles not yielding income.|——For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator.—A.-G. v. RUDGE, [1928] 2 K. B. 
515; 97 L. J. K. B. 710; 44 T. L. R. 708; 
72 Sol. Jo. 487. 


Succession Duty. 


602. Add. Annotation :—As to (1) Consd. A.-G, 
Belilios, [1928] 1 K. B. 798. 


ete., 
(B. 0.), 


were 


2 . Rr, 25 0.—CAN, 


574. . 


622. ree Annotation :—Generally, Refd. Parr v. 


A.-G., [1926] A. ©. 239. 


632. Add. Annotation :—As to (2) Reta. Tilling- 
Stevens Motors v. Kent County 
Transport Minister (1928), 97 L. J. Ch. 871. 

660. Add. Annotation :—As to (5) Refd. A 
Belilios, [1928] 1 K. B. 798. 


662. Add. Annotation :—Refd. 
[1926] A. C. 239. 


666. Add. Citation :—132 L. T. 699. 
694. rer Annotation :—As to (8) Refd. Parr v. 


G., [1926] A. C. 239. 


714. Ge Annotation :-—Distd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


718. Add. Annotation :-—Distd. A.-G. v. Belilios, 


[1928] 1 K. B. 708. 


PART V. SECT. 2, SUB-SECT. 2.—B. 
624 i. When succession accrues. ]— 
eraee Dvutirs ComR. Be al omy 
Ye: Posaupeos (1927), 3 


pee V. SECT. 2, SUB-SECT. 4. 
Person entitled a, death 
of euccossor before property paid over. )— 
here a share in a residuary estate 
was not paid to the residuary devisce 
ee her lifetime but passed under 
her will, her doath occurring eighteen 
months ‘after that of testator :—/eld: 
the Crown was entitled to succession 
duty thereon, although succession 
duty had been. wen aid by the exors. 
under the first l on the residua 

estate.— Re PonN Aces ye (B. C.), 
[1925] 2 W. W. -——CAN. 

h ii. oe, gift in trust for 
Presabyteriun Church of New Zealand-— 
For purpose of assisting foreign mis- 
sionary work.j}—Held: the Presby- 
terlan church was a “ successor ’* under 
Death Duties Act, 1921, 8. 16.— 
PrerercaL Trustees, kerare | & 
AGENOY Co., LTD., OF NEW een 
Sramp Duriges Comr., [1927] N Zz. 
L. R. 714.—N. Z. 


PART Vv. SECT. 2, SUB-SECT. 5.—A. 


670 iv. ———~ Donor of trust fund— 
Pera Dutics Act, Rh. S. A., 1922 
28), «. 6.---A.-G. on ALBERTA v. 
SOWA, 11926) 1 D. L. R. 295; [1926]- 
8S. O. R. 142.—CAN, 


PART V. auc anata 5.— 
af. Succession Duty Act, 1915 (c. 27) 
(N. B.}—Absolute power of appoint- 
ment.j-—PROVINCIAL SECRETARY as 
BORER v. rye (N. B.), [1923] 2 


PART v. SECT. 2, SUB-SECT. .7.—B. 


718 1. Realty outside province— 
Devised under trust for sale—Testator 
domiciled in ‘Where b ne 








ovince. }-— 

will of testator, who died do 

in British Columbia, land outside the 
rovince is devised to a trustee under 
ction to convert it into money, 

it is not, while at least it is yet unsold, 


ae to d g."B. C under Renee Duty 
Ace coun ae eee [1927] 1 p L. R. 
602; (1927) 1 Ww. Ww, R. 1483; 88 


B, C. BR. 28,—CAN. 

yi, —— —— Agreement for sale.] 

+ residont & domiciled in U. 5. A. 
agreed by writing under seal to seil 
res wad by him-in the province of 
coe. une purchaser going into 
possess ent ue urchage-money was 
be paid, wt ith fe eer es At 
th Beppe hears was a 

baie 0 be © agree- 
ment eet : V., at hi coaens was 
the owner property situated in 
Alberta or of an interest in the land, 
Hable to duty in Alberta under Suc- 
cession Duties Act, 1914 (co. 5), the 
question not be determined by the 
locality of the debt, but by the nature 


Parr v. 


' mtges. 


Vol. XXI.—Estate and Other Death Duties. 
719. Add. Annotation :—Distd. A.-G. v. Belilios, 


Cases 622—'765. 


[1928] 1 K. B. 708. 


Council & 
WG. v. 
A.-G., 


755a. 
ante. 


724. Add. Annotacion :—-Consd. A.-G. v. Belilios, 
{1928] 1 K. B. 798. 


725. Add. Annotation :—Refd. A.-G. 
[1928] 1 K. B. 798. 


726. Add. Annotation :—Consd. A.-G. y. Belilios, 
[1928] 1 K. 


732. Add. Annotation :—Distd. 
[1928] 1 K. B. 798. 


--+—Re BATEMAN (BARONESS), No. 107a, 


v. Belilios, 


B. 798. 


. v. Belilios, 


765. Add. Annotation: —Consd. Re Bateman, 


[1925] 2 K. B. 429. 


of the interest held by deccased in ss 
Iberta land. rte ee v. A.-G. FO 
ALBERTA, {1924] 3 L. R. 467; 3 
W.W.R. 821: 20 Alta. an R.424.—CAN, 
sk. Mortgages on land outside pro- 
vince—Owner domiciled within province.] 
—Held: stibject to a a unger 
aT one Re a : (io2G 
C —Re PARKER 
D. Lu. R. 783; (1926) 1 1 W. W. 
1105: “80 B. C. R.—CAN. 


ee V. SECT. 2, SUB-SECT. 7.—C, 


k i, Held: subject to 
duty under Succession Duty Act, 
S. B. C., 1924 (c. 244).—He Suo- 
CESSION DUTY on A -G. FOR BRITISH 
rie debe s v7, WILSON (B. Gs [1926] 
4D. L. 139; 1927) 1 WwW. W. R. 
560 GAN. 


k li, -—— 
domicil was in Ontario, 
securities, which were in a_ safety 
deposit box in a bank in Michigan :— 
Held: the securities were subject to 
duty under Succession Duty Act, 
R. 8. 0., 1914 (c. 24).—A.-G. FOR 
ONTARIO vw. BaBY, [1927] 1 D. L. R. 
1105; 60 0. L. R. 1.—CAN, 

k iii. -— - - —.}--Debenture stock 
of a city in Nova Scotia, transferable 
& redeemable at the office of the city 
treasurer, & money in a bank at the 
same city, belonging to testator 
domiciled in New Brunswick :—Held : 
not Hable to duty undocr Succession 
Duty Act, S., 1903 (ce 17).— 
RECEIVER ‘GENERAL or NEW BRUNS- 
es FT aca eh 43 N. BR. 

n i. --—— Spenaity deht.J—A mtgeo- 
debt due in New Brunswick at the ue 
of the foreign creditor’s death is 

perry of the creditor’s estate w ich 
fi be Hable to duty under Succession 
uty Act, 1915.—RoyauL Trust Co. 

“d PROVINOIAL SHORETARY, pasnuN ~~ 

rt New ea ae aes seve D.L.R 
Pies 8. cok. 9 revsg. 52 


n il, 





meen oe 


.}—-Testator, whose 
possessed 





——— oe eBeasdis debts 
secured by bond & mtgo. of rea) estate 
situate in Nova Scotia, the bonds & 
being in the possession of 
testator in New Brunswick at the time 
of his death :—Held: liable to duty 
under Suoceasion Duty Act, C. S., 1903 
oo A ticles ENERAL OF New 

WICK 1. nee eeven (1915), 
sai Ne B. R. 258.—C. 








pe gistered outside 
province. “banking co., with a head 
office at Montreal in the Province of 
Quebec, had power by statute to main- 

in any province a registry office 
at which alone shares held by resi- 
dents in that province were to be regis- 
tered & could validly be transferred. 
A. resided at Halifax in the Province 
of Nova Scotia, & died there, Ante 

red at an office of t 

co. at ee under the above ata: 


tuto wer. Under ee paratate Duty 
Aot do.), 1909, art. 1876, duty was im- 
posed upon ‘‘ property actually situate 


575 


within the provir e, whether the trans- 
mission t pl. » within or without 
the provin s—-Held: as the owner- 
ship of the sh&res could b ‘effectively 
dealt with only in Nova Scotia, they 
were not property situate in Quebec, 
& the claim could not be maintained. 
—-BRASSARD v. Sg tty {1925} A. C. 
371; 94L. J. P.O. 81; 1382 L. T. 647; 

41 T, L. R. 203.—CAN, 


Pp. For the paragraph in the origina 
volume substitute the following para- 
graph :-— 
Owner not domictied within 
province Recognition of status of 
*‘ wives."’}—If a person domiciled in a 
country whose laws permit he 
amous murriages is married there to 
wo wives, & dies while still domiciled 
there though tomporarily residing in 
British Columbia, the status of the 
wives will be recognised by the cts. 
of British Columbia for the purpose 
ot fixing the succession duty payable 
roperty in British Columbia Soins 
an er deceased’s will to each the 





wives.— YEW v. ce te FOR oe 
CoLumsBra, (1924) 1 D. L. R. 1166; 
W. W. RR. 753: 33 B. GR. 60s 


revsq. S. C. sub nom. Re LEK CHEONG, 
[1923] 1 W. W. R. 867.—OAN. 


PART V. SECT. 3, SUB-SECT 1. 


sl. Declarulion of trust several years 
before death.)}—~Ten years before his 
death an owner of debentures executed 
a declaration of trust whereby he 
declared that he held them in trust for 
his children & deposited the debentures 
& the declaration in a bank where they 
remained until bis death. He never 
received any benefit from the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
he rctained any bencficial intercst. 
No part of the income was paid to the 
benefictaries, but the trustee invested 
it in trust or placod it to the credit of 
a trust acconnt in the same bank where 
it accumulated until-he died :—Held ; 
the fund was not liable to sucecssion 
duties under Succession Duties Act, 
R.S. A. 1922 (c, 28).—COWwaAn v. A.-G,, 
at 2 Dp. L. 2. 647; (1925) 1. 
R. 993; 2] Alta. Li R. 241; 
ee [1926] 1D. L. RB. 29.—CAN, 


PART V. SECT. 3, SUB-SECT. 7. 

0 , Valid net pocoeson Duty 
Act, 1923 (c. 13), 8. 17 (8), overrides 
a direction in a will that legacies be 
paid free from all succession duty 
pa able under any Act of Saskatchewan. 

te pe agg tn ESTATE, CANADIAN 
PERMA Trust Co. v. McADAM 
Serre 4 nT 9 28] 1D. L. R. 182; [1927] 

W. R. 773.—CAN. 


PART V. SECT. 4. 


gm. Provincial duty-—  Assels in 
Deceased forming part of larger estate— 
domiciled outside provence .}— 

Deceased, domiciled outside British 
Columbia, left personal mc porly of 
$1,000,000 of which $10, was in 





Cases 796-—943. 


796. Add. Annotations :—Consd. A.-G. v. Bedford, 
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increased value of the succession for the 


[1926] 2 K. B. 184. Refd. A.-G. v. Belilios, urpose of succession duty is to be calculated 
by reference to the age of the successor at 


[1928] 1 K. B. 798. 
796a. 








Held: 


T. L. R. 669 ; 
799a. 





Finance Act, 1925 (c. 36), s. 24.]— 
Circumstances (see No. 90a, ante) in which :— 
succession duty was not payable, 
since the above sect. was not retrospective.— 
A.-G. v. Bexinios [1927] 2 K. B. 
revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 

.|—-Where a person, who has succeeded 
to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 


439; 43 K.B. 


the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to the value of the property when 
the succession first arose, less the 
err pas v. BEDFORD (DUKE), [1926] 2 
9 
541; 42 T. L. R. 346; 70 Sol. Jo. 465. 
824. Add. Annotation :—Refd. 
ment Co. v. Betts, [1928] A. C, 143. 
853. Add. Annotation :—Refd. Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 


ground 
95 L. J. K. B. 617; 185 L. T. 


Ormond Invest- 


Part VI.—Probate Duty. 


899. 


914. 
Trustee, [1926] Ch. 863; 
771. 


British Columbia :—Held under 

R. 8. B. O., Acts 1911 (c. 217) & 1921 
(c. 58), the id be payable on tho net 
amount eae 6 1¢ per cent. on the 


first $100 Onn 24 per cent. on the 
second $100, 5 per cent. on 
e balance : ” the sum thus ascer- 


tained the $10, 000 within the province 
was charged with ite ad doh bat rat 
was taken by the province.—Re 
CESSION DuTy Act, Re HECHT, (19241 
TW. W. Re 1153 33 BO. RR. 154.— 


PART V. SECT. 5, SUB-SECT. 1. 





h i. ——-.J— Although exors., 
when applying ing for ancillary letters 
patent in veh Columbia, had piaced 


& value on the estate in the province 
Hi ae pend 0 se of succession duty &, 

d by the Crown, had given 
a a paka to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown; but 
they have stijl the right to preacnt-a 
petition under Succession Duty ‘Act, 
8. 43, to a judge of the Supreme Ct. 
of the province who has jurisdiction 
to determine what property of the 
estato {s lable to duty & the amount 
due Sarre yt ames v.R.,(1924)4D.L.R. 
123; [1924] 8S. C. R. 406.—CAN. 


h ii. ---In an action on 
& bond to secure payment of duties 

under Succession Duties Act, R. 8. A., 

1922 (c. 28), wherein the defence was 
that the true value of the estate did 
not exceed $5,000 & no duty was pay- 
able :—ZTeld: the question of value 
was concluded by the values sworn to 
in the affidavits filed for the purpose 
of obtaining the letters probate, which 
values been caida Na as ‘aatla- 
factory by the Crown.—R. LONDON 
& LANCASHIRE GUARANTEE &. ACOIDENT 








Add. Annotation :—Generally, Mentd. Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 


Add. Annotations:—-Apprvd. Brassard v. 
Smith, [1925] A.C. 371. Apld. Baelz v. Public 
Pass v. 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
Refd. A.-G. v. Sudeley, [1896] 1 Q. B. 
354; A.-G. v. New York Breweries Co., [1898] 
1 Q. B. 205; Re Aschrott, Clifton v. Strauss, 
[1927] 1 Ch. 318; London & South American 
Investment Trust v. British 


(Australia), [1927] 1 Ch. 107. 
Goods of Ewing (1881), 6 P. D. 19. 


Mentd. In the 


917. Add. Annotations :—As to (1) Consd. Baker 


vo IR. 
British 


Tobacco Co. 


(Alta.), (1926] 4 D. L. R. 874; 
foe6ns W. W. Tt. 461.—CAN, 

2: Aggregate value—Succession Duty 
Act, C. S., 1903 (ce. 17).J—RECELVER 
GENERAL OF N&rtw BRUNSWICK Uv. 
Eopeenouge (1915). 43 N. B. R. 258.-— 


PART V~. SECT. 5, SUB-SECT. 2. 
st. * Net value '’—Mode of caiculation 
ey As pon value including life ei 
money.j--R. ¥. MEIBACH, [1927] 2 
D. L. mR. t 1020 ; [1927] 1 W. W. Qh. 981 ; 
22 Alta. L. R. 482.—CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


sw. Valuation of estate & acceptance 
by Crown of} surety bond-—ight of 
executor to distritute estate—Succession 
Dity Act, R. S. B. C., 1911 (ec. *217). — 
MINISTER OF FINANOE v. CALEDONIAN 
ee ae Co., Re LAND REGISTRY 
cT & HIGGINSON, a 4D. L. R. 
439; ; [1923] 3 W. W. R. 925.—CAN. 


PART V. SECT. 6, SUB-SECT. 2. 


sa. Postponement — Dispited claim 
against estate.|}—Where deceased’s es- 
state is subject to a claim, not admitted, 
on notes made as surety for another, 
while it is right to postpone tho final 
settlement of the exor.’s liability for 
succession duty as to the sur repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 

aed ger the Pipes of payment to a 
time = showe oe age a — 

Eri rage a ment of duty upon © 
sum gheald t be determined that the 
estate is not Hable for the claim, & 
a further term that, if the estate i» 
liable, the exor. should pay outy upon 
his claim against the principal debtor. 
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v. Archer-Shee, [1927] A. C. 844. Refd. Herbert 
Comrs., J. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 


1 K. B. 798. Generally, Mentd. Brassard v. 
Smith, [1925] A. C. 371. 

919. Add. Citation : — Subsequent provesdinie 
(1883), S. B. & Ad. 78. 

943. Add. Annotation:—Mentd. Re Bow 


Williams, Ex p. Trustee, [1927] 1 Ch. 441. 


—He she liga Duty <AcT & 
a on deer gar. WwW. W. R. 1087; 


PART V. SECT. 6, SUB-SECT. 3.—A. 


sh. ** Sister "' of deceased —Succession 
Duty Act Amendment Act, 1899, a. 2 (4) 
—Ineludes half-sister. ]-—~Re “OLIVER 
(1901), 8 B. C. It. 91.—CAN. 


PART V. SECT. 8, SUB-SECT. 1. 


sd. From rnd date payable—Suc- 

cession Duty Act, Rk. S. B. O., 1924 

By 244).J—Re OLDFIELD Horarn, 

te SUCCESSION Duty Act (B. ©C.), 

{1937} 4D. L. RR. 711; [1927] 3 
. R. 361.—CAN. 


ets Extension of date from which 
interest oH Gua for—Time 
for maki such an applica- 
tion might be made after the oe 7k 
tion of the six months during w 
if payment were then made, no intarcat 


was we ble.— Fe a (1926) 
1 D. 894 ; [1926] 1 . W. R. 
366 : 38 it 8 1 334 OL AN. 


PART V. SECT. 8, SUB-SECT. 3. 


sj. Hearing aay summons «under 
Succession Duty , RS. B.C. 1924 
244), a. $4e hd ust "be bef efore judge who 
sued puenon ae flag Page banlaet 
MINI8BTER OF BURKE: 
ae C.), hose rt *D. LL. R. $325; 
sub nom. R. v. BURKE- RocueE 

(1926), $7 B. oh KR. 313.—CAN. 


PART VI. SECT. 2, SUB-SECT. 1.—B. 


886 i. Not liable to yet yi 
Probate », Rk. S. B. 1924 
(c. 202). OWMAN v. A.-G. CB C.), 
1926) 4 L. R. 4 CAN: 


ESTOPPEL. 


Vol. XXI.—Casés 5—204a. 


Part |.—Nature and Classification. 


5. Add. Annotation :—As to (3) Refd. H. v. H., 


[1928] P. 206. 


7. Add. ones -—-Refd. H. v. H., [1928] 


P. 206 
8. Add. 


45 'T. L. R. 127. 


9. Add. Annotation '—Refd. H. v. H., 


Annotutions :—Refd. 
Hyman, Hughes v. Hughes (1928) 139 L. T. 
416. Mentd. Statham v. Statham (1928), 


Corpn. v. 


10a. 





Hyman v. 


11. 


P, 206, 


[1928] 28. 


2), (1925) P. 69; Employers’ Liability Assce. 


ck, Collins, [1927] A. C. 95; 


The Jupiter (No. 2) (1927), 137 L. T. 383. 

-|—Estoppel is a rule of evidence, & not 
a bar to the jurisdiction.—H. v. H.., [1928] 
P. 206; 97 L. J. P. 116; 
TL. R. 711; 72 Sol. Jo. 598. 


Add. Annotation :—Refd. . v. 


139 L. T. 412; 44 


-» [1928] 


om 


Add. Annotation :—Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


Part IIl.—Estoppel by Matter of Record. 


P. 206 
10. Add. Annotations :—Mentd. The Jupiter (No. 
52. Add. Annotation : — Mentd. 
Leeming, [1926] 1 K. B. 160. 
63. Add. Annotation :—Consd. Selby v. Atkins 
(1926), 185 L. T. 45. 
96. Add. Annotation :—Distd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 
108a. 





PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 


sa. Irregularities in procedure.}—The 
dismissal of prior motions for 
irregularities in procedure does not 
prevent an an cation on @ subse- 
He Dor proper 


motion 
eat 3 Mines. {1925] ai D. L. R. 


sh. Action on tmmoral contract.}—On 
the trial of an action the judge came tn 
the conclusion that the evidence dis- 
closed an illegal contract under which 
defts. were to receive part_of the 
money obtained by pltf. while d 
in prostitution, & that. 
was of an indecent character & unfit 
to be dealt with, & he dismiased it, 
the formal judgment stating that *‘ this 
ct. does of its own motion & bari hal 


them, order that this action be dis- 
missed out of this ct., with costes ’’: 
Held: the order precluded pitf. from 
again suing in rospe ct of any of the 
causes of action Nuded in 

ment o cl —GUILBAULT 1%. 
BROTHIER (1804), 24 CC. L. T. 342; 
10B.0. R. 4 CAN. 


--Money-lendete Act, 1900 (c. 51), 
s. 1 (1), does not empower a judge to re-open 
@ money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft. borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect.—CoHEN 
v. JONESCO, [1926] 1 K.B.119; 95L.J.K.B. 
100; 90J.P.18; 42T.L. R. 41 ; 
138 ; revsd. on other grounds, [1926] 2 K. B. 


Freeborn v. 1; 
J.P. 
C. A. 


95 L. J. K. B. 467; 134 L. T. 690; 90 
74; 70 Sol. Jo. 386; 42 T. L. R. 294, 


122. Add. Annotation :—Refd. King v. Sunday 


148. 


151. After 
190. 


204a. 





70 Sol. Jo. 


Ve 


104i. -——— .-]J—Where an order 
was made at chambers Peat consent x gt 
the parties, & an ap was sub 
auedtiy taken by the err for one of 
the parties that at the time of the 
ma of the order Fg was under a 
misapprehension as to the effect of 
two ju ents of the Supreme Ct. :— 
Held: e consent order operated as 
an eatonp 1.— Fe eee [1924] 1 
D.L. R. 295; 56 N. 8S. R. 389.—CAN. 


PART II. saad 9 ce ‘idan 1.— 





201 i. In administration suit— 
1 as summons nst adminis- 
trator—Subs e action 


by 
as be- 
lieved to have died intestate, & D. 
took out a grant of letters of adminis- 
tration de is non. Subsequently 
a sister of D. issued an o ating 
summons, an order for adm tration 
also an order that four 
pa mts should be made to four 
ais of D. out of the funds in ct. to 
the credit of the matter. D. was 

resented by counsel at the h 

of the summons upon which this 
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Pictorial oe (1920), Ltd. (1924), 
133 L. T. 397. 

141. Add. Annotation :—Mentd. Re A Debtor, 
[1927] 1 Ch. 410. 


Add. Annotation :—Consd. Conquer v. Boot, 
{1928] 2 K. B. 336. 


this case add ‘‘ Decree for restitu- 
tion of conjugal rights.|-—See [luspanp & 
WIFE, No. 4767a.”’ 

After this case add “ 
INSURANCE, Vol. XXIX., pp. 122, 182-184, 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.” 
For deduction of costs—Not res judicata. ] 
—Pitf., who had been negotiating for the 


———— |—-See, also, 


order was made. Subseguently UD. 
was advised by his solr, that a will 
which he knew his father had made, 
& which had been burned by his father’s 
directions, was not legally revoked, & 
D. instituted an action to revoke the 
grant of letters of administration de 
bonis Aca to himself, & to prove the 


will in solemn form :—Held : 

an oO ting summons by a next- 

of-kin for administration inet D. 
as administrator, it was no 


open to 
D. to challenge in those proceedings 
the fact that he was an administrator, 
& D. was not estopped by the above 
orders.—DOOLEY v. DOOLEY, [1927] 
I. R. 190.—IR. 
204i. ——~.}-An interlocutory Judg- 
ment, which definitely decides a ques- 
tion of law, & from which no appeal 
is taken, may be res judicaia when the 
question is raised between the same 
yet oven in the same action.— 
IAMO WESTERN REALTY Co. 
Meg aD. "h. R. 922 : [1924] S. C. R. 


sf. Order etriking out guardian ad 
litem’s name from record.}-—-Held: not 
to operate as res judicata cata.—K UMAR 
eATeeNaNe ‘SINGH vw. MAHARAJAN SIR 
RAMESH W. INGH eee (1927), 
I. L. ewan 5 388--IND 
37 


purchase of a house, handed to deft.. as his 
agent, the amount of the deposit & the 
balance of £490 payable to the vendor on 
completion & inate cted deft. to Be this 
balance to the vendor when completion took 
place. oe did not take place, & 
ltf. demanded the above balance from deft. 
brought an action against him to recover 
it. The vendor claimed that pltf. was Hable 
to him for £100 damages & directed deft. 
not to pay over that sum to pitf. Deft. 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 
an issue, & ordered that deft. should pay 
into ct. the.£100 less his costs. On the trial 
of the issue the vendor's claim was i : 
Pitf. then obtained leave to sign ju ent 
for £390, for which deft. admitted liability. 
Pit£. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft. contended that the master’s order 
allowing deft. to deduct his costs was fina] :— 
Held; the master’s order allowing the dceduc- 
tion of costs was not res judicata, but merely 
relieved deft. from paying the full £100 until 
the decision of the interpleader issue & the 
result of the action, & pltf. was entitled to 
recover the full £100.—ALLNUTT v, Mitts 
(1925), 42 T. L. R. 68. 
To the cross-reference followi this case 
add ‘‘In proceedings before Railway & Canal 
Commission—Under Mines (Working Facilities 
& Support) Act, 1928 (ce. 20).|—See Minzs, 
Vol. XXXIV., pp. 635, 636, No. 325.” 
Add. Annotations :—As to (4) Refd. Jacobson 
v. Frachon (1927), 138 L. T. 386. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 
214a. ———.]—A previous decision on a matter in 
dispute between parties does not create an 
estoppel unless {1) the decision was given by 
a competent tribunal, & (2) the matter was 


209. 


213. 





raised & controverted before that tribunal & - 


was clearly & finally decided by it.—Easr- 
woop & Hort v. StupER (1926), 31 Com. 
Cas. 251. 

215. Add. Annotation :—As to (2) Refd. Eastwvod 
& Holt v. Studer (1926), 31 Com. Cas. 251. 

222a. ——.]—In July & Aug. 1920, the share- 
holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
volun winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distillmg up to Mar. 31, 
1921, but not after, & pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. 


PART II. SECT. 8, SUB-SECT. 1.—A. 


213 x. ——.]}--VILLAGE OF HAGERS- 
VILLE v. HAMBLETON, [1927] 4D. L. R. 
1044; 61 0. L. It, 327.—CAN, 


PART II. SECT. a SUB-SECT. 1.— 
B. (b). 


Agency. |-—~Where a ju ent for 
seed bs ween 280 xvii. 


An assessment to income tax was - 


cause of action is different from what 
it was in the firat action, the matter is 


not res judicaia.—BRANI 

{1924] e Z. L.-R. 481.—N.Z, 

PART II. SECT. 3, SUB-SECT. 1.— 
_ B. (d). 


———, }-— Resp. claimed to 
deduct £1,000 in com: ng the je 
eon r 


made upon the co. for the -year 1021-22 in 
respect of the profits of its business on the 
footing that the liquidator was ing on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
- on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs,, & that 
they were bound to follow his decision :— 
Heid: the Special Comrs. were not pou 


the decision of the recorder e 
1920-21 appeal to discharge the 1921-22 
assessment. —- Epwarps v. ‘OLD BUSsH- 


MILLS’? DistrtuERY Co., Lap. (IN LIQqurIpDA- 
TION) (1926), 10 Tax Oas. 285, H. L. 


282, Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1026] A. C. 155. 


256a. .|—Applts.’ mine was worked during 
the years 1919, 1920, & 1921 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period :—Held: the question of- average 
annual value was not res judicata by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year.—BROKEN HILL PROPRIETARY Co. v. 
BROKEN Hou MounicrpaL Councin, [1926] 
A.C.94; 95L. J. P.C.83 ; 134L. T. 335, P. C. 
257. Add. Annotation :—Distd. Hoyatead v. Taxa- 
tion Comr., [1926] A. C. 155. 
265a. Decision that patent valld—Subsequent action 
for infringement— Whether defendant estopped 
from disputing validity of patent.|—In an 
action for infringement of a patent deft. 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft. that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
‘the specification not disclosed by G. or V., & 
that, owing to the issue of infrin gement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims :—Held: the ct. was not strictly 
bound by a prior decision as to anticipation, 





230 xviii, —-~-—.)|—WILSON 
CAMERON (1842), 1 Kerr, 542.—CAN. 

230 xix. ———.J—CHAMBERS v. DOL- 
LAR & STEVENSON (1876), 2B U. C. Wt.’ 
599.—OAN, ‘ 


v. 


GAN v. SABA, 


- 230 xx. ———~.}-JonEes v. Ciry OF 
a (1901), 31 8. C. R. 320,— 


t 
ad that 
was the principal & the other the for the year ending 1, 1 & 280' xxi. Toh ee v. REAUME, 
agent, the ja nt is conclusive as e recorder allowed the deduction [1926] 1 D. L. KR. 1024;. 600. L. R. 
to t ~-PLUMB vt. MACDONALD . The question came Pps G3.—OCAN. 
W. C.) ReGisterep, Latoamr ve. before the Special Comms. by wer an 
Topacco Oo., Urp., [1926] Seat rome eniemem ene st! 2-23 : 
1D. L, R. 899; 68 0. L. R. 322.—CAN, —Heid: the reoorder’s decision on pant il, SECT. 3, SUB-SECT. 


PART IL, SEO?. 3, SUB-SECT. 1.— 
» (@). : 
225 j. General rule.--~Where the 


the assessment for 1921~22 was bind- 
waetton 


& the was 7e8 — 
eras v. Manarrey, (1095) N. 167; 
16 Tax. Cas. 594.—IR. 
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254 xi, ——~.]--CHAMBERS ¥. 
(1875), 25 ©. P, 180.—CAN, : 


was open to deft. to pe ve anticipation 
by ts not before . et. in the pre- 
vious action.—HiaGinson & ARUNDEL v. 
PyMAN, Samm v. Samm (1926), 48 R. P. Cc. 


291, Cc. A. ; 
Ree aan Re Higginson & Arundel’s Patent 
276. Add. Annotations :—As to (8) Aporvd: Hoy- 
vy. Taxation. Comr., Pickford . ©. a 
' Refd. Pickford v. Quirke, ckford v. I. R. 
Comrs. (1927), 44 T. L. BR. 1 
291. Add. Annotation eee Refd. Sanus 
v. Boot, [1928] 2 K. B. 336. 
294. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1026] A. C. 155. 


26a. Admission.|——Under a will the annual in- 
sceaifra from an estate in Australia was divisible 
the trustees between testator’s daughters. 
e trustees objected to an assessment for 
che financial year 1918-1919 under Land 
. Tax Assessment Act, 1910-1916, of Aus- 
” tralia ; they claimed under sect. 88 (7) of the 
Act a “deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any & which 
of theth, in the land were origina] shares 
within sect. 38; (2) how many deductions 
of £5,000 resp. should make. The Full Ct. 
answered these questions as follows: (1) the 
shares of the six children surviving at the 
date of the assessment; (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ct. upheld that view, & held that the comr. 
was not estopped by the previous decision :— 
Held: the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given.— 
HoystTeaD v. TAXATION Comr., [1926] A. C. 
165; 94L. J. P. C. 79; 184 L. T. 354; 42 
T. L. R. 207, P. O. 


Annotation :— Consd. "Plokford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 44 T.L.R.1 


Vol. XXI.—Estoppel. Cases 265a— 483. 


334. Add. Annotation :-—Refd. Hoystead v. Taxa- 
tion OComr., [1926] A. ©. 166. 


366. Add. Annotation ee ee ee enaeay 
v. Air Council, [1927] 2 K. B. 517 


Add. Annotation :—Mentd. More: v. Weaver, 
{1928} 2 K. B. 520. 


885a. ———.]—- Circumstances (see CONFLICT OF 
Laws, No. 1135a, ante) in which :—Held: 
as pitis. were not parties to the Turkish 
proceedings the doctrine of res judicata could 
not apply to the question of breach of 
contract. ear arriaee Linss, Lrp. v. Reap 
(1927), 44 T. L. R. 7: reved. on other points 
(1928), 44 T. L. R. 285, 0. A. 

405. Add. Annotation :—Refd. Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 666. 


417. Add. Annotation : :— Menta. 4.-G. v. Hornsey 
B. C. (1926), 43 T. L. R, 

422. Add. Annotations ;-—R 
On (Shanghai) (1927), 44 ; 
Salvesen (or von Lorang) v. eae ree Poe 
Administrator, [1927] A. C. 641. Mentd. 
The Goulandris, [1927] P. 182. 
. Add. Annotation :—Refd. A.-G. v. Denby, 
Be 925) Ch. 596. 


|—To sustain a second action on the 
same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages.——CONQUEK v. Boot, | 1928] 
2K. B. 336; 97 L. J. K. B. 452; 130 L. T. 
18; 44 T. TL. R. 486, D.C. 


381. 


_Engenchl v. Wing 


447a. 





457. Add. Annotation :-—Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

460, Add. Annotation :—Mentd. The Goulandris, 
[1927] P. 182. 

461. Add. Annotation :—Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

478. 


Add. Annotation :—Refd. ac ae alain 

v. Air Council, [1927] 2 K. B 617. 

4771. Add. Annotation :-—Mentd. The Goulandris, 
[1927] P. 182. 

Add. Annotations :-—Consd. Conquer v. Boot, 

[1928] 2 K. B. 336. Refd. Debenham v. Per- 

kins (1925), 133 L. T. 252. 

482. Add. re ee ee: Palmer v. Crone, 

[1927], 1K. B. 804. 

483. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


480, 


PART II. SECT. BL mai 1.— 


a BE WINE Co. 
(Sack) in926) D. +3 x aie —CAN. 

274 —~—. +} —CASSID v. IN- 
GOLDABY ? (1875), 36 U. Cc. R339, —CAN. 


of). | 
276 il. —-—.}—An action was brought 
by B 00. to remove two of ite 


to obey an Sanat of the 
ob 1 to 7 bm Deeyions aceon other trustee 
er 
—— shares -—Held : 
estopped by the 


dett. trustees wi 
i et er a the PEeYiO ous action 
status of directors 
ohvecting had omank aasesement of the 
steck, ag that wae a question which 
should have been in that action. 
—FERASER RIVER NING CoO. oo. 
cAK (1896), 5 dD. Oo. R. 83.— 


6 iit, ——~.}+—FoRSYTH v. Boe 
(LEBEL 15 8. 58.6. R. 643. —CAN. 


PART i. ‘gor, ¥ _SUB-SECT. i— 
308 i. General ruié, }--CARPENTER 1. 


elle are G BaNK OF CANADA (1862), 
2K. & A. 111.-—CAN. 


PART Il. ae. a i SUB-SECT. 1.— 
® e a i. 

$29 xxvii. Co-defendants. }|---If 
the relief g given to pitf. does not require 
or involve a decision of any case 
between co-defts., they will not be 
bound as between each other by any 
proceeding which may be neccessary 
only to the decree pltf. obtains.— 
Ma Pan Nyun v. Mauna Sir PHAUNG 
(1938), I. L. R. 6 Ran. 575.—-IND. 


PART Il. SECT, 8, SUB-SECT. 1.— 


346 li. -—~— 
on covenant t of é : }~An ecuoe 
on & covenant o demnit y 
ertoppel 1 to the general Le that an 
‘binding only pies goes 
UVUABANTER. & AC open oe 
1926] 1 D. L. 
. R. 1483; 36 B. Ro oe 





374 li. —— Paitin 
v, pane CHITTTAR 


579 


HALAM PILLAI 
(1927), 


I. L. R. 51 Mad. 128.—IND. 
PART II. SECT. 8, SUB-SECT. 2.— 
; B. (a) il. 


465 1. Lease—U: 


{ 


tg A Long pplt., fro 
toensing ws. Pp. 
resp. & & licensee of an hotel, was con- 
d of gn offence under Liquor Act, 
4ei4 (N.S. W.). a the conviction, 
ued 0 same day, resp. 
BlOnehe en action Tor ejectment againat 


ent wee sedi Reh “bya 


tor e stactwnent 
ageinst applt., claiming to be entitled 
oe on the srouud “of the 


conviotion -—Held: res was noe 
de from 


aN bim.— 
Go APIN w og4), oe C. L. 
347: 95 S R. N. 1S. W. 291; 3 
N. 3. W. W. N, 7.—AUB, 


Cases 492-579. 


492. Add. Annotation :—As to (1) Refd. Eastwood 
“ Holt v. Studer (1926), 81 Com. Cas. 
61. 


: ~.]—Held: a statement of claim should 
be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous plotimaas, in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScrRuTTON, L.J.).—MACKENZIE-KENNEDY v. 
Arr CouncIL, [1927] 2 K. B. 517; 96 L. J. 
K. B. 1145; 43 T. L. R. 733; 71 Sol. Jo. 
633, C. A. 


508a. ———.] —- MACKENZIE- KENNEDY ». 
CounciL, No. 498a, ante. 


510. Add. Annotation :--Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


511. Add. Annotation :—As to (2) Consd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


528. Add. Annotation : — Mentd. 
Gyani, [1925] 1 K. B. 617. 


538. Add. Annotations :—As to (1) Refd. Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. LL. jig Benger Chetty (1926), 
95L. J. P.C. 197: Pirie v. Richardson (1926), 
70 Sol. Jo, 1023; Cumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W. C. C. 780. 
Generally, Refd. Jenkins v. Jenkins, [1928]| 2 
K. B. 501. 

Add. Annotations :—Apld. Pirie v. Richard- 
son, [1927] 1 K.B.448. Refd. Re Pennington 
& Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 96 L. J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 
Add. Annotation :—Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 

In the last line for ‘‘ case of the law 
‘* case out of the law.”’ 

Add. Annotations :—Refd. Pirie v. Richard- 
son, [1927] 1 K.B. 448; Cumberland v. 


ATR 


Fishwick _ v. 


540 


546, 


9% 


550. read 


PART lJ. SECT. 3, SUB-SECT. 2.— 
B. (b). 


496 ii. ——.}—Wriuiass & Szars BIN Y. BisHana 
vy LICHARDS (1918), 25 B. C. R. 19.— 


507 sviii. 
PART IL. SECT. 8, SUB-SECT. 2.—  [(1927)1 W. W. 
B. (4). 455.—CAN. 

507 vi. ———.}—Where a cause of 
action is shown & the claim is defended, 
tried & decided, or where the real issue 
between the parties, although not set 
ont in the statement of claim, is tried 
& decided, it is not open to pitt., ey 

© 


of attack in the former suit, plitfs. 
were not bound to do so.—ABIp-U 


T, ALI 
UN-DIN, ETc. (1927), I. 
308.—IND. 


———.+--SOKOLOSKI st. 
WINISKI, BAe 2 D. 
t. 9725; 21 Sask. L. R 


PART Il. SECT. 3, SUB-SECT. 2.— 
B. (f). 


g oe i. meet of rye for delay— 
roceed compensa: 
tion Tor further ee ak 


delay.}—Where there 


ENGLISH AND Emprre Dicest SupPleMent. 


oe Tram. Co. (1927), 20 B. W. C. C. 


After this case add ‘‘ Compare Contract, 
No. 168a.”’ 

bk. Add. Annotation :—Generally, Refd. Cumber- 
land v. Lanarkshire Tram. Co. (1927), 20 
B. W. C. C. 780. 


559. Add. Annotations :—-As to(1) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
v. Perkins (1926), 183 L. T. 262. 


578. Add. Annotation ;—As to (2) Refd. Firm of 
e M. K. R. M. v. Firm of M. R. M. V L., 
[1926] A. C. 761. 

5758. —— -—— Power to set aside judgment.] 
—A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the Jocal representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that pltf. was 
ignorant of its effect in law.—Firmm oF 
RK. M. K. R. M. v. Firm or M. R. M. V. L., 
[1926] A. C. 761; 135 L. T. 645; sub nom. 
Firm or R. M. K. R. M. v. Firm or M. RB. M. 
VY. LL, Re. M. K. R. M. SomasunpDaRaM 
CuETTY v. M. R. M. V. L. SuPRAMANIAN 
ee 95 L. J. P.C. 197; 42 T. L. R. 686, 

577. Add. Annotations :—Consd. Bennett v. White- 
head, [1926] 2 K. B. 880. Refd. Anderson v. 
Equitable Assce. Soc. of United States (1926), 
134 L. T. 557. 


577a. Action against partner—Subsequent 
action against firm.]—Firm or R. M. K.R.M. 
v. Firm or M. R. M. V.1L., No. 575a, ante. 


Add. Annotations :—Ae to (2) Refd. Deben- 
ham »v. Perkins (1925), 133 L. T. 252; Bennett 
v. Whitehead, [1926] 2 K. B. 380; Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 
M. R.M V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 





579. 


fact that a decree has been obtained 
against one of a number of joint & 
several obligants does not preclude a 
fresh action being brought against the 
others, if satisfaction has not been got 
under the decree already obtained.— 
STEVEN ov. BRoADY NorRMAN & Co., 
{[1928] S. C. 351.—SCOT. 


PART II. SECT. 3 
: Cc. (d) 


D- 
ETC., Haoor- 
L. R. 8 Lah. 


L. R. 1029; 


Aaiaaeal 2, cranes 


ni, ——.}—Where it had not beon 
established that in contracting to pay 
a commission, deft. had been acting 
as the agent ge H. & that pitf. . 


@ subsequent action relating: to was only one cause of action, & it was elected to look to H. for payment :~— 
same matters involved in the earlier pitf,’s right to have his- s Held: a judgment by default recovered 
proceedings, to put forward a cl assessed once for all :—Held: he ob pitt. t . Gid not render 
or pica which he had an opportunity finding that pltf. could recover no tf.’s against deft. res judicata, 
of pueeiny forward in the earlier Ei after commencement of a ce the cause t deft., 
ceedings but which hoe either omitted subsequent action was binding upon which it was admitted pltf. had before 
or chose not to put forward at that both parties & was not, though he sued H., did not exist against 

judicata, Want 9. Nueer, [i9s¢] roneows open to dispute. The judg: latter & was not effected by the Judg- 

. . ’ men 0 m a ed from ment.—-WILLIAMS ¥. DGE 
SDL. R. 670; T1084] 2-W. W. i. Pete ee RO’ been appealed from & ment WittaMs v., RopGens, (1921) 


1 138 ry * e 592 > rev «9 
{re24) 2D.L.R.97; [1924]1 W.W.R. 
39.—CAN. 
507 Vil. —-—.]—A suit is not barred 
by rea judicala w though the 


matter which forms the ground of 
attack might have been made a ground 


the yg gas es ead is v. 
(1924] 4 D. L. R. 420; 55 O. L. 
§52.—OAN. 


PART II. BECT., 2, SUB-SECT, 2,— 
e c 
572 i. Unsatiafied judgment.J—Theo 


60 8. 0. R. 664.—CAN. 
PART Il. SECT. 3, SUB-SECT. 2,— 
0. (@). 


586 iv. maces }—ABDUR RaHIM De 
MAHOMED BaRKaT ALI (1927), 65 
L. R. Ind. App. 96.—IND. 


PARENT, 
R. 


580 


580. Add. Annotation: —Distd. Debenham v. 
Perkins (1925), 1838 L. T. 252. 


581a. ——- -—-_- ——— Judgment for debt incurred 
after separation.}— Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that ac 
that date she has been acting as princi 
by reason of her having aparated rom on 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 


Vol. XXY.—Estoppel. Cases 580—993b. 


of one undivided debt.—DxzBENHAM’s, LTD. 
v. PERKINS (1925), 183 L. T. 252, D. C. 
Add. Annotations :—Apld. Dexters v. Hill 
Crest, Oil Oo. (Bradford), [1926] 1 K. B. 348. 
Refd. Andereon v. Equitable Assce. Soc. of the 
United States (1926), 1384 L. T. 557. 

Add. Annotation :-—Generally, Mentd. R. v 
oe JJ., be p. Larsen, [1926] 1 


593. 


610. 


647. Add. Annotation : dp to (1) Consd. Pirie v. 
Richardson, [1927] 1K. B. 448. 
659. Add. Annotation :—As to (2) Apld. The Point 


Breeze, [1928] P. 135. 
After this case add ‘‘ See, also, ADMIRALTY, 
No. 706b.”’ 


Part I1l—Estoppel Quasi of Record. 


677. Add. Annotation :— Mentd. Saklat v. Bella 


(1925), 42 T. L. R. 26. 
686. ,Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


687. Add. Annotation :—Refd. York Glass Co. v 
Jubb (1925), 1384 L. T. 36. 

692. Add. Annotation :—Mentd. Browning 
Crumlin Vailey Collieries, (1926]1 K. B. Bo0. 


Vv. 


Part V.—Estoppel by Deed. 


701. Add. Annotations :—Mentd. Palmolive Co. oe 
England) v. Freedman (1927), 44 T. L. R. 86 
English rg Growers v. Dering, [1928] 2 

B. 17 


734. Add. Annotation :—Refd. 

Jenkins, [1927] 2 Ch. 225. 

Add. Annotation :——As to 
-G., [1926] A. C. 289. 


-]—The recital, in a deed, of a former 
deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more.—GI1LLETT v. 
ABBOTT (1838), 7 Ad. & El. 783; 3 Nev. 
& P. K. B. 24; 1 Will. Woll. & H. 91; 7 
L. J. Q. B. 61 ; 2 Jur. 300; 112 E. R. G65. 


qiolations: -~ Refd. Fishmongers My atery Wardens & 


PART IJ. SECT. 4, SUB-SEOT. 3. 


623 i. General rule.}—Lack of juris- 
diction in the ct. deprives a judgment 


Torbay Hotel v, 


776. (1) Refd. Parr v. 





786a. 


st. Should not 


PART II. SECT. ins SUB-SECT. 2. 


ment of claim. pe oar LUMBER & 


Cominonalty v. Robertson & Staines (1848), 18 I. J. O. P 


916. Add. Citation :—94 L. J. Ch. 159. 


Add. Annotation :—Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. O. 355. 


998a. S. P. SEABOURNE v. POWEL (1686), 2 Vern. 
11; 23 KE. R. 619. 


Annotation s—Refd. Smith v. Osborne (1857), 6 H. LL. Cas. 


b. —-—.|—CLAYTON v. NEWCASTLE (DUKE) 

(1682), 2 Cas. in Ch. 112; 22 B. R. 871, L. C. 

et eee :—Refd. Morse v. Faulkner (1792), 3 Swan. 
on. 


patent of land issued, by deed poll 
made prior thereto, sold the land to LL. : 
—Held: in obtaining the patent T. 


be pleaded in state- : 
was estopped by the deed from re 


of any effect whether by estoppel or wanvuracTURING Po THOMAEN ' ‘rE 
Ore toy be eltonnel souk the & CLARK, (B. G), floae) f° De 1D. R. up tie i bin get und i388), 11 0. 1. 
aocistence a the oe Ww oe j andiction O71; 18 . 352.—CAN. 
ugne v. PARENT, — ; : 
tiga 4D LB. 420; 650. b. Re gli }-Vicromia att te panos ee . i degnitacia 
ay gg Lt. THOMSEN & Ed. TIFFANY v. 
PART Il. SECT. 5, SUB-SECT. 1. "i ae (BO ‘poaey D. L. Rt 071 ; MoRWAN (837) 5 5 O. “Ss. 598.—CAN, 


638 x. ——.}— JOURNEAY wv. RAtL- 
WAY PASSRNGERS ASSURANCE OCo., 
{1924] 1 D. L. R. 808; 50 N. B. R. 
501.—CAN. 


PART V. SECT. 2, SUB-SECT. 2. 
709 i. General rule.|—T., to whom a 


PART V. SECT. 9 


See cases in Part II., Sect. 5, sub- 
sect. 2, ante, 


581. 


ENGiisu’ anp Ewpre Dierst SuprpLrement. 


Part VI.—Estoppel in Pais. 


1021. er Annotations :—As to (2) Refd. Jones v. 

& Gillow, [1926] A. C,670. Generally, 

Ret - Commonwealth Trust v. Akotey (1925), 
94L. J.P. OC. 167. 

1086. Add. Annotation :—Refd, Lloyds Bank v. 
Chartered Bank of Serres Australia, ba China 
(1928), 97 L. J. K. B. 6 

1036a. .|—If a man sheceeener a ‘fact, to 
that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers aes — BEATTIE 
v. EBURY (LorpD) (1874), L. R. 7 H. L. 102; 
447.. J. Ch. 20; 30 L. T. Bai 38 J.P. 564 ; 
ene eee H. 1.3 affg. (1872), 7 Ch. App. 
7 J 


Annotations :-—Mentd. Weeks v. Froport (1873), L. R&C. P. 
427; McCollin v, Gilpin (1 1880), 390; York- 
shire Ry. Waggon Co, v. Maclure & eae Minerals Ry. 
(1881), 5 L. T. eS West London oomercls? Bank v. 
Kitson oof 3_Q. B. D. 360; rtson Harris, 
{1900) 2 Q. ite Halbot v. Lens, [1 9011 1 “Ch. 844: 
Oliver r. Bank of England, {1901} 1 cn eon Rainford v. 
Keith & Blackman Co., [1905] 1 Ch. 


1088. Add. Citation :—132 L. T. 99, 


1040. Add. Annotation :—Apld. Huddersfield Fine 
Worsteds v. Todd (1925), 1384 L. T. 82. 


1043. Add. Annotation :—Refd. Houghton  v, 
Nothard, Lowe & Wills (1927), 44 T. L. BR. 76. 


1065. in the twelfth line on p. 297, after the word 
‘‘ agreement,’’ insert “ defta. pleaded that 
the agreement.”’ 


1066. Add. Annotations :—Consd. Kreditbank Cas- 
sel G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 
Distd. Liggett (Li (Liverpool) ». Barclays Bank 
(1927), 1 443. Refd. fe eee v. 
Nothard, Lowe & Will, ([1927]-1 K. B. 246. 


1068. Add. Annotations :—Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
ie (Liverpool) v. Barclays Bank (1927), 


1108. Add. Annotation :—Refd. Evans 7. Webster 
(1928), 45 T. L. R. 136. 





1111, Add. Annotations :—Distd 
nett, Pembroke & Slater ( = (i0a 
68. Refd. Jones v. Weng © 
A. ©. 670; British ras a 
v. Zalzstein, [1927] 2 
Colonial Insce, -v. 
Accident Co. (1928), 45 T, L. R, 184 


1180. og rr aa :—Mentd. He Wait, [1927] 


1147. Sore Annotation :—Refd. Laurie & More- 
v. Dudin, (1926) 1 K. B. 228. 
1148a. Defts., warehousemen whar- 
fingers, held 600° quarters of maize belo 
to A., wre sold 200 quarters thereof to W. & 
Co., who sold them to pltfs., giving to the 
ee Pisaghed ashe which they lodged 
did nof sebnow lace’ it 
le robiect to it, but some days later, no 
weighing out or appropriation of the 200 
brn having taken place, A. stopped 
elivery. It was contended that on the sale 
to W. & Co. the latter became tenants in 
gunna with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
thereit to itta. although no appropriation 
of the 200 quarters had taken place :—Held : 
(1) pltfs. had no claim to the maize ; (2) defts. 
& A. were not estopped from denying that 
pltfs. were the Daners 5 of the 200 quarters of 
maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
rr the doctrine & to treat the property as 

t had been transferred (SANEHY, J 
LAURIE & MoREWwOOD v. DUDIN (JOHN) & 
Sons, [1925] 2 K. B. 888; 04 L. J. K. B. 
928; 30 Com. Cas. 280; affd., [1926] 1 K. B. 
2238; 95 L. J. K. B. 191; 184 L. T. 809; 42 
T. L. R. 149; 31 Com. Cas 


» Reckitt v. — 

44 TL. BR. 

Allow, [1926) 
— 





. 96, C. A. 
Annotation:—As to (1) Apld. Re Wait, [1927} 1 Ch. 606. 


1154. Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1926] A. OC, 670. 


PART VI. SECT. 3, SUB-SECT. 1.—A. one, though the sent was liable to [1924] a a L. R. 163; S51 N. B. R. 
1082 i. How estoppel arises. aS Cape cerents e . A ry nonse sia irs : 
Eaton l arises where a man n respect xix. nan re 
aded f from den the truth of aay it. tnt. 1916 applt. sought to elect to a month’s "5 notiog to a we ta 
Shine which he Fag romps. Rha’ : whether the lease was oo east _ ater 


as represente 
a fact. though it is not a tek Re: 
MONTGOMERY v. pera DIAMOND 
MONTGOMERY, [1925] 4 D. L. R. 
736, —CAN. 


10401. Where all 
truth-—No 9 
oer te e of hia o 
ed from landlord 
quit at i re end ae the follo 


en reply, ly, a letter 
pate eheay an y adchiasion that ho 
was : mente tenant. At the 
of electment the tenan 
nohteiaed a thet his original lease 
for manufacturing f Durpones he 
a tenancy from y poe Aaah & was 
couiles to as month’ sg ho Held : 
no ry 80 "CON: 
at as the facts the 
toeety were “ the 
phate Maoh wep (1038) Loe 
OMED . ® Oi ° 
i Bom. 38. —IND 


PART VI, mB. ated 1.— 


1041 xiv. In 1894 applt. 

send a iease ¢ 0! land “ from mg hi to 
resps. In 1903 

> baila & house on the lan *% applt. 

wrote that the lease was a permanent 


ent one under the agree- 

melt, appit. *s statement in the letter 
that it was so was a representation of 
resslon Bk opinion, 


& he was estoppe onying i.e 
FORBES . teh (ios 5) 
Ind. App. 178.—IND 

1044i, —— aes order to 
found an pel representation 
must be of an e fact, not of a 
mere intention, & a mise w 
is a mere statement of an intentio 

a future is not 


ent.-— v. BROUNBTRIN, 
tread . = L. at 1170; 2 W. Ww. R. 
wi ks g — ONTARIO roa amie 
BAKER, [1926] 2 D. L. z. 89; 926 
BOR. BOT LGAN, (7805 [h08sh 


PART WI, SECT. 8, SUB-SECT. 1.— 
: B. (g) i. 


i opto: pe unuat | aoe ne hae 
a Ww 
aitered 1 :) on to his epreiudice 
owing - conduct ne 
perty wh om he claims is 

OHM  CouniT HORPITAL ®. PROK, 


ARQ 


months" gy Aaa 
eatopped from so contending, as the 
landlord ha al 


ving already tice 
to quit had not shown that he had 
altered his position by reason or the 


mission.— J aCcKs ” 
MaHoMED (1928), I. L. R. 48 “Bom. 
38.—IND. 


006 xx. —— Soames, order to 


=i i re 


oa i Bagh he oy elaine eat 


_ 


raise ison ORGAN 
(Alte), re ww. ‘Ww. ve aves T1937] 


1209. Add. Annotation :-—Mentd. 


1288. Add. 


PART VI. se 7 aime 2.- 


from “snow tig their ownership o 
ALKER 


Brown 2. 
Harrison (1927), 96.1. J. K. B. 1025. 


12343. a Annotation :—As to (2) Refd. Anderson - 


4265. Add. A i—Re 
{1925] Oh. 696. Mentd. The Jupiter (No. 3} 


Vol. XXI.—Estoppel. Cases 1200—-1318a. 


nnototions. fd. A.-G. v. Denby, 


(1927), 137 L. T. 383. 


uitable Assce, Soe. of the United States 1294, Add. Annotations :—Refd. Jones v. Waring & 


tioad) tea Leh ee 


1219. Add. Citation :—-1 B. R.. A. 210. 


Gillow, [1926] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 


Add. Annotation :-—Aa to (1) Expld. é Distd. 1297a. Preparation of deed by solicitor.|——A con- 


Gateshead Union Assmt. Com. v. Redheugh 
, [1925] A. 0. 300. - 


1228. Add. Annotation :~-Mentd. London Hole- 


proce Hosiery Co. v. Padmore (1928), 44 
.L. R. 499. 


1227. Add. Annotation :—Consd. Houghton v. 


Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1228a. As to performance of statutory duty or 


exercise of statutory dis¢retion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced hy any prior action 
which that authority may have taken without 
aid from the. statutes. o estoppel can arise 
in such a case.—SUNDERLAND ae : 
PRIBSTMAN, [1927] 2 Ch. 107; se fe J. 
441; 137 L. T. 688; 26 t.. G. R. 


Annotation —-Consd. a v. 
Hyman, Hughes v7. Hughes (1928), 


L. T. 416 


1247. Add, Citations :-—04 L. J. P. ©. 93; 182 


1257. Add. ‘Anneimions :—Consd. Huddersfield 


Fine Worsteds v. Todd (1925), re e L. R. 
562. Mentd. Re Ellis, [1925] Ch. & 


1259. Add. Cilation :—132 L. T. 99. 


Add. Annotations :—Mentd. The Jupiter (No. 
2), [1925] P. 69; Employers’ Liability ae ti 
Corpn. v. Sedgwick, ollins, [1927] ALC 


‘the scllers were not es ae ti au 








1818a. 


[1926] 4D. L. R. 1060; 
W. W. R. 617.—CAN. 

ai. Acceptance of ig from un- 
thorised 

the vendor of goods was giv! 


veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game :—Held: the solr, 
who prepared & attested the deed, knowing 
the purpose for which it was to be used. 

Hf actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it. ~——~LORD v. WARDLE 
(1837), 3 Bing. N. C.°68C; 4 Scott, 402; 
1 Jur. 382; 182 BE. R. 872. 


. Add, Aneiahion — td. pe oadale Mill 
Co. v. Hart (1926), 43 T. L. RB. 7 


Payment of Pah not ‘tus,J—"Ths 
predecessors in title of defts. were owners in 
feo simple of land including both the surface 
& the strata below the surface. 
veyed the land to apni predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
theland. Defte. & their predecessors worked 
the coal mines under the land & e an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound'to do so under 


_ [1926] 3, 1260 v -|-—CHOCKER v. Hut. 
cuiNson (i (1862), 10 N. B. R. (6 


1260 ————. }-—— NAUGLER U. 
owing & JENKINS (#90), 321 32.NLS. 1. 333,--CAN, 





safe.— Hyman (1877), 1 in a case where the person buying on 1268 ii. res. |—Ac- 
_R. pease ~ behalf has no DIODSE ee an quigscence cannot rehabilitate or 
-_—— —--—- ~——-—e—,}—-  ¢9 do, is esto eg render valid a transaction which is 
there was evidence of an  dispu Lab: on ee ground of ulira ssa Pare a one 
mi WEST ¥. co (1894), want oF authority, -—GREAT Wrst RAMANUS v. Ram 
32 B. R. 286.—CAN SADDLERY Co. CANADIAN INGOT OHARAN Dia +rogahe L a R. 53 Calc. 
mon Ga; (1924) ‘4D. L. R. 881.— 748.—IND. 


PART VI, SECT. 3, SUB-SECT. 3.—A. 
1221 i. General rule.J)-——-DEMINGS 0. 
een (1925) 3 D. L. R. 1063.—CAN. 
_-——-,] PATTERSON v. SMITH 
aan 4 U. Cc. R. 1.—CAN. 
1221 iii. .}-—Where pltf. induced 
the ct. to grant him a aus gment 
recognising dott. *s right to timber :— 
: he war estopped from aftor- 
wards contending that deft. had uo 
night 1o dispose of timber.—MANLEY 
2, O’BRIEN, Re MACKINTOSH (1901), 
gh rar ae Eee, —CAN. 
——.J—BAKER +. BAKER 
1808} 40'N. 8.1 gs. RB. oA — 
1 i. ds to position 
ee ed. as party is not ‘dice vlan | by 





exp ing a ma nee of e 
tence; ‘only because his anation 
consists of sigh heaae 4 tape whi eer as 


rt.—PraEas 
anaes, (19 27] v. T. R. 336; #6 
at . 183; [1927] Argus. L. R. 197 


PART VI. SECT. 3, SUB-SECT, 3.—~B. 


beget —_ oa. he him wi 
oe a Te ig into 
efits under oe is 
wiicos [AINFROID mote Tta.) 


0 party 
ores te, vai a lo have en 


PART VI. saad om SUB-SECT. 3.— 


1260 iv. j|— that th by ac- 
quiescence connotes tha vee seeds 
estopped has represented to 

who ng his right that he ~~ i 
not eutitled seorniatn, 
other party relying ying japon ge ae 

sentation has altered position to his 
pale lare go pe INDA vs Das 
AM CHARAN Das (1925), 

‘S ie 62 Cale, ¢. T48.-—-IND. 

1260 v. -——~.}—In order that _ 

protection of the equitable doctrine o 
He ulescence may be 3s 
claimed, the following circumstances 

subsist. The party ciate te ee 
naneat of the dostrine zie ave med 

aa stake as to his ie eels 


some money Pa ‘aane 
his mistaken 





vO ex 
ie me act on, th the faith o 


» be must have known of the 


‘hia expenditure si 
money, or in tho 


a Serpe tt 


the party 


PART VI. SECT. 8, SUB-SECT. 3.— 
CG. (b) i. 





1270 vi. -]—Whore under a con- 
eed between bangla U.S. citizens, & 
1» & ents had 


» paymen 
n made in different currencies at 
different times :——Held: as under the 
contract paymente should be in Cana- 
currency, payments made in 
ios 8. Sapeel. eet could not operate as an 
they Bhs mene under 


rien prehension rights.——_-M yrs 
v. Untoy NATORA TURAE, Gas Co. (1923), 
88. 
PART VI. mone 3, SUB-SECT. 3.- 
sm. a to sale al Ac- 
condition goods. 
an action to recover tor work & 
iabour in p od the ty of 
stravy, evidence showed tha was 


pinion Ww Was sa in 
ete onan to be. t 


done on pitt if, ottering to b to buy the otra, 
& that pitt, made 6 
& the straw: W r which Ww was a delivered at 


as 
udad trom sett net up the unmerchant- 
able condition of the straw in answer 
‘a. counte oe 

to be 2 pal -—-PEPPARD ¥. OOP 


agreed to 
aa ere hea 1924), 


Cases 1318a—1605. 


a licence from pltfs. :—Held > (1) by virtue 
of the exeeption, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 

(2) the payment b voluntary made 
under a supposed aoe liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance.—-BATTEN POOLL v. 
7 elas {1907} 1 Ch. 256; 76 L. J. Ch. 


1819a. Objections to account stated not kp 
Burgoven’s ADDING MAacHINE, LD. 
ASPINALL (1925), 41 T. L. R. 276, 0. A. 


4826. Add. Annotations :—Consd. Weld v. Petre 
(1928), 97 I. J. Ch. 399. Refd. Anchor Trust 
Co. v. Bell, [1926] Ch. 805. 

1830. Add. Annotation :—Mentd. Bow’ s Emporium 
v Brett (1927), 44 T. L. R. 104. 


13847. Add. Annotution :—Mentd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allie Bin 
Omar Bin Abdullah Bahashuan (1928), 45 
dae De «ee 


1380. Add. Annotation :—Refd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

1395. Add. Annotation :—As to (2) Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

1402. Add. Annotations :—Distd. Reckitt v. 
Barnett, Pembroke & Slater (1928),45 T. 1. R. 
36. Refd. Lloyds Bank 7. Chartered Bank 
of India, Australia & China (1928), 97 L. J. 
K. B. 609. 

1435a. ——-.]—Lauriz & MorEwoop v. DUDIN 
(JoHN) & Sons, No. 1148a, ante. 

1439. Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 

1507. Add. Annotation : — Mentd. 
Harris, [1927] 1 K. B. 393. 


Lowther v. 


EnaLisH AND Empire Dicest SurPLEMENT. 


1587. Add. Annotation :—Refd. R. v. Essex JJ, 
Ex p. Perkins, (1927) 2 K. B. 476. 
1540. Add. Annotation :—Mentd. Grant. v. 

went, [1928] Ch. 902. 


1542. Add. Annotation :—Mentd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

1549. Add. Annotation: Be 
Williams (1928), 139 L. T 


1550. Add. Annotation :—Refd. =e Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52. 
1556. Add. Annotation :—-Refd. Sowerby v. Lind- 

say (1928), 44 T. L. R. 501. 

1557. Add. Annotation :—Refd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 

1559. Add. Annotation :—-Mentd. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, mae (London) 
v. Lethem, Muller pepcon v. I. R. Comrs. 
(1927) 44 T. L. R. 5 

1561. Add. Annotation ee Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

1601. Add. Annotations.:—-Mentd. Ouellette v. 
Canadian Pacific Ry., [1925] A. ©. 569; 
Gilbert v. Gilbert & Bougher (1927), 96 L. J. P. 
137; Auchteroni v. Midland Bank, [1928] 2 

« K. B, 204; Tilling-Stevens Motors v. Kent 
. County Council & Transport Minister (1928), 
139 L. T. 265. 


1602. Add. Annotation :—Refd. Guildford Trust 
v. Goss (1927), 136 L. T. 725. 


1604. Add. Annotations :—Refd. are way Bank 
of Commerce v. Perel, [1926] A. C. Paes 
Jones v. Waring & Gillow. [1926] A 
670. Mentd. Lloyds Bank 1. Chartered =e 
of ge Australia & China (1928), 97 
lL. J. K. B. 609; Reckitt v. Barnett, Pem- 
broke & Slater, [1928] 2K. B. 244, 


1605. Add. Annotation :-—-Refd. Lloyds Bank v. 
Chartered Bank: of India, Australia & China 
[1928] 97 L. J. K. B. 609. 


Der- 


Bernard Ve 


PART VI. oe pe euacerens 3.— 
———.} —-MILLER v. R., [1927] 
Exch. ©. Sie 52.—CAN 

sn. Application of doctrine—Cua- 
rantee induced by fraud—Delay in 
repudiation. YA was induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repudiate the 
guarantee :—Held: it was afterwards 
we late to set a pitigee based on the 


~—~MANTLE L OF ge 
t. NEON, {1924] 3 ™D. ee - 1073.— 


PART VI. SECT. 8, SUB-SECT. 3.— 
E. (b) ii. 


s0. Delay in taking security— 
Creditor om relying on agree 
ta by- is give security. Re 


TRE v. CANADA Sty 


McINTYRE, TR 
aan 11985) 2D. L. R. 880 560. B 


PART VI. SECT. rs omer 3.— 


h i. acts: KEARNEY’S ESTATE 
WHITEHURST, APPELLANT (1927), PY 
S. R. N.S. W. 386; 44N.S.W.W.N 
117. SF ais 








h i —~Where a vendor, oon 
default of pay ment of an instalment of 
the purchase price of land, takes out 
an order nisi for foreclosure, he 
cannot afterwards proceed by way of 


execution st the purchaser.— 
Ht ee UsTt Co. v. LITTLE (1915), 
31 W. L. R, 769.—CAN. 


PART VI. waa oy SUB PRCT. 3.— 
ap. Pee ot of " party. }~Where 


pitf. was ignorant when he made a 
contract that deft. was a person of 
enemy origin & that under War 
Legislation & Statute Law Amend- 
ment Act, 1918, s. 6, the contract was 
iNegal:—Held: in an action for 
pee of contract, deft. would be 
posted paar fron alleging that the con- 
void on account of his 
ee Rt ty since the deft. well 
knew that fact.—BRANIGAN v. SABA, 
(1924) N. Z LL. R. 481.—N.Z. 


PART VI. sabe 7?  aeagienia 3.-—- 


}-WELLBAND v. WALKER 
ote ‘) (1911), 16 W. L. R. 408.—-CAN. 


PART VI. SECT. 3, — 3.— 


1488 1. 4 form of fescence. |— 
GOBINDA RAMANUJ es he na v. 
RaM CHARAN Das (1925), I. Le. R. 52 
Calc. 748.—IND. 


Te emeananmneneened 


UO 
pc nrooss Co., LYrp. v. PERKINS 
(B. C.) (1908), 8 W. L R. 16.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
H. (b). 


———.}—The equtaNe pig gt 
prohibiting a party from lying by & 
reaping the benefit of the expenditure 
of another’s money on his property, 
8D lied. PUBLIC PROPERTY TRUSTEES 
ILLIS (1881), 14 N.S. R. (2 R. & G,) 
262. —CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
I. (b) ili. 2! 


Li. To nature of goods delivered. | 
the purchasers were cstopped 





from alleging that the pean pha not. 
as contracted for.—J. 1. CASE THRESH - 
ING MACHINE Co. 0. MITTEN (Sask.), 
Nata | ae W. R. 601; 49 DL. R. 


PART VI. SECT. 3, SUB-SECT. 4.—A. 


1596 x. -}—Deft. wished to 
poe & piece of land & approached 
for a loan of the amount which he 
required to make up the price &., 
without the knowledge of deft., obtained 
from pltf. the money which deft. 
needed, & presented a mtge. in pltf.’s 
favour to deft. to sign. Deft. nover 
read the mtge., but understood from 
the ropresentations of 8. that the 
writing which he signed was merely 
an acknowledgment of eat receipt of 
the money. from S. who, he Ran aha 
was advancing it: = Hela : the mtge. 
was not the decd of deft. & he was not 
exlopped from alleging that it was not. 
caer a np 1826 12D. L. R. 

408: ie fi93sy 1 | 1094; 35 


Are vi. Fics taxes were 
paid to a sila ampere who 
ted no Pbdar eddie é hem :— 
the cathe ahs the Tua ieipality 
ot “its tase ‘receipt books, cashier's 
stamp & tax roll in such a manner that 
the employee was enabled to 
possession of the books, etc., & give 
a receipt for Br taxes, did not ap 
the- municipality from showing h 
ok of authority, even if Ei Sootinenes 
igence, since such negligence 
did not oocur ar ii the transaction itaelf 
& was not the pro ia cause of the 
toxpaver s Beals ee of nie taxes to 








Monee Ae {996} 8D 8 D L xriite: 
MoosnR , o dae : 
(19251 3 W. attr 127,--CA 


1619 xii. 


16108. —-—.]-—Defts. received a consignment of 


wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards -defts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 


PART VI. SECT. 5. 
—--—~.]}-~—The facts relied 


Vol. XXI.— Estoppel. 


signments of wheat. B. having afterwards 
become insolvent :—Held: defts. having 
been guilty of culpable negligence, & such 
negligence having becn the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B.—- 
COVENTRY v. GREAT EASTERN Ry. Co. 
(1883), 11 Q. B. D. 776; 52 L. J. Q. B. 604 ; 
49 L. T. 641, C. A. 


Case 1610a. 


Annotation :-—Apld. Seton +. Lafone (1887), 19 Q. B. D. 68. 


upon to establish an estoppel of any 
d should be pleaded in any case 
in which it is intended to rely upon it.— 


585 


Hvua@ves v. J. H. WATKINS x Co., 
11927] 3 D. L. R. 302; 600. L. R. 
448.—CAN. 


Cases 22-—§74b. 


ENGLISH AND Empire Dicust SuPPLEMENT. 


EXECUTION. 
Part I|.-—Matters Common to all Modes of Execution. 


22. Add. Annotation :—Refd. Weld 1+. Petre 
(1928), 97 L. J. Ch. 399. 

60. Add. oe :—Refd. Capron. v. Capron, 
[1927] P. 243. 

61. Add. Annotation :—Retd. Kayley v. Hother- 
sall, '1925] 1 K. B. 607. 

63. Add. Citation :—([1925] 1 K. B. 607. 


88a. a co-surety—Judgment debt paid by 
surety.}—Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment ‘under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5, he must obtain 
the leave of the ct. under R. S. O., Ord. 42, 
r. 28, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt.—KayLEy v. HOTHERSALL, 
{1925} 1 K. B. 607; 94L. J. K. B. 848; 182 

L. T. 468 ; 69 Sol. Jo. 310, C. A. 
146a. Omission to claim costs.|—-Where, 
at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
ee should issue one writ of execution for 
he amount of the damages & costs. Where 
deft. had been arrested under a ca. sa. for 








Part Ill—Particular 


512. Add. Annotation :—Generally, Refd. The 
Point Breeze, [1928] P. 135. 


556a. —--——.|—-HopGEs v. MarKs (1618), Cro. Jac. 
485; 79 BH. R. 414. 


Annotations :—Mentd. Layton r. eae { Eee), 2 Salk. 643: 
Hooper v. Lane (1857), 6 H. L. Cas. 4 


574a. ——~ ——-.|—-ANON. a0), 6 Mod. Rep. 
105; 87 HK. R. 864. 

574b. ——-- ———.]——_ BURDETT v. ABBOT (1811), 14 
East, 1; 104 E. R. 501; affd. sub nom. 


the only, & had paid them, & been 

disc out of Cc » the ct. refused to 
allow . to issue another ca, aa. for the- 
coste.—-SMITH v. DICKINSON (1844), 5 Q. B. 
602; Dav. & Mer. 468; 18 L. J. Q. B. 161; 
aL. T. O. 8S. 368; 8 Jur. 128; 114 BH. R. 

260. Add. Annotation :—Refd. Re A Debtor (1928), 
45 T. L. R. 10. 

313. Add. ede fees Martin v. Benson, 
{1927}, 1K. B.7 

818. Add. pene ‘—Refd. Macaulay». 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

380. Add. Citation :—sub nom. WALTER v. DAVIES, 
Ex p. GLAMORGAN (FORMER SHERIFF), 31 
L. T. O. S. 169. 

417a. Service of writ-—On clerk in court.|—Held: 
not good.— ELLISON v. PICKERING (18038), & 
Ves. B19 : 82 . R. 377. 

Annotation :—Retd. Ward v. Arch (1839), 8 1. J. Ch. 255 

417b. Sheriff’s officer remaining in house—Until 
money paid.|-—Moork v. BEAMONT (1795), 6 
Term Rep. 137; 101 EB. R. 476. 


Forms of Execution. 


BURDETT v. ABROT, BURDETT v. 
(1817), 5 Dow. 165, H. L. 


Annotations :—Consd. Harvey v. Harvey (1884), 26 Ch. 
644, Mentd. Launock v. Brown (1819), 2 B. & Ald. SoD: 
kt. v. Hobhouse eae are 2 Chit. 207; Bedreochund v. 
Elphinstone (1831), 2 Stato Tr. N. 8. 379; Wellesley rv. 
Beaufort, Long Wellesley’s Case (1 cig 2 Russ. & M. 639 ; 

4. C. 59; Stockdale 


COLMAN 


Beaumont vw. Barrett (1836), 1 Moo. ae : 
ie cers (1839), 9 Ad. & Ki. 13 Middlesex pat 
ABO 


1840), 11 ‘AC. & El. 273: Re Clarke (1842), 2 Q. B. 
elley v. Carson (1843), 4 Moo. 1 ».€.C. 63; Howard 
v. Gonset (1845), 10 Q. B. 359; Fe Martin, ae 

Sandau (1845), 4 L. T. O. 8, 369 : Howard v. Gogs 


Van 
ssett » 


PART Il. SECT. 8. 


17 ————.]-—-CULLEN  v. 
Cutan (1866), & 2 Ch.. Ch, 94.—-CAN. 


——— sn RR 


-)-~—Re McLELAN 
(B oy (1926) 1 W. W. R. 198.—CAN. 


sb. Judgment on promissory note 
taken for “* cash” aor on apree- 
vege bo sale of land—ITesue We Of Lac uh 


before sale of land— Mohs] 
Coan v. DEMPSTER thie), bs 
1 W. W. R. 954.—CAN. 


PART II. SECT. 8, SUB-SECT. 2. 
sd. Affidavit in chef sl lad bi 


of property of abscond Zep. MOORE 
tenta. |—-Re TONG Te Ex OORE ( (1883), 


23 N. B. RR. 


PART Il. SECT. 11. 


af. Prior proceedings under Absconding 
Debtors <Act. Raho & subsequent 
execution was ecated.—KERR v. 
Scovit (1870), 13 i ‘? R. (2 Han.) 16. 
—~——CAN. 


sper il, ange 15, SUB-SECT. 5. 


intorests. }—-U m™ Mane take. tse 
atay sts} Upon tnetion roa the ee 


oe ee GUL a tee chon should Y mot be 
a 
granted unless ‘aefic. could devise a 


ies teas wren c 
Go. KELLOGG 
tA rid Corny FLAKE oe (1924), 55 
0. L. R. 127.——CAN. 


PART TI. SECT. anemic 1.— 


386 ——~, J—Mc Don. 
incense (1878), 12 N. 5. “Te (3, R. 
& C.) 274.—CAN. 


PART Hi. wicca ia SUB-SECT. 4.— 


450 i. In action by third party. 
Where a third party brings or aah on 
against. the sheriff for seizure of 
under an parnger a ens establis. 


ma of tit: tle as against the 
don dente, debtor, the sheriff must ace 
& sateen 





mt as well as an execu’ 
KiIRcHA hay Fal ei (1897) “U 
Man. L. RR. 460 


PART Ii. baal 20, 5SUB-SECT. 4.— 


q i. —— —— Onus of proof on 
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sheriff-—L'u justify seizure. re OENEDS 
A BUCHANAN oo 29 N. » (17 
R. & G.) 27.— 
PART H. SECT. 21. 


494 i. When ordercd.}—HaRt. v. 
Rerran (1874), 23 O. P. 613.—OAN. 


PART III. SECT. 1, SUB-SECT 1. 


506 i. Jn respect of what judgment or 
ae Judoment {or leapt of pur- 
». DAVIR, 

fioin vw WW. R Ri O15. 11 Alta. L. R. 


PART HI. SECT. 1 SUB-SECT. 4.— 
B. by 


532 iii a. S. P. 
Riven TRADING ag 1898), 4 
L. R. 109. —OAN, 

532 v w-~SNARR VY. WAD: 
PART III. SECT. E, tb). SUB-SECT. 4.- 


11.8 
A. R. 1 


. Hier 
Terr. 


See mons v. Soran 1879), 
TR OAR: ( ) 


Gossett v. Howard (1847), 6 mae Tr. N. 8. 319 5 Fenton 


Sy La ae iti Femandes 
So Xe ieee n (1876), Ee) 3 
Wena Bradlaugh 


Haven ° "Taylor ey aa )» edie 


v, Hampton (1 8), 11 Moo. P 
” e 0 N 
P.C. aCe R. v. Carden (18 79), 6 
v. Yrekin © (1883), 47 L. T. 6 
; (ese), 18 B.D. 271; 
$88; Wield ge ge nome en sia; | 
Council, [i9gs} @ K. 2 B. 5 
614. Add. 


680, Add. Citation :—sub. nom. 


KITCHEN, 8 BE. & B. 789 ; 


PART Il. sa ard SUB-SECT. 4.— 
“2 E. (e 
al. at anelieis V. 
eee tuscan b Thorn. 406.—CAN. 


PART III. SECT. 1, SUB-BEOCT. 4.-— 
7 E. (e) fil. : 
an. Seisin t Jee.}-—Held: not sale- 


able under an execution against goods. 
—-Dok d. KHOGH v. CALHOUN (ig43), 
1U.C. R, 157.—CAN. 


sp. Interest of assignee of leasehold 
property in lease.|—Held : not saleable 
under an execution against goods.— 
ge d. SIMPSON KE PRIVAT (isas), 3 

U.C. R. 215.—CAN 

‘at. Interest in land charged for main- 
tenance.}—Held: saleable under cxecu- 
tion.—RATHBUN v, CULBERTSON ie 
22 Gr. 465.—CAN. 


PART III. eee 1, SUP ern ree 
E. (e) iv. 
607 i. General rule.}—Dor d. AUSMAN 
a MINTHORNE, (1846), 3 U. C. R. 423.~- 


sv, oft ar Sl bapa 4 in land under 
agreement pet pu urchager’s 
interest in ona w zi he has agreed 
to buy is ‘not bound by an execution 
agains m, unless he me the 
Digg han owner.—Hvunson’s Bay er 
BuLLock Farms, LTp., (1925) 2 
W. W. R. 559.—CAN. 


PART II. SECT. a SUB-SEOT. 4.-— 
. (e) v 
ferred. to _wife.}—Where “a tasbem 
. ere a hus 
transfers his homestead t 


in such way because of 
Soe _ctristence of A exeontion. — — 


TRUSTS 
ee R. B59 U oF aS giao hd 


o Soir On wife's farm worked 
by debtor, |—Heid : in the circumstances 
the crop belonged to the husband & 
could be ed in execution.—PAREN- 
THAU ¥. fannie 7 (1884), $3 Man. L. R. 
329.—CAN. 


o fii, S. P. Stiw 








AOTURING Co, SO. (1804), "10 Man.- 


E. R. 21.-—-CAN, 
PART Ill. SECT. 4, SUB-SECT. 4.- 
et, —— Interest in 
eagere {1925} 1 W., W. 992. 
eil, ——— Intereat of vendor of iand.: 
A vendor who has retained the legal 
RM 
ey, madi 2 
isnt se mot beneficisl 


the land which, pte led. with 


title, fnsy be. be se oS ane 
exaouw 
ter, {19174 -2 Ws A nh 310; 33 


Sones . airey Counts 
paneer ah :—Refd. 
- Growers v. Dering, [1928] 2 K. B 


615.’ Add. Annotation :—Refd. English 
' Growers v. Dering, [1928] 2 K. B. 174. 


Vol, 
‘git Toe Ce. 


». Godsett 
; a 


English 4 
; . 174. os 





soticttor— 
For of costs of action.}—Held : 
ae to attachment.—Re Four 


ARTH UARANTEE & 
AcopEnT ( 09" LD. [19961 4D. L. R. 
fi. =a In name of wife & son.) 

vo. WALKER 


wae, 


DoLuaR 
(1926), 36 36 B. Cc. R. 405.—CAN, 
PART III. SECT. 1, SUB-SECT. 4,~- 
E. (e) xiii. 


fi, ——.}+—Kassop v. EVANS (1900), 
Ni L. R. 396.—NFLD. 

Not ship sold under 

A a eerm | ud }--VANEVERY 1. 

GRANT (1862), 21 U. C. RR. 542.—CAN. 


xv. 
qi.—— iain ole to be entitled 
to | an exemption from execution wi 
respect to the tools or iimlenients of his 
trade, debtor must have been actually 
following the trade at the ae Mad ‘tho 
rfc aarp ©. GIRVI 


iD L. Ree 216 ; oer (SARE (1036) 
—OAN 


PART UI. SEOT. 1, aoe 4.— 


E. (e 
ofl dra ao of males oceeds 
}—Held : neh 
exem oe ~~ 


Miceeae Co. 
BouRAx (1902), 5 Terr. L. R. 338.—- 


= a: 493) i, —-— —-— Whether Bro 
exempt.J—-PURDY t. COLTO 

(i008, 1 Sask. L: lt. 288; 7 W. Li at 

—CAN. 


a 0 493) i. -: P. Bocz v. SPILLER 
(1905), (Terr. £ z" ae 


li. —— Se wd debtor is slong. 
residence on certain p: 
to mena such property is 


fects exempt em 
8. 8., 1920, & pei iy 

@f debtor happens to own a house 

a hom La eat aacsive de mee 

ebtor 

ees tbe 1 t to olat era “0 ee ace 

Anno LID. TILLMAN, 

ae 3 Lede W. R. 1936.—CAN 


cocibsahio’ sori psig Ata— 
ee Brian, (1094) 1. 1D. L. ils a 


exounption of ofa re ih eaeare 
ot lle gees to 


the rent venta & 3 & peer. thereof, ond the 
> atoea (alla, [ Rie 5 | Aaa 238. 
tiene) 3 


k ( ° rae emanate | 


PART IL SECT. 1, SUB-SECT. 4.— 
1140 i, ——.}—Rs Bang or Monr- 
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574b—783a. 


Add. Annotations :—Refd. The Feronia (1868), 
L.R.2 A. & B. 65; Keith v. Burrows (1876), 
1C, P. D. 722. - 

718a. Debtor’s goods sold by public auction— 
Debtor remaining in possession—Execution 
creditor present at sale.|—H eld: 
could not be taken in execution by such 
execution creditor.—WOODERMAN’ v. 
pock (1819), 8 Taunt. 676; 3 Moore, C 
11; 129 5. R. 647. 


the goods 


Fa 
Pr. 


4 nnolations Pan Aldred vv. ica a. (1844) oD... Ps 
Hop 8. 299; Hickman v. Cox (1857 . 0. S. 2793 
Bonet. ‘Furlong, (1881) 2 Gh. 173 

: 783a. pap rsa v. sronney (1859), 32 
DICKINSON v. re T. O..S. 259; 23 J. P. 88; 5 Jur. N.S. 

120 B. R. 298. 45; 7 Ww. eR 162. 

:PART Hi]. SECT. 1, SUB-SECT. 4.— REAL v. eh: sY TANNAS 2. 

E. (e) x. or MonrrmaL, $1975] 8 D. L. R. tore 

n 1. ——— Paid to debtor'’a —~CAN. 


PART MAI. seer. wi SU8-SECT. Yee 


p i. Pras change of pos&- 
eaten. }—Judgment in favour of the 
execution creditor affirmed.—Prrri- 
a ede THOMAS (1885), 12 A. R. 577.— 


p ii. Of land.|—Whore an 
Barcaiant for the sale of land provides 
that in case the vendor becomes entitled 
to cance) the contract, he shall have sees 
right to enter into & possess 
improvements on the land, & to apply 
the net receipts therefrom upon 
contract, the taking possession by ‘ne 
vendor ‘will prevent the goods 380 
possessed from being exigible under 
writs of execution against the pur- 
chaser, eae CANADIAN Vaciytic Ry. 
Co., Crown Lt at Co. v. MCKENZIE 
(1916), 10. W, W. R. 1370.—CAN. 


PART III, SECT. 1, SUB-SECT. 4.-— 
E. (f) x 


CAMERON 











KILBRIDE v. 

afer, 17 é ’p. 373.--CAN. 
P. MassEyY-HARRIS v. MOORE 

ake;% 6 Terr, L. BR. 75.——-CAN. 

k i. Transfer of property to trustce— 
in. fraud of creditors—Atiachment sus- 
tained, ese fender! », BEL (1883), 
16 N.S. R. (4 R. & G.) 307.-—-CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.-— 
E. (f) xii. 


sx. Kreeution againat hirer—. Equitable 
interest of third party in goods.}—Cir- 
cumstances in which such interest was 
preferred to the execution creditor’s 
claim to the proceeds of the goods.—- 
BLAOK v, DROUILLARD (1877), yh Cc. P. 
107.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xiv. 


m i. —— Hiztures afficed to 
mortgaged freehold.|—CaRSON v. SIMP- 
pt papal 25 O. BR. 385,-—-CAN. 
———. }—FERRIE v. CLEGHORN 
(1860), 19 19 U. C. R. 241.--CAN. 
n li, —~ C. S. ULC. ce. 45, 3: 
Effect of.}—Ttoss v. SIMPBON abt), 23 
Gr. 552.—-CAN. 





n iii, ——.}—-Smitn, Lrp. v. VAN- 
ott. her Sociery, Dit ae 
ra . 150; 20D. L. R. 214.— 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xv. 


pi.—— Bet tileat tg J AMES (1860) 
10 Rr Cc. RB. 156.—C 


PART Il, SECT ° i, SUB-SECT. 4.— 
K&. (f) xvi. 


ee 


futuro. 

nt of asseta 

after. ,plicati enede canoe 

. & on der 

Yr. ho P Prieetpgen a po Barat, CANA: 


DIAN Trust Co. 
—~——-ILB, {1984 Tos] & D. L. "R. 1288 ; 3 
WwW. WR, 08 SAN. 


Cases 804--128la. ENGLISH AND Empire Dicest SUPPLEMENT. 


804. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. 
817a. --—- re ae ae v. HONYMAN (1602), Yelv. 
; R. 5. 


Annotations :—Refd. Meriton v. Stevens (1741), Willes, 
271 ; Giles v. Grover (1832), 9 Bing. 128. 


835. For ibe & finally ’’ read ‘* ——- -——— 
Not finally.’’ 

881a. May be compelled to ee (1702), 7 
Mod. Rep. 118; 87 E. HR. 1135. 


883a. ——-.|—BOTTOMLEY v. HEYWARD (1862), 7 
H. & N. 562: 811. J. Ex. 500; 7L. T. 44; 
158 E. R. BOS ; sub nom. BorHaMLEY v. 
HEYWaRD, 8 Jur. N.S. 1156. 

924. Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

954. Add. Annotations :—As to (3) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 
Generally, Mentd. Jones v. Waring & Gillow, 
[1926] A. C. 670. 








1043. Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Bx p. Hibbard, [1927] 1 Ch. 253. 


1069. Add. Annotation :-—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


1231a. —— What amounts to.]—- Where, 
under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded :—Held: not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution creditor Petsonally 
liable.—CRONSHAW v. CHAPMAN (1862), 7 
H.& N. 911; 81L. J. Ex. 277; 61. T. 54; 
10 W. R. 3983; 158 B. R. 788. 


1248. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1281a. Sale without order of court——Sale not con- 





PART III. SECT. 1, aia ad 4.— creditor elaims the money, it ‘is a erit ee seduited by r. 639 = © cor eae 
ts gz) il hae ge anevey to show that theland- is filed required by 
sy. Attachment under Absconding lord = goed elaitm to the money, CRowDERv. COLEMAN, (1924) 1D.L. ‘R. 


Debtors Act. | Starry. MUNCKY (1845), although it 
3 N.S. R. (2 Thom.) 244.—CAN. 


as not been paid over te 8493; 1 W. W. R. 37 4; 2) Alta. L. R. 
-—-LAMBERT v. CLEMENT (1897),  1.—OAN. 
11 Man. L. R. 519.—CAN. 


PART III. phe 1, SUB-SECT. 11. 


PART III. SECT. 1, SUB-SECT. 4.— sk. Pa of preference claim for aiecce: lites: —The ot. 
t see re Pree ence | CAME. 2,5) CHBOGH wil nog grant c maat to ‘ilectod 
‘ ws P a she y over money co 
(SHERIEE) ¢ v. FINCH (1856), 14.0, C. ate {1920), 28 C. R. 352.—-CAN under exooution where ena irl “ii 
_ : ee c aims e he 
PART III. SECT. 1, SUB-SECT. 5.——A. leave the parties to their reme dy by 
PART iI. SECT. 1, SUB-8ECT. 4.— —— ~—~.}--STREET v. GLass apnon: .—Scorr v. ee (185 )» 
F. (¢). (1840), 3 3.N. B. ht. (1 Kerr) 165.—CAN. - R. (Jamer) 183.—CA 
—-—- ----,J—- Where execu- 965 ---~— ~—-~.]}-—-HART 7. REY- i ——— For money tia by 
tion “hae been ‘levied upon goods, NOLDS (1863), 13 C. SC. BP. 501.—CAN. bailifi—Onus of proof.}—A polos " 
the sheriff is not bound to leave an a i, In respect of what goods—Not responsible for all m money realised b 
officer continuously in possession, & operty seised under <Absconding bailiff in executing a fi. fa., where tho 


the absence of such officer, it satis- yeplors Act. }_ STANTON v. JoHNSTON bailiff was appointed by & paid by 
factorily explained, docs not amount (1858), 9 N. B. R. (4 All.) 54.—CAN. the sheriff, & in an action against a 
to such an abandonment of possession 967 ii. ---— Not yoods of third party.) hie for money realised on a fi. fu. 


- will ue oer brsion of theo 
the goods to take possession o em.— r 
Re Muxray (1927), 278. RNS, Ww. ‘Terr L. Ht. 102. 


503; 44N. 8S, W. W. N. 189. waits. a i. ——— Right of 


—~-ROBINSON W. ean (1899), 4 


& not accounted for, the 
Burden is on the sheriff to prove that the 
bailiff was appointed by the Lieutenant- 


to inquire ode : 
into claim.]—Where a landlord mak pee a oe oss ¥. FISKT 


a __ & claim for rent to be deducted out of 
Rete ore soe ie sve Berne the proceeds of an ocxecution, the 


re WW. B R. 289 ; a 
R. 452; 20 Sask. L. 553.— 


she is entitled to a reasonable time 


sz. F'lace of sale.)\—A sheriff cannot e wie —— for bringing—Public 
lawfully sell goods on deft’s premises {0 inguire into the demand ; & where Ga erg Proteotion Ach 1028 (¢, 19) 
without his permission, & any person was due, & the landlord refused .to -—— HOLDEN ©. MILB k.), 


going on the premises to purchase may = ajow the sheriff time to make the (isaz) 1 D. GB. An mii 19361 3 


re treated as a ee —McMASTER 


ER inquiry, the ct. refused the cost of an . W. R. 701.—CA 
7 gesiaaetie aan aaa application to COmipell the’ sient <0 PART Ill. SECT. 1, an 12.—C. 


. pay the te OWLI 





sa. Payment—What amounts to.)— ON. .) 49 —o GAN. ie -—-——~.-—~MAY 1, HOWLAND, 
CARRALL v. MONTREAL BANK (1861), a OE eN: By BeG Au 4 1 A yton & Weis (1859), 19 U.C. R. 66.— 
ee - he 18.- a a Sarid Ill. SECT. 1, SUB-SECT. a sand: <4 ge. tae 

ss lar ae ead Soe aT MAHON v. CROWE delivering & tion to tabl 
firmation.}—In the absence of fraud . § 1 + G.) 250.— ely an execution to 8 cons be 
or collusion, a sale in execution, which 2896) li ea ad ae him down upon land omnes 


hay once been confirmed, cannot be set 


showed him hay owned b 


aside because the decree under which wea rar ree Assignment not filed. |— said it was the property of %,? The 


it was held was at first incorrectly 








the execution prevailed.- constable having seized the hay 


ral oa ae. v. Moonie (1856), 15 under an execution in a, suit to which 

AGE ee nies ron nates), U. C. R. 92.—-CAN. e 3B. was not & party Held: A. was 

1. L. R. 48 All. 94.—IND. a ant of notice of writ— answerahle the consequ eine at 
eri of ater h erry te once woe peal Constable did a o} 

ak ear eB) (1920), Ba De L. E837 PRAGUE 


sd. Notwithstanding aay we ead PART Ill. SECT. 1, SUB-SEOT. 9, 1243 i. Ratification by creditor— 


defect in execution, 


io ea v. Creditors’ Relief of Act, R. 8. A., Whether giving rise to liability—Wrong- 
MCKINNON (1868), 7 s. n A168. coo 1928 (¢c. 88), s. 30, —— 
CAN. crim nai Bae bo.* 


te. — ful_seizure.}—Where a sheriff acti 
under a valid writ, by the command, 


ee 192 D4 Be R. 3i3: W1D35] 1 1 as the sorvant, of the ct., seizes the 
PART III. SECT. 1, SUB-SECT. 4.-—- WP WR wrong person’s goods, a ’ subsequent 
oe PART Ul. SEOT. 1, SUB-SECT. 10.—A ratifying & approving the taking ie oan 
f. Durch se bd d laimi ok, - 10.—A. 

eee koma WOR ORO tn deer Com, ronal taking. ie cei = 

1855), 14 . 44,-—CAN. clusive aga sureties.|—SHUTER vv. ; 
a Ill, SECT. 1, SUB-SECT Gnanam (1848), 2U.C. R. 164.—CAN. Big (B.C) Tiga} 4 D TD E.R. 820 | 
P : - 1, SUB-SECT. 4.— . Indorsement wrif.j—-It is ‘ Dat . : 

H. (j). a Condition eedere. te ae action [1927] 5 W. W. R. 148,—CAN, 


——.]-~MAcFIE v. under Cos. Act, s. 55 that ¢ an execution iris II. SECT. 1, SUB-SECT. Pee 


940 
Hontua (1882), § 9 % R.. 149.—CAN. against’ a co. "is 


8}. Proceeds not exceeding, amount in whole or in part 


of landlord’s claim. i~Where t the sheriff action to be bro 
sells goods for a sum not exceeding oo. has becom 


urned tunsatish After receipt of attachme 
s & to enable the Frid : 1: tho sale could not be upheld, 


m.| 
t, even where the & the attachment must prevail.— 


t.. a return is not Hinxy », NENGae District BANK, 


e b 
the landlord’s claim, & the execution sufficient unless it is indorsed on the (1866), 26 U. C. R. 21,-—CAN, 


588 


firmed.]—R. v. Buunr (1828), 2 Y. & J. 120; 


148 EB. R. 857%. 


1868. Add. Annotation :—Mentd. British-American 
Tobacco Oo. v. Jones (1925), 184 L. T. 406. 


1405. Add. Annotation :—Mentd. 


PART III, SECT. 2, SUB-SECT. 2. 


st. Not after debt treated by creditor 
as satisfied. |-—BANK or ee oy CANADA 
a ee (1850), 7 U. Cc. R. 828,.— 


PART III. SECT. 2, SUB-SECT. 3. 


_ sv. Delivery of writ—Land bound from 
time of delivery.|\—Don d. NESMITH ». 
WILLISTON (1844), 4 N. B. R. (2 Kerr) 


459.-—CAN. . 

Bw. ~ Proof of.j\—The sheriff's 
deed is primd facie evidence that the 
writ was delivered to the sheriff & 
the land seized & sold under it.—- 
MITCHELL v. GREENWOOD (1854), 3 
Cc. Pp, 465.—-CAN. 


PART Ill. SECT. 2, SUB-SECT. 4.—-C. 


1340 i. False return.|}—Youna v. 
aaa (SHERIF) (1855), 4 C. P. 537.— 





PART II. SECT. 2, SUB-SECT. 5.—A. 


gi.——-- —-—.]---RUS8ELLYv. RUSSELL 
(1881), 28 Gr. 419.—CAN. 

g ii. —~--— ---PARKE tv. RiUey, 
3K. & A. 215.—CAN. 

ge iii. —— By heir or devisec-—Before 
execution tssucd.|\—Held: a bond fide 
purchaser for value would have a good 
title as against creditors.— Rep »v. 
MILLER (1865), 24 U. C. BR. 610.---CAN. 

sx. Land registered in name of debtor 
—QOumership vested in third party.|—- 
Held: not, executable. — Union 
GOVERNMENT (MINISTER OF JUSTICE) 
v. BOLAM, [1927] App. D. 467.—S. AF, 


PART lll. SECT. 2, SUB-SECT. 5.—C. 

gi. ———,J—After a mtge. 
in feo has become forfeited by non- 
payment of the mtge. moncy, the 
intgee.’s interest in the premises can- 
not be sold under an execution against 
land.— Dok d. CAMPBELL v. THOMPSON 
(1843), 2 Ont. Dig. 2640.—CAN. 


ki. Interest of unpaid vendor.j— 
The interest of an wnpaid vendor of 
land made exigible under an execution 
against him by Land Titles Act, 
R. S. A.,. 1932, a. 112, ineludes the 
legal estate as affected by the contract 
together with the rights of the vendor 
under the contract; & it is that estate 
eee righta which are bound by the 

t & sar 6 be sold by the sheriff.— 
MORTON CowELL v. HOFFERT, 
{1924} 3 DL. R. 163; 2 W. W. R. 
529.—OAN.- 











k ii. Assignee of purchaser under con- 
tract of sale.j—-The cquitable interest 
of an assignee from the purchaser of a 
contract for the sale of land is exigible 
under a writ. of #. fa. agalust the land 
of such assignee.—-WARD &,. ARCHER 
(1894), 24 QO. R. 650.——CAN. 


PART III. SECT. 2, SUB-SECT. 5.- -G. 


sy. Timber.]—Where the owner of 
land golls the timber after a writ, against 
his land is placed in the sheriff’s hands, 
& the purchaser cuts down & romoves 
the timber before an injunction is 
obtained, he is accountable to the 
execution creditor for such timber.— 
oa v. SAGE (1865), 11 Gr. 239.—~ 


PART II. SECT. 2, SUB-SECT. 7. 


ai. —— Effect as against assignment 
for benefit of creditors.|}—MCINTYRE v. 
SHAW (1866), 12 Gr. 285.—CAN. 

a il. Effect as against unrecorded 
oN Se Tie GSE TO 
50.—OAN, Td BTS TG AD 


ae 
e, 





Vol. XXL—Ezecution. Oases 128la—1524. 


621. 


Paterson  v. 





of, Liffect on judgment mort- 
gage.)}—Held: a judgment mtge. did 
not obtain priority over a judgment 
registered under 3 & 4 Vict. c. 105, 
but not re-registered within five years 
next before the registration of the 
judgment mtge.—REID »v. MILLER, 
{19 8] N.'I. 151.—IR. 
ei, —— Judgment for Sg 
Where, at the time a judgment for 
alimony is registered against the bhus- 
band’s interest in land held by 
under an uncompleted agreement 
for sale, he is in a position to compel 
8 © performance of the agreement, 
C) judgment is a charge on the bhus- 
band’s interest: & if, subsequently 
to the registration of the judgment, & 
with knowledge of it, the vendor 
accepts from the husband a gquit- 
claim deed of al) of the latter’s estate 
& interest in the land, the vendor 
holds that interest subject to the charge 
until] the charge is extinguished. 
BRIGGS v. CARBON, reels D. L. R. 
774; (1924) 3 W. W. R. 465; 19 
Sask. L. R. 59.—CAN, 
eii. How far binding— Defendant 
mere conduit pine to convey title from 
vendor to third party. }-- OWEN v. LYNCH 
rae 11 N. 8. R. (2 RR. & C.) 406.— 


— 





e iii. -—--- - — 53 RS. cc. 84, 8. 21— 
Effect of.|-—~LoissptrG LAND Co. 4&. 
Turry (1884), 16 N.S. R. (4 R. & G.) 
401.—CAN, 

az. Judgment not registered-—Priority 
of mortgage. |—MINERAL PRopUCTS C'O. 
M, CONTINENTAL TRUST Co. (1906), 37 
S. CG. i. 517.—CAN. e 

a (p. 571) i. ———.}—As between the 
execution creditors of a vendor, & 
the assignée of his interest under an 
agreement of sale, whose assignment 


was acquired pubecanently to . 
tion of the executions :—Held; the 
ins ent of purohase-money paid 


into ct. should belong to the execution 
creditors, but as the money had been 
obtained under execution, it should 
be treated as money realised from the 
sale of the vendor’s interest, & being in 
the sheriff’s hands should be subject to 
distribution under Creditors’ Relief 
Act.-—-MORTON & COWELL v. HOFFERT, 
[1924] 3 DL. R, 16; 2 W. W. R. 
529.—OAN. 


PART II. SEOT. 2, SUB-SEOT. 10.—A. 

h (p. 576) i. ———.]— Jongks v. JONES 
(1868), 15 Gr. 40.-—-CAN. 

bh (p. 576) i. ---—— Proof of—in 
ejectment on sheriff's deed.j—MORAN t. 

ATTON (1853), 10 U. GC. R. 640.—CAN. 

bb (p. 576) ii. —--—- ~-—- —-—.]}-- 
DELISLE vr. DEWITr (1859), 18 U. C. R. 
155.—CAN. 

bh (p. 576) iii, ——-- —--— ~-—-.J— 
Low v. Hicks (1870), 21 C. P. 113.— 
CAN. 


bb (p. 576) iv. Relation bark .j\— 
The title conveyed by a sheriff’s deed 
to land, sold under an execution issued 
upon a judgment recovered in an action 
brought on a former judgment in the 
same ct., does not relate back to the 
time of signing the first judgment, so 
as to defeat a conveyance made 
between the times of signing tho first 
& secondjudgments.— Dor d. PEABODY 
v McKNIGHT (1838), 2 N. B. R. (Ber.) 
567.—CAN. 

bb (p. 576) v. To day of 
sate.}—Although a sheriff’s deed relates 
back to the day of sale, for the purpose 
of defeating intermediate conveyances, 
the -vendee cannot bring ejectment 
until the execution thereof.—GAVILLER 
%, BEATON (1862), 12 C. P. 519.—CAN. 
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Ardrossan Harbour Co. (1926), 19 B. W. C. C. 


1506. Add. Annotation :—Refd. Campbell v. Pollak 
(1027), 43 T. LL. R. 495. 

1524, Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, {1926] Ch. 992. 





ec (p. 576) i. To growing crops 
on tand sold.}—Crops growing at the 
time of the confirmation of a sherlif’s 
sale of the land under an execution 
pass with the land to the purchaser.— 
ANDERSON vv. Srasivuk [1926] 1 
D. L. R. 847; (1926) 1 W. W. BR. 107: 
20 Sask. L. R. 269.——CAN, 

g (p. 577) i. ——- Land held adversely 
by third party.)——-A sheriff selling under 
execution is not within the class of 
cases which apply to a person solling 
land held versely by another.--- 
DouLL v. KEEFE (1901), 384 N.S. R. 
15.—CAN. * 

h (p. 577) i. +e — — Error in judg- 
ment.|\—Held: the sheriff’s deed could 
give no title —VakRRY tv. Muutnkeap 
(1831), Dra. 486.—CAN. 


h (p. 577) ii. —-- —— Too much 
sold,}—-Held : no ground for invalidat- 
ing the sale.—Doxn d. HAGERMAN v. 
STRONG (1848), 4 U. C. R. 510. --CAN. 

h (p. 577) iii, —-—- --—- Sale in 
separate tots.j—Held; pormissiblc.—- 
DoF da. ROBERTS . WATSON (1850), 6 
N. B. 1. (1 All.) 675. --CAN. 

h (p. 577) iv. —— —-~~- Part only 
suld~—Duty of sheriff to designate portion 
offered for sale.\---KNAGGS v LEDYARD 
(1866), 12 Gr. 320.- -CAN. 

h (p. 577) ve -—-- ---— Sale of un- 
divided interest in township  lots.|—- 
RATHBUN vt. CULBERTSON (1875), 22 
Gr. 465.- -CAN. 

h (p. 547) vi.—- ---- Time of sale.) 

__... the sheriff night sell at any 
time hetween tbe hours named in 27 
Geo. 3, ec. 12.—-Dot d. ROBERTS v. 
Watson (1960), 6 N. Bo HR. (1 Ald.) 

75,.—-CA ® 

h (p. 577) vii. -—-- — — Sheriff dis- 
regarding judgment creditor’s tnstruc- 
tione—Bidding at once full amount 
iustead of bidding gradually.|—-Held: 
the judgment creditor had no ground 
of action against the sheriff.~--MARKLE 
¢. THOMAS (SHERTFF) (1856), 13 U. C. R. 
321.—-CAN. . 

h (p. 577) vill. ~~~ —- Proof of.) ~ 
RoE v. MoNFIL (1863), 13 C. PB. 189.-— 
CAN. 


h (p. 577) ix. 


Sabina Seen ote ree ene 


& WIGHTMAN 


FIELDS v. LIVINGSTON 
(1866), 17 CL. V. 15.—CAN. 
h(n. 877) &. oo Purchaser 


estopped from disputing validity.| — 
eeauaon v, FERGUSON (1869), 16 Gr. 
309,-—CAN, 


h (p. 577) xi. —-— Effect of —Sale of 
equity of redenption ~-Purehase ; by 
e from execution creditor—-Sub- 
canveyance lo debtor.\-- CHITTICK 
(1903), 21 C. Lb. T. 155 _ 6 

O. L. R. 547 ’ 2 (). W. ht.-957.—CAN, 


. BTT) xbi. -—--— -——- — Covenants. | 
Ae plied covenants between 
vendor & purchaser, including those 
implied by Land Titles Act, KR. 8. S., 
1920 (c. 67), 8. 64 (2), do not come into 
existence where land is sold by the 
sheriff under execution.— ANDERSON 1. 
STrasivk (No. 3), [1927] 1 D. GD. BR. 
529: (1997) 1 W. W. R. 49; 21 Sask. 
L, R. 276.—CAN. , 

sa. Confirmation of sale—Righi o 
appeal.|—A: local master, in con- 
arming a sale of iand sold under 
execution, is not acting in a matter or 
an action in ct. but as persona 
under Land Titles Act, R. 8. 

c. 67, & the only appeal is t 
of eer v. NOLL 
1 W. * R. 493.— CAN. 


istributi roceeads of sale. |-— 
— ietond iy pad gale of land oi 


Cases 1552e—1944. Enciisn ann Empire Dicest 


1552a. Equitable interest—Amendmen as 
Oe: J—Kirp v, TALLENTIRE, [1877] W. N 


1564a. Issue into county palatine—Indorsement 
for less than £50.|—BRown v. M‘MILLAN 
Seago 7M. & W. 196; 10 L. J. Bx. 147; 
1 EK. R. 736; sub nom. BRown v. MAcMiL- 
ae SAME v. "MacPHERSON, 8 Dowl. 852; 
H. & W. 46; 4 Jur. 1000. 


1576a. When completed.|—OweEn v. OWEN (1831), 
2B. & Ad. 805; 109 E. R. 1841. 


1577a. ---- Whether . defendant discharged.} — 
Hoveson v. TOWNING (1837), Will. Woll. & 
Dav 53; sub nom. ANON., 1 Jur. 8&4. 
Annotation :—Qonsd. Aga Kurboolic Mahomed v.. R. (1843), 
4 Moo. P. C. GC. 239 
1578a. Right to break outer doors.|—-MALEVERER 
v. SPINKE (1537), 1 Dyer, 35b; 73 B. R. 


79. 

Annotations :-—Mentd. Russel v. Gulp): Abed c . Eliz. 
657; L eee tons noe (1600), Cro [ouse’s 
Case (1608) ), 12 Co. Hep: 63 Case of Patent ing Treland 
(1613), 12 Co. R Ps 110 Liford’s Case (1614), 11 Co. Rep. 
46b; Suche ver v. Daic 836). Poph. 193; Bg era 
Norton (1831), 9 . P. 185; . Sharpe 
Ne B. 168, Cee Sharpe (No? 2), Lae a B. 


1578b. 
(1774), Lofft. 390 ; 98 E. R. 709. 

1578c. = 1 Hopkina v. NIGHTINGALE (1794), 
1 Esp. 99; 170 BE. R. 292, N. P. 

1579a. Opening of door obtained by trick.) — 
Held: an unlawful entry. —PARKE & PER- 
ee v. Evans (1615), Hob. 62; 80 E. R. 


Annotations :—RBefd. t ene! ‘ ue 1 Cowp. 1; 
Sandon v. Jervis (186by B. B. & KE. 











1579b. .|— ANON. (1695), A Aiea Rep. 73; 
88 KE. R. 1172. 
1580a. —---- What is Suter door—Whether hole in 


wall.|—Where it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put into it, 
but was to remain open, so that the lace 
. Should be used as a conservatory :—Heild : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house.— WHALLEY v. WILLIAMSON 
(1836), 7C. & P. 204; 173 B. R. 130. 


1581a. -|--RING v. Hype (1850), 14 L. 7. 
O. 8. 377, 


1584a. 











valid. ee (1702), 

7 Mod. Re 8; 87 E.R. 106 

Annotation :-~A . Sandon v. Sei iaeak K. BK. & E. 936. 

1584b. —— Window broken to take into custody.] 
—Held: valid.—Lioyp v. SANDILANDS 
(1818), 8 Taunt, 250; 2 Moore, 0. P. 207; 
129 BE. R. 379. 





1615. Add. Annotation :—Mentd. Cumberland v. 
Paussishite Tram. Co. (1927), 20 B. W. C. C. 
1658a. ——— More than amount of rent due—Re- 
delivery of surplus}—Several crops having 
n taken under an ¢ facias posaessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors o pn mae to pay over the value 
of them to deft. after deducting the amount of 
rent due.—DOoE d. UPTon v. WITHERWIOK 
va 8 Bing. 11; 10.Moore, C, SG 267 ; 
J.O.8. 0, P. 126; 130 B. R. 417 

Pens :—Reld. Kelly v. Webber (1860), 3 iL. r. 124, 
1704. Add. Annotation :-—-Folld. Em eye Lia- 
bility Assce. Oorpn. v. » Collins, 

[1927] A. ©. 96. 

1706a. ——- ——— ari of rent—How rent 
calculated.|—Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of oe uting,—Doxk d. Harcourt v. 

Rog (1813), 4 Taunt. 888; 128 BE. R. 579. 
1720. Add. serra :—Retd. Capron v. Capron, 


, (1927] P. 248. 
1758. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 248. 


1754. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

1754a. .|—Semble: arrears of alimony accrued 
due come within the scope of R. 8. C., Ord. 48, 
as constituting disobedience to an order not 
merely to pay money, but to do so oe a 
limited time.—CAPRON v. CAPRON, [1927], P. 
243; 06 L. J. P. 151; 187 L. T. 568; 43 
T. L. BR. 667 ; 71 Sol. Jo. 711. 

1758. Add. Annotation :—Refd. Re Nelson, Norris 
v. Nelson, [1928] Ch. 920, n 

1769, Add. Annotation :—Refd. ‘Engelke v. Mus- 
mann, [1928] A. C. 433. 





1847. Add. Annotation ‘—Reld. Capron v. Capron, 


[1927] P. 243. 


1855. Add. Annotation : -—Refd. Capron v. Capron, 
[1927 . P. 248. 


1882a. S. P ee Rus (1870), L. R. 10 Hq. 442; 
39 L. J. Ch. 758. 

1900. Add. " Annotation :—~Montd. Re ps del 
Furniture Palace, Evans v. Lloyd's Furni 
Palace, [1925] Ch. 853. 


1912. Add. Annotation :—Refd. Capron v. Capron, 
{1927} P. 243. 


1944. Add. Citations :—-sub nom. KiRgLEw v. Butts, 
2B. & Ad. 786, n.; 109 B. R. 1318. 
Add. Annotations : -—Aplid. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. & 8S. 174; Cole- 
paaene v. Layton (1833), 1 Nev., & M. K. B. 


execution when a the Woop v. LEEMING (1827), Tay. ba : Na (1825), 
by him git they were money inthe 4667 ti, ————_-_.)_Cuagpoat, “tan, | 
Groditors’ Heligt ace putable under —», Serra (1863), 10 Gr. 208.—CAN, PART III. wo 8, , SUB-SE SECT. 5.— sh 
‘ 7 6 rere. a i. ears itera m 
wave ee Ge emesis al ten cane AY OE tna Lon CD) 
9 terfere pace 
Woes) ae Be tes 228s, 11095) TF Moponaty (1839), 2 c Ont. Dig. 2862,— 
* GAN, _ PART iH. SECT. 5, SUB-SEOT. 3. 8. 


PART HUI. SECT 2, SUB-SECT, 11. 
15571, Order of court—When court will 
set uside sale—On equitable grounds. }— 


PART Ill. SECT. 3, SUB-SECT. 3.—A. 
sd. Proceedings after surrender-~Set 


ri. porte tla ar 
by, cei of sou “DRaBRUAT (1 re Sy fae a. 


Vol. XXI.—Execution. 


Cases 2046—-2124a. 


Part V.—Analogous Proceedings. 


2046. In the cross-reference before this case, for 
‘* Mmrmorouis’’ read “Mayor's & OCrry or 


LONDON CouRrT.’’ 


2081. Add. Annotation :—Meéntd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


2084a. Person out of jurisdiction.)—R. 8S. C., 
. 46, r. 1, contemplates bo 

& a, debt recoverable within the jurisdiction. 
A qnagmen debtor had a balance in an 
ank with foreign branches where 
foreign currency was in use. 
that a garnishee order obtained in England 
against the bank should extend to 
balances to the credit of the judgmen 
at its foreign branches :—Held: the foreign 


English 


PART V. SECT. 1, SUB-SECT. 2.—A. 
af. Magistrate’s order for maintenance 
of deserted wife--Afirmed by county 
court.}-—~Held : a judgment enforceable 
by the attachment of a debt due to the 
husband.—BRown v. Brown, [1927] 4 
Pp. L. BR. 314: (1927) 3 W. W. R. 172; 
38 B.C. BR. 473,—CAN, 


PART Vv. SECT. 1, SUB-SECT, 2.--—-B. 

ni. - -—~ Making assignment in bank- 
rupicy. }—Whero after rocovering a 
judgment the prcement creditor makes 
an assignment bkpey.. & there bas 
been no anes of the judgment 
to him, a garnishee summons issued by 
him, on an affidavit which states that. 
the judgment debtor is indebted to him 
in respect of such judgment, is a nullity 
& cannot be cured by acquiescence, 
particularly in the absence ot nowledge 
on the part of the garnishee.—-LANIN 
1’. the ae & DEMOSKY (Sask.), [1927] 
‘2W.W.R.7 AN 


* 


PART V. SECT. 1, eercaeeds 2.—C. 

20 Gos applica- 
tion to set: aside a Eat hee summons 
on the ground that the money attached 
is trust money & does not belo to 
BPPCt-» » will not be entertain 

ON %. Pebiar 7-4 (Sask.), (1926) 

3 W. W. R. 251.—-CAN., 

k. Read now ** 2084a i. 
of jurisdiction.” 
I. Read now “ 2084s ii.” 
m. Read now ‘“ 2084a ili.’ 
n. Read now “ 2084a iv.’’ 
o. Read now “ 2084a v.’’ 


vr (p. 621) i. —--— —-——.]—Money paid 
into ct. cannot be attached by garnish- 
ing the clerk of the ct.—-RovaL Bank 
F CANADA ¥. VAN ys & MoKay 
(Alta.), {1927] 1 W. W. R. 268.—CAN. 


r(p. 621) il. pe ona paid 
into ct. as compensation due to the 
dependants of deceased workman 

under Workmen 5s Compensation Act, 
ae (c. atm perms ee ot arrest: 
men v. 
CAMPBELL, T1828] 8. C. 314 SCOT. 

x (p. 621) fii. Mone deposited 
with returning officer. ela; not 
attachable Ceaian o. Gormcetine 
& B (1895), 3 Terr. L. KR. 808.— 


‘ke (p. 622) i, ——- ———- For destruction 
apart exempt 2 for tho erty.}--Where a claim for 
he e destruction of rarer 
property ae con nto 
debt oe ount Legegbares is not ped 
= Cinna y NATIONAL FYE (Sask.), 
[1987] 3 W. W. vB 9.—OAN. : 


uae 624): “9800 1B. 
1645 pW. We WwW. Ho? 8 Baek 


o "gaa Le 


, -}~The 
under” an. areemeant ‘of 4 alco 





Person out 











- [i923] 3 


balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 


by a garnishee ee agate aareres , 


RICHARDSON, [1927] P 


228; 96 L. J. P. 


125; 187 L. T. 492; 43 T. L. R..6381; 71 
Sol. Jo. 696. 
2086a. .|—-FAssNIDGE v. Furnt & Son (1892), 
® Garmesnee 8'T. LOR. 213, peers 


It was claimed 


2108. Add. Annotation :—Expld. Re Clark, Clark 
v. Clark, [1926] Ch. 833. 


. Add. Annotation :—Refd. 
Richardson, [1927] P. 228. 


Richardson v. 


ossible 
debtor 2124a. Must be recoverable wit jurisdiction.|—- 
RICHARDSON v. RICHARDSON, No. 2084a, ante 
though all overdue assuming that PART V. SECTS, SUB-SECT. 3.—F. 
the vendor is able & wilting to convey t i. Debt due to ; udginent debtor in 
& that the contract contains the usual jpands of cu-defendant.}-~ Held not 
provisions as to transfer, free from  attachable.—GILCHRIST ». WILEY 
encumbrances on payment of the (1881), 28 Gr. 425.—CAN. 
re no tranafer 


puroneee sey. but w. 
given or tendered, is not 
attachable by garnishment, ~ as the 
ecb is uo & peice’ & unconditional 
—REND v. RENTON & PETTINGHR, 
[i934] 3 W. WwW. R. 223.——CAN. 


m (p. 624) ii.——-—- Balance of payment 
moriuaias under policy taken out by 
mortgagor. }-—A -Insurance policy 
a out & mtgor. - aie oree 
rowing on the mortgage - 
Fided that all loss thereunder should 
be payable to the mtgees., ‘“‘ as their 
interests may appear ”’ & that the 
policy wa iphone held as collateral security 
On a loss occurring, 

ear ammount sonnet was paid by the 
r) 


oa in he boo. “ae to "hs credit 
OF at Gin c, aomintns. ondee the 

eo 0 
claimed 


BANK_ OF 
KENWARD, 1928} 4D. L. R. 905; 
W. W. R. 649.—CAN. 


(p. 624) tii. ——— Purchase-money 
depose in escrow. |}—The parchage 
ce of land deposited in escrow pend- 
ing tho showing of proper titie & 
delivery of the conveyance :-— : 
garnishable, where thero was no sug- 
fan that there was any defect of 
itle, or that there ee be any obstacle 
to the sighs a oo of Bhs 

conveyance.—. » LTD 

Yuan We Rais t Dt a 5. 684 ; 7 (1926) 

1W 56; 36 B. Oo. R. 401.— 


PART iV. ‘SECT. 1, SUB-SECT. 3.—B. 
sj. Afust be at time of issue of sun 
patie pL Nh onepiaay me BLAIRMORE 
Dis USTEHS et 
rig271$D. L. bie B41; mire W.R 


439,~—-CAN. 
sk. Claim dismissed servant. }— 
to be due from 


Where the deb _ 
— . was based on an 


threa legal proceedings, but no 
ay : Phas at the time Eat 
e service 0 garnishee summons : 
—Held : Snes was no debt due or 
ped from the hee to 

BS McLzo 


Pe) 1 DL. R183: 
'. R. 465; 19 Sask. L. R 


& FOSTER, 
119398) i 
. 221. 
Pane Mh SECT. 1, BUB-SECT. 3.—E. 


.}—PAREER v. MCILWAIN 
(sees ize PI ari CAN. 


591 


sl. Debt due from one partnership to 
debtur of another partnership—One 
riner common to both ae Sv }——~ 
CCORMICK v, PARK (1859), 9 C. }’, 
330.—-CAN, 


PART V. SECT. 1, SUB-SECT. 3.—H. 
p i. Assignment of earnings of farm 
implement.}—An assignment of 25 
per cent. of the earnings of a farm 
plement in favour of the vendor 
takes priority over a garnishee order 
attac such earnings, even though 
the notice required to be given by the 
vendor was not served until after the 
service of the eat geese order.— 
Sonos Aree ootraN ACTURIN 
[1926] 2 L. R. 706: (1926) 
PW. W.R, Pytrs "35 Man. L. R. 472.— 
tAN. 
PART V. SECT. 1, SUB-SECT. 3.—J. 
c (p. 633) i. —~— Amount of exemption 
— Not affected by payments made on 
account.}:--CONTINENTAL GUARANTY 
CORPN. OF CANADA, Lrp. v. Horo- 
DYSKE & CANMORE CoaL Co., LTp. 
(Alta.), [1927] 1 W. W. Rh. 401.-- “CAN, 





d (p. 633) i. Deputy sheriff d> 
gow Le pm Fc fe oNt (1896), 34 
r (p. O34) —— ———-, ]—-The rule, 
whereb remunerat: on of the 


holders’c of public rect gl is exempt from 
arrestment, applies to the wages of an 
o workman in the a aphasia 
of a Govt. De ULVENNA 


partment.—. 
v. THE ADMIRALTY, (1926] S. C. 842.— 


Boor. 

(p- 634) i, -—--- -—~---.}--Under 
aohnes Act, _ S. A., 1922 (c. 51), a@ 
teacher’s salary is not a debt apcring 
due from day to day.—THOREBON v. 
BLAIRMORRE SCHOOL DISTRICT TRUSTRES 
(Alta.), (1927) 3D. u. R. 6411; s (1927) 2 
W. W. RR. 439.—CAN. 


ft ( begs . — urgeon. }-— 
The oe pai fits -eurgeon, 
attached | to rs f oatiah ent © serving 


- in India, is not Hable to attachment in 


execution of a decree of a civil Pe —_ 
BROWNE 0, PRARCE (1925), IL.h fF. 
48 All. 73.—IND. 


PART V. SECT. 1, SUB-SECT. 4. 


sn. To what court—Court of Fevistor 
where garnishee Horie rie -J—Re Savorp 
v. DESJARDING, [1937} 1 D. L. RR. 541; 
80 0. L. R. 645.—~CAN,. 


s. Revad., 17 Alta. L. R. See 


d (D. 637 ——, 
affidavit in ee neers of a arlene 
summons, deponent must swear 
e indebtedness & the 
amount thereof, & if his affirmation 
as to the amount is upon information 
& belief only his pre rious "positivencss 





Cases 2169—2350. ° 


2169. Add. Annotations :— Refd. mployers’ 
j Liability Assce. Corpn. v. Sedgwick, Co 
{1927} A. C. 95; Richardson v. Richardson, 
{1927} P. 228. 


2170. Add. Annotations :—Folld. Employers’ Lia- 
bility Assce. Corpn. v. Sedgw ck, Oollins, 
[1927] A.C.95. Refd. Richardson v. Richard- 


son, [1927] P. 228. 

2170a. -+—Pltfs. had brought an 
action & had signed a judgment against a 
Russian co. in default of appearance. Service 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. The 
co. had been liquidate in Russia but this 
liquidation took no account of debts due to 
the co. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 
the judgment. C, had endeavoured without 

“ guecess to have his name removed from the 
register :—Held: the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that co. in this country.—SEDGWICK 
Cottins & Co. v. Rossra INSURANCE Co. OF 
PETROGRAD, [1926] 1 K. B.1; 95 L. J. K. B. 
7; 1388 L. T. 808: 41 T. L. "R. 663, C. A.; 
affd. sub nom. EMPLOYERS’ LIABILITY As- 
SURANCE CORPN. v. SEDGWICK, COLLINS & Co., 
[1927] A.0.95; sub nom. SEDGWICK, COLLINS 








En@uish AND Empire Dicest 


& Oo., Lap. v. Rossta INSURANCE Co. oF 
PErrRoGRAD, 186 L. T. 72, H. L. 


Annotations :—Refd. The Jupiter Cio. rea) Y 4927), 1387 L. T. 
333; Sabatier v. Trading Oo Ch. 495; First 
Russian Insce. v. London & Lecaaien ieee [1928] Ch. 


2188, Add. Annotation :—Refd. Richardson v. 
Richardson, [1927] P. 228. 

2210a. Not necessary to make judgment 
debtor a party.J—-LEVENE v. Maton (1907), 
61 Sol. Jo. 582. 

2279. Add. Annotation :—Refd. C. L. v. C. F. W., 
[1928] P. 223. 

2280. Add. Annotation :—Refd. C. L. v. C. F. W., 
[1928] P. 223 

sesacs rrie! the word “ Held” add “ (Eris, J., 

ias.)”’ 

Annotations :—For the annotations in the 

7 original volume substitute as follows :—~ 

Annotations :—Dbtd. Beavan v. Oxford (1856), 6 De G. M 





& G.507. I prefer the opinion of ERLE to that of the 
other three udges (TURNER, L.J.). ee. Kinderley v 
7 a (1856), 22 Beav. 1; Scott v. Hastings (1858), 
Aorta a pee Consd. Nigholis o. Rosewarn e (1859), 
6 C. B. N.F. Benham v. Keane (Te61), 1 John. 
oe ang "Did Pickering wv. Lifracombe Ry. 2888), 
-3C. 235: Robinson v. Nesbitt (1868), L ‘ 3 

Cc. ry "264, ths opinion of the mesorey. of the ct. in Fat 


case Is no longer law Sark J.). Io. Con- 
tinental Union Gas Co. (1873) R. 7 Exch. 332. Dbtd. 
Punchard v. Tomkins (1882), eT W. R. 286. ane case of 
Watts v. Porter is itself unsound law, but Erte, J.’s 
construction of J aceuen Act oe (a. 110), is aon held 
to be the law (CHiTtry, J General Horticul witural 
a pee P Whi house (18 886), 32 C zCR, D. zone ea penverle zB: 
h.13; Vacuu {19 

03, Bela. Hirsch v. Coates (858) 3 BOB 

Lumley (1858), 7 
(i860 ), 2 EB. & KE. 897. 
c. B. N.S. 248 


672; gee oe ‘on ee 
Menta Whistler v. Forster (1863), 


—-~- Oreditors Relief Act, R. S. 


as to the indebtedness is thereby 

qualified ; & as toa dudement debt the 

affidavit must show not only the exist- 

ing indebtedness, but also the amount 

for which judgment was recovered.— 

Aide v. Roowon & VERHELST, (1924) 
3 W. W. R. 422.—CAN. 


dad (p. 637) ii. —-—,]-— An 
afiidavit in rupport of a Ramee 
summons with respect to a Judgment 
debt. need not state the original 
amvunt of the judgment, but only the 
amount still due thereon.—-PONTI1U8 v. 





Samira & CoNNAUGHTY, Ley 3 
D.L. R. 513; (19251 3 W. R. 293; 
i Sask. L. R. 4 AN. 

{p. 637) a —— .J—An 





affidavit for a garnishee order ‘is not 
sufficient, unless it states that it is 
founded upon information & belief, 
or that deponent has knowledge of the 
facte.—-TILLICUM ATHLETIC CLUB #. 
BorRioKk, (1925] 3 W. W. R. 368.—CAN. 


d (p. 637) iv. >, }—Where the 
aflidavit in support of a garpishing 
order states that the garnishee is a 
certain named bank, it uae the 
garnishee sufficiently. maek 
SENAER v. ADAMS, [1927] 3 
180; {1927] 2 W. W. RR. 287; 38 
BC. IR. 275. —CAN. 


h (p. 637) 1. ——— Time for swearing.) 

—The fact that tho affidavit in support 
of a garnishee summons was sworn 
before the action was Degas although 
on the same day on which the state- 
ment of claim was issued, is ground for 
setting the garnishee summons aside. 
Moree yp, SEYMOUR, toasy e 
ateH a a ‘326 hay a 
a : ° 
reap vf 82 bi Olin N. 


PART V. SECT. 1, SUB-SECT. 5.—B. 


qi.-—— Oper leer of a garnishee 
wanuous set a copy served 
not having been : ae co A 
LIVERGANT tv. CAPITAL JOBBERS, = 
1925] 3 W. W, R. 719.—OAN. 


D. LR 


PART V. seer i atin 6.— 
. (@ 

h i. Affidavit of denial—Cross- 
examination on—What questions muat 
be answered.|—WIL80N v. FLEMING 
(1900), N. 





] 
19 P. R. 203.—CA 
PART V. SECT. B. tb ue 6.—- 


sp. Onus a proof. err ee . 
HILTON & STEPHENS Sil ) 7 Terr. 
L. R. 407; 6 W. L. R. 119.—CAN, 


PART V. vee 1, SUB-SECT. 6.— 


ti. -—— rhea he baits of district court 

judge to set aside. Pica ha Vv. 
Frist, (1927) 3 b. L. R. 4 eo! 
. W. R. 673; 21 Sank. L Li. b39. 


st. Debt not liable to be garnisheed— 
Indian Act, S. C. 1906, oe 99, 102.) 

—ARMSTRON ROWERS’ ABBOON. %. 
eg (1924) 4 D. L. R. 1043 ; ieee | 
W.W.R. 729; 33 B.C. R. 285.- CAN, 

sv. Error in form.)— ARMSTRONG 
ga ROWERS’ ASSOON. - HARRIS 934) 

1D. L. R. 1043; . W. R. 729; 
33 B.C. R. 285 2 CAN, 

sw. Who may apply.}—A “ person 
Serpents. to be, interested in the money 

attached,” within ttachment of 
Debta Act, R. S. S. 1920 (c. 59), 8. 7, 
is some person, other than pitt., deft. 
or garnishee, who claims some interest 
in the money attached by the gerneee 
summons ert ne ae . SMITH & 
NA coe {1925} 3 "D. L. R. Bie: : 


ne ]2 W. W. R. 203; 19 Sask. L. R. 
asin 


a 


Boyp & ELGIE v. KERS 
B. %G, ), 1927] 2 DL _R. 679 ; be 1927) i 
|W. R. 665; 38 B.C. R. 342.—CAN, 


PART V. SECT. 1, SUB-SECT, 7. 


t i. Against prior assignment— 
Validity of assignment—-Trial of eaeile 
ee ig Peta tabi to order.j-—PaQ 
Co., . Wiese & erred (Alte), ) 
pert 1 OW. 'W. R. 685.— 


§92 


B. ti 1924 (c. 59).}-—VERNON HARD- 
WARE Co. v. REID & REINHARD (B. C.), 
{1927} 2 W. W. lt. 117.—CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

2242 ii. -}-—-BRETHOUR 1. 
TAYLOR & BANK OF MONTREAL (B. C.), 
ne 3 W. W. BR. 166.—CAN. 
Ry judgment debtor-- To 
sheriff. }---7feld ; payment by the judg- 
ment debtor to thes eriff of the amount 
of the cxecution did not. entitle him 
to have the garnishecs discharged.--- 
KOLEGA 7. GENSER ger (1912), 22 
W. i R. 197; 6 re . 188.—CAN 

f i 
Gtuae Relies 2 ct. Wen (ROBERT) 
& Co WILSON (1907), 7 
W.L. it. 373 "43°B. C. R. 273,—CAN. 


PART V. SECT. 2, SUB-SECT. 5.— 


2289 i. Fund in court—Paid under 
garnishee proceedings. }—PRAT v. HiTcH- 
COCK, JONAH 0. HITCHCOCK, [1925] 3 
D. L. R. 1142.—CAN. 


PART V. SECT. 3, SUB-SECT, 2.—D. 

23893 i. Right o eed to fund.}— 
Re Davipson & Situ, £: ONDON 
GUARANTEES & ACCIDENT. 0. »» (1925) 
2D. L. R. 433.—CAN. 


PART V. SECT. 5. SUB-SECT, 1. 


2448 1. Not execution but equitable 
relief.}—Equitable execution is a means 
of freeing oxigible assets from impedi- 
mente in the way of execution & 
reac them when su pediments 
peevent them from being taken in 

he ordinary course; it will not 
awarded unless it is reasonably clear 
pnat benefit will be derived from the 
appo ointment of — roceiver.-—-STRANG 
RAL, ohne 923 ane L. R. 1141; 52 
0. L. BR. 2 


PART V. a B SUB-SECT. 32. 


a0. Of master.}—The. master of the 
Big Ct. has no _ jurisdiction to 
make an order appointing a receiver 





eee ee 


2454. Add. Annotation :—Refd. 


Richards, [1927] 1 K. B. 374. 


Vol, XXI.—Execution, Cases 245425474, 


Ideal Films v. 


2468. Add. Annotation :—Refd. Re Bueb, [1927] 


W. N. 299. 


2465. Add. Annotation :—Refd. Re Bueh, [1927] 


W. N. 299, 


2502. Add. Annotation :-—Refd. 
Richards, [1927] 1 K. B. 874. 


Ideal Films vw. 


2526. Add. Annotation :—-Refd. Guatemala (Re- 


aFe 


pupice de) v. Nunez (1926), 95 L. J. K. B. 


Part VI.——Discovery in Aid of Execution. 


2547a. 


by way of equitable execution.— 
a nied vo. MuRpPmyY, [1928} I. R. 125.— 


se. Lffect of Counly Courts Act, 
sect. county ct. judges in Manitoba 
have no jurisdiction to make an ordcor 
for the appointment of a receiver if 
the order is, in effect, an injunction 
against deft. restraining him from 
receiving the moneys therein referred 
to.—-MCFARLANE. v, FRANKLIN, [1924] 
3D. R. 605; 2 W. W $ 
34 Man. L. R. 293.—CAN. 


PART V. SECT. 5, SUB-SECT. 3.— 
A. (a). 


2453 v. ——--.}—A pltf. who holds 
a judgment on which he is entitled 
to issue a writ of exccution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alia) 
that he is entitled to have the goods 
seized, but that it is impossible, owing 
to some impediment in law of deft.'s 
interest.--LANGSTAFF v. SQUIRRELL, 
[1924] 2 D. L. R. 930; 1 W. W. R. 


24538 vi. -J— Tho ap pein 
of a receiver by way of equitable 
execution will not as a general rule 
be made, unicss there exists some 
special difficulty or legal impediment 
to obtaining execution in the ordinary 
course by garnishment of the debt 
duo to the execution debtor.—RoyvaL 
TRUST Co. v. KRITZWISER, [1924] 3 
D. LL. Ft, 596 P4 2 Ww. W. R. 760.—CAN. 


2453 vii. --+—Before a receiver 
by way of equitable oxecution can 
be appointed, there must be a legal 
right in the creditor to be paid out of 
the particular asset, which he cannot 
reach unless aided es the ct.; but 
the creditor cannot by this process 
reach a kind of asset not exigible 
under lIegal oxccution.—EaTON  v. 





J.B. 


[1928] W. N. 209. 


BRANT (1924), 65 O. L. R. 346.—CAN. 


2458 viii. —-—.]—THOMSON v. CUSH- 
ING (1889), 30 O. R. 123.—CAN. ‘ 


2458 ix. ——-.]—-Nova Scotia MIN- 
ING Co. v. GREENER (1898), 31 N.S. R. 
(19 R. & G.) 189.—CAN. 


sk. Whether granted as of right.J}— 
It is erroneous to assume that because 
property of a judgment debtor is not 
iable to the ordinary processes of 
execution, the judgment creditor must 
be able successfully to invoke the 
equitable jurisdiction of the ct. to 
obtain realisation of tho property.— 
MATTHEWSON vv. STREDICKE, [1924] 
3 aN L. R. 1085; 2 W. W. R. 1099.— 


PART V. SECT. 5, SUB-SECT. 3.—C. 

ni. Legal estate in remainder.|—A 
vested interest in land subject to 
another person’s life estate does not 
constitute a sufficient present interest 
in land to justify the appointment of 
a receiver with a view to realisation.— 
MATTHEWSON v. STREDICKH, [1924] 3 
an R. 1085; 2 W. Ww. R. 1099.— 


qi. -———~—.}—BARNES v. 
(1924) 2D. L. RR. 1119; 
462.—CAN. 


SHARPE, 
2W.W RR. 


PART VI. 


si. —— —  Mortgugor—Although 
exrccution  stayed.jJ—FRANCO-BELGIUM 
INVESTMENT Co. v. MUNAMARA (Alta.), 
11918] 2 W. W. R. 929.—CAN. 

ai. —— —-—-.]}—Order made for 
oxamination, where it was disclosed 
that judgment debtor had purchased 
& put in his wife’s name certain land 
& had paid out money on account of 
the purchase price & for interest & 
taxos.—-BEAU MONDE LADTER’ TAILOR- 
Ing Co. v. GARRETT, [1925] 3 D. Ia. Th 
9457; 570. L. R. 256.—CAN, 

a li. —— Mother-in-law of judgment 
dehtor.}-—-Order made for examination, 
where it was disclosed that judgment 


593 


--- On foreign debtor—Temporarily within jurisdiction—Form of order.}]—-Practick Note, 


debtor had made payments to his 
mother-in-law of sums which it was 
alleged ashe had lent him.—-Brau 
MONDE JA’ 78’ TAILORING Co. v 
GARRETT, [ly..} 3 D. L. R. 957; 57 
O. L. Rt. 256.—CAN. : 


2652 i. Nature of examination.J— 
The questions should be limited to the 
scope of the order for oxamination.— 
FLANAGAN ¥. ENGLAND, {(1926) 3 
D. L. R. 360; [1926] 2 W. W. R, 428; 
20 Sask. L. R. 579.—CAN, 


2552 ii. Judgment on contract 
readjusting earlier contracta.)~——- On 
examination for discovory in aid of 
execution on a judgment recovered 
on @ contract, debtor may be required 
to answer questions relating to hia 
property & his dealings with it prior 
to the date of the contract sued on, 
where it is shown, even by evidence 
adduced on an application to a judge 
to compel debtor to answer tho 
questions, that the contract had 
replaced earlier contracts between the 
saine parties & was merely a readjust- 
ment of a liability incurred prior to 
its date—STANDARD TRUST Co. v. 
WALTER, [1926] 1D. L. R. 863 [1926] 
nee W. It. 16; 22 Alta. 15; R, 176.— 


st. Iefusal to attend.)—K. B. 
Rules (Sask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of & person ordered to attend for 
examination other than that contained 
in rv. 480.—SASKATOON HARDWARE 
Co. v. McMANUs, [1924] 3 D. L. R. 
344 bg 2 Ww. WwW. R. 809.—CAN. 


GZ. —- Non-atiendance on previous 
day waived.J—Where non-attendance 
on tho day fixed by an order for deft.’s 
attondance for examination as a judg- 
ment debtor is waived by pltf., deft. 
cannot be committed for failure to 
attend upon a subsequent day, the 
effect of the order being spent.— 
HYATr v. OwENS, [1927] 3 TD. L. R. 
563; 600. L. R. 489.-—CAN. 








38 


2—118, 


ENGuisH AND Empire Dicrst SuppLEMENT. 


EVIDENCE. 


Part 1—General Principles. 


2. Add. Annotation :—Generally, Mentd. Lake 
v. Simmons (1926), 905 L. J. K. B. 586. 
4 Add. Annotation :—Mentd. The Sheaf Brook, 


{1926] P. 61. 
Add. Annotation :—Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 3838. 
Interview—Dictaphone record.]|—The dicta- 
hone record of an interview may be accepted 
in evidence.——-BUXTON v. CUMMING (1927), 71 
Sol. Jo. 232. 
~—-—,J—At the close of pltf.’s case, deft. 
applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft. liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. :—-~Held: (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed.—GIBLIN v. McMULLEN (1869), 
I. R. 2 P. C. 317; 5 Moo. P.C. C. N.S. 484; 
38 L. J. P. ©. 25; 211. T. 214; 17 W. R. 
445; 16 EB. R. 578, P. C. 


Annotations :-—Generally, Mentd. Re United Service Co., 
Johnston’s Claim (1871), 6 Ch. App. 212; Leese v. Martin 
(1873), L. R. pore on ; Lagunas Nitrate Co. v. Lagunas 


30. 
31a. 


55a. 


Syndicate, (18 392; Re National Bank of Wales, 
[1899] 2 Ch. 629; Bullon v. Swan LKlectric nas eats Co. 
(1906), 22 T. L. R. 275; Banbury v. Bank of Montreal, 


[1917] 1 K. B. 409. 

55b. -.|— Where pitf. has closed his evidence, & 
the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly.—DANIEL v. METRO- 
- POLITAN Ry. Co. (1871), L. BR. 5 H. L. 45; 
40L. J.C. P. 121; 24 L. T. 815; 35 J. P. 

708; 20 W. KR. 37, H. I. 

Annotations :—Refd. Williams_v. G. W. Ry. (1874), L. R. 
9 Exch. 157. Mentd. The Secrot (1872), 26 L. T. 670; 
The Maid of the Mi-t (1873), 21 W. R. 310; Simson », 
London General Omnibus Co. (1873), 21 W. RR. 595; 
Wright v. Mid. Ry. (1873), 42 L. J. Ex. 89; Cohen ». 
Met. Ry. (1890), 6 T. L. R. 146; Pounder v. N. EH. I 
[1892] 1 Q. B 385. 

55c. -——- Power of judge to change ruling.|—In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 





PART I. SECT. 1. 


1 =4. Civil & criminal triale dis- 
ltinguished.J}—Where the quceyon to 
be determined in a oivil action is 
whether or not a criminal offence has 
been committed, but this question 
does not arise directly upon the 
pleadings, the ct., in deciding whether 
or not an offence has been committed, 
should apply the ordinary civil rule 
as to the sufficiency of proof, & not 
the rule which prevails in a ct. of 


ted.—MOoTCHA 


5 iv. 





criminal jurisdiction that the ct. must 
be satisfied beyond reasonable doubt 
that the crime alleged has been com- 


L. R. 27 1. AUS. 


PART I. SECT. 8, SUB-SECT. 1. 

-_-—~CONSOLIDATED WalrER 
Co., Lrp. v. INTERNATIONAL CONE Co., 
Lrp., [1926] 4D. L. R. 74; 590, L. R. 
205.—CAN, 


Led 
e 


having heard the whole case, disagreed 
Held: the judge was entitled to enter judg- 
ment for deft.—PrrmrRs v. PERRY & Co. 
(1894), 10 T. L. R. 366. 
Annotation :-—Consd. Skeate v. Slaters, [1914] 2 K. B. 429, 
55d. ———_ ———.]—-SHEARS v. MENDELOFY (10914), 
30 T. L. R. 342. 
.|—In an action tried with a jury 
the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above gone & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. :——Held : 
(1) a judge at the trial had power to enter 
judgment for deft. if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft.—SKEATE v. SLATHRS, 
Lrp., (1914) 2 K. B. 429; 88 L. J. K. B. 676; 
110 L. T. 604; 30 T. L. R. 290, C. A. 
Annotations :—-As to (1) Consd. Winterbotham, Gurney v 

Sibthorp & Cox, [1918] 1 kK. B. 625. Refd 

Griffiths, [1921] 1 A. C._631. 





estemaneneaaeed 


55e. 








Wilson (1915), 85 L. J. K. B. 888. Generally, Refd. 
Gascoigne v. Gascoigne (1917), 87 L. J. K. B. 333. 
59a. -}—GIBLIN v. MCMULLEN, No. 55a, 
ante. 


Add. Annotation :-—Mentd. Akt. Reidar v. 
Arcos (1926), 42 T. lL. KR. 737. 


101. Add. Annotation :— Folld. Isaacs v. Cook, 
{1925} 2 K. B. 891. 

116. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners),:The Australia (1926), 
95 L. J. P. 145. ; 

117. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 

118. Add. Annotation :—Mentd. Hale v. Coombes, 
(1925), 42 R. P. C. 828. 


PART I. SECT. 4, SUB-SECT. 2. 


55 ix, -———.]}—ROBINSON v. ASSINI- 
ROIA Town, [1927] 3 D. L. R. 514; 
[1927] 2 W. W. RR. 499; 21 Sask. L. R. 


658 CAN, 


70. 


ni.———.}-- Dok d. Petit v. RENARD 
(1850), 6 U. CO. R. 501.—-CAN. 


nif, -}—MONTREAL TRUST Co. ¥. 
CANADIAN Paorrro Ry. Co., [1937] 4 
D. L. R, 373 61 QO. L. R, 139. CAN. 





594. 


is Add. Annotation -—-Mentd. Crediton Gas Co: 
v. Crediton U. C., [1928] Ch. 447. 


155. Add. Annotation ;—Mentd. Sharpe v. South- 


Vol. XXII.~ Eviderice. Cases 125— 624a. 


167. Add. Annotations :—Mentd. Me Annesley, 
Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
e a York Life Assce. (1927), 96 L. J. K.B. 


Part I1—Admissibility of Evidence. 


301a. Effect of letter written by plaintift’s solicitor. | 
letter written by pltf.’s attorney, 
demanding payment of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed.—SHoRT v. EDWARDS (1795), 1 Hsp. 
373 ; 170 HB. R. 390, N. P. 


812. For ‘* Letters from agent—Forming part of 


renee 





contract ’’ substitute ‘‘ Letters from 
agent—-Forming part of contract.” 
In the cross-reference following this case, for 


«——_. After contract coniulete: ”? substitute 
se After contract complete.” 


370. Add. Annotation :—Refd. Short wv. 
Corpn. (1925), 42 T. L. R. 107. 


374. Add. Annotation :—Mentd. Baines v. National 
Provincial Bank (1927), 96 Iu. J. K. B. 801. 


397. Add. Annotation :—-As to (1) Refd. Koskas v. 
fae Marine Insce. (1926), 42 T. L. R. 


417, Add. Citation :—132 L. T. 229. 


418. Add. Annotation :—Mentd. Re Clayton’s 
Petn. (1927), 43 T. L. R. 659. 


419. Add. Fie :—Mentd. Holland v. Hol- 
land, [1925] P. 101; Warren v. Warren; 
[1925] P. 107; Mart v. Mart, [1926] P. 24, 
Selby v. Atkins (1926), 135 io T. 45; S. ». 
S. & P. (1927), 44 T. L. R. 52. 

421a. ——-.|—SMITH v. WILKINS (1833), 6 C 
180; 172 HK. R. 1198, N. P. 


525. Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug a (1928), 45 R. P.C. 


eacetoereatageegeme 





Poole 


-& P. 


535a. Admissions ‘‘ without prejudice.’’|—-At the 
trial of an action, pltfs. proposed to put in evi- 
dence the exemination, taken on commission, 
of a representative of pitis. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had bgen made at interviews 
which, although they kad not been expressed 
to be ‘‘ without pgejuc'ce,’’ were such that 
they would be rded aS having ‘been 
made ‘‘ without prejudice,’ & that the 
examination was inadmissible :—-Held: the 
examination was inadmissible.—Scorr PAPER 
Co. v. DRAYTON PAPER WokKS, LTD. (1927), 
Fea R. P. ©. 1513; on appeal, 44 R. P. C. 529, 
Ye A. 

537. Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


544. Add. Annotation :-—Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
580a. Admission by author—-As to copyright, }— 
FALCON v. Famous PLAYERS Fito Co., Lrp., 

No. 624a, post. 


595. Add. Annotation :—Refd. Warren v. Warren, 
[1925] P. 107. 

624a. Agent of predecessor in title—Licensee of 
copyright.|—(1) By an agreement in writing 
dated June 30, 1898, one G., the author &° 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great. Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 


453. 
PART I. SECT. 6, SUB-SECT. = ita 
119 xxv. ——-— Payment 


BON v. NORTHGRAVES yn Gack), ), 11923] 
3 W. W. KR. 456.—CAN. 


PART I. SECT. 1, SUB-SECT. 1. 

266 ii. .}—Where there was no 
unfairness to acoused in admitting as 
evidence only a portion of a statement: 
—-Held: the judge wae not bound to 
admit the ite shay weer tas an v. 


PART II. SECT. 1. 

y consent—HEvidence otherwise 
inabnictole }—~Evidence not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were taken to it, may be perfectly 
good evidence if admiittad by the 
consent of the parties.— Rapa KIsgHAN 
: ere NATH (1924), I, L. R. 46 All. 


PART II. SEOT. 3, SUB-SEOCT. 2.—A, 

Pye i. Circumatances of case. am 

Sih eae note was discounted 
with private funds advanced by a 
bank mnanager as agent for the lender. 
In an action against the original maker 
& another party, who signed the note 
as a maker, at the request oi the 
before 1 maturity, but 
govern! months after it was discounted, 


© it was in the bank for collec- 
tion ‘eld: evidence of the con- 








versation between the manager & such 
party at the time the latter signed was 
admissible on his defence of want of 
consideration as part of the res gesta.— 
ROGERS v. IR (Alta.), year) 4 } 4 
a R. 445; [1927] 3 W. W. 
oi. Telephone conversation— 
Proof of authority, of agent.}—Held: a 
telephone conversation was admissible, 
where evidence existed from which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
versation.—Re og tear (Louis) & 
SOUTH AUSTRALIAN MILLING & TRAD- 
ING Co., [1923] S.A oS. R. 75.—AUS. 


PART II. SECT. 3, SUB-SECT. 2.— 
D. (b). 


sn. Report by agent to principal.}— 
Held: a telegram & a letter dispatched 
shortly after a sale of goods by the 
soller’s agent to his employers record- 
ing his version of the transaction may 
be referred to for the 





Co., [1985] 8. C. 500. —SCOT. 


PART II, SECT. 8, SUB-SECT. 5.—C. 

ri. —— Of defendani.J—In an action 
under Customs Act to recover unpaid 
cus duties & penalties :—Hed: 
evidence of a conversation between 
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deft. & a customs official subsequent 
to the transactions in issue was 
admissible, sinve it tended to show that 
deft. was again proposing to defraud 
the customs in practically the samo 
manner in which he was alleged to 
have uone sa in the caso at bar. aa 


ve. ZIZU NATANSON (No. 1), ome he 
D.L. R. 591; [1927] 2 WwW. W. 9; 
‘an. 3794; 21 Sask. L. R. 


48 Can. Crim. 
AN. 


° 


PART II. SECT. 3, SUB-SECT. 8.—A. 

n i. ---HKpwarps v. OTTAWA 
RiveR Nav ue T1ON Co. (1876), 39 
U. C. KR. 264.—CAN. j 

so. Sparks from engine causing fire— 
Previous fires caused by engine. - eld : 
adinissible.—-CANADA CENTR. Ry. 
Coe MoLAREN (1883), 8 ae R. 564.— 





genie II. mae 4, SUB-SECT. 1.—C. 
VEBER v. Roo, (1878), 
16 N. B. RB. (3 Pag.) 295 5.—CAN. 


PART II. SECT. 4, SUB-SECT. 2.—A. 
485 ii. ——-.}-—Admissions in civil 
sar should be considered, made use 
of, & interpreted in ene saine Way as 
confessions in criminal cases.— RoGERS 
Em (Alta.), tee 4D. L. BR. 445 ; 
figeT] W. WwW. —~-CAN. 
496 lpia eee v. PERKINS 
(1823), Nay, 7. 62. —CAN. 


——-,}—D 


Cases 624a—-1260. 


certain place :—Held: a copy of the letter 
of Sept. 22, 1898, the original having been 
lost, was admissible as evidence in a co 
right action between pltf. & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 

rove that the first performance of the play 

ok place in this country as stated in the 
letter since (a) being written eae G.’ . agent, 
it constituted an admission by G erson 
who, although not named on the Fooon » had 
a substantial interest in the result; & (b) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 

_ of it may be precluded from relying on it as 
prima facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. —-FALCON v. FAMOUS 
PLAYERS Fim Co., Lrp. [1926] 1 K. B. 398; 
95L. J. K.B. 148; 134 L. T. 246; ‘42 T. L. R. 
91; affd., [1926] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 650; 42 T. L. R. 666; 70 Sol. 
Jo. 756, C. A. 

Annotations : arg Monta. pete v. British Broad- 


casting Co., [1927] 2 Boss; English Hop Growers v. 
Dering, 1928] 2K. aa 174 


633. Add. Annotations : -—_-Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

653. Add. Annolation :—Refd. Bonham v. 


May- 
cock (1928), 138 L. T. 736. 


Part IIl._—Modes of Proof 


1088. Add. Annotation :—Mentd. Muscroft  v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274, 


Add. Annotation :—Mentd. II Ve 


1114. yman 
re aan Hughes v. Hughes (1928), 139 L. T. 


1200a. ——— ——--.|-—All statutes which concern 
the King are general laws, of which the judges 
will take notice without pleading.—Crom- 
WELL’S (LORD) CASE (1578), 4 Co. Rep. 12, b. ; 
76 16. R. 877. 

Annotations :—Mentd. Birchley’s Case (1585), 4 Co. Rep. 
16a.: Davis v. Gardiner (1593), 4 Co. Rep. 16b. ; Shrews- 
bury v. Pop ona: Poph. pee Brittridge 's Caso (1602), 
4 Co. Rep. 18b.3; Hrost v. Eyre (1616), 3 Bulst. 265; 

: -. Gorrard (1618), Hob. 306; Say & Seal v. 

Stephens (1628), Cro. Car. 135; ‘Traverse v. Daws (1673), 


ENGLIsH AND Emprre Dicest SuPPLEMENT. 


669. Add. Annotation :—Gencrally, Mentd. Rye v. 
Purcell, [1926] 1 K. B. 446. 

725. Add. Annotation :—Generally, Refd. R. v. 
Moscovitch (1927), 188 L. T. 183. Mentd. 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 980. 

745, Add. Annotation :—Folld. Republica de Gua- 
temala v. Nunez (1926), 135 L. T. 436. 

775. Add. Annotation :—Refd. Republica de Gua- 


temala v. Nunez (1926), 135 L. T. 436. 

816. Add. Annotation :—-Refd. Jones v. Cory 
(1926), 20 B. W. C. C. 251. 

871. Add. Annotation :—Refd. Jones v. Cory 


(1926), 20 B. W. C. C. 251. 

968. Add. Annotation: G oigeall: Refd. R. v. 
4 aaa Ez p. Wilkinson (1926), 90 J. P. 
191. 


969. Add. Annotation :—Refd. IR. v. Copestake, 
Ez p. Wilkinson (1926), 90 J. P. 191. 

1004. Add. Annotation :—Refd. Stoney v. East- 
bourne R. C. & Devonshire : (1926), 95 
L. J. Ch. 312. 

1024, Add. Annotations :—-Consd. Stone th v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. on 
312. Mentd. Moser v. Ambleside "U. D. 
(1925), 89 J. P. 118. 

1026. Add. Annotation :—Refd. Stoney v. East- 

bourne R. ©. & Devonshire (1926), 95 L. J. 

K. B. 312. 

Add. Annotation :—Mentd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 274, 
1034. Add. Annotation :—Mentd. Re Chemische 

Fabrik auf Actien (Vorm E. Schering) Patent 
Appln. (1928), 45 R. P. C. 403. 


1086. Add. Annotation :— Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. ~ 


1033. 


and Weight of Evidence. 


Freem. K. B. 324; Barnardiston v. Soamo (1674), 6 ne 
Tr. 1063; Shaftsbury v. Dig By TO Freem. K. B. 429; 
Townsend. ». Hughes (1676), Freem. K. 222; How v. 
Prin de 7 Mod. Rep. 107; Oldroy fi V. Cram ton 
(1837), 7 L. J. C. P. 57; ednedl’y. Russell (1842), 4 Man. 
rare 1090 ; eet ed Latimer (1864), 4 New Rep. 285. 
1209. Add. Annotation :—Mentd. South Stafford- 
shire Mines Drainage Comrs. v. Hlwell (1927), 

91 J. P. 1538. 


1229. Add. Annotation :-—Mentd. More v. Weaver, 
[1928] 2 K. B. 520. 


1260. Add. Annotations :—Refd. Hain 8.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. Mentd. 
Cayzer, Irvine v. Board of Trade, [1927] 1 
k. B. 269; Clan Linc Steamers v. Board of 
Trade, [1928] 2K. B. 557. 


PART Il. SECT. 5, SUB-SECT. 1. 

684 i. As corroboralive evidence.}— 
Statements made by deceased after the 
execution of her will ure poe rags be 
to corroborate a witness who 
deposed to the execution with all the 
rescribed formalities.—HowitrH  v. 

CFARLANE, (1925; 2 D. L. R. 395; 
56 be L. R. 375.—CAN. 

Must be statement of fact.}— 

Ev! denco of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 


accused would not get into any trouble 
with the police over it as it was not 
his fault:—Held: inadmissible, as the 
words only emo? to an expression 

of ho ° ae oO ev hae v. SCHWARZ, 
[1923] 8S . 8347.—AUS. 


PART II. sts a unre 2.— 
752 ii, ——.}—In so far as words 
used by deceased were statements of 


facts :—-Held: they were inadmissible, 
as there was not thing to show that 
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deceascd knew them to be contrary to 
his pecuniary or proprictary luterests 
when he made them; & in ro far as 
they related to opinion on what was 
in accused’s mind they were not 

admissible, as they were not statements 
of fact.—R SCHWARZ, [1923] 
S.A.8.R. 347, —AUS. 


PART II. SECT. 10, SUB-SECT. 1. 
URT v. HOLLAND, 

a a OLLAND & Walsag (1879), 
e P, 219.—CAN. 


pee eee 


1264a. »-}~—It is the settled practice of 
the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 
from a Secrotary of State, & the information 
so received is conclusive.—DUFF DEVELOP- 
ren Co. v. KELANTAN GOVERNMENT, [1924] 

A.C. 797; 98 L. J. Oh. 343; 181 L. T. 676; 

40 T. L. R. 566 ; 68 Sol. Jo. "BBO, H. L. 

Annotation :—Apld. Engelke v. Muemann, [1928] A. C. 433. 

1267. Add. Annotations :—As to (1) Consd. The 
Jupiter (No. 3) (1927), 187 L. T. 333. 
Generally, Mentd. Musmann v. Engelke (1927), 
43 T. L. R.685. 


1269. Add. Annotation :—Refd. 
[1927] P. 811. 

1270. Add. Annotation :—Consd. Musmann ov. 
Engelke (1927), 96 L. J. K. B. 824. 

1278. Add. Annotation :—Mentd. The Jupiter 
(No. 2), [1925] P. 69. 

1282. Add. Annotation :—Mentd. Manchester 
Corpn.v. Audenshaw & Denton U. D. Councils 
. (1928), 1389 L. T. 509. 

1301. Add. Annotation :—Refd. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1319. Add. Annotation :—Refd. Lawrence  v. 


rae (1924), Ltd. (1928), 97 L. J. K. B. 


The Fagernes, 


1838. Add. Citations :—[1925] 1 K. B. 399; 94 
ie rs Ly B, 497; 182 L. T. 267; 17 B. W. 


Add. Annolations :—Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 
Mentd. Young v. Londonderry Collierics 
(1924), 17 B. SW. C. 215; Kennedy v. 
Horden Collieries, Bamford v. Charlaw & 
Sacriston Collieries, Bevan w. Joicey, [1925] 
2K. B. 438. 

1382a. -——--.]——-LlALIFAx’s (LORD) CASE (undated), 
cited in Bull. N. P. at p. 298a. 


Annotation :— Consd. Williams v. East India Co. (1802), 3 
East, 192. 


1402. Add. Annotation :—Expld. Lal Chand Mar- 
wari v. Mahant Ramrup Gir (1925), 42 


Vol. XX1I.—Evidence. Cases 1264a—1586. 


1418a. —— ——-.]—-In the Goods of SERGEANT 
(1872), 26 L. T. 669; 36 J. P. 696; sub nom. 
In the Goods of SERJEANT, 20 W. R. 872. 


1421a. --]—(1)}If a person has not been 
heard of for a term of not less than seven 
years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with the person to whose title that fact is 
essential.— LAL CHAND MARWARI v. MAHANT 
RAMRUP Gir (1925), 42 T. L. R. 159, P. C. 


1445a. On party to whose title fact essential.]|— 
LAL CHAND MARWARI v. MAHANT RAMRUP 
Gir, No. 1421a, ante. 





1459a. —-—.]|—DoE d. FRANCE vy. ANDREWS 
(1850), 15 Q. B. 756; 117 BE. R. 644. 
Anptanons : -—Cons . Prudential Assce. v . Hdmonds (1877), 


App . Cas. ivan Lyell v, Kennody (1887), 56 L. T. 647 ; 

he tollery, Weir v. Treasury S&S: ‘icitor, [1926] Ch. 284. 

1489a. -|—There ig.no presumption of law as 
to survivorship a jong persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivor ship, the law will 
treat it as a matter incapable of being 
determined.—Re NIGHTINGALE, HARGREAVES 
v. SHUTTLEWORTH (1927), 71 Sol. Jo. 542. 

1505. Add. Annotations :—Refd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56; I. R. 
Comrs. v. Bone (1927), 13 Tax Cas. 20. 

1526a. -|— HALIFAX’S (LORD) CASE (undated), 
cited in Bull. N. P. at p. 298a. 








Annotation :—Consd. Williams v. East India Co. (1802), 
3 Mast, 192, 
1531. Add. Annotation: —Refd. Busby Vv. 


Avgherino, [1928] A. C. 290. 
1581. Add. Annotation :—Mentd. Jones & Attwood 
eee Radiator Co. (1928), 45 R. P. C. 
1584. Add. Annotation :-—Mentd. Smith’s Potato 
ae Pi ee Potato Crisps (1928), 45 


1586. Add. Annotation :—Apld. Re Davis’s Trade 
Marks, Davis v. Sussex Rubber Co., {1927} 


T. L. R. 159. 2 Ch. 345. 
PART III. SECT. 5, SUB-SECT. 7.—D. ae we W. 148 3D. L. R. 140; [1926] PART III. SECT. 6, SUB-SEKCT. 7. 
h i. Bar-rvuom—Place where liquor ——CAN. fi. ——-.]—MACRAE v. WALSH a 
een }+-On the descviption of a room aos ——— ——— --——.]—FRe Tomes 27 8. R. N.S. W. 290; 44 N.S. W. 
a bar-room of licensed premises, (Man.), [1927] 2D. L ae 864 ; [1927] W. N. 71.—AUS. 


judicial notice is to be taken that this 
is a voom where alcobolic liquor is 
kept.— FRANCE v. HUMPHREYS, [1926] 
S. A. S. RR. 214.—AUS. 


PART III. SECT. 5, SUB-SECT. 7.—-G. 


qi. S.P.—R. v. eT ae Ae 
33 WV. Le R. 21; 9 W. W. R. 613; 
Sask. L. R. 412 -—CAN. 
ii. Home-brew—Intoxicating liguor.] 
—bhe ct. will not take judicial notice 
of the fact that pene Drew is an 


ee ae —h, 
1132; 43 Can. Crim. 
53; [1924] 3 W. W. R. 865.— 


CAN. 


si. Mode of conducting tra, 
mt -places for trams.|}—H 

: d take judicial notico of ihe mode 
of conducting traffic on an established 
system of tramways in a oity & its 
suburbs, including the fact that there 
were recognised stopping-places for 
trams.— He Byk-LAW MADE .BY PRos- 
PECT DISTRICT COUNCIL, Ex p. Hr11, 

8, A. 8. R. 326.—AUS. 


Stop- 
6 ct. 


spies Ill. SECT. 6, SUB-SECT. 6.—B. 


0 xviii, ——- ——.} Re JELFS, 
11998) 1 W. W. R. 735.—CAN. 
1410 xix. ——— ——.}—Re Dz MILLE 


1 W. W. It. 429.—CAN 


1413 vi. Strong 
incentive to disappear-——Death not pre- 
sumed.jJ—O’DONNELL v. NORTH AMERI- 
CAN LIFE ASSURANCE Co., [1927] 3 
D.L. R. 412; 60 0. L. R. 502.—CAN. 


PART ITI. mead Sho SUB-SECT. 6.— 
- (a). 

1423 ii. —— eee Indian Evi- 
dence Act, 1872, 108, when the ct. 
has to determine the date of the death 
of a person, who has not been heard of 
for a period of more than seven years, 
there is no presumption that he died 
at the end of the are Reven years, or 
at any particular date.—LaL CHAND 
MARWARI v. Ravece | Gm (1925), 53 
L. R. Ind. App. 24.— IND. 


gr III. SECT. 6, SUB-SECT. 6.---D. 


J  ForsyTa (N. S.), 
119273 2D. L. RR. 73.—CAN. 


PART III, SECT. 6, SUB-SECT. 6.—F. 


1497 i. Whether presumption exisis.] 
—-Although deatb will, in a proper case, 
be presumed, there is no presumption 
that the person died without issue.— 


Re SaAuUND PARK v. AUSTIN, [1928] 
NZL. BR. SO1.—-N, Ze 
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Bese III. SECT. 6, SUB-SECT. 8. 

152 J—R.v. O’HARA (N. tad 
ager, . A ria Crim. Cas. 231.-——-CAN 

f£ (p. 178) i. As to aelivery of ‘packaye 
by i. carricr to consignee, \—Where 
a package is delivered to a railway or 
express co., or other similar common 
carrier, for transportation to a named 
consignee, & the consignee receives 
a package answering the description 
of that sent by the: consignor, it will 
be held, in the absence of proof to the 
contrary, that the package sent was 
identical with that received ; & where 
a package has been = delivered to such 
a common carrier for transporta 


ii,- —— - 


tion, 
it will be held that it was received by 
the consignee jp due course, unless ther eC 
is proof to the ete on v. PINNO, 
[1925] 1 W. W. R. 7 

r(p.179)i. 4sto part ohne odneinis. 
tae }—SMITH v. ra EAN (1868), 7 
N. 8. R. (1 G. & O.) 310.—CAN. 


PART Il. SECT. 7, SUB-SECT. 1. 
ILY v. poner 


———, J REI 
Cone, U8! (1891), 1: 14 P. R. 171.-—-CA 
—~~-—, }-—CLOUBE v. COLEMAN 


tii.——— 
(1806), 16. 16 P. R. R. 541.—CAN. 


PART III. SECT. 8 8 , 
5038 x. Nature & application o 
: The principle that the evidence 





Cases 1688a—2689. Ewnanisy anp Empree Dicusr SurPLEMENT: 


Part IV Documentary Evidence. 


1633a. Entry in marriage regi as 
RocurortT (1837), 1 Jur. aay P, 

1664a. ———.|—-R.. v. McCartney & HANSEN 
(1928), 20 Cr. App. Rep. 179, C. C. A. 


1708. Add. Annotation :—Mentd. Wing Lee v. 
Lew, [1925] A. OG. 819. 

1829a. ——~ ~——.]—-Where an order is given 
verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as & Memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum. Fea 
SON.v. STARK (1802), 4 Esp. 163; 170 E. R 
677, N. P. 

Annotation :—Refd. R. v. Wrangle (1835), 1 Har. & W. 41. 

1894. Add. Annotation :—Mentd. Berners v. 
Fieming, [1925] Ch. 264. 

1895. Add. Annotation ;—Mentd. Macaulay v. 
Guaranty Trust Co. of New York ( 1927) ), 44 
T. L. R. 98. 

1938a. ———.]—-Where pltfs. called defts.’ solr. 
Held : he could state whether he had a eae 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it.—ROUPELL v. Haws (1863), 3 
F. & F. 784, N. P. 

2048. Add. Annotation :—Mentd. Lala Indar 
Prasad v. Lala Jagmohan Das (1927), 43 
T. L. R. 536. 


2129a. —— ———.}—Copies cannot be put in of 
letters of which npties to produce 4 ht to 
be given.—R. v. Moraan, [1925] 1 K. B. 

152; 04L. J. K. B. 672; 183 L. T ™, 94; 89 
J.P. 135 ; 28 Cox, C. C. 1; 18 Cr. App. Rep. 
180,C.C.A 

2804. Add. Annotations :—Mentd. Rodwell v. 
Wade (1924), 23 L. G. R. 174; Keeling v. 
Wirral R. D. C. (1925), 23 L. G. R. 201. 


v. 








sass >] DORRETT v. MBUX (1854), 15 
».B. 142; 2C.L. R. 807; 231. 5.C. P. 221; 
28 L. T O. ‘s. 144; 2 Ww. R. 480; 1389 EB. R. 
a. d 
2475a. ——— —--.—Dor d. St. JoHN v. Hore 


(1709), 2 Esp. 724; 170 BE. R. 510, N. P. 


2476a. ——- —-WALLISS tv. BROADBENT 
ts88) 4 Ad. & Kl, 877; 2 Har. & W. 40; 
6L. J. K. B. 269; 111 B. R. 1014. 





vy. FULLER (1853), 


TTa. ye ——.] 
13 0.B. 122; 1 W. RB nee; 188 H.R, 1143; 


sub nom. FUL LER Ga . & 
101; 20 L. fT. O. ‘s. 278-; ° 17 J. P. 105 ; 17 
Jur. 736 

2480a, ——— -———.] — . CHAPMAN (1868), 
17 L. T. 517, N. P. 

2486a. ——— Tho ugh receipt for penalty erased Lie 


APOTHECARIES’ Co. v. FERNYHOUGH (1826), 2 
O. & P. 488; 172 B. BR. 199, N. P. 

Annotation :-—Reld. Rv. Preston (1834), 3 Nev. & M.K.B. 31. 

2518a. To prove amount originally claimed.|— 
WICKES v. TANNER (1848), 10 L. T. O. S. 
504, N. P. 

2533. Add. Annotations SB or Ellesmere v. 
Wallace (1928), 44 T. L. R. 798; Kennedy 
v. Thomassen (1928), wT 1. L. R. 122; 
are Beck v. Hackett (1928), 45 T. L. R. 








2644a, ——-—— .|--One paper containing 
two different eee for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred :—Held : sufficient to legalise 
the evidence of such contract..——-POWELL v. 
EDMUNDS Peds 12 Kast, 6; 104 KB. R. 38. 


Annotations :— Sa v. Foljambe ( (1817), 8 Mer, aS 
B erage au posta fare 1), . 48; Shelton 
ee 32), 2 Cr. & J. 411 "s Natit . Pernell ell (1830), 

r. & bier . wyatt (1842), 3 


Ww. 
Zaden v, Snake (adgy Ts M W. 614; Brett i Clowser 
2570. Add. Annotations :—Refd. Nag 
Triton Insce. (1924), 41 T. L. 
National Benefit Assce. (1827), 71 Sol. Jo. 880. 
2583a. -——- Objection doubttul.j|—-An objection 
that a document requires a stamp will not be 
given effect to if the point is doubtful.— 
WESTLAKE v. ADAMS (1858), 1 F. & F. 183, 
A os 


2587. Add. Annotation :—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

2608. Add. Annotation :—Refd. Koechlin v. 
Kestenbaum, (1927] 1 K. B. 889. 

2614. Add. Annotation :-—Mentd. 
Richards, [1926] Oh. 521. 

2639. Add. Annotations :—Refd. R. v. Lincolnshire 
JJ., Hz p. Brett, [1926]2 K.B.192. Mentd. 
Palmer v. Crone, [1927] 1 K. B. 804. 


Gregg iv. 


of a witness who teatifies affirmatively 
that a conversation took place is more 
valuablo than the evidence of one 
equally Hae Oy who denies the 
conversation, is not a rule of Jaw, & 
should only ee used wittr a duo regard 
to the circumstances of each case & 
should not be resorted to until other 
means of testi erodibility have 
failed; & it should not be applied in 
®& case wherein the conversation in 
question constitutes the particular 
matter at issue between a gga — 
Monarcn LumBER Co., Lis 

(Sask. vs pare, 3 D. a R. #61: : ea 

3 W. W. lt. 71.-—-CA 


{. ——---- es A a 
overheard by bystunder.|-~ eld + 
nature of the testimony, the Naastbtlite 
of dishonesty & the connection of the 
witness with the matter, were ctrewm- 
stances to determine the welght of 
tostimony, but were not valid grounds 
ing the evidence st a i = ae 
was not hearsay.—WaRREN Gz0 
& Co. v. Foray & Co. iX1912),. 33 


O. W. B. 311; 469. C. R. 642.—GAN. 
PART IV. SECT. 5, SUB-SECT. 3.—A. 


———.}+—SmMirH wv. NEV 
cssen, 18 U. C. i. leg 
——.]-—G 


b if. LEN RURAL 
MUNICIPALITY ?. HALEY (Sack. ), (1927] 
3D. L. BR. 474, —QOAN. 


PART IV. SECT. 5, pew disanth 4.——C. 


1041 i. Du 
let od to pit. 
wri 


names to it. it at 
A. should Let a copy of the lease & 
execute it for them in the same manner: 
he did so, & afterwards, in the e presence 
of both parties, delivored oe @ SOPy to 
pitf. of the Hecrvat elias : they 
oe soo rieinais, Ep hee at 
the aa primary evidence.—LREONARD 
v, Youne (r8$8), 4 “AL 111,-—CAN, 


PART IV. SECT. 5, SUB-SEOCT. 5. A. 
}+~-Govan »v, 
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oi, —-—~- -— 


(1860), 10 ‘OF P. 106.—CAN. 
gu IV. se 9, eet 3.—A. 


Os atiorney— Proof 
of ents of y eriotsel only. }—Where - 
one. copy Wa & power of attorm 
Dp ve 


Con- 
y Act, 
1sBt, ee elt w of P obviates the 
eooaalty uction of an o 
instraunicu by enacting that an office 
copy of an t deposited as 
therein prov shall, out 
proof, t evidence of ita 
contents, but the sect. doce not make 
euch ce either of ‘the 
of the See tie or of the identity of the 
OK ANE % bor the or (1985) 2 N.I 


PART IV. SECT. 9, SUB-SEOT. { 


ise. Reved. on other grounds, 18 A. 


2688. Add. Annotation :—Mentd. A.-G. v. Hornsey 
B. , (1926), 48 T. b. R. 99. 

2685. Add. Annotations :—Mentd, A.-G v. Hornsey 
B. C..(1926), 48.7. L. R. 92; Reigate Corpn 
v. Surrey County Council, [1928] Ch. 359. 

2707a. ear ages v. LOWNDES (1835), 1 Bing. 
N. C. 697;°' 1 Hodg. 125; 2 Scott, 71; 4 

L. J.C. P. 244; 181 EB. R. 1247; on appeal 


(1888), 4 Bing. N. C. 478, Ex. Ch. 
Annotations :—-Mentd. Cowley v. Cowley, [1901] A. O. 450; 
wood, Goo v. Woodhead, [1902] 2 Ch. 198. 


Re Green dhart v. 
2709. Add. . Annotation :—Folld. Little v. Little, 
[1927] P. 224, 
After this case add, ‘' See, also, HUSBAND & 
Wire, No. 27638a,.” 
2722. Add. Annotation :—Consd. Partington v. 
Partington & Atkinson, [1925] P. 34. 

2728. Add. Annotation :—Consd. Partington v. 
Partington & Atkinson, [1925] P. 34. 

2783. Add. Annotation :—Generally, Mentd. Mars- 
land v. Taggart, [1928] 2 K. B. 447. . 


275738. —— -}+—~In a suit for restitution of 
conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required, 
——VERNEY v. VERNEY (1920), 86 T. L. R. 208. 

2825. Add. Annotations :—Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244, 

2971. Add. Annotation :—Mentd. Gilbey v. Gilbey, 
[1927] P. 197. 

8036. Add. Annotation :—Refd. Selby v. Atkins 
(1926), 185 L. T. 45. 

8122a. —— -J—In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the.Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by docu- 
ments which are appended to it.—Durr 
DEVELOPMENT Co. v. KELANTAN GOVERN- 

‘MENT, [1928] 1 Ch. 385; 92 L. J. Ch. 278; 
129 L. T. 290; 889 T. L. R. 187; 67 Sol. Jo. 


260, C. 
Annotation :—Apld. Engelke v. Musmann, [1928] A. 0. 433. 
$122b,. ——— ———.}—Duryr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 1264a, anie. 
3125. Add. Annotation :—-Consd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

3157. Add. Annotation :—Consd. Re Stollery, Weir 
, Treasury Solicitor, [1926] Ch. 284. : 
8158. Add. Annotation :—Overd. Re Stollery, Weir 

v. Treasury Solicitor, [1926] Ch. 284. 











3159. Add. Annotation :—Folld. Re Stollery, Weir _ 8849. Add. 


____¥» Treasury Solicitor, [1926] Ch. 284.’ 
PART IV. SECT. 11, SUB-SECT. 4.—A. 


PART IV. SECT. 11, SUB-SECT. 6,— 
A. (a). 
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8168. Add. Annotation :~-Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8164. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Oh. 284. 

3165a. ——— Marriage of parents.]-—In an action 
brought by pltfs., who claimed to be two of 
the next of of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pitfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of hose children were prima 
facie or any evidence >f the lawful marriage 
of the parents : ela. the certificates were 
admissible, but alone sufficient, because 
taken by themselves they did not identify the 

ersons therein mentioned. It would be for 

he master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Re Wéintle, No. 3158, overd.— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
[1926] Ch. 284; 95 L. J. Ch. 259; 134 L. T. 
430; 90 J. P. 90; 42 T. L. R. 253; 70 Sol. 
Jo. 385; 24 L. G. R. 178, C. A. 

3177a. Marriage of parents of deceased.|-— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
No. 3165a, ante. 

3179. Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3287. Annotations :—Apprvd. Hendon Paper 
Wor Co. v. Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. O. 
309. 

$288. Add. Citation :—1 B. R. A. 210. 

Add. Annotations :—Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, {1925] A. C. 
809. Refd. Davisv. Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. C. 
(1916), 865 L. J. K. B. 1545. 


3289. Add. Citution :-—2 B. jh. A. 592. 
Add. Annotation :-—-Expld. & Distd. Gates- 





head Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. O. 309. 
Annotation :—-Oonsd. Busby v. 


Avgherino, [1927] 2 Ch. 33. os esha Sate wt 
PART IV. SECT, 12, SUB-SECT. 10.— 


2667 i, —— inter alioa acta— - (d). 
Conviction for murder.}—On an applica- 2739 i. No : : sx. Oecertificate of professor of 
NOR CE rc rir CI a ae a 

‘inistre eptgiet O a grant of i ble.—JouNSON v. R. (Ont.) Podioal ¢ Bombay, as to i 
eaiviatiGn an fae Sane (1911), 13 Exoh. C. R. 889.—-CAN. mitted to hinn foreraminnth 
hs at ata oe honor ter festble ‘in evidence: 


of the cuime,—"Re NOBLE (ak 
on STE B 8 
1 Ww. Ww. R, 038.-—OAN, ( : 


PART IV, SECT. 11, SUB-SECT. 4.—-C, 382. 


PART IV. SECT. i SUB-SECT. 15. 


av. Proof-—Writ 
STUART v. ANDREWS (1827), N. B. 
2 —OAN, - 


86 
but must be proved by calling the 
professor as a witness.—R. v. AHILYA 
(1922), I, kL. R. 47 Bom. 74.—IND. 


of cxrceution. | 
PART Iv. SECT. 1 12, SUB-SECT. 15.— 
. (a). 


£690 4. chgertad of commission tu 
eC8Ump. ve evidens wo. 
No. 2667 i; a 


aw. -——.]— Dok d. STOCKING 
can (1842), 2 Ont. Dig. 2665.— 
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1 i. -—— Value as cvidence.|--HEATH 
2. PORTAGE LA PRAIRIE UCORPN, (1909), 
18 Man, L. R. 693.—CAN. 


Cases 33713959. 


3871. Add. Annotation :-—Refd. Re Stollery, Weir 
‘reasury Solicitor, [1926] Ch. 284. 


8876. Add. Annotation :—-Mentd. Warren v. War- 
ren, [1925] P. 107. 


8877. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3388. sda. Annotation :-—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3389. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3419a. S. P. MONEY v. MONEY & TURNER (1927), 
71 Sol. Jo. 666. 


3422a. -}—As Jersey is in the 
diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove & marriage 
celebrated in a church in Jersey.—-PRITCHARD 
Uv. PRITCHARD (1920), 87 T. L. R. 104. 


3437a. 
a ) v. L. (1919), 36 T. L. 











A mee pan ea, I 


(OTHERWISE 
. 148; 64 Sol. Jo. 


rd en Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 183. 

84838a. ——-.|—Held: the production of the 
register from the custom house was con- 


clusive evidence of ownership.—MARSH v. 
i ac (1802), 4 Esp. 98; 170 BH. R. 656, 





3513a. Stationers’ Hall register—Of first per- 
formances of dramatic productions. ]|—FALCON 
v. Famous PuLayers Firm Co., Lrp., No. 
624a, ante. 


3543. Add. Annotations :—As to (2) Consd. Falcon 
v. Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 


8547. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C., [1927] 1 Ch. 367. 

3572. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C, 290. 

3580. Add. Annolation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3584. Add. Annotation :—Refd. 


a R. C. & Devonshire (1926), 
1. 


Stoney v. East- 
135 L. T. 


PART IV. SECT. 12, SUB-SECT, 19.— 
C. (d) iii. 143.—CAN. 
sy. Certificate of baplism—Admis- 
sible.} SUTHERLAND v. YOUNG (1884), 
1 Man. L. R. 38.—CAN. _ 


PART IV. SECT. 12, SUB-SECT. 19.—G. 
eee Register o ules to land kepl 
Local egistrution of Title 
ireland) Act, 1891 “e 66).J—-The above 
register is a public register & the 
documents kept in the office for registra- 
tion of titles are public documents.— 
fe FITZGERALD, [1925] 1 I. R. 42.— 


d i, 


hereditary bards, 


cone IV. SECT. 12, SUB-SECT. 21. 


How proved.}-—-The contents 
of 1 a yaLatute of any province within tho 





usually kn 


WHITE v. MILLER (1888), 27 N. B. KR. 


PART IV. SECT. 13, SUB-SECT. 4. 
sce. Books of railway compunies-~ 

Repair book.J—CANADA CENTRAL Ry. 

nyetn MoLAREN (1883), 8 A. R. 564.-— 


.}-A book main- 
tained by members of a family of 
containing entries 
of domestic events occurrin 
family to which they rendore 
the events recorded being such as are Rk. 
own to a family bard in 
connection with his calling :—Held: 





EneuisH AND Empire Dicest SUPPLEMENT. 


3589. Add. Annotation :-—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3686. Add. Annotation :—~As to (2) Consd. Busby 
v. Avgherino, [1927] 2 Ch. 33. 

3784. Add. Citation :—2 B. R. A. 582. 


3790. Add. Annotation :—Mentd. Lord Strath- 
cona S8.S. Co. v. Dominion Coal Co., [1926] 


A. C. 108. 

3802a. ———.|—-HAYNES v. Hayron (1828), 6 
L. J. O. S. K. ee is 

mired arte AtSa6): 6 Q. B. 


-—Consd. B 
- White v. Morris (1852), 11 CO. B.1 
3837. Add. Annotation tS Mentae 
Williams (1928), 189 L. T. 22. 


3850a. Following letters.)—-Letters following 
a letter written ‘‘ without prejudice ’’ should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open.—INDIA RUBBER, GUTTA PERCHA & 
TELEGRAPH WorKS Co., Lrp. v. CHAPMAN 
(1926), 20 B. W. C. C. 184, C. A. 

8860. Add. Annolation :—Mentd. Wing Lee v. 
Lew, [1925] A. C. 819. 

8902. Add. Annotation :—Refd. Layzell v. Thomp- 
son (1927), 187 L. T. 106. 

3907. Add. Annotation :—As to (3) Refd. Moser 
v. Ambleside U. D. C. (1925), 89 J. P. 118. 

3911. Add. Annotations :—Consd.:Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
812. Mentd. Moser v. Ambleside U. D. OC. 
(1924), 89 J. P. 118. 

3914. After this case add ‘‘ See, also, HIGHWAYS, 
Nos. 355a, 355b.”’ 

3919a. To prove state of premises.) — Dor d. 
FENTON v. BUTCHER (1847), 9 L. T. O. S, 82. 

3948. Add. Annotations :—Refd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
97. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

$947. Add. Annotations :—Refd. Re Article X of 
Articles of Agreement for ‘Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 


"pseaand v. 








8959. Add. Citation :—130 L. T. 446. 


PART IV. SECT. 18, SUB-SECT. 11. 


3870 i. Admissibility.)}—Held: a 
telegram received by  piltf. from 
deccased was not admisaibled in evidence 
without proof that deceoused had seit. 
a telemiam in those terms, & that the 
original telegrarn, east nia deceased, 
had been destroyed —-ADAMSON 
v. VAOHON (Sask.) (aia 22 W.L. R. 
494,-—-CAN. 


PART IV. SECT. 18, SUB-SECT. 2. 


3958 i. Surveyor’s report.|— Held: 
not admissible to prove the extent of 
the ones he wagemployed to Fda yA pe 
PRICE BROTHERS & Co., (1925) 
3 D. L. R. 595; ; revag., (1924) 8 D.L. R. 
817.—CAN. 


in the 
service, 


a 8 es meet may be proved Ate oe as oe confer te 

© production of a co urpo reiavions 0 6 members 0 3) 

to be printed under the authority of family,, whose history was  entere PART IV. SECT. 20 

the Bchadaedag ete ot that province. —, ee a —ANANDI v. 3 NA phar, LAL (1984). se. Certificate “of weighmaster, Held 


Nor McLEAN 
[1926] 3 D. i Re 93; 58 O. b. R. 683.— 
CAN 


: spit IV. SECT. 13, SUB-SECT. 7.—B, 


ii. S MERRY v. MAUCHIN 
asso, 47 N. L. R. 236.—S. AF, 


PART IV. SEOT. 13, SUB-SECT. 2.—B. 


P. 
sa. Zo prove to whom credit given.}— 


D. ae facie evateuee only of weight at 
ho time of weig —-TENOLD & 

TANNAS v. CANADIAN Pacifio Ry. Co., 
Avra) 3D. LL. R. 695; (1927) 3 
. W. R. 491; 33 Can. Ry. Cas. 86; 
Nn "Sask. L. R. 865,-—CAN. 
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Part V.—Witnesses. 


3975a, -}~—A judge cannot exclude a child- 
witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in; his power is limited to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth—R. ww. 
rari a (1924), 18 Or. App. Rep. 87, 


4027. Add. Annotation : 
[1925] 2 K. B. 891. 


4029. Add. Annotation: -Apld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 


4053. Add. Annotation :—Mentd. BR. v. Central 
Son ea JJ., Ex p. L. C. C., [1925] 


4077. Add. Annotation :—Apprvd. & Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Ch. 85, 


4180. Add. Annotation :—Refd. R. v. Bath Com- 
pensation Authority, [1925] 1K. B. 685. 


4161a. Acting for partner.|—A., a solr., being 
engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 
& made certain statements to him :—Held: 
the relation of solr. & client existed between 
them, & the communications were privileged. 
—BEAMISH v. OWENS (1846), 7. T. O. S. 66, 


4228a, ——- ——-~ ---—-.|—Pltf., who had been 
employed by deft. to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft. had threatened to proceed 
criminally against her on a charge of taking 
away soine of his property from the house. 
The ct. refused to compel plitf.’s attorney to 
disclose her place of residence, as deft. knew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge.—-HARRIS ¥, 
HOLLER ae 19 L. J. Q. B. 62. 

Anotaton :—Refd. Cox v. Bockett (1865), 18 C. B. N.S, 


4286. The first line of the text of the 
ou read ‘‘ Where at law 
calls.’’ 


4299. Add. Annotation :—Mentd. Salvesen (or von 
PART V. SECT. 1, SUB-SECT. 1.—- 
A. (a&). 


-Refd. Isaacs v. Cook, 





aragraph 
the party 


4060 xxi. 





3976 ii, —--—.]—A child of ten said, 
‘*T know I have got to tell the truth, 
I know where you go when vou don’t 
tell the truth, to gaol’? :—Held: this 
anewer ay not. pnooraistont with: 20 CAN 
unders ng oO e nature & quality 
of an oath, although showing no Feta 
appreciation of reward & punishment 
in a future statc.— SPOONER v. TAYLOR, 


3979 iv. ——- —-—- Canada Evidence 
Act, 8 16.}—SANKEY wv. R., [1927] 4 
D. L. R. 245; [1927] 8. & R. 436; 
48 Can. Crim, Cas. 97.— CAN. 


is not bound 





lawfull 


counsel.}—The 
PART Vv. SECT. 1, SUB-SECT. 1.—B. 


4001 i. Soltcitor.}+—A solr. is 
& competent witness for his client, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible A 
n his being a: witness. While an : 
advocate can testify for a party whose 
cause he is conducting, the practice 





is highly objectionable-—Parry  v. 

Parry, (1926) 8 D. L. R. 95; [1926] sa. Notes made 
2 W. W. R. 185; 20 Sask. L. R. 474.— 

AN. purpose of 


PART V. sash 2, aaa 4.— 


-J}—~Under Canada 
Temperance Act, 1878, 8. 123, accused 
to criminate 
R. v. HALPIN (1886), 12 O. R. 330.-— 


.}—-The re 
answer any question touch 
case’? in Liquor License Act, s. 115, 
means any question which may be 
put, which the witness is 
otherwise bound to answer.—Re ASK- 
WITH (18699), 31 O. R. 150.—-CAN. 


PART V. SECT. 2, SUB-SECT. 4.—C. 


4105 i. Who may take objection—Not 
claim for protection 
against incriminating questions is a 
personal one & must be made by the 
party himself & under oath. The 
objection of bis counsel will not do.— 
R. oo (1909), 7 BE. L. R. 50. 


PART Vv. SECT. 8, SUB-SECT. 3.— 
B, (da). 


Notes mado by a police officer for the 


Lorang) v. Austrian Property Adzninistrator, 
[1927] A. OC. 641. . 

4428a. ——— Application to set aside—Whether 
‘in ’* action.]—eld: an application by a 
& person, who had been served by one of 
the parties to an action with a subpaena duces 
tecum, to set the subpama aside was an 
application ‘‘in’’ the action within R. S. C., 
Ord. 52, vr. 2, although appct. was not a party 
to the action, & the application could not be 
heard.—R. v. INVESTORS’ REvicw, Lrp., 
Ez p. WHEELLR, [1928] 2 K. B. 644; 97 
L. J. K. B. 802; 447. L. R. 7243; 72 Sol. Jo. 
570, D. C. 

4455. Add. Annotation :—Mentd.. 
Avgherino, [1927] 3 Ch. 33. 


4461a. .|—The possessic of a solr. is, for the 
purpose of a subpoena duces tecum, the 
possession of the cliént.— JORDAN v. ROBERTS 
(1862), 7 L. T. 68. 


44724. Court not entitled to impound.|— 
Re Tru, Ex p. PARsons (1871), 19 W. Ri. 325. 
4477. Add. Annotations :—Refd. Re Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Beav. 1; 
Lockett v. Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881), 29 W. R. 800; ste 
Hawkes, Ackerman v. Lockhart, [1898] 2 
Ch. 1. 
4521a. —-— Put in witness-box but not examined. 
-Held : his costs of travelling & attending 
the trial ought to be allowed.—FLOWER v. 
GARDNER (1857), 3 C0. B. N. S. 1853 27 
LJ.C. P. 56; 30L. T. O.S. 135; 140 BK. R. 
710. 
4581. Add. Annotution :—Mentd. Karle v. Hems: 
worth R. D. C. (1928), 44.1. L. Rt. 758. 
4586. Add. Annotation :—Refd. The Massilia, 
[1926] P. 180. 

4594a. Witness not called.|—-Where a charge 
for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the witness was 
necessary :—-Held: that was a dangerous 
ground on which to proceed, & one upon 
which an allowance cr disallowance ought not 
to be founded.—THE LORD STRATHCONA 
(No. 3), [1926] W. N. 270, C. A. 


Busby». 











superior ofticer are confidential, & 
their production cannot be insisted on 
by accused.—HINSHELWOOD v. AULD, 
{1926} S. C. (J.) 4.—SCOT. 


PART V. SECT. 3, SUB-SECT. 5.-—A 

4433 iii. Expert witness.}—Hela: 
@ medical witness could not refuse to 
give evidence because his fees had not 
becn paid.—R. v. HuBLEY (N. 8.), 
[1925] 1 D. L. R. 494; 48 Can. Crim. 
Cas. 208.—CAN. ‘ 


PART V. SECT. 8, SUB-SECT. 7.— 
» (@) i. 

4645 i. General rule—Clear case must 
be made out.J— DESROCHERS v. QUEBEC 
LIQUOR COMMISSION & SIMARD (1922), 
37 Can. Crim. Cas. 17; 23 Q. P. R. 


himself.— 





sal ‘* to 
the 





4 2 7 .——-CAN ry 
4649 iv. -}—A witness, sum- 
onod by the High Ct. to give ovidence, 


left the jurisdiction thout being 
discharged as a witness & without the 
permission of the ct., in order to avoid 
giving ovidence :—Held: such con- 
duct amounted to contempt, & the 

h Ct. had inherent jurisdiction to 
pera for that contempt.——_EBRsHIM 

MOOJEE PAREKH »v. FR. (1926), 
I. ‘L. R. 4 Ran. 267.-—IND, 


police officer.)— 
@ report to his 
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47204, Whether obligations of oath understood— 
When witness may be asked.}—A judge is 
entitled to question a witness at any stage 
of his evidence with a view to asce 


whether he recognises the obligations of an 
oa eo v.. WILSON (1924), 18 Or. App. Rep. 
4734. Add. Anncudion :—Consd. Lala Indar 


Prasad v. Lala Jagmohan Das (1927), 43 
T. L. R. 536. 

4816. Add. Annotation :-—Consd. More v. Weaver, 
[1928] 2 K. B. 620. 

4829. Add. Annotation :—Mentd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

4848. Add. Annotation :—Mentd. Smith's Potato 
Orisps v. Paige’s Potato Crisps (1928), 46 
R. BP. C. 182. 

4849. Add. Annotation :—-Mentd. La Radio- 
technique v. Weinbaum (1927), 137 L. T. 638. 


4859. Add. Annotation :—Consd. Grinham v, 
Davies (1928), 189 L. T. 379. 
4875. Add. Annotation :—Distd. R. v. Harris, 


[1927] 2 K. B. 587. 


4974. Add. Annotation :—Mentd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


4997. Add. Annotations :—Refd. 


PART V. SECT. 5, SUB-SECT. 2. 

4759 ii. —— -—— Two plaintiffs 
witnesses. |}—Semble: when : or are 
two pitis. & both are witnesses, deft. 
has not the ht to insist that while 
one of them giv his ony 
tho other shall be excluded.—-McINTYRE 

a eal bic [1925] 2 W. W. R. 581.— 


Jacobson  v. 


statoment made 


copy with the o 
sh, Evidence of Soret witness— 
When interpreter jJ—-While it 
is desirable that a foreigner should not 
be allowed to give his testimony through 
an interpreter if he really understands 
ia eintinig: Wie toners toss pin é 
n sta’ orance of Englis 
that he does not understand the 
questions put to him, & there is no 
evidence that he is not speaking the 
truth, he should not be forced to testify 
in English, especially where the result 
is a mass of uninte ble evidence.— 
PONOMOROFF v. PONOMOROFF, [1925] 
3 W. W. R. 673.—CAN. 
criminal trials. }—See 
CRIMINAL Law, Vol. XIV., p. 264. 


PART V. SECT. 6, SUB-SECT. 2.—B. 

4830 i. ——— Other defendant & his 
utinesses.}--On the trial of a civil 
action, other than for divorce, against Pe 
more than one deft., when defts. have 
pleaded separately, but there is no 
substantial difference in their interests, 
the judge may refuse to allow soparate 
‘cross-examination of co-deft.’s wit- 


.——— By 


tion of his 


—- —— In 


CAN 


reference to a memiorandait of it made 
at the time, he must be able to state 
that such statement was truly & 
correctly entered in the memorandum, 
& where a copy of the memorandum fs 
sought to be used the witness ope eS 
able to show that while the ent. 
fresh in his rere a) og that 
n has : Ms 
he found the cop Py ¢ rect. -R. 
ELDER, {1925] 3 D. Ae Re 447 > (1996) 
Ww. R. 645; 44 Be 
753 35 Man. L. HR. 161.-—CAN. 


PART V. SECT. 6, SUB-SECT. 7.—G. 
6012 { jur 

O’BRIEN’ (1888), Gout. Dig. 654, 

Cain. Cas. 282.—CAN, 


sc. Whether ducuwment admissible ae 
evidence.J—Tho fact that a witness is 
allowed to refresh his memory, by 
referring to a memorandum made by 
him, does not make such memorandum 
admissible as evidence in corrobora- 
imon .- YOUNG v. 
DENTON, [1927] 1 D. L. 
1 W. W. R. 75 ; 21 Sask. L. R. 


PART V. SECT. 6, SUB-SECT. 8. 
5020 i. Refusal to answer questions— 
hg Pabst for contem 


1908), 1?’ man L. R. 156.—CAN, 


RO OTA eke 


was committed for contempt of ot., 





Frachon (1927), 188° T,. 886. ' Mentd. 
Salvesen (or von. paetey v. Austrian Property 
Administrator, [1927] A. 0! 641. 


li Pap Annotation :—Reld. BR. v. Copestake, 
Ez p, Wilkinson (1926), 90 J.P.191. 

5027. Add, Annotation :—Consd. R. v. Copestake, 
Ex ». Wilkinson (1926), 90 J. P. 191. 

5045. Add. Annotation :—Generaily, Mentd. Mellor 
v. Beardmore (1927), 44 R. p. 0. 175. 

5048. Add. Annotations :—Mentd. Dotzauer v. 
Dotzauer (1925), 41 T. L. R. 289 3 Lankeater 
vy. Lankester & Cooper, [1925] P. ina Preger 
(otherwise Eee v. Preger (otherwise Prager) 
(1926), 184 L 

5067. Add. Annotation Menta. Roberts v. Hop- 

' wood, [1925] A. OG. 578, 

5092. Add. Annotation :—Mentd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

5099. Add. Annotations :—Refd. R. v. Liddle 
(1928), 21 Cr. App. Rep. 8 Mentd. R. v. 
Harris, [1927] 2 K. B. 587. 

5107. The second line of this paragraph should 
read ‘‘ out to be unfavourable to the party 


calling him is not.” 
5112. Add. Annolation :—Refd. R. v. Harris (1927), 
20 Cr. App. Rep. 144. 


PART V. SECT. 8, SUB-SECT. 1.—A. 

6082 if. — - .}—The duty of 
determining whether a witness may be 
treated as adverse or huatile is one 
peony within the discretion of the 
rial judge.——-MAYFIELD RuRAL MUNI- 
CIPALITY, No. 406 7 Lonpon & 
LANCASHIRE GUARANTY & eceay ee 
Co, OF ge wee 1bD.L. R.4 
ela W. W. R. 67; 21 Sask. L {*e! 
283,—CAN. 


by another by 





e compare ‘the 


ar PART V. SECT. 8, SUB-SECT. tex 


ad. Statement made on examinalion for 
discovery. |—Held : a revious ’’ or 
** former ”’ atatorent within Saskat- 
chewan Evidence Act, R. 8. 8., 1920 
c. 44), 68. 32—34.-—MAYFIELD RURAL 

UNICIPALITY, No. 406 v. LONDON & 
LANCASHIRE GUARANTY & ACCIDENT 
Co. OF CANADA, n08t) 1D. L. R. 403 ; 
ee Pe W. W. R. 67; 21 Sask. L. R. 


ury.]—-O’BRIEN . 
992 ; 


319.— C. (b). 


5168 i. Letter written 


Where a telegram 

dispatohed shortly after & 
goods by the sellers’ agen 
employers reco his version of the 


ate.J—Re Ayorre transaction :—Held: | not one. 


aoe of the agent’s oral testimony, 
= gi br ingot eompetently be 
.+-—Dett. bs Af the paras of Lieto 


fase credi tou —GIBSON v. Nati 


for not answe a question asked by , a 
counsel tay Be allowed tobe heard, the, magistrate <“-tiela the Cag gnomes Oo dst 8. Sb 
with the consequential right t to cross- sate Exige (10 on, £° ; mun es t deft. 

Mian pCogdett. jor his witnesses Ty" Se CAN. "PART V. SECT. 9} SUB-SECT. 4. 
5209 
UitD es (1920) 1b. Pa Ge ak ry (ose) PART V. SECT. 7, suB-SKOT. 8.—A. .v, Cowaan HOES a De Re Tid: 
5054 wee eee .]}-—~STHRLING affors [1923] 1 el R. Pi oR + 
: TRUSTS Coie v, MELNECHUK UK (Sask. is se. What constitutes 
ESnT VAECT @ SUS SECE SUH SU, “hy, jR O81; (927) "S| Whether letter written "quastion | — 
4 iii. ————.}-Re HAYES WILLIAMS ghee bas tel vel re a letter ¢ despa: 
1s8), 26 3%. R. N.S. W. 383; 43 5059 i ‘Whether pa ty entisied to split iy Lee a gale of OE the 
8. 'W. W. N. 101.—AUS. ’ e into two parts—ds part of shortly after go0da 

hig case—d: partly as evidence in reply.) sellers’ agent to his employers 

PART V. SECT. 6, SUB-SECT, 7,—D, —Fltf. is uot allowed in presentiog his version of the tla onal 


4966 ill. ——— Although A iba pa 
Because produced too late.|— JEWAN 
LAT DAGA tv. NILMANI CHAUDHURI 
(1927), L. R. 55 Ind. App. 107.—IND. 


gal V. SECT. 6, SUB-SECT. 7.—-5, 


-——-—-.]-~ Before a witness it 
allowed to refresh bie momory of a 


omitting to 


evidence - divide his case, either by 
give evidence original 
upon a material point & offering suc 
evidence in reply, or by 
evideénee upon a particular not in af. Of 
his original case & offering 
dence upon the same Spd in ply sn a 
HARVEY v, gga 

(1885), 3 Man. L. R. 266.—CAN., 


Cenony spat NAONAL Oaai 
istux CO., [1996] 8. ©. 600,-~ 


siving sors hone conversation.}—A 


other evi- person who bears a telephone con- 
vergation may give evidence to corro- 
ACIBTO RY. Co. borate the ar whom ey was with 


& who the actual spoaker.—~ 
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Vol. .—-Eividence. 5408a—60165, 


Part VI—Expert Evidence. 


$408a. Limitation of volume of evidence.j|—In 
cases involving expert evidence the expert 
advisers of the parties, whether le or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of facet to.be dealt with at the hearing 
(TOMLIN, J.).—-GRAIGOLA MERTHYR CO., 
Lrp. v. Swansea Corpn., [1928] Ch. 31; 97 
L. J. Ch. 129; 48 T. L. R. 600; previous pro- 

: ceedings (1926), 71 Sol. Jo. 142. 

5408b. S. P. A.-G. v. RINGWoopD RuRAL DIstRicT 
Conner (1928), 92 J. P. 65; 26 L. G. R. 


5408c. Limitation of number of expert witnesses. |— 
In cases involving expert evidence only two 
experts are to be heard on each side, unless 
the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
hearing further expert evidence. This rule 
does not exclude either side from calling any 


one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness.—GRAIGOLA MeprtrHyr Co., 
Lrp. v. SWANSEA CORPN. (1926), 71 Sol. Jo. 
142 ; subsequent proceedings, [1928] Ch. 31. 


5407a. ——— Only medical witnesses—Not research 


student in  toxicology.|— NIGHTINGALE v.. 
Brrren, Hewirr v. Birren (1925), 18 
B. W. C. C, 358, C. A. 


5433. Add. Annotation :—Refd. Australia (Owners) 


v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 146. 


5476. Add. Annotation :—-Mentd. Re Clayton’s 


Petn. (1927), 43 T. * §59. 


5479. Add. Annotations :%Consd. Buerger v. New 


York Life Assce. (1927), 96 L. J. K. B. 930. 
Refd. R. v. Moscovitch (1927), 138 L. T. 183. 


Part Vil.—Evidence by Affidavit 


eee Citations :—94 L. J. Ch. 73; 132 L. T. 


Add. Annotation :—Mentd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 

6523a. ——— Proceedings on which affidavit made 
no longer pending.}—Catuolic PUBLISHING 
& BOOKSELLING Co., Lrp. v. Wyman (1863), 
1 New Rep. 468; 7L. T. 849; 11 W. R. 399. 

5578. Add. Annotation :—Mentd. Re Reddaway’s 
Appln., [1925] Ch. 698. 

5676a. -———.]—-E'x p. STEPHENS (1848), 11 L. T. 
O.S. 152. 


5878a. ~——.|—The jurat of an affidavit of 
the due taking of an acknowledgment had 
an interlincation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 





owen - 





rR et Rete eee 


having expired.—e Trerney (1855), 15 
C. 


B. 761; 24 L. T. O. S. 260; 189 H.R. 
625. 


5880a. -—,|-—Re Trerney, No. 5873a, 


ante. 


5951a. ——- In material part of affidavit—-Proof 


of time of erasure.J—The ct. allowed a cer- 
tificate of acknowledgment & affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a material part of the affidavit, 


there being satisfactory evidence, by affidavit, 


that ‘the erasure was made before the 
acknowledgment & affidavit were taken & 
sworn.—ie BINGLE (1854), 15 C. B. 449; 
2. L. R. 17938; 23 L. T. O. S. 1773 139 


BE. R. 500. 


6015. Add. Annotation :—-Mentd. Moser v. Amble- 


side U. D. C. (1925), 89 J. P. 118. 


~ ee rte tnt 
owes ee — 


HANSON v. GLEANER, Lrn., 1925} UDELL, 11926] 3 Le R. 45; 57 —Nurse.J-—-A nurse’s evidence, as to 
oO. L. R. 026) AN. d, & her 


3 D. L. R. 189.—-CAN, 


the physical condition of a chil 


s. For “ Conflict of opinion as to opinion as to its sufferings :—ZJleld - 


PART V. SECT. 9, SUB-SECT. 4. value’ read“ Conflict of opinion—  ®dmissible as an expert up to a certain 


point.—HEPENSTAL v. MERRITT (1895), 


a (p. 494) i. ——, ~The rule, that Pee 0) poe Lens of opinion as 33 N. B. R. 91.—CAN. 


claims against the estate of a deceased 
be corroborated by 


rule of practice rather than of law, & 61. ees 
is only applied where the onus of proof gomplicated by 


-——- Distance at which gun Reld.] 


Person require ‘to si, ————..}—Hay v. Bary, [1925] _ 8 f gu 

other evidence than that of pitf., isa 2D. L. R.948.—CAN. rh. @. eae (1890), 22 “" 8 
she ntrorssien at PART VII. SECT. 1 
woe upon pitt, & has no application opinion evidence, arti mar ; ae 


174.—CAN 


sk. 4s proof of settlement of action.}-— 


Leche p 
Whiot termin of proof of the facts where the testimony is that uestion whether or not an action 
ker ae e the issue or issues men, it is the duty of * Fae eee etticd should not be disposed 


involved rests upon the representative 
of the deceased person.— Tamara TE 
ANGIANGI v. TREADWELL, [1926] N. Z. 
Ll. R. 698,.—N.Z,. 


© (Pp, 494) iL eR wie De sega, cht econ 
ZINKANN (1927), 600. L. R.443.—CAN. 670. L. R. 233.—CAN. 


PART V. SECT. 10, SUB-SECT. 2.— sh. Weight of 

7 1 G. (e AV. 

Bd, wenn, LLIRR v. THIBODO A a an | 
(1849), 6 U. oe AN, . Co. (1806), 26 8. O. _.. 


PANT VI. SECT. 1. 
m. Read now~' 5408c {.”’ 


n. Read now “ 54080 fi.’ 13; 80. W.N. 761- 


; Read now 7 5406 iil. 


= whey 8408 i. What cotisienaes may be = 10 0. P. 406.-—-CAN. 
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. one, }+- GUELPH ‘Worsten SPIN- 
. Rye Clerent Ott 


of on affidavits, where the evidence 
18 conti otng Te Deb RR. 683 3 
RABEK )s .L. mR. ; 
[1927] 3 W. W. Me 239.—CAN. 

PART VII. SECT. 4, SUB-SEOCT. 1. 

ri, -——C Courts Act, KR. 8. M., 
noe (c. to 8&1 ee dg be ia < 
Man. L. i 1 gi 1926] 3 W. W. R. 
84.—CAN. 


PART VII. SECT. 12, SUB-SECT. 1.—B. 
e022 ili, —-—— ——.}—Afiidavits 
aworn before an attorney, who is 4& 
artner of counsel! cngaged in the cause, 
ut not otherwise connected therewith, 
ad.—- WILD v. Crow (1861), 


Cases 6052a—6859. 


6052a. — -.}—ANON. (1889), No. 6108a, post. 


6053a. — No commissioner available.]— Re 
Groom, No. 6066a, post. 


6056. Add. Annotation :—Folld. Re Bastern United 
Assce. Corpn., (1928), 72 Sol. Jo. 348. 


6066a. Notary public—-No commissioner avail- 
able.J—The ct. allowed a certificate of 
acknowledgment under Fines & Recoveries 
Act, 1833 (c. 74), 8s. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
eee ee -—-Re Groom (1869), 17 


6081a. |—Re Srreer (1845), 2 C. B. 364; 
135 E. R. 987. 


6081b. ——.|—-Hxw p. STEPHENS (1848), 11 L. T. 
O. S. 152 


6092a. ——— ——. 


6108a. 


Enguiso aND Empire Dicest SuPPLEMENT.. 


—Re CRAWFORD (1847), 4 C. B. 
626; 186 E. R. 653. 


6096a. italy—British minister.]——The ct. refused 


irect the pre officer under Fines & 
ppesahen eh Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 
before some properly. constituted authority 
at that place.—Re Dunsany (1849), 7 C. B. 
119; 187 B. BR. 49. 

.J—The ct. refused to file 
the certificate of the acknowledgment of a 
deed by a married woman residentin America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, & also as to the 
ne of the comrs. —-ANON. (1839), 8 Jur. 











6083. Add. Annotation :—Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 


6088a. S. P. Re BASTERN UNITED ASSURANCE 


61538. Add. 
Stadtische 


61438. Add. Annotation :—Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Annotation :— Mentd. Hunter v: 


Hochseefischerei Gesellschaft, 


CoRPN. (1928), 72 Sol. Jo- 353. 


[1925} 2 K. B. 493. 


Part Vill—Evidence out of Court. 


6239. Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 
6561a. .|—Re TIERNEY, No. 5873a, ante. 





6604. Add. Annotation :—Mentd. Re City Equit- 


able Fire Insce., [1925] Ch. 407 


Part Xl—Colonial and Foreign Law. 


6851. Add. Annotation :—Mentd. Republica de 6859. 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


PART VIII. SECT. 1, lease to 1. 

6176 x. ———.]—Kou NEME- 
ROVSKY, 719271 4D. L. R. 928 n A ee 
3 W. W. R. 357; 37 Man. L 


‘necessary for 


oe) 2D. L. 


PART VIII. SECT. 1, SUB-SECT. 5.—F. 


m i, ——.]}—WILLIAMS & WILLIAMS 
v. a oEn (1925), 35 B. C. RR. 481.— 


———. }— Re WS GARE, i 
2 Blin ibee 5 C. B. R. 606.—CAN 


WaTKINA (J. R.) 
PART VIII. SECT. 1, pps 5.—G. (1525) 3 L. 
e i. ——.]}—BURROUGHS 0. INTER W R. 588 -—CAN. 


COLONIAL GOLD MIN. CoRPN. (N, 8. ), 


of a party outside the jurisdiction is 
the purposes of 
justice ” is on the party applying for 
the order.—STAPLES v. ( 

- 847; [1927] 1 
W.R. 435.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.—C. 


6523 i. What must be included— 
Names of witnesses.})—~There is no rigid 
rule that such names must be given in 
the order for the ee — 


Co. Y. 
. 805; “1025) 2 


dd. Annotation :—Mentd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


jurisdiction, whose examination is 
applied for by a ct. of competent 
jurisdiction in a foreign country.-~ 
-.) Lorp ApvooatTE, THE PETITIONER, 
11925] S. O. 568.—SCOT. 


PART IX. psy 2. 
so. 7Z'o prove testamentary capacity— 
Willi made before testator id insane.) 
—-A suit will lie at the instance of an 
insane testator in ee lifetime, to 
af to his testa- 
ee capacity at the Sas ra ties 


N.S. W. 410; 44 N.3. 


[1927] 8 D. L. R. 371.—CAN. 


PART VIIL, SECT. 1, SUB-SECT. 5.—H. 
6338 _—s iv. ——  Party.j— 
Nes KRISHNA DOTTY v. PRaA- 
THA NATH Matra (1927), I. L. KR. 

56 Cale as ieee laintif..—Und 
NeS8s O P 4 a nder 
Saprems Ct. Ord. 37, r (B. C.), 
Pe may, on the sounda at serious 
nesa, obtain leave to issue a writ of 
cominiasion to have his evidence taken 
for use on the trial before the timo for 
qh pos rance as olapsed.—KELLyY vp. 
ELLY, [1925] 1 W. W. R. 332.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— 


ri, —— .}—The pias of establishing 
that an examination on commission 








PART ras SECT. 2,SUB-SECT.1.—D. AUS. 


6540 {, What must be inserted— 
Names of witnesses.|-—Thore is no rigid 
rule that such names mast be given in 
the pe peoneler —WaTKINS (J. RB.) 
Co. v. CAFFERKY, [1925] 83 D. L. R. 
805: (1925] 2 W. W. R. 588 DOAN. 


PART VIII SECT. 3, SUB-SECT. 2.—A. 


= Srey ae kefael be by other side.}— 
AN NORTHERN Ity. 


GAL 
Co., igs] 3 D. L. Rt. 39.—CAN, 


PART VIII. SECT. 4. 


mi, For use of foreign court.}|——Under 
Foreign Tribunals Evidence Aot, 1856, 
ct. is empowered to order the 


he 
examination of witnesses within its 
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PART XI. suor. 1, 

. Jurisdiction order.) — Held: 
even if it was ioe tn the power of the 

to examine foreign writton law s0 
aa ne ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of orien law, Lid written or 
unwritten.— Hae: te atl TRUS- 


- PART XI. SECT. 2. 
Log Supreme Ct. 


—_—_ oo, 


Cet ine ot ant a Ses 
notice 0 6 18 oO © pro 
of the Dominion.~-OCANADIAN ‘PActrio 


Ry, Oo. vw. SaeeeE (017), 86 L. J: 
P, O. 123.—CAN 


6864. Add. Annotation oo R. v. Moscovitch 
(1927), 447. L. R.4 

6865. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6866. Add. Annotation :—-Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6872. Add. Annotations : — Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Buerger 
ew York Life Assce. (1927), 96 L.J.K.B. 


6874. Add. Annotation :—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

'6876a. .}—Plitf. divorced her husband in 
France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 

osition to do so, unless in the meantime she 

pad married a wealthy man or had ceased to 
live a chaste life :—Held: (1) the validity 
in French Jaw of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law.— 
DENNISTOUN v. DENNISTOUN (1925), 69 
Sol. Jo. 476. 

6887. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 kK. B. 669. 








PART XI. SECT. 3. 
6869 vi. —The canon 








rules as to proof of foreign law. 
foreign Jaw appiicable to a case must 


Vol. ‘XXII.— Evidence. Cases 6864—6951. 


6890. Add. Annotation :—Mentd. N. V. Kwik Hoo 


Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 


6894. Add. Annotation :-—Mentd. Jebara v. 
man Bank, [1927] 2 K. B. 254. 


6896. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604. 

6900. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


6901. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 1388 L. T. 183. 


6907. Add. Annotations :—Refd. Re Visser, Holland 
v. Drukker, [1928] Ch.877. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


6916. Add. Annotation :—Cor *‘. Buerger v. New 
York Life Assce. (192%), 96 i J. K. B. 930. 

6918. Add. Annotations :—As to (1) Refd. RR. v. 
Moscovitch (1927), 1388 L. T. 183. As to (2) 


Consd. Buerger v. New York Life Asasce. 
(1927), 96 L. J. K. B. 930. 


6923. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604. 

6928. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6951. Add. Annotation :—Mentd. Macaulay v. 


Guaranty Oe Co. of New York (1927), 44 
T. L. R. 


Otto- 


The v. aN (1925) 1 LI. R. 90. 


eee 
law of the Roman Catholic Church is 
foreign law, which must be proved as 
a fact & by the tostimony of oxpert 
witnesses according to the well-settled 


be taken from the statement of the 
expert witness as to what the law is, 

not from text-books or codes 
referred to by him.— O'‘CALLAGHAN 
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Maca ae SECT. 8, SUB-SECT. 1. 


.)}-—TILTON v. McKay 
stay o4 C. PL 94,.—CAN. 


Cases 54a—-784. 


ENGiish AND Empire Diazst SureLeMen: 


EXECUTORS AND ADMINISTRATORS. 
Part |—The Office of Executor or. Administrator. 


54a. S. P. In the Goods of CoLzs a Ju R. 2 
P. & D. 362; 41 Js FF: - 21; 25 
L. T. 852: 36 J. P, 120 ; 30 W. z 214. 

v7 | hee -—Refd. Foundling Hospital v. Crane (1911), 105 


Way, 
Tt er 71L.5.P.18; 851. T. 643 ; 
TTL. R. TBS. 
150. yen pean ‘—Refd. Jenkins v. Jenkins, 
[19238] 2 K. B. 501. 
151. Add. Annotation :—Refd. Jenkins v. Jenkins, 
{1928] 2 K. B. 501. 
152. Add. Annotation :—Refd. Jenkins v. Jenkins, 
{1928} 2 K. B. 501. 
153. Add. Annotation :—Generally, Refd. Jenkins 
v. Jenkins, [1928] 2 K. B, 501. 

Appointment of one of several makers of 
promissory note.|—During the lifetime of 
testator the exor. named in his will & three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 

one iar one of the other makers thereof : 


154a. 





the action was not maintainable, | 


inasmuch as the effect of pltf.’s appointment 
as exor. was (1) at common law that the debt 
was discharged by release at the date of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought.— 
JENKINS v, JENKINS, [1928] 2 K. B. BOL : 3; 97 
L. J. K. B. 400; 189 L. T. 119; 447. L. R. 
4833; 72 Sol. Jo. 319, D. C. 
Appointment of wife of debtor.) —Re 
PRICH, PRICE v. Prick (1879), 11 Ch. D. 163 ; 
48 L. J. Ch. 478; 40 L. T. 668; o7-W. R. 
-698, C. A. 
165b. ———.|— JENKINS v, JENKINS, No. 154a, ante. 
209a. S. P. ANON. (1806), 12 Ves. 4; 33 E.R. 2. 
Annotation :—Relfd. Browell v. Reid (1842), 11 L. J. Ch. 272. 
258. Add. Annotation :—As to | Refd. Jenkins v. 
Jenkins, [1928] 2 K. B. 6 
296. Add. Annotation :—Refd. "Be City Equitable 
Fire Insce., [1925] Ch. 407. 
427. Add. Citations :—Moore, K. B. 1463 sub 
nom. RUSSEL v. PRaT, 1 And. 1773 on appeal 
(1589), 1 Leon. 198, Ex. Ch. 


165a. 





Part .ll._—Probate and Letters of Administration. 


134a. 





.] 
(1872), 26 L. T. 669; 36 J. P. 696 ; aud nom. 
In the Goods of SERJEANT, 20 W. R. 872. 





S. P. In the Goods of BARBER (1886), 11 
.-D.78; 56L. T. 894; 85 W. R. 80. 
784. Add. Annotation :—Refd. Lal Chand Marwari 


PART I. SECT. 1. 
sa. Nature of office.)—The office of 
exor. is an administrative appointment, 
not a benefit, & a widow who has been 
willie extrix. under her husband’s 
is not bound to elect between 
the office & claiming her 
legal “| ta.—SMAkT v. SMART, [1926] 

S. C. 392.—SCOT. 


PART i. SECT. 2, SUB-SECT. 1. 

sb. Public Trustee.J)—Testator, domi- 
ciled in the Irish Free State, appointed 
the Public Trustee to be his exor & 
trustee :—Held: neither the Irish 
Public Trustee nor the English Public 
Trustee could accept the appointment. 
fae ee of LEESON, [1928] I. R. 


PART I. SECT. 8, SUB-SECT. 2.— 
A. (a) 


.47 1. S. P. Re Maorar Eerare 
(Sask.), [19271 3 W. W. R. 18.—OAN. 


PART I. SECT. 8, SUB-SECT. 2.— 
A. (b). 


sc. Universal legatee—Truat to divide 
between legatee & othera.J}—A_ will 
read “ t bequeath all my cstate 
to Mrs. 8. to be divided equally among 
Mrs. 8. & her brothers & sister ’’: 
Held: uo to const rie Mra. S. an 
extrix. to the tenor of the 
will Re MOMILLAN, [1925]}3 W. W. R. 

584.—CAN. 


PART I. SECT. 9. 

202 1. Juriediction to release—Surro- 
gate court.jJ-—A surrogate ct. judge has 
no power to make an order releasing 
exors, “from their exorship.”—Re 


DENTON HatratTE (Sask.), (1926] 3 
W. W. R. 186,—CAN. 
o i, .}—Under the discretionary 
Beret 8 given bim by Trustee Act, 
pnts 75), 8. 71, the ances 
appointed a judicial trustee in place of 
an extrix.—SMALL v. PACKARD, {1925} 
1 W. W. R. 897.-——-CAN. 


sd. Contested motion—Costs of.)-— 
The costs of a contested motion, for 
the removal of an administrator & 
the appointment. of another in his place, 
should not be taxed as between solr. 
& client.—Re GAMMON ESTATE, PAYNE 
. err foe {o2t) 2b. L. R. “ae 
Cea . rR. 506; 38 B.C. 

53 GAN. 


eel I, SECT. 10, SUB-SECT. 1.—C. 


274 ia. S. P. PUBLIC TRUSTEE ¥, 
ee a GENERAL OF LAND, [1927] 
N. 4 lL. R. 839.—N. Z. 





PART I. SECT. 18, SUB-SEOT. 2. 
n i. ———,}—-The exor. named 
in a will represents the estate of 
deceased for all purposes, even before 
probate of the will is taken out. The 
taking out of vobate establishes the 
will m the date of the death of 
testator, & thereby all intermediate 
acts of the exor. in connection with the 
eee are validated.--MEGHRAJ 0. 
“ae oe NDRA al aaa 


PART I, weer. 13, suBskor 8,—-B, 
471 i. Genera] rule.}—Although an 
exor., who elects to act, may be sued 
before probate, the ct. has no juris- 
diction over & person as exor., who has 
obtained a grant of probate fn a larson 
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country, unless there were assets of 
testator within the jurisdiction at the 
time of his death, in respect of which 
the ct. may reasonably assume that the 
exor. will clothe himeelf in due course 
with the necessary representative 
character by an application for probate 
or the resealing o. the foreign probate. 
—NAGEL v. HouGH (1920) 27 8. R. 
ORG e 418; 44N.8S.W.W.N. 121. 


ee 


PART I. SECT. 15, SUB-SEOCT. 2. 


g i. .j—Held: the sale of the 
Paras in a term ‘of yoars, under a 
fi. fa. on @ judgment against an exor. 
de son tort, was a valid sale as against 
the rightful administrator.—-~BAIN v, 
McINTYRE (1867), 17 OC. P. 500.—-CAN. 
sf. On whom binding—Third party— 
Estoppel.j--Where a buyer goods 
idee & conditional sale agreement 
induces a buyer of the same goods from 
under a similar agreement to 





son he original selle settle- 
ment of we the first pavers slaim, he 
will not be allowed, in an action against 
sugh second buyer, to deny the 
euhonity of ae peda de aan ue ~ 
CoaTES (Sas a 26 “1. ae x wel: ; 
{1926} 3 W. ew. ad A ile 


PART II. SECT. 1, SUB-SECT. 1.~—- 
A. (a). 


of documents—— 
sea of admigsion to pro- 
bate. }—-NANDKISHORE LAL v. PASUPATI 
Naw Sanv (1928), I. L. R. 7 Pat. 396, 


Vol, XXII.—-Execators and Administrators, Cases '784—1867. 


ae Mahant Ramrup Gir (1925), 42 T. L. R. 
858... Citations :—For “84 Ch. D. 177” read “ 24 
Ch. D. 177.” ~ 


909. Add. Annotation :---Mentd. Jenkins v. Jenkins, 
[1928] 2 K, B. 501. 


9118. -—-- Who is—Holder of office appointed 
executor.|—Where the holder of an office has 
been appointed exor., the person entitled to 

robate is the holder of that office, not at 

hé time when the will was executed, but at 
the date of testator’s death.——In the Estate of 
JONES (1927), 48 T, L. RB. 324. 


924a. ———.] —-Ct. of Probate Act, 1857 (c. 77), 
8. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeasance on the 
part of an exor. with cee to the estate of 
his testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Kixors. had intermeddled & neglected to 
prove the will, & had made an agreement with 
the universal legatee that the will should not 
be proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatec, or in default to 
be appointed by the ct.—In the Estate of 
POTTICARY, [1927] P. 202; 961. J. P. 94; 
137 L. T. 256. 


931. Add. Citation :--sub nom. In the Goods of 
Herr, 6 Jur. 350. 


81a. —--— ---— Failure to prove will.J—Jn. the 
Estate of Porricary, No. 924a, ante. 


931b. .]——-Where property was left to an 
exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that he was unfit, 
although he resided in England & apparently 
was competent & not unwilling to act.— 

In the Goods of Ray (1926), 96 L. J. P. 37; 
136 L. T. 640. 

Annotation :—Reld. In the Hstate of Potticary, [1927] P. 202. 


938a. -|—(1) No rule of the common law 
as to evidence is contravened by the admission 
of secondary evidence as to the cuntents of 
Pe ipa) ve ee ere ioay: 
of a no longer existing testament aper is 
established, & its contents are aiicwaite have 
included a clause revoking previous papers, 
those papers are no longer testamerftary from 
the moment of such execution. 











PART II. SECT. 6, SUB-SECT. 1.—A. 

n i. -———~ ——-—~.}—Probate may be 
granted to an extrix., even pou 
at the date of testator’s death & of the 
application she was resident out of the 


urisdiction of the ct.—Re WaLLEn, 
1936) N. Z. L. R, 729.—N.Z. 


ri, —— f undue in- D. L. R. 


Allegation o 
Jluence. }-— allegation that the ap- 
pointment of a person a8 exor. under & 
will is invalid of no effect because 


Circumstances in which probate of an 

alioged will of a deaf & dumb person 

was refused..—Re EWEN (DECEASED), 

[1927] N. 4. L. R. 881.—N. Zz. 

PART Il. SECT, 6, SUB-SECT, 5.—B. 
; Ache i. yroot OF a aca fe 

mgent proof. ¢ PERRY 
PART Il, SECT. 6, SUB-SECT. 1.—C. B00 EG Lone the GOAN 
PART IL SECT, 6, SUB-SECT. 8.—B. 


1053 i. ———- Wherever_ ground for 


(2) Declarations of testator made after 
execution of the will are. not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existence.—-BARE WELL v. BARK-~ 
WELL, [1928] P. 91; 44 T. L, -R. 207; 72 
Sol. Jo. 69; sub nom. In the Estate of BARK- 
WELL, BARKWHELL v. BARKWELL, 97 L. J. P. 
63; 138 L. T. 526. 

970. Add. Annotation :—Consd. In the Estate of 
Musgrove, Davis ». Mayhew, [1927] P. 264. 

991. Add. Annotation :—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

992. Add. Annotation :—Refd. In the Hatate of 
Musgrove, Davis v. hew, [1927] P. 264. 

1016. Add. Annotation :—Refd. %arkwell v. Bark- 
well, [1928] P. 91. by 

1017. Add. Annotation :—Retd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add. Annotation :---As to (1) Refd. Barkwell 
v. Barkwell, [1928] P. 91. . 

1019. Add. Annotations :—As to (1) Refd. Bark- 
well v. Barkwell, [1928] P. 91. Generally, 
— In the Estate of Jessop (1924), 182 L. T. 





1022a. ----— -}—BARKWELL vv. 
No. 988a, ante. 

1044. Add. Annotations :—-As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264, As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1164. Add. Annotation :—Consd. In the E'stale of 
Plant, Wild v. Plant, [1926] P. 139. 
1191. Add. Annotation :—Generally, Refd. Robins 
v. National Trust Co., [1927] A. C. 515. 
1271. Add. Annotation :—Refd. Robins v. National 
Trust Co., [1927] A. C. 515. 

1294. Add. Annotations :-—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; 
Sey a v. National Trust Co., [1927] A. C. 
8) e : 

1804. Add. Annotations :—Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Refd. Robins v. National Trust Co., [1927] 
A.C. 516. 

1317. Add. Annotation :—-As to (8) Refd. In the 
ea of Musgrove, Davis v. Mayhew, [1927] 

1818. Add. Annotation :--Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1867. Add. Annotation :—Distd. In the Estate of 
gh the EHatate of Davis (1927), 71 Sol. 

Oo. ‘ 


BARKWELL. 


PART II. SECT. 8. 

1238 i, Dowdle grants~-Discouraged. | 
—When a will appoints one exor. for 
eae purposes & another .one for 
mited purposes, only one grant should 
be made, the respective powers of 
the two exors. should be nguished 
therein. The ct. should discourage 
double grants, & upon the application 
for probate made by either exor., the 
other one should be cited.— Re MaURaTt 


suoh person caused or procured the 

will th be written, is tasufficient to 

viorbory a claim to —— rity \ aan 
U. '? 

N. Ll. R. $ 1. AF. 


PART JI. SECT. 6, SUB-SECT. 3.—G. 
1002 i. Testaior deaf & dumd.J— 


ouspicion-|~ Howie. v. CHATTRERTON, 
{1926] N. Z. L. R. 95.—N.Z. 


PART Il. SECT. 6, SUB-SECT. 9.—A. 
sj. Non-compliance with Willa Act 
R. a 1923 (¢, 146), 8. 15. —Appligation 
oo Ky oak 1 e L. R. 
441; 59N.8. R. 103.—CAN. 
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Estatn (Sask.), [1927] 3 W. W. R. 18 
—OAN. 


PART IJ. SEOT. 9, SUB-SECT. 5:.—A. 


1244 i. Kxercise of influence must be 
pe ee v, Hayziow, [1927] 
D. L. R, 3036; 60 0. 13 R. 629.— 
CAN, 


Cases 1371a—2056a. 


1371a. -.|—JIn the Estate of CarE (1927), 
48 TI. L. R. 6973; sub nom. In the Estate of 
Calk, In the Estate of Davis, 71 Sol. Jo. 898. 

1375a. Settlement—Identical ne — Where 
a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests.—in the Goods of GARBET (1869), 
33 J. P. 792; 21 L. T. 366. 


1883. Add. Annotation :—Consd. In the Estate of 
Todd, [1926] P. 173. 








1388a. -]—In the Estate of Topp, No. 
1898a, post. 
1398a. Wills not independent.J|—If testa- 





mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for Iinglish estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be ‘‘ probated’? in America :—- 
Held: (1) the two wills & a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined & sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Topp, [1926] P. 173; 95 
L. J. P. 105; 185 L. T. 381; 42 T. L. R. 
545; 70 Sol. Jo. 671. 

1410a. 
ante. 

1431a. Where minority interest.}— Re HERBERT, 
No. 18838a, post. 

1431b. —-—-.]—-Under Jud. (Consolidation) Act, 
1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest.—Re WHITE, 
[1928] P. 75; 96 L. J. P. 157; 1388 L. T. 68; 
43 T. L. R. 729; 71 Sol. Jo. 603, C. A. 

1474. Add. Annotation :—Refd. Ite Bower Wil- 
liams, Hx p. Trustee, [1927] 1 Ch. 441. 

1485. Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 

1502. Add. Annotation :—Mentd. Salvesen (or von 





.|—JIn the Estate of Topp, No. 1398a, | 


EnguisH AND Empire Digest SUPPLEMENT, 


Lorang) v. Austrian Property Administrator, 
. [1927] A. C. 641. 

1508. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1509. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1510. For *‘ Protection order under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 89)—Whether citation of husband neces- 
sary ’’ read ‘‘-——— Separation order under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39)—Whether citation of husband 
necessary.’’ 


1566. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C, 444. 

1658. Add. Annotation :—As to (2) Consd. He 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add. Annotation :—Refd. A.-G. for Ontario 
v. McLean Gold Mines, [1927] A. C. 185. 
1772a. Remainderman—Settlement determined on 
death of life tenant.]}—Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
—In the Estates of Borpvass (1928), 45 T. L. R. 

52; 72 Sol. Jo. 826. 
moe Annotation :—Refd. Re White, [1928] 





1785. Add. Annotation :—Refd. In the Estate of 
Potticary, [1927] P. 202. 

1883a. During minority.]— Jud. (Consolida- 
tion Act, 1925 (c. 49), s. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect. itis competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), 8s. 73.—Re HERBERT, [1926] P. 109; 
sub nom. In the Goods of HERBERT, 95 
L. J. P.53; 185 L. T. 128; 42 T. L. R. 469. 

Annotations :—Consd. Re White (1927), 43 T. L. R. 729.- 

Dbtd. Zte White, [1928] P. 75. 

2056a. -]—Testator made his will leaving all 

hismoney to A. There was no appointment of 








PART Il. SECT. 10, SUB-SECT. 4.—B. 


1369 i. Objectionable matter—Uncon- 
nected with testamentary dispositions— 
Scandalous or defamatory matter.}— 
The Supreme Ct. has jurisdiction, to 
be exercised with great care, to order 
that words in a will, which are scanda- 
lous or defamatory & in no way 
germane to the dispositions of the will, 
be omitted from the probate. 

Testator stated: ‘‘1 make no pro- 
vision for my wife on account of 
her intemperate habits & other mis- 
conduct.”? The ct. refused to order 
those words be omitted from the Pro: 
bate.—Re O’REILLY’s WILL, [1927] 


V.L. R. 533; [1927] Argus L. BR. 396 
~—AUS. 


PART II. SECT. 11, SUB-SECT. 4.—B. 

sk. Zo attorney of executors.) — 
Re BULLEN (DECEASED) (1926), 37 
B. C. R. 240.—CAN. 


PART II. SEOT. 11, SUB-SECT. 4,—C., 

1447 i. ——,}—In the absericv 
of special ocircumstanoes, a_ solo 
administrator should be appointed to 
the estate of doceased, rather than 
joint administrators, even when the 
claimants are equal in degree of 
kindred to deceased.--STONEY v. 
oe (1923), I. L. R. 2 Pat. 508.— 
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PART II. SECT. 11, SUB-SECT. 4.—M. 

sm. H2-convict.|--A person who has 
been convicted of felony, & has served 
his sentence, is in the same position 
as if pardoned, & can bo appointed 
admi rator.—In the Gooda of CoLn- 
MAN, [1926] I. R. 327.— IR. 


PART II, SECT. 11, SUB-SEOT. 5.—. 
D. (ce). 


1884 1, Conviction for killing in- 
testator.J-——A. husband, who has been 
convicted of killing his wife, who died 
intestate, has no claim to her estate, 
& neither he nor his attorney is entitled 
to administer it.—Re NoBe,(Sask.), 
[1927] 1 W. W. R. 938.—CAN, 


Vol. XXI0J.—Executors and Administrators. Cases 2066a—3111a. 


an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application :—Held: 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
Se in priority to a legatee or devisee under 
on-contentious Rules, r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of.—Jn the Goods of Gatrss, 
[1928] P. 128; 97 L. J. P. 76; 188 L. T. 
714; 44 T. L. R. 853; 72 Sol. Jo. 172; 
varied, [1928] P. 178, C, A. 
2436. Add. Annotation :—Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 


2440. Add. Annotation :—Retfd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 4383. 

2441a. ———.]—Where administration is taken out 
in this country by the attorney of a foreign 
principal in respect of English assets belonging 
to a foreign testator, & the foreign principal 
is not by the law of the domicil an exor., 
but by virtue of his interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment. of foreign debts. 
-—-fe ACHILLOPOULOS, JOHNSON v. MAV- 
ROMICHALTI, [1928] Ch. 433 ; 97 LL. J. Ch. 246; 
1389 L. T. 62. 

2585a. Trust estate vested in tenant for life— 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. & devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in-Feb. 1926, intestate 
& a widow, leaving no statutory next of kin 
& no trustees for the purposes of the above 
Act were ever appointed :—Held: B. was 
entitled under Jud. (Consolidation) Act, 


1925 (c. 49), s. 155 (1), to a grant of limited 
administration in respect of such real estate. 
—-Re DALIBY (1926), 186 L. T. 223; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy—Settled 
Land Act, 1825 (c. 18), s. 20 (1)—-Law of 
Property Act, 1925 (c. 20), Sched. J., Part IL, 
para. 6 (c).]—-In the Estate of JamEs (1926), 
162 L. T. Jo. 498. - ; 

2585c. Settled land.]—Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 30 (1), & tho effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (c. 23), 
ass. 1, 13 & 22.—Jn the Estate of GIBBINGS, 
[1928] P. 28; 97L. J. P.4;3 1388 L. T. 272 ; 
44 T. L. R. 230; 71 Sol. Jo. O11. 

2744a. Threatened breach-—-S’ rety entitled to.apply 
to court—For relief by way of indemnity 
against lability undéfbond.]—Re ANDERSON- 
BERRY, Harris v. GRIFFITH, [1928] Ch. 290; 
07 L. J. Ch. 111; 138 L. T. 354, C. A. 

2838. Add. Annotation :—-Mentd. In the Cloods of 

. Gates, [1928] P. 128. 

2877. Add. Annotations :—Refd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K.B.326. Mentd. 
Ormond Investment Co. v. Betts, [1928] A. C. 
143. 

2911. Add. Annotation :—Retfd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

2979a. Twenty years after death of testator.]|— 
Administration revoked.—In the Estate of 
MUSGROVE, DAVIS v. MAYHEW, [1927] P. 264; 
06 L. J. P. 140; 1387 L. T. 612; 43 T. L. R. 
648; 71 Sol. Jo. 542, C. A. 

3074. Add. Annotation :—Refd. Akt. Ocean 1. 
Harding, [1928] 2 K. B. 371. 

3111. Add. Annotation :—Apld. Fe Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.|— 
Scottish exorsg. with a confirmation resealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
8. 168, can make a good title to English real 
estate without the necessity of any separate 
grant in respect thereof.—lte HOWpEN & 
Hystopr’s Contract, [1928] Ch. 479; 97 
L. J. Ch. 313; 139 L. T. 309; 72 Sol. Jo. 
400. 











PART II. SECT. 12, SUB-SECT. 1.— 
B. (h). 


2155 i. Where estate insolvent— 
Assets assigned before death to erecutrix 
—Hazecutriz neither proving nor re- 
nouncing.|—Held : letters of administra- 
tion with a copy of the will annexed 
should be granted to a duly ey pone’ 
syndicof the creditor, who might be one 
of its officers.—Fie RANDALL, [1927] 
Vv. LL. R. 536; 49 A. L. 1. 89; {1927] 
Argus l.. R. 395.—AUS. 


PART HI. ears 15, SUB-SECT. 2.— 
n i. ~——.}—Probate is conclusive 
prot of the due exccution of the will 
testator.—CHANDRESHWAR PRASAD 
ARAIN SINGH tv. BISHESHWAR PRATAP 
NARAIN SINGH (1926), I. L. It. 5 Pat. 


7177 — ° 
PART II. saad 18 SUB-SECT. 2.— 
. (e). : 
p. Revad. on other grounds, 87 
0.1L. R. 498. 


PART Il. SECT. 15, SUB-SECT. 4.—C., 

st. As to title to land.}—Held: pro- 
bate was not sufficient.—-SUTHERLAND 
Pao (1884), 1 Man. L. R. 


J.8. 


PART II. SECT. 16, SUB-SECT. 2.—C. 


sb. 4s to person entitled— Advocate 
consenting withoutinstructions.}—W here 
an advocate for one of the parties under 
& misapprehension consented to the 
other party being granted the letters : 
—Held: if such consont was given by 
the advocate without instructions, the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters.—KyYonr Hor Tsre v. KYON 
sant (1925), I. L. R. 3 Ran. 261. 


PART II. SECT. 16, SUB-SECT. 2.—J. 


sd. Validity of wilt not proved.J— 
3D. LaK. 8423 (1987) 8, Weiee 
B4—-CAN, eve 


PART II. SECT. 16, SUB-SECT. 3.—H. 


8056 iii. -}—On an applica- 
tion to revoke a grant of probate on 
the grounds that persons who ought to 
have been cited were not cited, & 
that the will was a forgery, if the first 

und is established the onus is upon 

© opposite party to prove that the 
will is genuine. AUANDI KUER v. 
KaLawati fe (1927), 55 L. R. Ind. 


App. 18.— 
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PART II. SECT. 18, SUB-SECT. 3. 


sf. Grounds for granting or refusing 
application for resealing.}—The et. has 
the right, on an application under 
Alberta Rules, r. 945 (24), for resealing, 
to inquire as to the original appoint- 
ment of the administrator, & should 
refuse the application, where the exors, 
have the right & duty to apply in 
Alberta for probate.—He BLAGBURN 
Estate, [1927] 1 W. W. I. 7163 affd., 
(1927) 2 W. W. R. 206.—CAN. 


PART II. SECT. 


oc i. An extrix., to whom 
probate of a will had been granted 
in England, appointed appct. as 
attorney under power in Victoria to 
prose the resealing of the probate 

Victoria :—~Held: appct. was 
authorised to produce the probate & 
obtain the scaling thereof undcr 
Administration & Probate Act, 1915, 8. 
51, that being the proper procedure for 
him to adopt in order to procure him- 
self to be constituted the legal repre- 
sentative of testator in Victoria.—He 
‘AIRER’S WILL, [1927] V. L. R. 580 


Duty of registrar— Supreme Court 
39 





Cases $125—-8517a.. LINGLISH AND 


3125. Add. Annotation :—Consd. in the Estate of 
Plant, Wild v. Plant, [1926] P. 189. | 
3126. Add. Annotation :—Apld. In the Estate of 

Plant, Wild v. Plant, [1926] P. 139. 

3127. Add. Annotations :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926) P. 189. Refd. 
Thomas v. Jones, [1928] P. 162. . 

3127a, .]—The proviso to R. 8. C., Ord. 65, 
r. 1, that nothing in that rute contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 

nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. ‘Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. 66), s. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate.— In the. Estate of Puantr, WILD v. 
PLANT, [1926] P. 139; sub nom. Re PLANT, 
WILD v. Puant, 95 L. J. P. 87; 185 L. T. 
238; 42 TT. L. R. 443; 70 Sol. Jo. 605, C. A. 

Annotation :—Refd. Thomas v. Jones, [1928] P. 162. 

3127b. -|—The principle of the decision in 
In the Estate of Plant, Wild v. Plant, No. 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does net extend 
in all cases to costs incurred by them by 





reason of their insisting ee probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 
the costs so incurred by the exors. are due 
to their ‘‘ violation or culpable neglect of 
duty.” If the ct. finds on this issue that an. 
exor. is a wrongdoer, his primé favie right to 
receive out of the estate costs not otherwise 
vided for is displaced.— THOMAS v. JONES, 
1928] P. 162; 189 L. T. 214; 44 T.L. R. 
467; 72 Sol. Jo. 255; aub nom. In the Hatate 

* of JONES, THOMAS v. JONES, 97 L. J. P. 81. 
3163. Aad. Annotation :—Apld. In the Eatate of 

Plant, Wild v. Plant, [1926] P. 1389... 


3164. Add. Annotation :—Apld, In the Estate of 
Plant, Wild v. Plant, [1926] P.-139. 

3171a. ——-.]—There is no authority for 
allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case.—-FLEMING v. HORNIMAN (1928), 138 
I. T. 669; 44 T. 1. R. 815. 

3175. Add. Annotation :—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


8181. Add. Annotation :-—Refd. In the Hatate of 


Southerden, Adams v. Southerden, [1925] 
P. 177. 


3308. Add. Annotation :—Refd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 


3315. Add. Annotation :— Distd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 


33884. Add. Annotation :-—Mentd. Mansfield 
Robinson, [1928] 2 K. B. 353. 


3487. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 248. 





Vv. 


Part IIl.—lInterest of Representative in Deceased’s Property. 


3509. Add. Annotation :—Refd. Toates v. Toates, | 
(1926] 2 K. B. 30. 

3517a. Right of selection under will.)—Testator 
bequeathed to his wife such articles as she 
should within two months select from the 
articles in certain rooms in a house. Fivé 


of New Zcaland.)——Where letters of 
administration have been duly grauted 
in England & are produced to the 
registrar of the Supreme Ct. of New 


old, executed a will, & probate was 
opposed on the grounds of want 


o 
Raemenlary capacity & undue in- 
fluence. he ct. pronounced in 


days after his death his wife died without 
having made any selection :—Heild: the right 
of selection did not pass to the wife’s exors.— 
Re MApDGE, PRIDIB v. BEtaAMY (1928), 44 
T. L. R. 372; sub nom. Re MADGE, PUDER v. 
BELLAMY, 72 Sol. Jo. 284. 


DL. R. 648; 59 N.S R. 58.—CAN. 
PART II. SECT. 21, SUB-SECT, 10. 


and, & a copy thereof left with favour of the will, but only after much Pibioi Sorh ie wn addition to ants 
him, the registrar is bound tnder consideration. Much of the evidence wers under Succession 6. 234 
Administration Act, 1908, 6. 43, to was not available to the caveators, & bate Administration Act. 
{hore is no need of aa application to  frSusta Gonsidered they were amply 4, 50, the ct. haa power in review to 
08 e ‘ : tested 
the ct., for the ct. haa no discretion in the caveator shoul be relieved of the elter its previous order in son 
the matter. In the absence of fraud in 


the will or by the administrator the be 


ct. has no Orr to Eg! 133e° wee Re 
L. R. BSE. Zn ILLOO 9 e ® Z. L. R. 441.~ ay AR 
PART II. SECT. 20, SUB-SECT. 3.— 

$187 iv. -.}-~—Testator, 87 years 


Public Trustee’s costs 
nted costs out of the estate 
ATERSON (DECEASED), [1924] 


PART Il. SECT. 20, SUB-SECT. 4.—B. 
sj. Taxation.}—Re Monmn, [1927] 1 -CAN. | 


roceedings for the grant of 

» but should not AE letters of edmininteatione YONE 

<—~ Hog Tees v. Exyvon Soon Sun (1925), 

N, I. Ll. R, 3% Ran. 261.-—T. 

. sl. Duty to seli—d: 

pet Dt hae cade. — Fe MO 2g 
v Vv. 

WwW. i. R, 634; 22 Man. L. R. 735. 
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KXII, -Kxecutors and Administrators. Cases 3518a—4210a. 


3518a. Loan posted to but not received by deceased.] 
~—On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the letter. The 
joint acting secretary of the co. having notice 
of the secretary’s death, opened the money- 
lender’s letter & retained possession of -the 
enclosed money until such time as he could 
hand i over to the poroual representatives 
of the borrower. In an action by ‘the 
money-lender to recover the sum lent fromm 
the joint acting secretary :—Held: deft. 
_received the money on behalf of deceascd’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives.—MICHAELSON vv. CRISP 
(1927), 71 Sol. Jo. 982. 


8543. Add. Annotation:—As to (2) Refd. Re 
Mathieson, [1927] 1 Ch. 283. 

8572a. ——-- -}—NoBLE v. Cass (1828), 2 
Sim. 348; 57 BE. R. 817. 

Annotations :—Refd. Richards v. A.-G. of Jamaica (1848), 

6 Moo. P. C. O, 381; Re Francis, Barrett v. Kishor (1905), 
74 L. J. Ch. 198; Jte Lacon’s Settlmt., Lacon v. Lacon, 
fteit) 2 Ch. 17. 

3575. Add. Annotation :—Mentd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

3611. Add. Annotation :—~Mentd. Savil v. Roberts 
(1698), 1 Salk. 18. 

3636. Add. Annotation :—-Mentd. Clarke 1. Epsom 

' Rh. D.C. (1928), 45 'T. Tu. R. 106. 

3655. Add. Annotation :—-Refd. Re Portman (No. 
2), [1925] Ch 294. 

3658. Add. Annotations :—Refd. more v. Corpn. 
d’Energie de Montmagny, [1927] A. C. 363. 
Mentd. Lord Strathcona 8.8. Co. v. Dominion 
Coal Co. (1925), 42 T. L. R. 86. 





3687a. —— gad v, Dotty (1609), Yelv. 
135; 80 HB. R. 
Annotations :-—Refd. Baie v. Garnett (1688), 
Carth. 90 ; Hudson v. Jones (1706), 1 Salk. 90. 


Part 1V.—Duties 


8899. Add. Annotation :—As to (2) Consd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 


3999a. -— -— -——.|—-H UDSON v. MARTIN (1726), 
2 Eq. Cas. Abr. 461; 22 HE. R. 393. 
4021. Add. <Annotation:—As to (2) Refd. 

Mathieson, [1927] 1 Ch. 283. 


4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 


IV. SECT. dy SUB-SECT. 3.—A. 


ee An Fachaad, to fag bart in debts—Liability 
for lect. }—- NSTON, JOHNSTON 
U. "Houa ae 26 Gr. 261, —CA N. 


PART IV. saan ay. SUB-SECT. 3.— 


will directs 
uae 


Ste 


SICKLES 1. 
UC. R 


ni, ——~.]—Where a 
that the pee piosada of sales of 


of the te shall be deposi D. Ly Ht. 139; 


damages in an action of covenant.— 
ASSELSTINE 
R. 203.—CAN. 
eo IV. SECT. 2, SUB-SECT. 3.— A. 
——— Preferred to raion igagee A simple contract 


ro vised beneficially utor. 
c orgy dred bo oe ’ cary 2 


3691. Add. Annotation :—Refd. Roe v. Russell, 


[1928] 2 K. B. 117. 


3692. Add. . Annotation :~—As to (1) Refd. Roe v. 
Russell, [1928] 2 Ix. 2. 1137. 


3699. Add. Annotation :—Refd. Re Bower Wil- 
liams, Ez p. Trustee, [1927] 1 Ch. 441. 


3702. Add. Annotation :—Folld. -Re Bower 
Williams, Ka p. Trustee, [1927] 1 Ch. 441. 


37382a. ———.|—-BATHO v. FULTON (1824), 2 L. J. 
0.8. Ch. 196. 


3766a. .|—CURLING v. Saas (186: alee 
Drew. & Sm. 129 ; 


10 W. R. 682; 62 H. 
570. 


Annotations :—Refd. Lawrie v. Lees (1881), 7 App. Caa. 19. 
entd. Upperton v. Nickolson (1871), 6 Ch. Aup. 436: 
MeGinory v. vAldordale Kisate ¢ «5 [1918] A. C. 503. 
3818a. .}—The effect of “and Transfer Act, 
1897 (c. 65), ss. 1 & “hes Sere an ‘‘ express 
trust ’? within Jud. 1873 (c. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
_ running in their favour. —TOoaTEs v. TOATES, 
[1926] 2 K. B. 30; 95 L. J. K. B. 526; 185 
L. 1.25: 905.P. 103, D.C. 


Sup-siEcr. 4.-—IN CASE OF PERSONS DYING 
SINCE 1925 (Vol. XXTII.. p. 317). 


Add the following case :— 

3819a. Settled land---Termination of settlement on 
death of tenant for life.!— Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settleinent comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect.—Re BripGerr & 











HAYEs’ Contract, [1928] Ch. 163; 97 
L. J. Ch. 38; 188 . T. 106; 44 T. L. R. 
222; 71 Sol. Jo. 910. 


of Representative. 


executor.|—TANNER v. CARTER (1856), 25 
L. ¥. Ch. 664; 27. T. O. 8S. 195; 2 Jur. 
N.S. 413; 4 W. BR. 533. 

4210a. ——- - .|-—A judgment was signed 
in 1854, but was not registered till after the 
death of the judgment debtor in 1862 :— 
Held: the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor.—KeEmp v. WADDING- 


+ ee 





Estates Curator, [1921] V. L. R. 
10 549 U 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 


i. Priority over cially & 
ts.}—In the adznini- 
stration of ie a ue ment obtained 

deceased is entitled to priority 
over simple contract & specialty 


(1853), 


05,—CAN. 


, creditors, but it is peoontial te the 
bo ctherwige inivestod ee PART IV. SECT. 2, SUB-SECT, 3.—B. judgment thst f should have, beon 
ent a opeane —Re (4102 |. Sim: le contract debt due to the Tok RONEEN AC Loan Co. v. 

CAN. ponte debts iue i au) ect.J—A debt 
PART Iv. BEOT, » B SUB-SECT. 2.— Hanttenl ae Wetee S t Agric ° joult ture, PART IV. SECT. Bs SUB-SECT. 3.— 
under Wheat Markoting 
an Under '§ Peet 2 ‘ bt, ould he ne dio ee omen 4206 i. 4 of: deceased. ]-—~—-FRONTE 
iuait was auatte EL the bade bE noe ta aL tine debe Of in id in priority NAO LOAN Go. v. MoRtce, No. 4167 1., 
for the payment of MoMaHON, *LAWSON oe sn ante.—CAN. 
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Cases 4210a—5079. 


ENGLISH AND Empire Digest Supplement. 


HAM (1866), L. R. 1 Q. B. 355; 7B. &8.301; 4758. After this case add ‘Sale of legacy to 


35 L. J. Q. B. 1143; 13 L. T. 709; 14 W. R. 


390. 


4225. Delete the cross-reference immediately pre- 


ceding this case. 


4546. Add. Annotation :—Generally, Mentd. He 


Wait, [1927] 1 Ch. 606. 


4591. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 


4630. Add. Annotation :—-Consd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. - 


4658. Add. Annotations :—Refd. Herbert v. I. R. 
I, R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593. Mentd. I. R. Comrs, v. Hawley, 


Comrs., 
{1928} 1 K. B. 578. 


4687a. ——— Advances by co-legatees barred by 
Statute of Limitations—Not interest on such 
advances.|——-PoOOLE v. Poo“E (1871), 7 Ch. 
App.17; 251. T. 771; 20 W. RB. 1383, L. JJ. 


Annotations :—Consd. Fe Rees, Rees v. George (1881), 17 
. . Je Milnes, Milnes v. Sherwin (1885), 


Ch. D. 701 
53 L. T. 534. 
4712a. 


Sim. 442 ; 59 KH. R. 175. 


Annotations :—Consd. Re Parry, Scott. v. Leak (1889), 42 
Refd. Harbin 1. Masterman [1896] 1 Ch. 351. 


Ch. D. 570. 
PART IV. SECT. 2, SUB-SECT. 4.— 
A. (6) i. 


adi. S. P. WATKINS v. WASHBURN 
(1846), 2 U. C. R. 291.—CAN. 


sp. By executor de son tort,jJ—An 
exor. de son tort cannot give a new 
starting point to Stat. Limitations as 
against the rightful administrator, or 
the parties beneficially interested in 
the estate.—-GRANT tw. McDONALD 
(1860), 8 Gr. 468,—CAN., 


PART IV. SECT. 3, SUB-SECT. 1. 

sr. Future liability contingent — 
Rights of executor to distribute residue.) 
—'he fathcr of a pauper lunatic 
daughter, who hud become chargeable 
to the parish council, admitted his 
liability to aliment her, & died in- 
testate. The son, as exor., divided 
the estate, which was movable, 
yugsed between himsolf & his sister. 
At the date of division the daughter's 
share had not been exhausted by the 
cost of her maintenance since his 
death :—Held: as any claim there 
might be against the rest of the estato 
for aliment was merely contingent, the 
exor, was not bound to retain the 
remaining share of the estate to meet 
that claim.— EDINBURGH PARISH 
Soa v. COUPER, [1924] 8S. C. 139.— 


PART IV. SECT. 5, SUB-SECT. 1.-—B. 

4548 i. What are—Bequest of stock— 
Testator possessing no such stock at 
death.}—Re MILLAR, [1927] 3 D. lL. KR. 
270; 60 0. L. R. 434.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—C, 


ni. No power to impose terms as 
condition precedent to immediate pay- 
ment.]—BEpDbpY v. Smirra (1845), 1 
L. T. O. 8. 390.—IR. - 

st. Discretion given by will.}—A will 
containcd a bequest (para. 5) to pltf. 
of $300 per annum during his life- 
time, ‘‘to be paid as soon as the 
finances of my estate will permit my 
exors. to do so.’’ By para. 7 testatrix 
directed that “ it shall not be incum- 
bent to pay any bequest unti) three 
Saget after my decease, & my husband, 

any other exors. after his death, 
shall decide when the amouuts shall) be 
paid & in what amounts from time to 
time.’ By para. 12 testatrix autho- 
rised bor exors. ‘‘ at any time to with- 
hold any payment of legacy or bequest 
until such time as they may consider 





—J]-~FRYER v. BUTTAR (1837), 8 


executor—In return for annuity—Validity of 


transaction.|—See FRAUDULENT & VOIDABLE 


4763a. —---~ 
TRUSTER 


(1860), 2 I. 


CONVEYANCES, No. 895a, poet.’’ 
———.]——Re 
RELIEF AMENDMENT ACT, 


Trost & 
1860 


LIYMAN’S 


. 662. 


4869a. ——- --—-.}—The ct. has power where 


704. 


realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent. under 
R. 8S. C., Ord. 65, rv. 64, but £5 per cent. as 
from one year from the death of testator 
upon the legacy 
BRINTON v. 


moneys.—He BRINTON, 


PREEN (1923), 67 Sol. Jo. 


4910. Add. Annotation :-—Refd. Jones v. Wright. 


it advir»ablo to make same ” :—Held : 
nothing in paras. 5 & 7 authorireed deft. 
to withhold payment of plitf.’s legacy ; 
& the discretion given by para. 12 did 
not put deft. in a position to violate 
deliberately the terms of the will. 
The discretion was one to be reasonably 
exorcised.—-SEYMOUR v. PRATT (1925), 
57 O. L. R. 278.—-CAN. 

sv. Before letters of administration—- 
Leyacy very small.}—Ross v. Ross 
(1872), 44Ch. Ch. 27.—-CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—D. 

4683 i. Out of what funds palace }— 
Testator by his will directed his exors. 
‘‘to pay to the legatees mentioned in 
the will of my late wife amounting in 
all to $20,000, which sum is repre- 
sented by bonds in a “ certain bank ”’ 
in @ parce] separate from my own 
sucuritics ’’ :—Held: the legacies were 
Lo be treated as legacies from testator, 
payable out of that portion of his estate 
earmarked in the way indicated.—-He 
ca (1924), 56 O. L. R. 137.— 


PART IV. SECT. 5, SUB-SECT. 4.— 
E, (b). 


sw. Annuity charged on land ~ Duty 
of representative on transferring land 
to deviseca—Land Tilics Act.J—Re 
CREST ESTATE (1914), 7 W. W. R. 
614; 19 D. L. hi. 190.—CAN, 


&). 


4765 vil. —— -——.)—Re Davy, 
{1926} 1 D. L. R. 822; 58 0. L. R. 
301.—CAN, 

4765 viii. .}~—Testator dicd 








in 1888, & legacies became payable in 
1890. Hisestate was heavily insolvent, 
& the last of the debts was not finally 
discharged until1919. From that date 
the s accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exoneration for 
distribution of the estate :—Held: 
(1) while as a goncral rule interest was 
allowed upon tlegacies from the dcath 
of tostator or from the prescribed date 
of payment, there was no absolute 
rule compelling the ct. in all cages to 
allow such intorest, the general rule 
being displaced If circumstances showed 
it to be inapplicable ; (2) the geueral 
legatees were not entitled to interest 
on their legacies from 1890 to 1919, 
in respect that, owing to the insolvency 
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(1927), 139 L. T. 43. 

4953. Add. Annotation :—-Refd. Re Whitrod, Bur- 
rows Uv. Base, [1926] Ch. 118. 

5065. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

5072. Add. Annotation:—As to (1) Refd. 
Pennington & Owen, [1925] Ch. 825. 

5079. Add. Annotation :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. 


Re 


of the estate during that period, there 
was no asset realisable mect the 
legacies nor any interest-bearing sub- 
ject; (3) there was no absolute rule 
to the effect that the rate of legal 
interest should be 5 per cent., the rato 
of interest being in every case for the 
discretion of the ct. in the particular 
circumstances.— WADDELL’S [TRUSTEES 
v. CRAWFORD, [1926] 8S. C. 654.—-SOOT. 


PART IV. ECE 5, SUB-SECT. 5.— 


4827 iii. --}-——In determining 
the right of legatees to interest upon 
legacies the payment of which is post- 
poned for a definite period by the will, 
the mere direction of such postpone- 
ment will not of iteclf alter the date 
from which interest is to run, & 
testator’s reasons for such postr one: 
ment may be taken into consideration. 
If payment was delayed in order 
thereby to benefit a residuary legatee, 
then, in the absence of a direction to 
the contrary, no interest upon such 
poreponte legacies would be payable 

efore the coxpiration of the prescribed 
period. But where the Se ponement 
was intended primarily enable the 
exors. to collect & realise the assets, 
the postponed legacies would carr 
interest from such 4 time after the en 
of the “‘ exors.’ year’’ as the exora. 
had in hand realised assots which 
could pehttany bo applied to the pay- 
ment of such legacics.—MORPETH v. 
WILLIAMSON, {1926] IN: Z. L. R. 39.— 


PART IV. SECT. 5, SUB-SECT. 5.- 

4868 i. When more than 4 per cent. 
allowed -—- Special circumstances. }— 
WADDELL’S TRUSTERS v. CRAWFORD, 
No. 4765 viil, ante.—SCOT. 


PART IV. SECT. 5, SUB-SECT. 6.—D. 
[1928] N. I. 14.—IR. 
PART IV. SECT. 5, SUB-SECT, 8. 
sa Judgment for balunce of legacy—~ 
Priority over creditors.) — HARPER v. 


PART IV. deck 5, SUB-SECT. 13.— 
- (a). 

5111 v. Appointment by codicil 
of new executors—Provision in codtcil 
Jor remuneration of executors.}—-Held : 
the oxors. were entitled only to the 





Vol. XXTT1.—Executors and Administrators. Cases 5189-—5423a. 


5189. Add. Annotation :—Mentd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 


5202. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 

5206. After this case add ‘ See, alsv, CONFLICT 
oF Laws, No. 548a, ante.’’ 


5240a. -|—Testator bequeathed sums 
of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
of survivorship to those attaining that age, 
but in case they should all die under twenty- 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over ‘—Held: the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance.—Boppy  v. 
DAWES (1836), 1 Keen, 362 ; 6 L. J. Ch. 145 ; 
48 ii. R. 346. 


Annotations :—Refd. Festing v. Allen (1844), 5 Hare, 573; 
Dundas v. Wolfe Murray (1863), 1 Hem. & M. 425; Me 
Judkin’s Trusts (1884), 50 L. T. 200. 


5278. Add. Annotation :—Folld. Re Stokes, Bowen 
v. Davidson, [1928] Ch. 716. 


5273a. -——.|—-Where a legacy givén to an infant 
is clearly indicated by the will to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the poppet of the infant must begin 
immediately upon such death ; & where such 
legacy is one of two or more legacies all in 
the same category & all given in the same 
group to the trustees:of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death—Re Srokres, BOWEN v. 
DAVIDSON, [1928] Ch. 716; 97 L. J. Ch. 
2733 139 L. T. 331; 72 Sol. Jo. 384. 
52738b. Whether infant entitled to whole of income.] 
-—Testator, standing an loco purentis, gave 
to trustees a legacy of £4,000, on trust to 
vay it to A., on his attaining twenty-one. 
fe authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent. of the expectant 
portion, as to them should scein sufficient 
for maintenance :—Held : the legatec, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy.—RUDGE v. WINNALL (1849), 12 Beav. 
357; 18 L. J. Ch. 469; 14 1L. T. O. S, 325; 
13 Jur. 737; 50 E. R. 1098. 
Annotations :—Refd. Re Itouse’s Estate (1852), 9 Hare, 649 
Menta. Re Toose, Evans v. Williamson (1880), 17 Ch. D. 
53820. Add. Annotation :—-Refd. Z?e King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 


5822. Add. Annotation :-—-Apld. Re Maber, Ward 
v. Maber, [1928] Ch. 88. 


6331. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. . 








5334. Add. Annotalion :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5335. Add. Annutation :-—-Apld. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 


5337. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5340a. .J—Testator left his preperty on trust 
for sale & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & ‘‘ to K. £30, to Ju. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares’’ :—~-Held: the will myst be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was «x intestacy as to the 
undivided aliquot res of persons who 
predeceased testatur.—Re WHiTROD, Bur- 
ROWS v. BASH, [1926] Ch. 118; 95 L. J. Ch. 
205; 184 L. T. 627; 70 Sol. Jo. 209. 

5341. Add. Annotation :—Refd. Re Whitrod, Bur- 

- rows v. Base, [1926]:Ch. 118. 

5354. Add. Annotations :—Consd. Baker v. Archer- 
Shee, [1927] A. OC. 844. Refd. Herbert v. 
I. R. Comrs., I. R.-Comrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 1 
K. B. 798. 

5358. Add. Annotation :---Refd. Re Oldham, Old- 
ham v. Myles (1927), 71 Sol. Jo. 491. : 

5363a. —~-~ Gross or net amount.| — In 
applying the rule in Allhusen v. Whittell, 
No. 5358, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax.—Re OLDHAM, OLDIIAM 
v. MYLES (1927), 71 Sol. Jo. 491. 

5373. Add. Annotations :—Consd. Re HBarratt 
National Provincial Bank v. Barratt, [1925] 
Ch. 550; Re Corelli (1925), 69 Sol. Jo. 525. 
Apld. Re Trollope’s Will Trusts, Public Trustee 
v. Trollope, [1927] 1 Ch. 596. N.F. Re 
Brooker, Brooker v. Brooker (1926), 70 Sol. 








Jo. 526. 
For the cross-reference following this case 
substitute ** ——- —-—-.] See, further, SETTLE 


MENTS, Vol. XL., pp. 672-674 5 WILLS.”’ 

5407. Add. Annotation :—-Apld. I. K. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 1386 LL. T. 60. 


5411. Add. Annotation :—Refd. Re Jones, Johnson 
v. A.-G. (1925), 183 L. T. 601. 


5423a. ——-.]—By his will dated Jan. 27, 1913, 
testator appointed his wife M. & pltf. J. to be 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real & 
personal, which he might die possessed of, to 


commission mentioned in the codicil, 
notwithstanding a provision in the 
codicil that the will should be construed 
as if the names of the exors. were 
inserted throughout in place of those 
of the original exors.— Re Bosar (1897), 
5 B. C. R. 446.—CAN, 


PART IV, SECT. 5, SUB-SECT. 14.—C. 

5189 i. Parent.}—An exor, can- 
not discharge himself by paying a 
legacy given to an infant to the father, 
or mother, as guardian, unless the 





ct. allows it in special circumstances. — 


Re NAKAUCHI Estatn, [192713 D. L. R. 
1087; [1927] 2 W. W. R. 607: 21 
Sask. I. R. 673—CAN. 


PART IV. SECT, 6, SUB-SECT. 1.—A. 

ak. Law-agent’s business books.}— 
A law-agent directed his exors. to 
convey the residue of his estate to a 
residuary legatee. The oexors. con- 
veyed the residue, with the exception 
of deceasod’s business books, which 
they retained on the ground that it 
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would be a breach of confidentiality 
towards deceased's clients if they were 
1 hand them over. In an action by 
ho residuary ps ae for delivery of 
the books :—Held;: pursucr was en- 
titled to delivery.-ROBERTSON vv. 
RoBERTSON'S ExucutTors, [1925] S. C. 
6068.—S0O0T. , 


PART IV. SECT. 6, SUB-SECT. 1.——B. 

sm. Mistuke as to valuc of asees— 

New distribution ordercd.|--CLARKE t. 
(1865), 11 Gr. 527.—CAN, 


Cases 5498a—5620a. Enouisy anp Empmer Diausr 


his wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 

rty, but no heir-at-law or next of kin :— 

eld:. there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a cestui que trust the beneficial interest in 
the personal estate vested in the Crown as 
bona vacantia.—Re Jonns, JOHNSON v. A.-G., 
[1925] Ch. 340; 04 L. J. Ch. 841; 183 
L. T. 601; 69 Sol. Jo. 460. 


5440. Add. Annotation :—Mentd. Re Cassel, Public 
v. Mountbatten, [1926] Ch. 358. 


5466. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder (1927), 137-L. T. §88. 


5540. Add MeE.ipRsH v. BripGcEeR, SMITH v. 
BRIDGER (1853), 17 Jur. 908. 


5556. Add. Annotations :—Apld. Re Reeves, 
Reeves v. Pawson, [1928] Ch. 851. Mentd. Re 
a oes » Teesdale v. McClintock, [1925] 


5594. Add. Annotation :-—Apld. Re Fegan, Fegan 
v. Fegan, [1928] Ch. 45. 


5594a. Direction in will for payment of ‘* money 
secured on mortgage ”’ out of residue—-Balance 
of unpaid purchase-money.]—Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold & other 
personal estate, gave & bcyueathed all the 
freehold & leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren & great-grand- 
children, & the residue of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay (inter alia) his debts & 
legacies, & should out of the residue of such 
money pay & discharge “ any sum of moncy 
secured on mtge. of any of my freebold 
properties,” & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. & took a 
reconveyance of the mortgaged property. 
Shortly before his death, in June & Oct. 
1917, testator contracted to purchase certain 
freehold a ahi in respect of which he 
paid deposits, leaving balances of the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 


PART IV. sabe % poeaner: 1.— sufficient.- 
* a * 


apectroally devised, should be sold & 
the remainder of his property 
realised. He also directed that his 
funeral testam 


ATTON, CAUGHEY v. 


Pp 
[1925] N. 206.—IR, 

6426 v. ——— ———.}—P. by “his will : a 
directed ‘that his real property, not FART IV. SECT. lait 


' 54621. Specific legae —O ineumbered 
chattel.|-—As between A d 
of an incumbered 


ecific legatee 5540 vi. 
specific legatees & devisees, the former 1888), 14 Gr. 264.—-OAN. 


chatte) & other 


- appointment of one of his exors. & bequeath- 


ing a legacy, he confirmed his will in all other 
respects. Testator died on Dec. 26, 1917, - 
without having completed the purchases or: 
paid the balances of the purchase-money, & 
shortly after his death exors. completed 
the purchases & paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to he borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuaty estate :—Held: (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modern & wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term ‘‘ mtge.,’”’ the balances of the unpaid 
purchase-money owing at testator’s death 
were not ‘ sums of money secured on mtge.,”’ 
& no contrary intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s residuary estate, s0 as 
to excludé the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
freehold ‘properties in respect of which same 
were payable, & the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off & after the vendor's lien had arisen, 
had not the ‘effect of extending the meaning 
of the words ‘‘ any sums of money secured 
on mtge. of any of my freehold & leasehold 
properties,”’ so as to include’ the balances of 
unpaid purchase-money in question.—He.- 
BEIRNSTEIN, BARNET? v. BHIRNSTEIN, [1925] 
Ch. 12; 941. J. Ch. 62; 182 L. T. 2513 sub 
nom. Ite BERNSTEIN, BARNETT v. BERNSTEIN, 
69 Sol. Jo. 88. - 

(c) After 1925 (Vol. XXITI., p. 495). 

Add the following case :— ; 


5620a. Special fund for payment of debts—— 


** Contrary or other intention ’’-—-Administra- 
tion of Estates Act, 1925 (c. 23), 8. 35.)——The 
provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates as the expression of a 


1926) 1D. L. BR. 206; [1926] 1 
WW. R. 125; 20 Sask. L. h, 268.— 
CAN. 
PART IV. SECT, 7, SUB-GECT. 1.— 
e & e 
i, —--—.J--RIOKER v. RICKER 
AN 


Seder all charitable bave one; should 
— : testator not ha 
directed that the proceeds of sale a 
his realty & prsoualty should form Pe 
mixed fund, mary fund 
which the ‘debts, faneral & ‘Lente 
© annuity, © 
legacies should be paid was Vig ware 
personalty, & the realty was anly 
ro in aid of the pure personalty 
in so far.as it proved insufficient for the 
payment of all charges, except tho 
charitable legacies wh la as far 
ee the pure. personalty proved in- 


inust bear the burden of the incum- 
brance. & a general direction that 
fe cea ae Ee 

1 ; ~h. R, 33 
60 QO, L R, 310, GAN. 


PART IV. SECT. 7, SUB-SEOT. 1.— 


55111. Whether mixed fund primartt: 
tole.J-~—Where testator hae devised 
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5540 vil. —~——.}—Sourr v. SUPPLE 
(1898), 23 O. R. 893.—CAN. 

6546 1. Personal estate ins 
LAPP v. Lape (1869), 16 Gr.. 


PART IV. SECT. 7, SUB-SEOT. 


5561 if.—-—. }-— Where land ts devised 
which testator held as a purchaser 
subject to a. vendor's Hen, unl & 
contrary’; in appears, 


tention t is 
primarily, Mable for tho unpaid pur- 


10; Ti Saas Le Be Wotan, 


5641a. 


5728a..- 


Vol. ‘XXIL.—Executors and - Administrators.. Cases 5620a—6138a. 


sen 00 or other intention "within the 


nectns 80 as to exonerate, aa between the 

ns claiming’ through testator, 
& e Dervor ty fund which at testator’s death 
was subject to a mtge. from the p 


_ liability to discharge it; but the fund is 
| only exonerated to the extent that the 
special fund is available for discharging the 
mtge. ae , in so far as it is wy pares 
the mortga x RO remains primarily 

liable.—. tgaged GAN v. FEGAN, [1928] 
1 Ch. ue 97 L, J. Ch. 36; 1388 L. T. 265; 

71 Sol. Jo. 866. 


.]—Marcu (Lapy) v. FowKE (ew): 
Cas, temp. Finch, 414; 23 B. R. 226, J 





5692. Add. Annotation :—Mentd. Re Porter, Porter 


v. Porter, [1925] Ch. 746. 


-|-—Testatrix, who had power, 
under her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise ‘£1 000, & pay the amount as 
legacies to various persons & subject thereto 








for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
estate, & other lagacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing pee 
to be paid out of her peraonal estate, & 

deficient for full payment either ‘of aut 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 
bequeathed. out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease :—Held: the legacies given 
by the codicils were charged on the real 
estate.-—WILLIAMS v. HuGuEs (1857), 24 
Beav. 474; 27 L. J. Ch. 218; 301. T. 0.8. 
rite 4 Jur. N.S. 425 6 *V, R. 94; 53 E.R. 


5864a. ——J—Warerndtisz v. CLouT, Hu p. 


Poon (1871), 41 I. J. Ch. 223; 20 W. R. 


Part V.—Powers and Rights of Representative. 


6058a. Effect of Administration of Estates Act, 


1925 (c. 23), s. 39.|—Re TroiLopr’s Win 
TRusts, PUBLIC TRUSTEE v. TROLLOPE, 
_ [1927] 1 Ch. 596; 96 L. J. Oh. 340; 137 
L. T. 3753; 71 Sol. Jo. 310. 


6062. Add. Annotation : ;~—Apld. Johnson v. Clarke, 


[1928] Ch. 8 


as against bond—Executor without notice of 
bond.|—-WaATERLOO INSURANCE Co. v. HIND 
(1862), 1 New Rep. 64. 


6188a. Effect of Administration of Estates Act, 


1926 (c. 23), s. 39.]—Re TROLLOPE’S WILL 
TrRusts, PusLic TRUSTER v. TROLLOPE, 
[1927] 1 Ch. 596; 96 L. J. Ch. 340; 187 


6074a, —— To se specialty debt—Mortgage valid 


PART IV. mate aye SUB-SECT. 2.— 


ri. —— Balance of proceeds of sale 
of land sold by mortgagee treated as land.) 
—ARMSON v. THOMPSON (1877), 25 
Gr. 138.—-CA N. 


PART V. SEOT. 2, SUB-SECT. 1 


so. Before death duties paid —- 
Where reed or sa aad Rag eae 


(ieee) ab 2 cf Ls Re 619; “1924 3 FOLK 
ie ry } » e ° 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) i. 


r (p. 577) i. -—-~— -+—Where 
testator charged his debts on his land : 
—Held: the mere failure of testator 
to cnumerate all his land did not detract 
from theo eoncaaes Ae all the land 
was so charged the direction that 
his debts should be paid by his exors. 
4 ontetee a vidio Dt power OF ary 
pon them for the ae of paying 
the debts out of t 8.— YOST 
vo. ADAMS Sa is es k. 129.—CAN. 
t (p. 578) i -]-~—-Wnhere 
testato r directed ‘his trustees to hold 
property for twenty-one yoars, & then 
sel) it :—Held : there was no power to 
contrary to the express provisions 
pe ne will, orvept Be perhaps in a case of 
re eae —~DOos ©. Lovupown, 
T1p9 N. %, Lu E *T81.—— r Z. 
B (D. 578) i. -——— ———— Under Devolu- 
' Eetates Act.}—RKe Lovat, | i f1927] 


é De .R. 1074; 610. LL. 
OAN. 
Ihlerference by 


« 578) i. 
are 78) court will restrain execu- 


ar las ia  @, 
woe ao “eb aac ic 





emer mieeemaenel 





PART V. SECT. 2, SUB-SECT. 3.— 
a Ae ii. 

URDY v. MCDANIEL 

(1864)g9 Ne d. ie “ae & 0.) 267.—- CAN, 


PART V. SECT. 2, Succi 3.— 
B. (b). 


61465 ii. J—Held: although 
there was no express devise of realty 
to the exors., a devise was implicd by 
the terms of tbe will, &, there be 
&® general charge of de bts, the exors. 

ad full power to give a mtge.— 
BANQUE PROVINCIALE DU CANADA ¥”. 
CariTAL Trust COoRPN., [1927] 3 

.L. R199; 600. L. R. 452.—CAN. 


PART V. asa 2, SUB-SECT. 3.— 
- (a). 

h i, Sale under licence of Probate 
Court—Whether__ licence oe 
Licence obtained improperly.J}—DO¥E v. 
THOMPSON (1860), 9 N. B. R. (4 All.) 
483,.—CAN. 








h ii. -——- —— Sufficient yp “asian 
pert aymiene o debts. |--DOE 
 Aietedly hs ‘ sendie t (1872), fi 


N. B. R. (1 Pug.) 178. CAN. 


st. Conveyance tnoperative. yet Ltd 
cada (1861), 21 U. C. R. 218.— 


“PART V. SECT. 3, SUB-SECT, 1.: 
sa. Power to reduce debi-——d& execute 


quit-claim -}—Where testator had 
qaread to 6s land €o K., & the exors. 


reduced the Te price in order to 
land geet gave Aa 


land, a gerne rats deed of pougnt their 
interest In the land :—Held: (1) ra 
action of the exors. in reduc 

price payable by K. was reasonable & 
proper; (2) they should aot have 
ake hel the quit-claim deed i a 


a d rustee Act ae 
7 piving,, ander C Pog of th 


(a. 75), 8s. 64, ta & ju 
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L. T. 875; 71 Sol. Jo. 310. . 


King’s Bench for advice, but, since 
they had acted honestly & in what 
they considered to be the beat interests 
of the estate, their failure to do 86 
should be excused under sect. 44.— 
LEMCKE tv. NEWLOVE (Sask.), {1928} 
4D. L. fh. 2038; eee 

a varied (1927) ig kL. R. heaps 

Cc R. 389.—CAN 


V. SECT. 6, SUB-SECT. 1. 


Pte pa 01) i. ——— Under Trustee Act, 
B. C., 19%4 s 262), # 80— 
pee limited to 5 per cent. o gross 
estate. Tee Baca N's | STATE 


value of aes 
(1925), 37 B.C. i 41.—CAN. 


t(p. 601) i. e BUSON, 
1927) 2D. L. R. 344; 59 N. Ss. R. 
area 





g (p. 602 ae Not after estate 
proper & accounts 
oped He Geran, [1925] 32 


sip V. SECT. 7, SUB-SECT. 4, 


——,]-—STory ¥. DUNLOP (1867), 
13 “Ge “375. —CAN, 


—--—-.}-—Re WILLIAMS (1895), 22 


PART V. SECT. 7, SUR-SECT. 2.—A. 





r i. —— In reapect of guarantee 
— Distribution of estate in rp amd of 
quarantee.] — SA a are v. HAMPTON, 


‘ PART V. SECT. 8 
af. T'o receive payment. of lump eum 
deceased. ] 
Oe oe Men ‘ieaey4 D.L. R. 
1086.—OAN. ; 
sat oe Ee er ee cee 
RODGER Le Moran iNfoe), #8 O. R. 


t) o 


Cases 6341—6762. 


6341. Add. Annotations :—Consd. Jones v. Wright 
(1927), 44 T. L. R. 128. Refd. Jones v. 
Wright (1927), 139 L. 'T. 43. 

6341a. -—-—- Charges for work in execution of 
statutory trusts./—By his will testator 





directed that his trustees should stand. 


possessed. of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. & trustees, & charge for 
so doing :—Held: as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a person engaged in a profession or 


ENGLISH AND Emprre Dicest SupPLEMENT. 


business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on behalf 
of the exors. & trustees.—He PEDLEY, 
WALLACE v. WALLACE, [1927] 2 Ch. 168: 
a L. J. Ch. 438 ; .137 L. T. 686; 71 Sol. Jo. 
583. 


6370. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


6388a. .]—Leasehold property belonging 
to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided :—-Held: the exors. were entitled 
to be indemnified out of the proceeds.— 
SmirH v. SMitH (1854), 2 Eq. Rep. 727. 








Part VI.-- Liability of Representative. 


6446a. Sale of goodwill of business 
Solicitation of customers.]-——The rule in 
Trego v. Hunt, [1896] A. GC. 7, extends to a 
vendor’s exor. completing a contract for th 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business.— 
BOORNB v. WICKER, [1927] 1 Ch. 667; 96 
L. J. Ch. 361; 137 L. T. 409; sub nom. 
BORNE v. WICKER, 71 Sol. Jo. 310. 

Annotation :—Refd. Farey v. Cooper, [1927] 2 K. B. 384. 

6505. Add. Annotation :—Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

6526. Add. Annotations :—Mentd. Rawlinson v. 
Ames, [1925] Ch. 96; Houghton v. Nothard, 
Lowe & Wills, [1928] A. C. 1. 

6544. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6547. Add. Annotation :—Gencrally, Mentd. Ponty- 
pridd Grdns. v. Drew, [1926] 1 K. B. 567. 

6600. Add. Annotation :—Folld. Firman'v. Royal, 
[1925] 1 K. B. 681. 

6602. Add. Annotation : —Lenerally, 
Brocklebank v. R., [1925] 1 K. B. 52. 

6610. Add. Annotation :—Generally, Refd. Re 
Field, Sanderson v. Young, [1925] Ch. 636. 

6667a. Non-repair by representative.J]—In 
debt for rent against an administrator, as 
assignee of the intestate, deft. pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 


Mentd. 





PART V. SECT. 9. 


PART VI. SECT. 3, SUB-SECT. 1. 


for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft. had paid to pltf., & part towards 
the expense of a party-wall; that, before the 
rent became due, deft. offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them; & that he had fully 
administered, etc. Replication; that the 
premises -were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent; & that deft. did not offer to 
surrender, etc. Issue thereon :—Held: (1) 
the real value of the premises, asagainst deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent.—-HORNIDGE v. 
WILSON (1840), 11 Ad. & Eel. 645; 83 Per. & 
Dav. 641; 9L. J. Q. B. 72; 113 BH. KR. 559. 


Annotations :——As to (1) Consd. Re Bowes, Strathmore v- 
Vane, Norcliffe’s Claim (1887), 37 Ch. D. 128. Refd. 
entd. Hopwood v. Whaley (1848), 6 C. B. 744. 


6723. Add. Annotation :—Consd. Firman v, Royal, 
[1925] 1 K. B. 681. 

6762. Add. Annotation :—Refd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


fraud.|—Dor d. DOBIF v. VANDERLIP 


6426 i. —- -—Fower of executor to bind 
— Co-executor.] — Held: a settlement 
made by an exor. precluded the co.- 
exor. & cestiia que trust from opening 
up the estate so settled.—Re BATnH’s 
Estate (1879), 12 N. S8,-R. (3 R. &C.), 
604.--CAN, 


PART V. SECT. 10. 


6438 iii. -J—Re HEWETT v. 
JERMYN (1898), 29 O. R. 383.—CAN. 


PART VI. SECT. 2, SUB-SECT. 10.—-D, 

6595 i. Matrimontal causes— 
Order for coste against husband.}--A 
wife, whose busband had died after a 
decree nisi for divorce & before the 
date when it could have bcen made 
absolute :—Held: not entitled, there 
boing no funds Im ct., to costs against 
his estate.—JaRvis 0. JARVIS, [1925] 
8 D. L. R. 415; {1925] 1 Ww. W. R. 
247.—CAN. 


wre en 








6726 i. General rule—Representatives 
nol asa) Sap Lane ee v. SHIVES (1879), 
18 N. B, ry 606.—-CAN. 


6726 ii. -J--LESLIE Uv. 
CALVIN (1885), 9 O. R. 207.—-CAN. 


ri. To negligence in nusnagement 
of ship.}-—CAMERON v. MILLOY (1872), 
22 C. P. 331.—CAN. * 


PART VIL SECT. 4, SUB-SECT. 2,.—A. 


o i. JA contract made ee an 
exor, or administrator on behalf of the 
estate, but not relating to an obligation 
incurred by testator or intestate, 








‘repders him personally lable, even 


though it is expressed to be mado “ as 

exor,”’ or “ as administrator.”—-\WaALCH 

v. NoRDQUIST, [1926] 4 D. L. R. 126; 

dad 5 . W. R. 854; 386 Man. L. RR. 
6. AN. 


di. -—— Administrator guilty of 
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(1836), 5 O. 8S. 85.-—CAN 
PART VI. SECT. 6, SUB-SECT. 2. 
B. (b). 


sm, Not where administration granted 
on application of party interested 
adversely to executor.J—HARRISON vv. 
McGLASHAN (1859), 7 Gr. 531.—OAN. 


PART VI. SECT. 6, SUB-SECT. 5.—B. 

. Counsel’s fec—For general work 
Ne cibued the Done 
Estate, [1925] 1D. L. R.1140; [19265] 
1 W. W. R. 776.—CAN. 








W, 
sp. ——— Unless estate 
diffcult to manage or solicitor required 
to 7 services way oO ness 


y 
magement.|-—-Re ROEMER (Sask.), 
119274 3 Ww. W. R. 603.—OAN. 


Vol. XXIV.—Executors and Administrators. Cases 6835—7584, 


6835. Add. Annotution :—Refd. Hardic & Lane v. 
Chilton, [1928] 2 K. B. 306. 


6840. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

6861a. -|—BEAUMONT v. GROVER (1701), 
1 Kq. Cas. Abr..8; 21 E. R. 833. 

6861b. .}—KEMISH v. BETSON (1732), 
Kel. W. 74; 25 B. BR. 497. 

6911. Add. Annotation:—Apld. Re Munton, 

, Munton v. West, [1927] 1 Ch. 262. 


6022. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 














7059. Add. Annotation: —Refd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. 
7168. Add. Annotation: —Consd. Manley v. 


Sartori, [1927] 1 Ch. 157. 
71169a. -.|—FLOCKTON v. BUNNING (1868), 8 
Ch. App. 323, n. 


7190a. -]—~Exors. must be allowed a reason- 
able time for breaking up testator’s domestic 
establishment & discharging his servants. 
T'wo months :—Held; not to be an unreason- 
able delay, having regard to the circum- 
stances. FIELD v. PEcKETT (No. 3) (1861), 
29 Beav. 576; 9 W. R. 525; 54 EB. R. 751. 

7190b. |— BROWNE v. CoLLins, No. 6308, 
ante. ; 

7219. Add Annotation :—Consd. Re Mason (1928), 
97 L. J. Ch. 321. 

7225a. Assets improperly obtained.|—-Where two 











exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively,.the ct. gave interest on 
those sums at five per cent. against both 
exors.—BICK v. MoTLEY (1885), 2 My. & K. 
312; 39 EH. R. 962 ; sub nom. Beck v. MOTLEY 
41. J. Ch. 63. 


7250a. —---.]—-Where thore is a direction in the 
will to accumulate a residue, with which the 
exor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer.— 
Amiss v. HALL (1857), 3 Jur. N.S. 584. 

Annotation :—Dbtd. Re Emmet’s Estate, Emmet v. Emmet 

(1881), 17 Ch. D. 142. 

7256a. —-— -——~.]|-—EXxor. charged with interest 
on divdends of stock, reccived by him, & 
kept at his banker’s’with his own money 
for a number of year:, instead of being 
invested to accumifflate.—GOODCHILD  v. 
KENTON (1829), 3 Y. & J. 481; 148 16. R. 
1269, Ex. Ch. 

7273a,. —--— —— -.] —GILroy v. STEPHENS, No. 

~ 7268, anie. 

7311a. Who may re-open.|—--A., entitled to a share 
of a residue, made-a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on ©., a volunteer :—Held: CG. could not, 
against the will of A., open the settlement of 
accounts with the exors.— PARKER v. BLOXAM 
(1855), 20 Beav. 295; 52 H.R. 616. 


Part Vil.—Actions by and against Representative. 


7439a. In whose name-—Deceased’s property assigned 
to assignees before death.|—The pruperty of 
an intestate was assigned to assignees previous 
to his death; pltf. administered, & applied 
to deft. for payment for goods sold him be the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
of administrator :—Held: such action was 
well brought.—BRANDT v. HEATIG (1818), 2 
Moore, C. P. 184. 

7492a. Suit for account of testaior’s estate.]— 


PART VI. SECT. 6, SUB-SECT. 5.— 
C. (a). GREAT WESTERN 


7200 i. Under special circumstances. ] 
~--Where the circumstances of the case 
render it reasonable that they should 
do so exors. are entitled to employ 
the servicos of such agents as may be 
necossary.—Jte LEVEL KSTATE, [1927] 
1D. L. R. 900; [1927] 1 W. W. R. 


PART VI. SECT. 6, SUB-SEOT. 7.—A. 

sr. Jurisdiction of _registrar—Should 
not pass upon his olvn accounts.}—Re 
BENT, (1927] 1 D. L. R. 692; 59 
N.S. R. 107,—CAN 


7206 i. Passing accounts—Costa— 
Form of _order.)—Re HAsLerv, 
McKxEnnNa v. HASLET?, [1927] V. L. 
21; 48 A. La. T. 125; [1927] Argus 


L, R. 12,- 


ral VII, SECT. 1, SUB-SECT, 7. 

“li, —— —— Evidence of o; ite 
or interested yvarty.}—TAYLOR 4 bess 
(1895), 26 O. R. 483,—OAN. 


PART VII. SECT. 1, SUB-SECT. 9.—A. 


at. General rule.j-—In tlgating with 
persons, exors. are, with respect 
to costs, in the same position ag parties 


or substance 


35 Man. L. R. 5 


EGIS 


58 N.8 


whv litigate im their own r 
RY. Co. 

sv. Liability on failure of appeal-— 
Appeal without merit or substance.}— 
The costs of an appeal without merit 
taken by a personal 
representative :-—Held : to be 
by such representative in his individual 
capacity.—STRELIOFF vt. 
TIONAL BANK OF JOLIET, 
W. Ww. R. 501.—CAN 


PART VII. = 22, SUB-SECT. 5.— 


aw. Appointment by foreign court._ 
An exor, or administrator cannot, as a 
gencral rile, be sued as such in the cte. 
R, of any State or countr 
that in which he receive 
ment.—GooDBUN v. MITORELL, [1926] 
2D. L. R. 5403 (1926) 2 W. W. R. 67; 
69.—CAN. 


PART VII. SECT. 2, SUB-SECT. 6.—A. 

p i. —— Claim for deceased’a board 
during lifetime.}—Re THOMPSON (1926), 
. R. 489.— CAN 


PART VII. SECT. 2, SUB-SECT. 8.—A. 
ai.--— —— ——.]}--The proper 


Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party.—-SMI1TH v..O’GRADY (1870), 
L. R. 3 P.C. 3811; 7 Moo. P. C.C. N.S. 106 ; 
39 L. J. P..C. 638; 23 L. T. 476; 19 W. R. 
22; 17 E.R. 41, P.C. 


7584. Add. Annotation :—Refd. He Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


form of judgment against exors. or 
administrators in respect of a Hability 
of deceased is for payment in due 
course of administration, unless there 
is on their part a distinct affirmative 
admission of asscts sufficient to pay all 
creditors: upon a judgment for the 
amount recovered’ to be paid in due 
course of administration it is improper 
First Na- to issue  execution.—Re EXTALL 
(1925] 2 Estars, [1921] 1 W. W. R. 118; 56 
D. L. R. 710.—CAN. 


PART VII. SECT. 2, SUB-SECT. 8.—C, 

fi. Contribution from devisees. |— 
EMERSON v, OANNIFF (1878), 26 Gr. 
149.—CAN. 


si. Widow's costs of anplicaton 
for relief under Devolution of Katates 
Act, R. §. S., 1920 Gs oe 


ht.— 
v. JONES 


ayable 





other than 
his appoint- 





24.)— 


Re Mowonenko, [19286] . LL. R. 
265: {1926]1 W. W. R. 139; 20 Sask. 
L. BR. 279.—OAN. 


s ii. Litigation caused by legatec.} 
—O'SULLIVAN v. Harty (1885), 11 
S. OG. R. 322,—CAN. 


PART VII. SECT. 2, SUB-SECT. 10.—A. 
71631. Garnishee proceedings-——~Deore € 


in administration suit—Damages re- 
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Cases 7987-9014. 
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Part VIII|—Administration by Court. 


7987. Add. Annotation :-—Mentd. Weld vw. Petre 
(1928), 97 L. J. Ch. 399. 

7993. Add. Annotation :—Refd. Haskell». Marlow, 
[1928] 2 K. B. 46. 


8018. Add. Annotation :-—Refd. Hunter v. Stadt- 
gd re aa Gesselschaft, [1925] 2 

8228. Add. Annotation :—Mentd. Grant v. Boos, 
[1926] A. C. 781. 


8270a. ——— Separate sets of trustees of settled 
shares.]— Scort, Scorr v. Scotrr (1926), 
71 Sol. Jo. 480. 
8858. Add. Annotation :—Mentd. English Inscce. 
coe Benefit Assce. (1928), 44 T. L. BR. 
Add. Annotation :—Refd. Ke Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
8484a, Valuation of annuity payable under 
payment included.]|—-In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 


8371. 





the deceased person’s estate, it ia sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period ‘normally to 
be exnected, the estate will not suffice to meet 
the debts & the annuity in fuil. oe PINE, 
ELVIN v. NIGHTINGALE, [1927] 1 237 ; 
96 L. J. Ch. 202; 136 L. T. 390; 70 O Bol. Jo. 
1090. 


8494. Add. Annotation :—Montd. ie City Life 
Assce. (1925), 42 T. L. B. 46. 

8750. Add. Annotation :--Mentd. Re Hardyman, 
Teesdale v. McClintock, [1925] Ch. 287. 
8703. Add. Annotation :—Clenerally, Mentd. Re 

Beirnstein, Barnett v. Beirnstein, [1925] Ch. 12. 
8802. Add. Annotation :—As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 189. 
8866. Add. Annotation :—Refd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 
8891. Add. Annotation :—Consd. In the Estate of 
Piant, Wild -v. Plant, [1926] P. 130. 


9014. Add. Annotation:—As to (4) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 


covered sede iar eal ote under Fatal 
Accidents —Garnishee ap a 
Rie v. SPEOKT (N. W 


aside, has 

(1906), 4 W. L. R. 325.—CAN. 

PART VII. SECT. 2, SUB SECT. 10.— 
B. (a). 


sy. Priority of erecution—Over pur- 
chaser from einai arte HENRY v,. SHARP 


PART VII. SECT. 2, sUB-S:cr. 10— 


& tenements, 
held in fee simple by debtor at the time 
of his decease, might be taken in execu- 
tion on a judgment against his exor. 
or administrator.—-Forsyta# & RicH- 
ARDBON v. HALL (1830), Dra. 304.— CAN. 

sz. Judgment by defauli—Notwith- 
standing insufficient personal assets.}— 
Held: the exor. was not ontitled to 
an injunction against proceedings on 
the Jjudgment.—-DONER v. Ross (1872), 
r. 229.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 
b i, Cannot entertain claim for 
pigs Pe  inoeage by executors to pay 
es. J— RICHARDBON’S 
eared as 0), 22N.S. it. 416.—CAN. 


ge Shey SECT. 2, SUB-SECT. 1. 
re of next of kin—Mortgagee 
of] Held _onutled to bene “pro: 
dings.—SwWEENEY v. GALLAGHER 
(1888). 22 $ L. T. 82. A : 
sb. ee oO Held: en: 
titled to bring nee 
v. nen an #1901), « l. T. 35. 


—- 
e 








PART VIII. SECT. 3, SUB-SECT.°2.—B. 

sd. Not question whether propert ya part 
uf estate. }— Re COLLIN, Aaa D.L R. 
770; 610. L. R 225.-—CAN 


eae VIII. SECT. 5, SUB-SECT. 1. 


~ }—GILBERT tv. JARVIS 
(1869); 16 3 Gr. 265.——CAN. 


PART VIII. att 5, SUB-SECT 3.-— 

h i. Balance on bond—-After 
SJoreclosure & sale by ‘mortgayee.j—Re 
TAR Estate (1884), ex R. & G. 

ii, Nat debt arising out of 

illewal transaction.|--Re GHEE, Fix py. 
LOWE KING, PUBLIC TRUSTEE rv. LOWE 
Kina, [1928] N. Z. L. R, 266.—N.Z, 

8228 i. Mortgage debt —Purchase 
of land by deceased—Payment of mort- 
gaye as part of pushed oe price.j)—Aleld : 
the intgee. was entitled to prove for 
the balance of the mtge. debt against 
the geueral estate of the purchaser.-— 
Re CoziER, PARKER v. GLOVER (1877), 
24 Gr. 537,—-CAN. 


PART VIII. oath 5, SUB-SECT. 3.— 

sf. Parol evidence.|— Held: the 
master had properly received parol 
evidence to oeostablish the widow's 


claim in question.—Ross v. Mason 
(1862), 9 Gr. 568.—-CA N, 


evil VIII. SECT. 5, SUB-SECT. 4,—C. 

——— Disposal of asseta. api heg ide 
a madlter or one of the next of kin in- 
stitutes an administration suit against 
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an exor. the institution of the action 
or the i est ge a decree will not 
ring the doctrine of lis pendens into 
operation, & does not deprive the exor. 
the power. to dispose of assets, 
unless pltf.- has obtained an order 
appoint a receiver or an injunction 
restraining the exor. from exercising 
the powers vested in him.—Lrr Lim 
Ma Hock ». Saw Ma Hone (1933), 
I. L. I. 2 Ran. 4.—IND. 


PART VIII, poor | SUB-SEOT. 2.— 


sy. Insurance "policy Prolected for 
payment of debts—Under Life Insurance 
NAc, 1908, # 65.}—~Where an insolvent 
estate includes the proceeds of an in- 
surance policy protected for deceased’s 
debts by the above Act, the policy 
moneys are liable for all testamentary 
expenses aris in the administration 
& realisation thereof; funeral & the 
other testamentary expenses are borne 
by the protected policy moneys & tho 
remainder of the estate proportion 
to their value. Pearce ND v. PUBLIC 
TapeTEn, [1924] N. Z lL. R. 840.— 


SZ. PDE Nias Liabilit of exe- 
cutur.J|—TAYLOR v. Bropin 1874), 21 
Gr. 607.—-CAN. 


PART VIII. SECT, 8, SUB-SECT. 1.—A. 


gee’s 
minia- 
ELLETT (1391), 








27 L. I Ir. 418,—IR e 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part |.—Extradition to Foreign Countries. 


87, 


Add. Annotations :—As to (1) Refd. R. v. 
Beebe (1925), 188 L. T. 736. Generally, Mentd. 
Statham v. Statham (1928), 45 T. L. R. 127. 


126. Add. Annotation :—As to (1) Refd. R. »v. 


127. 


Prison, Hx p. Shure, [1926] 1 K7 B. 127. 


Brixton Prison, Ex p. Shure, [1926] 1 K. B. 


Brixton 


+ ome 


Part Ill. Surrender between British Dominior.> inter se 
and the United Kingdom. * 


148. Add. Annotation :—As to (1) Apprvd. Sobhuza 


JI. v. Miller, {1926] A. C. 518. 
159. Add. Annotation :—-Apld. Re Paget, Ez p. 


160. Add. Annotation: -Refd. Campbell v. Pollak, 


Official Receiver, [1927] 2 Ch. 85. 


PART I. SECT. 2, SUB-SECT. 2.—B. 


sa. Obtaining by false pretences— 
Extraditable offence. }—Re MARTIN (No. 
2) (1807), 2 Terr. L. R. 304,.--CAN. 


PART I. SEOT. 3, SUB-SECT. 3.— 
C. (a) ii. 


83 iv, ——.}~While the imputed 
offence must be shown to be a crime 
under the law of the demanding State, 
yet, in determining whether there 18 
such evidence of criminality as accord- 
ing Canadian law would justify a 
commitment if the crime had becn 
committed in Canada, regard is to be 
had to the essence of the act charged, 
& extradition is permittcd if there 


exists the elomentsa of the imputed 
offence according to Canadian law.— 
WASHINGTON STATE v. FLETCHER, 
[1926] 3 D. lL. R. 426; [1926) 2 
WwW. W. R. 508; 46 Can. Crim. Cas. 
226; 20 Sask. L. R.675.—CAN. 

el, foreign law—Mode of proof.)\-— 


UtTan STATE v. JONES (1925), 44 Can. 


Crim. Cas.-355; [1925] 3 W. W. RB 
750,—-CAN. 


PART I. SECT. 3, SUB-SECT. 3.—E, 
b i. | --He MARFIN (No. z) 

(1897), 2 Terr. L. i. 304.---CAN. 

PART HI. SECT. 1, SUB-SECT. 3. 

sk. Not absconding from jail.|— 


 oaaeaneemnenmamneenl 
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“{1927] A. C. 732. 


JAIPAL BHAGAT v. R. (1921), I. L. RK. 
1 Pat. 57.—IND. 


PART UI. SECT. 2, SUB-SECT. 1. 


at. Cancellation of warrant-—Juris- 
diction of High Court.)--Although Ex- 
tradition Act, 1903, 8. 15, empowers 
the Govt. of India & the local Govt. to 
stay proceedings taken under chap. III 
of the Act & to direct any warrant to be 
cancelled & accused released, this does 
not oust the jurisdiction of the High 
Ct. to interfere where action bas not 
been taken under a valid warrant.— 
JAIraAL Buaeat v. R, (1921), I. L. R. 
1 Pat. 57.—~IND, 


Cases 29—80. 


29. 


62. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


FACTORIES AND SHOPS. 


Part |.——Classification and Definitions. 


Add. Annotation :—Refd. Skinner v. Breach, 
[1927] 2 K. B. 220. 


40. 


Add. Annotation :—Refd. Skinner v. Breach, 
[1927] 2 K. B. 220. 


Part IIl.——Aceidents. 


Add. Annotation :—Refd. Dew v. United 
British 8.8. Co. (1928), 189 L. T. 628. 


68. Add. Annotation :—Generally, Refd. Atkinson 


68a. 


v. L. & N. BE. Ry. (1925), 42 T. L. R. 79. 


~——-— .|— Resps., the occupiers of a 
factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, & having replaced 
only cight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against. 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (¢) 
.that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident :— Held: ‘under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 
justices ought to have convicted them.— 
THOMAS v. BOLTON (THOMAS) & Son, Lp. 
(1928), 139 L. T. 397: 92 J. P. 147; 44 
T. LL. R. 640; 261. G. R. 459, D. C, ; 





71. Add. Annotation :—Refd. Atkinson v. L. & 


76a. 


PART I. SECT. 1, SUB-SECT. 1. 


ga. 


within Factories Act, 1894.-—SELBY v. 


N. E. Ry. (1925), 42 T. Tu. R. 79. 
--—— Machinery equally safe fenced or un- 


ilour mul.}-—Held : a‘ factory ” 


80. 


employed or working in the factory 
as it would have been 
been securely fenced :—AHeld ; 


fenced—Overhead shaft.}—Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case :—Held: the finding of 
the justices was not equivalent to a finding 
that the shaft was ‘“‘in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were ‘securely 
fenced,”” which was the requirement of 1901 
Act, s. 10 (1) (c), & there would have been no 
evidence to support the latter finding.— 
ATKINSON v. LONDON & NortTs Eastern Ry. 
Co., [1926] 1 K. B. 313; 95 L. J. K. B. 266; 
1384 L. ©. 217; 90 J. P. 17; 42 T. L. R. 79; 
23 L. G. R. 702; 28 Cox, C. C. 112, D. C. 


Add. Annotations :-—As to (1) Consd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 
628. Generally, Mentd. Scammell v. Attlee 
(1928), 45 T. L. R. 75. : 


to fence the dangcrous parts of a 
machine whereby deceased was injured 


it 
(1) the & died. The jury returned a general 


BANNIGAN (1901), 3 S. A. L. R. 21.— 
AUS. 


m i, —--—-.J— Held: a drying yard, 
situate about five or six yards from 
a factory, was part of the factory.— 
RAMANATHAM v. R. (1926), I. L. R. 
50 Mad. 834.— IND. 


PART IIT. SECT. 1, SUB-SECT. 1.---A. 


70 fii. : CO. Was 
charged under 1901 Act, 8. 10 (1) (c), 
with falling to keep its factory In con- 
formity with that Act, in respect that 
a@ dangerous part of the machinery, the 
cutter of « horizontal milling machine, 
was not cither securely fenced, or 

such @ position or of such construction 
as to be equally safe to every person 











— 


question whether a part of the 
inachinery was ‘* dangerous ’’ within 
the Act was one of degree, & the 
risk involved in the use of the cutter 
did not reach a degree sufficient to 
justify that part being classified as 
*‘ dangerous ’; (2) in any event, to 
secure a conviction, facta must be 
establishod to support the second 
branch of the complaint, &, on the 
facts, the charge was not proven.-—— 
LAUDER v. Barr & SrroupD, [1927] 
8. C. (J.) 21.—-SCOT. 

81 iii. -—~—,}—In an 
action by the widow of a deceased 
employce st his employer. pitf. 
alleged that deft. in contravention of 
Factories & Shops Act, 1912 (N.8.W.), 
neglected & omftted sccurely or at all 
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verdict for deft. :-—-Held: in the par: 
ticular circumstances there should be 
a now trial, therc having been a mis- 
direction on the question of contribu- 
tory negligence upon which the jury 
might have acted.—CoFIELD v. WATER- 
Log Cas Co., LTp. (1924), 34 C. L. R. 
363.—AUS. 


81 iv. ——-- -—-- -+- .J-—Con- 
tributory sie Poe is not a defence to 
an action recover damages for 
personal injury, caused by a breach 
of an absolute statutory duty imposed 
for the benefit of a class of persons, of 
which plif. is a momber.-—BOURKE v. 
BUTTERFIELD & Lewis, LTp. (1927), 
38 ©. L. R. 3543 27 8S. kh. N. Ss. WwW, 
339; [1927] Argus L. R. 3.—AUS. 


118. 


192. 


193. 


206a. 


286. 
261 e 
263. 


264a. 


PART V. SEOT. 3, SUB-SECT. 1. 


Hr lot pa cansiiiy 9 gate for meals— 
ether part of houra of employment— 
Shops Act,1912 (c, 3), 8.1 (3) & Sched. I.] 
~—~Two employees in 
work at 7 am. & stopped work at 


Vol. XXIV.—Factories and Shops. Cases 118—299. 


Part I1V——Dangerous and Unhealthy Industries. 


Add. Annotations :—Refd. Hamilton v. 
Shelton, Iron, Steel & Coal Co., Leigh v. 


v. Nixon's Navigation Co. (1928), 139 L. T. 
647, 


Same, Timmins v, Same (1926), 96 L. J. K.B. 129. Add. Annoiation :—-Generally, Mentd. Bennett 


295; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664; Bevan 


158. 


v. Whiteh~ad, [1926] 2 K. B. 380. 


Add. Annotation :—Refd. Stroud v. Bath Gas 
Light & Coke Co. (1927), 187 T.. T. 623. 


Part V.——Conditions as to Employment and Wages. 


Add. Annotation :—As to (1) Consd. Ruther- 
ford v. Trust Houses, [1926] 1 K. B. 321. 


Add. Annotation :—-As to (2) Distd. Ruther- 
poe v. Trust Houses (1925), 89 J. P. Jo. 





——— Shops Act, 1913 (c. 24), s. 1.— 
Where the occupier of premises for the sale 
of refreshments, whethor licensed fur the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (5) of the above Act, namely, that 
‘‘shop assistant’’ includes “all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,” & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant.— 
RUTHERFORD v. TRUST HovuseEs, Lrp., (1926) 
1K. B. 321; 951.7. K. B. 371; 1384 1L. 7. 
630; 90 J. P. 62; 42 T. LR. 148; 24 
L. G. R. 245; 28 Cox, C. C. 161, D.C. 

Add. Annotation :—Refd. Pritchard v. James 
Clay (Wellington) (1925), 42 IT. L. R. 189. 
Add. Annotation :-—Refd. Riversdale Mill Co. 
v. Hart (1926), 43 T. L. R. 73. 

Add. Annotations :—-Apld. Jones v. Harris 
(1926), 43 T. LL. R.1. Consd. Hart v. Rivers- 
dale Mill Co., [1928] 1 Kk. B. 176. 


-]—Applt. was employed by resps. as a 
moulder of iron pipes upon piece work under 
an agreement by which appit. was to be paid 
Sid. for a complete pipe free from defects, -& 
other & smaller agreed prices yor pipes de- 
fective in specified ways, e.g., 54d. for a pipe 
that was bent. These agreed prices were 





fixed at the time of applt.’s ee 
No notices containing the terms of the agree- 
ment were kept by, rc ‘s. as required by 
Truck Act, 1896 (c. Met), & no particulars in 
writing were supplied to applt. as required 
by that Act :—Held: the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 


- length & free from defects, & in paying the 


smaller prices for defective pipes resps. were 
making deductions ‘‘ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.’”’— 
PRITCHARD v. JAMES CLAY (WELLINGTON), 
Lrp., [1926] 1 K%. B.238; 95 L. J. K. B. 107; 
134 L. T. 244; 907.P.15; 42 'T. 1. BR. 139; 
70 Sol. Jo. 266; 28 Cox, C. C. 122, D.C. 


anniation pied. Riversdale Mill Co. v. Hart, [1927] 
1 es e e 
264b. —-—.J]—By order dated Mar. 3, 1897, the 


276. 


Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applits., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
‘‘ standard list ’’ rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages :—-Held : this deduction 
was not illegal as being in contravention of 
the Truck Acts.-—HartT v. RIVERSDALE MILL 
Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
187 L. T. 364; 91 J. P. 185; 45 'T. L. R. 396; 
71 Sol. Jo. 407, C. A.; affg. S. C. sub nom. 
RIVERSDALE Minu Co, v. HART, [1927] 1 K. B. 
624, D.C. 

Add. Annotation :-—Apld. iart v. Riversdale 
Mill Co., [1928] 1 K. B. 176. 


277. Add. Annotation :—Consd. Ifart v. Riversdale 


Mill Co., [1928] 1 K. B. 176. 


Part VIl.—Administration and Penalties. 
289. Add. Annotation :—Refd. Atkinson v. L. & N. BE. By. (1925), 42 T. L. R. 79. 


awa 
un 


a shop began was 
11.3 


2 ea to 3 Ae 

Held; although each o 
away during part of the period 
0 to 2.30, their hours of employ- 


6.45 p.m. One of them was allowed 
for dinner from 
11.45 a.m., 


ment included those hours, & their 


10.45 am. crupiorer had contravened the above 
the other from Act by not ery them an interval 
approximately :—- of three-quarters of an hour between 

f the employees those hours.—HUvTCHISON v. CUMMING, 
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{1926} Ss. Cc. (J.) 110.---SCOT. 


Cases 68—165. ENcLish anp Emer: Dicest Suppiemenr. 


FAMILY ARRANGEMENTS. 
Part Il—Validity. and Effect. 


58. Add. Annotation :-—Mentd. Jagger v. Jagger, 164. Add. Annotation :—Refd. Parr v. A.-G., 
[1926] P. 93. [1926] A. C. 239. 
114. Add. Anvrotation :-—Mentd. 


Re Barratt, 165. Add. Annotation :—Consd. Re Carnarvon’s 
National Provincial Bank v. Barratt, [1925] Chesterfield S. E., #e Carnarvon’s Highclere 
Ch. 550. S. H., [1927] 1 Ch. 188. 
.PART II. SECT. 1. 


n i, -.J~SIDH GoPrAL v. BrraRi LAL (1927), I. L. BR. 50 All. 284.—IND, 
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FERRIES. 


Vol. XXIV.—Cases 8—-151a. 


Part |.—Definition and Nature of Ferries. 


8. For the oreerern in the origi 


stitute the fo 


owing paragraph :— 
--+~—Defts., under a statute of 1791, built 
@ toll-bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. -Pltfs., the county council, 


volume sub- 


owned land adjoining one of the approaches 


& built a school on it. 


Defts. de 
right to free access to the school over the ap- 
proach :—Held:.as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 


at low water.|—-(1) Meld: 
between South Benfleet & Canvey Island had 
been granted to pltis.’ predecessors in title. 
(2) The case is unique in one respect 
because at low water the tidal creek can be 
‘ traversed on foot (ROMER, J.).—-LAYZELL v. 
THOMPSON (1926), 91J.P. 89; 43 T. L. R. 58; 
affd. (1927), 96 L. J. Ch. 332, C. A. 


highways by which adjoining owners had 
similar rights of access, & defts.’ claim waa 
ill founded.—YorKSHIRB, 
Country Counci. v. SELBY BripGE Co. oF 
PROPRIETORS, [1925] Ch. es 95 L. J. Ch. 


Hast RIDING, 


86; 183 L. T. 628; 41 T R. 602; 69 
Sol. Jo. 775; 23 L. G. R. 547. 
ed pltfs.’ 18a. —-— —-—- ——— Persgns wu. ‘e to cross on foot 


a franchise ferry 


Part 1].-—Creation and Transfer of Ferries. 





34. Add. Annotation :—As to (3) Refd. Layzell v. 35a. 
Thompson (1926), 43 T. L. R. 58. ante. 
35. Add. Annotation :—-Refd. Layzell v. Thomp- 651. 


son (1926), 43 T. L. R. 58. 


-|— LAYZELL v. THompson, No. 


13a, 


Add. Annotation :—As to re Layzell v. 
8. 


Thompson (1926), 43 T. L. R. 


Part IIl—Rights, Duties and Liabilities of Ferry Owner. 


65. Add. Annotation :-—Refd. Layzell v. Thomp- 


son (1926), 43 'T. L. R. 58. 


66. Add. Annotations :—Generally, Refd. Winsford 
Entertainments v. Winsford U. D. C. (1924), 


23 L. G. R. 254; 


Yorkshire East Riding 


County Council v. Selby Bridge Co., [1925) 


Ch. 841. 


Mentd. Jaeger v. Jaeger Co. (1927), 
44 R. P. C, 437, 


Part 1V.—Disturbance of Ferries and Remedies Therefor. 
150. Add. Annotations :—As to (1) Refd. Metcalfe 151a. 


v. Boyce, [1927] 1 K. B. 758. 


Generally, Refd. 13a, ante. 


Layzell v. Thompson (1926), 43 T. L. RK. 58. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sb. Proof of isition of termini 
sufficient—-Proof of origin unnecessary.) 
—In an action by & way co. to 
interdict defender from conveying 
assengers for across a ferry :-- 
eld: conveyances from the owners 
of the lands on either side of the ferry 
of their whole rights gave pursuors, 


in the absence of any rival title in 
favour of defender, a primé facie title 
to sue, without the necessity of 
averring on what their author’s titles 
were founded.—LONDON, MIDLAND & 
ScorTrTisnH Ry. Co. v. M'DONAED, (1924) 
8. ©. 835.—S00oT. 


PART IV. SECT. 2, SUB-SECT. 4, 
sd. Right of ferry exercised by 
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--|—LAYZELL v. THOMPSON, No. 


others.}—In an action by a railway co, 
to interdict defender from conveying 
assengers for hire across a ferry ;— 
eld: a defence that pursuers had not 
exercised an exclusive right of ferry, 
in respect that other persons had, 
without protest, ferried. passengers for 
hire, was irrelevant.—LONDON, Mrp- 
LAND & SCOTTISH RY. Co. v 
[1924] S. C. 835.—SCOT. 


Cases 9—485. ENGLISH AND Empre Dicest SupPLEMENT. 


FISHERIES. 
Part Il.—Public Fisheries. 


Add. Annotation :—Refd. The Harkaway, 
[1928] P. 199. 

57. Add. Annotation :—Refd. South Staffordshire 
mnee ee Comrs. v. Elwell (1927), 91 


9 Add. Annotation :—-Generaily, Mentd. The 50. 
Fagernes, [1927] P. 311. 


29. Add. Annotation :—As to (2) Refd. The Fager- 
nes, [1926] P. 185. ; 


Part II]—Private Fisheries. 


176. Add. Annotations :—Refd. Abrahams porn oneness [1925] 2 K. B. 18; Roe v, Russell, [1928] 


Part IV.-—Fisheries in relation to Navigation. 


356. Add. Annotations :—As to (2) Refd. The 3866. Add. Annotation :—Refd. The Carlgarth, The 
Carlgarth, The Otarama, [1927] P. 93. Otarama, [1927] P. 98. 


Generally, Mentd. Lagan Navigation Co. v. 
Lampeg Bleaching, Dycing & Tinishing Co., 368. Add. Annotation:—As to (2) Refd. The 
11927] A. C. 226. Carlgarth, The Otarama, [1927] P. 93. 


Part VI.—Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 


485. Add. Annotation :—Refd. Everton v. Walker (1927), 187 Iu. T. 594. 


PART III. SECT. 1, SUB-SECT. 5. 


130 1. Inland non-tidal lake—lLand 
vested in Crown—Fights of owner or 
lessee of land extending to lake.j— 
MCDONALD v. LINTON (N. B.), [1926] 


3 D. L. R. 779.—CAN. 


PART V. SECT. 5, SUB-SECT. 1.— 
D. (a). 


sk. Within two hundred yards of weir 
—Weir used for ips ha water to mills, 
factories, or ri navigation— Fisheries 
(Ir.) Act, 1850 (c. 88), 8. 37. --JRELAND 
@. QUIRKE, [1928] I. R. 231.—IR.° 


PART V. SECT. 5, SUB-SECT. 3. 

n i. ———.}~—Theo owners of a 
bag-net fishe duly removed the 
leaders of their bag-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
successive weckly close times :—Held : 
the owners were guilty of a con- 
travention of Salmon Fisheries (Scot- 
land) Act, 1868 (c. 123), s. 15 (2), 
in respect that compliance with bye- 
laws did not avoid the duty of obse 
the statutory prohibition against 
fishing for or taking salmon during the 
weekly close tlime.—ABERDEEN HAR- 
BOUR CoMRs. v. STOTT, [1927] S. C. (J.) 
35.—SCOT. : 
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PART VI. SECT. 4, SUB-SECT. 4. 

sp. Bounty—Time of service on ship — 
Regulations of December 10, 1897.]-— 
oes R. (1907), 11 Exch. C. R. 164. 


PART VII. SECT. 2. 

b i. -~-— Division of proceeds—Ship- 
wrecked sailors on board 
CONNELU v1 RKROoRKE (1859), 
L. It. 394.—-NFLD. 


PART VIII. SECT. 5. 


5626 i. General rule — Jurisdiction 
ousted.J—R. (MOORE) v. O’H ANRAHAN, 


}~ 


sealer. 
4 Nfid. 


Vol. XXV.— Cases 76-- 358. 


FOOD AND DRUGS. 


Part I1—Adulteration and Impoverishment. 


76. Add. Annotation :—Folid. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 
Add. Annotation :—-As to (2) Apld. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 
—.J—-(1) Where a person is charged 
with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense.of having regard 
to a minimum below which the article must 
be regarded ‘as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(8) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article—BoWKER v. WOODROFFE, 
BOWKER v. PREMIER DrRuG Co., [1928] 1 
K. B. 217; 96 L. J. K. B. 750; 137 L. T. 
347; 915. P. 118; 438 T. L. R. 516; 25 
L. G. R. 306 ; 28 Cox, C. C. 397, D.C. 
Liability of wholesaler—Sale by retailer.|— 
BOWKER v. WOODROFFE, BOWKER v. PREMIER 
DRvG Co., No. 78a, ante. 

Add. Citations :—23 L. G. R. 15; 27 Cox, 

C. C. 672. 

Add. Citations :—23 L. G. R. 22; 27 Cox, 

O. O. 678, D. C. 

Add. Annotation :—As to (2) Refd. Preston 

v. Grant (1924), 94 L. J. K. B. 125. 

147. Add. Annotation :—As to (1) Refd. Bowker v. 
‘Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

148. Add. Annotation :—Refd. Bowker v. Wood- 


78. 


—trenenane 





78a. 


98a. 


135. 
140. 


roffe, Bowker v. Premier Drug Co, (1927), 
96 L. J. K. B. 750. 

150. Add. Annotation :-——-As to (1) Consd. Bowker 
v. Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 


150a. ——— Absence of recognised standard.|— 
BOWKER v. WOODROFFE, BOWKER v. PREMIER 
Drouae Co., No. 78a, ante. 


174. Add. Annotation :—Folid. ridges v. Griffin, 
{[1925] 2 K. B. 233. ~*~» 


187. After this case insert “‘ Addition of colouring 
matter to milk.]—See No. 218a, post.”’ 


218a. Milk adulterated with colouring matter. ] 
——The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), s. 4, which neither includes such a 
defence nor contains any provision ‘that it 
is to be read with any Act containing such 
a defence.—REEMAN v. KNAPP (1925), 134 
L. T. 224; 90 J. P. 7; 42 T. L. R. 1381; 24 
L. G. RR. 42; 28 Cox, C. C.117, D.C. - 


243a. What amounts to.|—-Applts., who manu- 
factured an article called “R.’s rum & 
butter toffee,’ supplied it to a confectioner 
with a warranty, & on analysis it was found 
. to contain rum & butter, & coconut fat. 
On a sumnions against applts. for giving a 
false warranty there was evidence that 
toffee made partly with coconut fat had been’ 
sold for years as ‘‘rum & butter toffee.” 
The justices convicted applts. :—Held: the 
description ‘‘ butter toffee ’’ implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction must be affirmed.— 
RILEY BROTHERS HALIFAX, LTD. v. HALLI- 
MOND (1927), 44 T. L. R. 238, D. C. 


283. Add. Annotation :—As to (3) Refd. Conn v: 
Turnbull (1925), 89 J. P. Jo. 300. 





Part I11.—Sale of Unwholesome Food. 
358. Add. Annotation :—Refd. Frome United Breweries Co. v. Bath JJ., [1926] A. C. 586. 


PART II. SECT. 8, SUB-SECT. 3.— 
C. (a). 





110 ifi. Whether property passcd 
—Food & Drugs Act, 1908, sa. 5, 22.J— 
WALTERS v. MITTON, [1926] S. A. S. R. 
261.—AUS. 


PART II. SECT. 3,’ SUB-SECT. 3.— 
7 0. (b) iv. 


were bro 





142 I. 


Notice not seen b ur 
; —0 VD 


nus of proof.}—Where an 


JH. 


article of food exposed for sale bears a 
label indicating that it does not con- 
form to the statutory standard of 
genuineness :—Held: the seller must 
prove that the contents of the label : 
ht to the notice of the pur- on was substantially chico 


obaser. ——- PATTERSON 2. 

(1925] S. C. (J.) 53.—SCOT. 

PART II. sae 8, SUB-SECT. 3.— 
sd. Coffee.]—K. having asked accused 


for coffee, reccived a mixture containing 
at loust 67 per cont. of pened? fe When 
he asked for coffeo K. expected to get 
an addition of chicory usco to 
commercial usage :—Held: what K. 
contain: 
ng an addition of some coffee, & tho 
commodity was not of the nature, 
substance -& quality demanded.-- 
MOODLEY v. R. (1927), 48 N. LL. R. 


FINDLAY, 
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Oases 414a—572. 


447. 
465. 


519. 


555. 


558. 


558a. 


PART V. SECT. 3, SUB-SECT. 4.—B. 
si. —— —— Words esi oa of 


ld in Se esae wilen hore in larae 
B80. a 9 
ti harmo Marga 


below 


Enouisu anp Eueme Dicusr SurPLeMEnr. 


Part .V.—Particular Articles of Food. 


414a. Exposure for sale—What amounts to.|—A 475. Add. Annotation :—Distd. Burrows v. Rapson 


baker was delivering bread from an open car ; 
after com oun» his round, while he was on 


his way ‘the bakehouse, he was 
stopped aig me inspector, who weighed the 
remaining loaves found a deficiency :— 


Held: there was both an off & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the them. of 
being ‘sold customers require pig — 
KEaTING v. Horwoop (1926), 185 L. T 

90 J.P. 141; 422T.L. B Raid seb. GR 
862; 28 Cox, C. C. 198, D. C. 


Add. Annotation :—Roefd. Preston v. Grant, 
{1925} 1 K. B. 177. 
Add, Citation :—27 Cox, C. OC. 687. 


476a. 


495. 


Part Vl.—Control 


Add. Annotation :—Folld. Brocklebank v. 
R., [1925] 1 K. B. 62. 


Add. Annotation :—Generally, Mentd. France 
Fenwick v. R., [1927] 1 K. B. 458. 


Add. Annotation :—Cenerally, Mentd. Ingle- 
wood Pulp & Paper Co. v. New Brunswick 
Electric Power Commission, [1928] A. C. 492. 


-]—The Food Controller, act- 
ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B; requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2F. re- 











v. 
Where SCOT. 


margarine 
the words ‘* C rine,’’ 
which, in smaller type, were the 
ntaining a small ven ety, A ian 
a 


572. 


quashed.—SoOMERVILLE & ‘B 
CHALMERS, [1925] S. C. iy lon: 


oan V. SECT. 4, SUB-SECT. 3. 
A 


Ce oe C oumaematnnnmanttiliimnamantnemensanead 
iif, e 


convicted of 
sweet ae imilks Which was not contin: _ 


(1927), 26 L. G. R. 397. 
—— Grocer occasion: selling bottled 
milix.] —- Applt. pid on business as a 
general grocer. ba urchased for resale 
sterilised milk in Benen ottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not asad n 
or purveyor of milk :—Held: there was evi- 
oe to support a conviction of applt. for 
on the trade of a dairyman or 
Bune of milk without being registered,—— 
pail v. RaPson (1927), 26 L. G. BR. 897, 





ree nnotation :—Refd. Bridges v. Griffin, 
[1925} 2 K. B. 233. 
Add. Citation :-—28 Cox, C. 0. 7. 


a 8 

in Wartime. 

quisitioned all bacon landed after such date : 
—Held: in g the compensation to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2 
—Swirr & Co. v. BOARD oF TRADR, 1926] 
2K. B. 131; 95 L. J. K. B. 834; 135 L. T. 
891; 42 T. L. R. a O. A.; previous pro- 
ceedings, [1925] A. C 620, H. L. 


A dd. A nnotation :—Refd. R » UV. 
aaa Ez p. Maguire (1925), 138 L. 
71 e s 


Maidstone 
T. 


from a ta cae the bottom —— ae 
cream had risen. No eviden 
tothe to othe wear laren or impossibility 
he constituents of the 
ria tioma roe of othe e3 
—Held: aocuse meee “had ed to rebut 
the statutory Presumption that the 
a was not ue — conviction 


ROO 
[1926] ea (J.) So. a B00. is 


word ‘* margarine,’ seller, con- respéct that it contained less than 

vioted oe Butter & poaea! jf aoa} Act, per cent. of milk fat. The alleged 

1907, 8. awh? ealed :— the deficlene in fat was ecatablished, ae 

words ‘ taining 8 small quantity it was also proved that the milk ha PART V. SECT. 6. ~ 
of butter.” 5 she merely descriptive of not been tampered with in any way, pe ee in unmarked barrels— 
the article sold, & did not form part of the deficiency being due to yee k Seller not — hen heeded or 
a fancy or descriptive name which had abr stood for some time in the can, B packer i fabte JR AK. BEEKMAN (1844), 


not been approved ; 


& conviction 


to the sample having been drawn 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part |—Conveyances Impeachable by Creditors under 


126. Add. Annotation :--Apld. Re Wethered, Ex p. 


Salaman, [1926] Ch. 167. 


138. Add Annotation :—As to (4) 
Lioyd’s Furniture Palace, Evans v. The Co., 


[1925] Ch. 888. 


252. Add. Annotation :—-Refd. Re Lioyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 


858. 


208. Add. Annotation :—-Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

339a. -——— ——— Subsequent sale to third party— 
Purchaser from sheriff entitled to recover.|— 


roe I. SECT. 2) SUB-SECT. 1. 

-}+—Deft. provided a house 
for ber father in which to live rent free 
for the rest of his life, in consideration 
of which he transf business 





erred & 
block to her with the object of securi 
her for the rental value of the house 


the cost of upkeep. Exccution credi- 
tors of the tach r Siene the transfer 
under 13 Fraudul 


~~—-Held ; 
business block as trustee for her father, 
subject to Ay charge in her favour for 
the rent & upkeep of the house, & 
rece to deft.’s lien for such amount 
her father’s equity. the at roperty 
should be available for his cre yaa 


COLONIAL INVESTMENT & Loa 
rari 4D. L n 108; Goe6) 
~—CAN, 


d i. ———, +~ KRENLEYBSIDE -¥, 
Panraror, 1925] 3 D. ah Rh. 961.— 
n i. —— Saskatchewan. }—13 Eliz. 


c. 6, is vite peek - Saskatchewan.— 


Bank O ae ao om (eee 8 
L. R. re - Ti826) 2 
9 Sask. L. H. 423.—C CAN. 


PART i. SECT. 8, SUB-SECT. ko 


Assignment to cover money 
Aeon trust accownt.)-—-Held : it heen 
not be Ripa pee by & creditor ee the 


aasigno HAMIL 0. 
Bleck “gis 317 D. L. R. 801: ; 24 
B. O. R. 394.-—-CAN. 


PART I. SECT. 3, SUB-SEOT. 2. ——€, 
185 if, ———~ ——.]}—Circumstances 
in which the purchaser | id estopped 
m set up ration.— 
OQARTY ¥. oMUBRAY iste 18 Gr. 
604.~—OAN. 


PART I. SECT. 3, SUB-SECT. 3 es 


157 ii, —— beceateace aes -}+~MULH 
LAND ‘0. ‘WiZIAMBON (1868), i Gr. 


RAR I. SECT. 3, SUB-SECT. 3.— 
G. (b) i. 


gel Se ic rule— 
on arent @ separcle--Rolwed 


mmedtate ot ag HuILy 
Ba aa. {1926} 4 D. i oe 688. 


PART I. SEOT. 4, restate 1. 


209 xix, ——.}-—H AX BaNuING 
ae tn ®. ‘TTHEW (i8B8), 16 8.0. FR. 


so. Plan to bring property into 


_ Statute. 


Kipp v. at) mae (1800), 2 Bos. & P. 59; 


126 K. R. 1155 


Bega Latime 


Cook v. Walker (1 Be ; 


145. Add...Annotation :—Mentd. Re Debtor (1928), sergp bv. Ingrem 
72 Sol. Jo. 860. 


853. 


ooTT (Alta. ra ie 4D. L. R. 1051; 
(1927) 8 W. —CAN. 


PART I. SECT. 4, SUB-SECT. 2.—A. 


224 OE d. STEEL v. 
MoGit. (1842), 2 Ont. Dig. 2918.— 


— , 


PART I. SECT. 4, SUB-SECT. 2.—C. 


ti, ——~ ——.}The transfer of his 
homestead from a husband to his wife, 
when he wae insolvent & in order to 

tevent his oreditors from sutisfy- 

1g arpa claims og ce Hela : 
fraudulent.— BARRETT LWW ar 
; D. L, x ‘474 3 ;_ (1925) 1 W. W. 

19 Sask. L. R. 207; 5C. B. R. 448.— 

}—The transfer by a 

husband to his wife of his homestead, 
which is exempt from scizure under 
execution, cannot be set aside for the 
benefit of the husband’s eke pea 
Russtan ANTILE Oo., 
SLoBODA & SLOBODA Alte. a.) atti l 
ban R. 981 ; (1927) 8 W. RR, 451.— 

aft, -—~ whore ud trustee for wife of 

popes congeyed GRAY v. jes 
o. 6] 1 W. R 918; 34 BCR 

7.—OCAN, 


PART I. SECT. 4, SUB-SECT., 5.—A. 

264 iii, ——— ——.}—GAUIBERT vv. 
Socistr D’ADMINISTRATION GENERALE 
& ,BANQUE eee pee Ork. GENERAL 


D’° ENTREPRISES PUB riQues, (1925) 3 
D. L. R. 1206; ; [1925] 8. O. R. 683.— 
CAN. 

264 i 


os & 
Euuis : “OF LYNN x (bea). 84 B.C. R. 
215.—CAN. 


264 v. ——,}—A sale by a son 
to his father, made when. the son was 
in insolvent circumstances & with the 
cerca intent & effect of giving fag 


Pawn Held > void.—Hun 
ARTE, 43096) 1 D. L. R. £58 5 45 (1088) 
Nae 35 Man. L 


tii. ——— ——. 





ETD es 


Co. (Bask. x). 
iieae] 3 . me L. R. 1005. 
— .]— CANADIAN 


v. JAMIESON (Suask.), 
On, Cots L. R. 1046.—CAN. 


PART 1, SECT. 4, SUB-SECT. 5. ma 


ad, eet guarantee—Votunta 
aside. pia Sproat IND 
o (Aita.), 


ties pe & 5 R. 57 § wibeerT W.R 
45 AN. .: e e 6 ® 


: 627 


Annotationa Arundell v. Phipps & Taunton 1804 
Consd. Re “"p OD ten 139. Tae Watkins v. Birch ek aor 
rv 


eathcote (1820), 4 
Lombe (1820), 1 Brod. & Bing, 50 

877. Add. Annotation : Bad. “Re Lloyd’s Furni- 
ture Palace, 


atson ata Seg & Ry. K. B. 106, 
1817) core Me P. 189: Cromack 
a Moore 357 ; Steward v. 


Evans 3 ‘Li. Co., 71925) Ch. 


395. Add. Annotation :—Consd. Jagger v. Jagger, 
[1926] P. 93. 

396. Add. Annotation :—Consd. Jagger v. Jagger, 
[1926] P. 93. 


PART I. SECT. 4, SUB-SECT. 6.—A. 


se, Under sale by parol.}-—~Held : the 
rao was vold as against subsequent 
tors.——WILLIAMS si. RAPELJE 
(1880), 8 C. P. 186.—CAN. 


' PART I. SECT. 4, SUB-SECT. 7. 


sf. Pike to wife—Onus of 
Franaforre e of onus.}—If land is 
ransferred by a husband to his wife, 
© bond fide works the land on her 
ae account, a person alleging that the 
whole transaction, including the work- 
ing © of the land, ah oclourable only must 
satisfy the ct. by showing facts & 
circumstances which go pevaus raising 
& mere suspicion.—J OuNETO Phe a 
ee v. ae (1924) 1 DL R. 693 
1 W. W. R. 889; 20 Wee Ti h. 286.—~ 


PART I. SECT. 4, SUB-SECT, 11.° 


418ia, -—-—.}—The assignment of a 

lease by thé lessee to a trustee, poh a 
le creditor of the assignor, wi 

the intention of thereby evading fe 

creditors of the lessee, a not a fraudu- 

lent assignment.--Dok d. BIGGARD v. 

MILLARD (1838), 1 Bate Dig. 480.— 


18 xiii. ——-. ._ GOLp- 


Mortgage to obtain loan to pay 


wt tat ereguag 


D. L. R. 692. 62.--CAN. 


sk. What constitutes eer 

Seourity given to creditor— Debtor in- 
solvent. }-——-W. itolgla st faded er| of 
eee Tauniclpality ; ne DErOR priated 
At his request def at him 
& cheque to pay off a mtge., & in re- 
payment sent deft. his own mm sheave, 
which was refused by the bank. :He 
tno tee received from deft. a cheque to 
an interest in land, which he 
depostte cates to the oredit of = @ munici- 
ty. He notified deft. & assigned 
im securities td cover the two eheques. 

Within sixty days o ¢ assignmen 
pitf. began action to set them aside as 
preferential :—Held : Ansign- 
ments Act, R. 8. 8. 1909, then in force, 
asaignmen ta aa 


the deft. were -void 
Ae & should be set aside. — 


PB RURAL MUNICIPALITY Vv. 
FINDLAY co 66 D. LR. 660: 16 
Sauk. L 40; [1921] 8 W. W. RB. 


mtn aces tf Reel pri 

ng nut Oo, 0 

—No pressure by principal for ‘ 
—MoUNT Hope RURAL MUNI rate eat 
©. FINDLAY 1933): 66 D. L 7 660; 
aes 7 a : [2921] 3 Ww. W. R. 


Cases 422a—619a. 
422a. 
428a. 





Where a co. agrees 


other creditors, 


goes into liquidation. 


If, as appears to be established by the 


Part II. 


——.]|—Re Luoyp’s FURNITURE PALACE, 
Lrp., Evans v. Tup Co., No. 428a, post. 
Issue of debentures to one creditor— 
Issue postponed for benefit of company. ]|— 
to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
the dcbentures are not 
voidable under 13 Eliz. c. 5, when the co. 


ENGLISH AND Empree Digest SupPLEMENT. 


authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to sea how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at come time or another (RomsEr, 
J.).—Re LLOYp’s FurNiTURg PALACE, LTD., 
Evans v. THE Co., [1925] Ch. 853; 95L. J. Ch, 
140; 134 L. T. 241; [1926] B. & C, BR. 29. 


Conveyances Impeachable by Subsequent 


Purchasers under Statute. 


547. Add. Annotation :—Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 


561. Add. Annotation :—Mentd. Jones v. Waring 


& Gillow, [1926] A. C. 670. 


594. Add. Annotation :—As to (1) Refd. Bird v. 
1. R. Comrs. (1924), 12 Tax Cas. 785. 


PART I. SECT. 5, SUB-SECT. 1 


“4 Delete this case. 

ti. ——. Oncropns raised by vendee. 
—If land is transferred by a husban 
to his wife, who bond works the 
land on her own account, even if the 
transfer is one that as against creditors 
can be set uside, the wife is ontitled to 
the eid raised’ une her operations. 
~—JOHNBTONE LU R Co. v. HAGER, 
(1924]1 D.L.R. 693: raw. W.R. 389; 
20 ate L. R. 286.— AN, 

—— ———,}-—Tho fact that a 
sae "of land is found to be fraudulent 
& voidable as against execution 
ereditors of the vendor, does not 
entitle them to seize crops grown 
thereon by the vondee, although the 
rule is otherwise if the transaction is 
shown to be a mere sham.—BANQUE 
a oe, NATIONALE v. TENCHA, 
{1927} 4 D. L. R. 665.—CAN. 


PART I. SECT. 5, SUB-SECT. 2.—A. 

an. Not receiver of company—AUeged 

fraudulent A dat made before re- 

ceiver ap panel Ox v. NIPISSING 

rant O RHAM v. NIPISSING Ry. 
Co. (1881), 2! 29. Gr. 11.—CAN. 


PART I. ope ‘taeda 2.— 
- (a). 

sp. Securcd creditor.)}—If the se- 
curity of a secured creditor is sufficient 
to satisfy his claim in full he cannot 
bring acilon under Fraudulent Pre- 
ferences AS h. S. S., 1920 (ce. a — 
B 925) 1 D. L. 
a [19261 1 W. W. R. 87; 19 ae 
L. R : 6 B. — eam 


'p, MoLEa 
(Sask. ; [1926] 4D. L, XR. "inde : “T1926) 
2 W. W. R. 671.—CAN. 

st. Not creditor advising conveyance.) 


—DBLACKLEY v. KENNY (1889), 16 
A. R. 522.—CAN. 


PART I. SECT. 5, SUB-SECT. 2.— 
D. (c). 





m i. -}+~-Pltf. suing for a tort, 
such as slandor or malicious prosecu- 
tion, is not a creditor of deft. until 
he has recovered judgment in the 
action, & has no status to impeach a 
conveyance as fraudulent against him, 
even though it was ume pooeuse c 
the threatened action.—IlI1s1 
KowsLowskI ety 25 a L. Te 417: 
POL et acy} Say aa » bt 785-3 23 
Man. L. R. 769.—CA 


m ii. -}—A judgment creditor 
may in his own name maintain an 
action to set aside a conveyance a8 
fraudulent & void, without having 
a lien by virtue of an execution in the 
hands of the sheriff.— BROWN v. WEIL, 
ie 4D.L. R. 218; 610. 1L. BR. 55.— 





. Judgment for alimony.}—~Where 

& wife, having obtained a judginent for 
permanent alimony, brought an action 
have a release executed by the 
husband set aside & the transaction 
declared preferential, fraudulent, & 
void, ar go yeene ent Conveyances 
Act, R. 8S. 4 (c. 105) :—Held: 
even if Fite. tie es her husband’s 
creditor she could nevertheless bring 


an action, for under sect. 3 ‘* creditors 
& others °*’ were bees —SHKPHARD 
v. SHEPHARD, (1925] 2 D. L. R. 897: 


56 O«. L. R. 655; affg.. (1924] 3 


D. L. R. 566.—CAN 


PART I. SECT. 6, SUB-SECT. 2.—B. 


d (p. 220) i. ——- Unless execution 
creditor.|}—An execution creditor, who 
sues to set aside a transfer by his 
debtor on the ground that it is fraudu- 
lent against creditors, is not obliged to 
sue on behalf of all other creditors of 
debtor as well as himself. Origin of 
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604a. Settlement with uses in remainder.] —- Held 
fraudulent against a purchaser.—ANON 
(1606), Lane, 22 ; 


145 HK. R. 267. 


619a. -——. —HEISIER v. CLARKE (1709), 2 Hq. 
as. A r. 46; , 


22 H.R. 41, LC 


the distinction in this respect between 
execution creditors & simple contract 
creditors reviewed.-—-ST. GREGOR MuErt 
CANTILE Co. v. HALBACH & BANK OF 
MONTREAL, [1927] 1 D. L. R. 761; 

[1927] 1 W. W. R. 247; 21 Sask. L. R: 


« 315.—CA e 


eae I. SECT. 6, SUB-SECT. 2.—D. 


i. -- —--—-.J}—Semble: in an 
apie under Fraudulent Preferences 
Act, KH. S. &., 0 (c. 204), the onus 
is. always on ‘he ne proving debtor’s 
insolvency.—McLEA TEKIN 
(Sask.), esis D. ‘hi R. "739; {1927} 
3 W W. R. 4 4.—CA 

o (p. 223) : ——.}-—In 
action to set aside as fraudulent against 
creditors a transfer between siste 
Held: the _ corroborative evidence 
necessary to meet the primé facie case 
which pitf. established by showing a 
transfer between near relatives in cir 
cumstances of suey cion had been 
Aah aa ——LUNDQUIST v. a 5995) 


84; (1925) 1 

834. SAN ‘ 

o (p. 223) ii -. }--KUSHNER 

VASINICA (Sask.), [1927] oe D. L. R. 
607; (1927] 3 W. W. ee 

s (p. 223) 1. «-—— ——. ee 
SHAW, (192 3D. L. R. 1185: 
2W.W 494; 31 Sask. L. R 





Bric 


—-~— .J--~BROWN 1. 


8 (p. 223) ii. — - 
218; 61 


WEI, (18: 7, 4ypkh KR. 
0.L.R ——CAN. 


8 (Dp. ene i. HNER 
YASINKA (Sask.), 927} 4 si . a 
697 : : [1927] 3 W. W. R. 328. —CAN 


PART il. aa 8, SUB-SECT. 2.— 
B. (a). 
_ 5721. eu Piaget for valuable considerd- 
re PROUDFOOT v. McoCrakE 
(iad ) 6 0. S. 502. AN. 





Vol. XXV.—Fraudulent and Voidable Conveyances.- Cases 80'7a—909n. 


Part ‘Ill. Conveyances Impeachable from Position 
of Parties. 





|—A conveyance by a weak man for a 
small consideration set aside.—CLARKSON v. 
HANWAY (1723), 2 P. Wms. 208; 24 KB. R. 
700, L. C. 

Annotations :—Consd. Cray v. Mansfield (1750), 1 Ves. Son. 

379. BRefd. Hawes v. Wyatt (1700), 2 Cox, Eq. Cas. 263 ; 
Blachford v. Christian (18209), 1 Knapp. 73. 

831a. Deed not fully explained to donor.]-— 
PHILLIPSON v. KERRY (1863), 32 Beav. 628 ; 
9L. T. 40; 11°W. R. 10384; 55 E.R. 247. 

Annotation :—Apld. Ellis v. Ellis (1909), 26 T. L. R. 166. 

834a. .|—A voluntary gift will be set aside 
when the relations between the donor & the 

_. donee have at, orshortly before, the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor, 
unless the donee discharges the onus of prov- 
ing that the gift was the spontaneous act 
of the donor, acting under cir¢umstances 
which enabled the exercise of an independent 
will. Independent legal advice is not the 
only way in which the presumption can be 
rebutted: & the presumption may be 
rebutted even if the advice, when given, was 
not taken.—JNCHE NORIAH BINTE MOHAMED 


807a. 





TAHIR v. SHatk ALLE Brn Omar BIN 
ABDULLAH BAHASHUAN (1928), 45 T. L. R. 
], P. C. 
PART III. SECT. 1. 
li. ——- Grantor withmu business 





experience.|—Held: the instruments 
were void in equity.— HDINBURGH LIF 
ASSURANOR Co. v. ALLEN (1871), 18 
Gr. 425.—CAN. 

p i. —— Grant in consideration of 
maintenance for life.--A woman, 69 


389; 8C. B. R. 


PART JII. SECT. 2, SUB-SECT. 1. 
e (p. 259) i. ——--.]—PLAETZER ¥. 
RNaymonp (Ont.), [1927] 2 D. L. R. 
181.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—M. 
sz. Fianc'e & fiance's father.|\—Where 


844. Add. Annotation :—Consd. Inche Noriah 
, Binte Mohamed Tahir v. Shaik Allie Bin 
ad oy Abdullah Bahashuan (1928), 45 


844a. ——.]|—-GREENLAW v. KING (1841), 10 
P jue M oF pe 5 Jur. 18, L. C. 
nnotations :-—Reld. Liewellyn ». Badeley (1842), 1 Hare, 
527; Walsingham v. Goodricke (1843), 3 Hare, Wao 
Beaden v. King anon 9 Hare, 499; Boyd v. Barker 
(1859), 28 L. J. Ch. 445; Guest v. Smythe (1870), 5 Ch. 
or cl n.; Fenner v. L. & § E. Ry. (1872), L. RR. 7 


845. Add. Annotation :—Qipsd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allie Bin 
wae oe Abdullah Bahashuan (1928), 45 


895a, .|—If a legatee agrees to sell to the 
exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction.— 
Re Biew’s EsTatp, GRAY v. WARNER (1873), 
L. R. 16 Eq. 577; 42 L. J. Ch. 556; 28 
L. T. 835; 21 W. R. 808. 

Annotation :—Refd. Harloe v. Harloe (1875), 44 L. J. Ch. 512. 


909a. .]}--DEANE v. RASTRON (1792), 1 Anst. 
64; 145 I. R. 8ol. 


deft. Subsequently pltf.’s husband 
having been convicted of a crime & 
sentenced imprisonment,  doft. 
induced pt. to retransfer the land to 
him :~-Held : pitf. having been imposed 
on, & having conveyed the land for 
less than the real value thereof & 
without independent advice, tho trans- 
fer should bo set aside.—Cotrr v. 








years old, transferred land to defts. in 
consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death sot aside as 
Mrocured by undue influence :—Held : 
the transaction was properly sct aside. 
—WATKING v. COOMBES (10922), 30 
C. L. R. 180.—AUS. 

p ii. —— ¢& illiterate.|—Conveyances 
set aside on grounds of improvidence, 
& want of proper professional advice— 
SHANAGAN 0, SHANAGAN (1884), 7 
O. R. 209.—CAN. . 


shortly after the death of assured the 
beneficiary, his flancée, assigned to 
his father, without consideration, all 
her interest in the poHcy & the bencfits 
thereof :—Held: in the circumstances 
she should be declared entitled to tho 
insurance moncy.—REDMOND v. BOUEY 
(Man.), (1927) 1 D. L. R. 1057; [1927] 
1 W. W. RR. 386.—-CAN. 


PART III, SECT. 3, SUB-SECT. 1. 
ri. .]-——-PIitf. purchased land from 
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HUNTER (1911), 1 W. W. KR. 314.-—CAN. 


PART III. SECT. 3, SUB-SECT. 2.—-A. 


_ 935 i. Principles of relief—Presump- 
tion of incapacity.)—Expectant heirs 
& reversioncrs need to be protected 
against the consequences of their own 
jinprovidence in dealing with designing 
ae ?. TOTTEN (1857), 6 Gr. 





ENGLISH AND 


Digest 


FRIENDLY SOCIETIES. 


Part Ill—Unregistered Societies. 
17, . Annotation :—As to (8) Refd. Greenberg v. Cooperstein, [1926] Ch. 657. 


‘ 


Part IV.~ Collecting Societies. 


85. Add. Annotation :—Apld. Bell v. Harker 


(1927), 91 J. P. 189. 


——.]—Industrial Assurance Act, 1928 (¢. 8), 
s. 26 (1), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only. one 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
rson assured with, the new society.— 
BLL v. Harker, [1928] 1 K. B. 368; 97 
L. J. K. B. 155; 188 L. T. 226; 91 J. P. 189; 
re ia 338; 25 L. G. R. 5053; 28 Cox C, C. 
451, D. C. 


Part Xll——Officers. 


109a. Agent—Termination of employment—Under 


amended rules.|—Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After ane reached the age of sixty-five defts. 
altered their rules, by providing that agents 


should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment :—Heild: as the rules, on the face of 
them, were alterable, pitf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment.—Paags v. LIVER- 
POOL VICTORIA FRIENDLY SoctmTy (1927), 
43 T. L. R. 712, ©. A. 


Part XIf1.+—Membership. 


188. Add. Annotation :—Apld. R. v. Lancashire 


JJ.. He p. Tyrer £1925) 1 K. B. 200. 


175a. Insurance of child for more than statutory 


amount.|—Resps., an industrial assurance 
co., issued three policies of insurance 
in respect of the life of a child, for 
sums which aggregated more than the 
statutory maximum, though each was for 
a sum iess than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments ‘exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1928 (c. 8), 
s. 39 (2) :-—Held: (1) the words in sect. 4 (1) 
“relating to payments on the death of 
children ’” were merely descriptive of the 
group of sects. in the 1896 Act headed ‘‘ Pay- 
ments on death of children,” & did not limit 


those sects. in their application to industrial 
assurance cos. to pa nt only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not contended that in 
fact the co, did not insure for more than the 
statutory amount; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (LorD 
Hewarrt, ©.J.) either insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force.—HARKER v. 
BRITANNIC ASSURANCE Co., Lrp., [1928] 
1K. B. 766; 97 L.-J. K. B. 359; 188 L T. 
895; 91 J. P. 51; 44 T. L. R. 248; 72 
Sol. Jo. 121; 26L. G. R. 1386; 28 Cox, 0. 0. 
475, D.C. 


Part XVIII.——Disputes. 


277. Add. Annotation :—Meptd. Palmer v. Crone, [1927] 1 K. B. 804. 


y es under Charitable desociations 4 .. WINNIPEG MUBICIANS AS#OCN, 
‘PART XIll. SECT, 4, SUB-SECT.2.—0. pg, M., 1913 (c. 27)—Palidity oy tigen 1D. L. BT 36 Man Le 
sa. bye-law as to nomination.|}-—-THEOBALD 1634 [1926] 3 W. W. R. 337.—OAN, 
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Vol. SXV.—Friendly Societies. Cases 822—450.. 


Part XIX.— Offences, Penalties and Proceedings. 


_ 822. Add. Annotation :-—Consd. Fishwick v. Gyani, [1925] 1 K. B. 617. 


Part XXI1.—Dissolution. 


430. Add. Annotations :-—As to 
of Medical Men, I. 


PART XX, SECT. 3. 
ac. Right to secede.}-—In the absence 
of atatuto 


societ 

which” it Delenen cnlows the power is 
expresaly conferred by the rules of the 
society. Semble: even if the rules 
give a right to secede, thore {is no 
S ackinal method of seep so, unlesa 
viachinery ia provided for th 
—INDEPENDENT ORDER OF ODDFEL- 
LOWS »v. SDE DEST ORDER OF 
OppFELtLoWws Bon Accord LopDnGr 
No. 11, {1901-3] S. A. L. It. 62.—AUS. 


does not confer a power In the seceding 


to (1) Refd. I. R. 
Comrs.v. Soc. for Relief of Widows & Orphans 
R. Comrs. v. Medical 


© yurpose.. 


lodge to take away the funds con- 
atitated under the rules of the order. 

rule of a > wh socicty providin 
that a lodge which is exp ed. shati 
forfeit ita property to ne ruling 
authority of the pcolaty is not ultra 
vires.— INDEPENDENT ORDER OF Opp- 
FRLLOWS 2% Doe ORDER OF 
ODDFELIOWS ccorp LODGE 
No. 11, ona-By s. riot. R. 62.—AUS. 


meni Faecal Scottish 7 ee of 
society-— Refusal cer- 
tificate of asecession—Ju Li opel oO 
soe courts.}--The Scottish branc 
of a friendly society, whose registered 
office was in England but whose rules 
had been recorded in Scotland, resolved 
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Charitable Soc. for West Riding of Yorkshire 
(1926), 42 T. L. R. 612; I. R. Comrs, v, York- 
shire Agricultural Soc., [1928] 1 K. B. 611. 


to secede from the parent body, & 
appliod to the meeretary of the soolete 
for a certifiate of secession in order 
that the branch ry ight be registered as 
& separate poctes in Seotland. The 
certificate 
branch bro HB petition. 
Session (Sco Nand) Act, 1868 ved 100), 
8. 91, for an order on th to 
nt a certificate :—Held : 
ad jurisdiction to entertain the peti- 
tion, & procedure by way of a summary 
tition under sect. 91 was a convenient 
practical method of invoking the aid 
of the ct.—Sons oF TEMP RHA KANCH 
Honk as Somevry, [1926] 8. OC. 418,-— 







Cases 76—387, ENGLISH AND Emprre Diasst SUPPLEMENT. 


GAME. 


Part IV.——Persons having Rights over Game. 
716. Add. Annotation :—Refd. Swayne v. Howells (1926), 48 T. L. R. 14. 


Part VIl—Gamekeepers. 
354. Add. Annotation :—Refd. Barnard v. Evans, [1925] 2 K. B. 794. 


Part VII.—Licences. 


387. Add. Annotation ;:—Refd. Clark vz. Westaway, [1927] 2 K. B. 597. 
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Vol. XXV.—Oases 1—171, 


GAMING AND WAGERING. 


1. Add. Citation :-—69 Sol. Jo. 824. . 
2. Add. Annotations :—Consd. Ellesmere v. Wal- 


lace (1928), 44 T. L. R. 798. Apld. Weddle, 
Beck v. Hackett (1928), 45 T. L. R. 67. 
Refd. Kennedy v. Thomassen (1928), 45 
T. L. R. 122. 


18. Add. Annotations :—Folld. Barnett v. Sanker 


(1925), 41 T. L. R. 660. Consd. Ironmonger 
v. Dyne (1928), 44 T. L. R. 497. Refd. 
Cooper v. Stubbs, [1925] 2 K. B. 1753 
Weddle, Beck ». Hackett (1928), 45 T. L. R. 67. 


15a. Agreement to refer betting disputes to arbitra- 


tion.]|—-Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable.—JOE LEE, Lip. v. DALMENY 
(LORD), SAME v. TATTERSALL’S COMMITTEE, 
[1927] 1 Ch. 300; 96 L. J. Ch. 174; 1386 L. T. 
375; 43 T. L. R. 1193 71 Sol. Jo. 20. 


15b. Contract between Jockey Club & racehorse 


owner.|—A ‘contract betweon the Jockey 
Club & a racehorse owner that he will pay 
an entrance fee for the privilege of running 
a horse in a race for a money prize, & that 
if the horse does not run, he will forfeit the 
entrance fee or part of it, is a contract by 
way of wagering, & is ‘unenforceable by 
reason of Gaming Act, 1845 (c. 109), s. 18.— 
ELLESMERE (lLIORD) v. WALLACE (1928), 44 
T. L. R. 798; 72 Sol. Jo. 629; revsd. (1929), 
167 L. T. Jo. 114, C. A. 


15c. Transactions in forelgn currencies. — Inron- 


MONGER & Co. v. DYNE (1928), 44 T. L. R. 
497, C. A. 


Annotation :—Consd. Weddle, Beck vy. Hackett (1928), 45 
T. L. R. 67. 


26. 
52. 
58. 
55. 


1 i. Distinguished from spectaee 
transachone. }—-The mere fact that 
transaction is speculative does hot 
make it a wegoring one.— KANWAR 
BHAN-SUKHA NAN ¥. GA 
Ram JIWAN (1926), I : 


Add. Annotation :—Mentd. James v. British 
General Insce., [1927] 2 K. B. 311. 

Add. anclation :—Refd. Ellesmere v, Wal- 
lace (1928), 44 T. L. R. 798. 

Add. Annotation :—Refd. Ellesmere v. Wal- 
lace (1928), 44 T. L. R. 798. 

Add. Annotation :—Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


PART I. SECT. 1. 
independent, 


NPAT RAI- 
- R. 7 Lah. 


442.—IND. 


10 & Severable contract.)—Pitf. & 
deft. 


£2 per week for each horse, ap tay 
one-fourth of stakes won, 
whon a horse was in a ee had 
& reasonable chance of winning, 
was to put £5 on the totalisator & pay 
to plitf. any dividend received :—Held : 
an agreement by an owner to pay 
to his trainer one-fourth of the stakos 
won was vaHd & enforceable ; 
term of the hedobly yl w ceca Art he 
ment was to 
by, deft. Co 
(3) the who contract was not rendered 


(1) 


sa. Agreement 


ef, contract, 


deft. wage 

under 
JIVANOHAND 
LAXMINARAYAN 


favest the 
be made on tho totalisa 
tf.’s Interest was Se poe 


as a resul 


58. 


62a. 


64. 


64a. 


70. 


70a. 


180. 
131. 


171. 


unlawful thereby, the promises being 
& the lawful promises 
belug capable of enforcement.—-WILSON 
<ouee [1927] NwA. L. R. 332.— 


-WILSON v. HOGARTH, 

No. 10 i, ante.—N.Z. 
‘for 
differences—Arising out tof wagering 
cuntract.}—Where a forward contract 
for the purchase & sale of goods is void 
on the ground of wagering under Con- 
tract Act, s. 30, a subsequent .cross 
t of which the 
differences payable under the original 
contract are settled, is vold 
ombay Act III. 1865, a. l_— 
GAMBHIRMAL, 
GANKSHRAM (1925) ), 

I. R. 49 Bom. 689.—IND. 


Fort bicnuas by racehorse guwner to 
ainer share of sfakca won.)}-— 
N. a v. HoGartu, No. 10 i, ante.-~ 
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Part |—Gaming and Wagering Contracts Generally. 


Add. Annotations :— Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. Refd. Richardson 
v. Moncrieffe (1926), 43 T. L. R. 32. 
—-—.|—-An agreement by debtdér to pay 
a debt resulting from a betting transaction :— 
Held: to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to Tattersall’s.—BuxTon v. Cum- 
MING (1927), 71 Sol. Jo. 232. 


Add. Annotation ;-—Distd Hyde v. Tyler 
(1926), 42 T. L. R. 44 


—— ———,]—Pltf. backéd a horse with deft. 
for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
orat33tol. The parties agreed to refer the 

uestion to Tattersall’s Committee. The 

ommittee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft. had agreed to 
abide by the decision of the Committee :— 
Held: as the parties only referred to Tatter- 
sall’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft. for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the action 
failed.— HYDE v. TYLER (1926), 42 T. L. R. 
652; 70 Sol. Jo. 856, C. A. 


Add. Annotation :—Apld. Hyde v. 
(1926), 42 T. L. R. 442, 


Agreement to compromise action.]—A 
mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement.—BURRELL & SON v. 
LEVEN (1926), 42 T. L.-R. 407. 


Add. Annotation :-——Mentd. 
Pollak, [1927] A. C. 732. 


Add. Annotalion :—Mentd. 
Pollak, [1927] A. C. 732. 


Add. Annotation :—Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 


rade I. SECT. 4, SUB-SECT. 2. 

h ———.]—Where deft. sold ans 
pitt. tones won by pltf. at a raffle, & 
received the purchase neh Ag :—Held : 
he could not refuse to pay it over, on 
the ground that pltf. had obtained the. 
horses by gambling.—JAMIESON v. 
eee (1856), 14 U. C. R. 282.— 





Tyler 





Campbell  v. 


Campbell  v. 


payment of 


PART I. SECT. 6, SUB-SECT. 1. 


181 iii, ——-.}— Where during a 
game of dice cheques are given by one 
player to another player for money 
advanced to enable the former to 
continue the game, such cheques will 
be deemed to have been given for an 
ill consideration. 

in an action brought on such 
cheques =e evidence rake the 


ETC. 


eee eS biker pon ahe the trial judge 
should dismiss the ge even though 
the vllegallty has not been pleaded.— 


NAY. lORRIGON, Bl tit pod L. R. 
er ; (1925) 2 W. -——CAN. 


Cases 189—286. 


189. Add. Annotation :-—Refd. Hill v. Fox (1858), 
31 L. T. O. S. 118. : 
chemin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to plitf. in payment of what he had 
lost to pltf. &/or other persons. In an action 
on the cheque:—Held: a payment to a 
winner at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
was void & unenforceable, & the action failed. 
—RICHARDSON v MONCRIEFFE (1926), 43 
T. L. R. 32. 

224. Add. Annotation :—As to (1) Refd. Re Wilson, 
Ex Dorma v. Keith, Prowse (1925), 133 
L. T. ‘ 








226. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

929. Add. Annot tion :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


EnauisH anpD Emprre Digest SUPPLEMENT. 


239. Add. Annotation :—Folld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 


240, Add. Annotation :—Refd. Soc. Anon. des 
Grands Etablissements de Touquet Paria- 
Plage v. Baumgart (1927), 96 L. U. K. B. 789. 


248. Add. Annotation :—Folld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 

245. Add. Annotation :—Folld. Soe. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 

245a. -—— ——— -——.]—-Where money is lent in 
a foreign country for the purposes of gaming 
& gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can sae the security 
& sue as for money lent deft.—Soci&tTsé 
ANONYME DES GRANDS ETABLISSEMENTS DE 
ToUQUET PaRiIs-PLAGE v. BAUMGART (1927), 
96 L. J. K. B. 780; 186 L. T. 709; 48 
T. L. R. 278. 


Part Il—-Games, Gaming and Gaming Houses. 


254. Add. Annotation :—-As to (2) Consd. R. v. 
asa & Patrick (1927), 20 Cr. App. 
ep. 12. 


255a. 





ener 


-|—The questions whether 
a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1858 (c. 119), 
s. 3, are for the judge, & not the jury.— 
R. v. KiRByY, PARKER & PATRICK (1927), 20 
Cr. App. Rep. 12, C. ©. A. 


260. Add. Annotations :—As to (4) Refd. Richard- 
son v. Moncrieffe (1926), 48 T. L. R. 32. 


Generally, Refd. R. v. Berg, Britt, Carré & 
Lummies (1927), 20 Cr. App. Rep. 38. 
261. Add. Annotation :—Refd. Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. 
Add. Annotation :—Folld. Bennett v. Ewens, 
[1928] 2 K. B. 510. 
Add. Annotations :—-Aa to (1) Folld. Bennett 
” Hwens, [1928[ 2 K. B. 510. <As to (2) 
Consd. R. v. Kirby, Parker & Patrick (1927), 
20 Cr. App. Rep. 12. 
Add. Annotation :—Apld. R. v. Berg, Britt, 
a & Lummies (1927), 20 Cr. App. Rep. 


275. 
278. 


286. 


PART II. SECT. 1, SUB-SECT. 1. 

252 i. Prizes provided out of 
admission -l—A person hired a 
hall for one night, & another hall for 
two nights, & advertised that whist 
drives, open to the publit on payment 
of one shilling for admission, would 
be held in the halls on those nights. 
A large number of people attended, & 
prizes were awarded to the successful 





players. The purchase of the prizes’ 


was defrayed out of the admission 
esd & any balance over being retained 
by © promoter :—Held: (1) the 
playing of progressive whist was 
gaming, in view of the facts that the 
element of chance predominated in 
he game, & that the prizes were derived 
from the on money, & it was 
immaterial whether the procecetas 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted. or earried 


on gaming in the premises, although 
gaming p oe 


his operations had been restri 
three isolated oocasions..—BUNTON v. 
MILLER, {1926} S. C. (J.) 120.—SCOT. 


PART II. SECT. 1, SUB-SECT. 2.—E. 


b i, ———.}-—-R. ». ARNOLD, [1927] 4 
D. L. R. 206; 48 Can. Crim. Cas. 101 ; 
60 QO, L. R. 582.—CAN. 


f i. -J—-Held: a machine 
known as the ‘“‘ Caille Victory Vendor ” 
was one to which the prohibition In 
Gaming Machines (Scotland) Act, 
1917 (c. 23), s. 1 (1) re i Re tn de 
0. MILLER, [1927] 8. C. (J.) 87.— SCOT. 


PART IL. SECT. 2, SUB-SECT. 1, 


sd. General rule.}—Where a game as 
played on premjses encourages an 








indulgence in all classes of the com- 
munity of the propensity to gamble, & 
is injurious to public morals & a common 
law nuisance, the premises are a 
common gaming house.—-DAWSON ft. 
Sal ai (1926) N. Z L. R. 721.— 


284 i. Pr ry club—Need not be 
open to public.}—-A common gaming 
bouse is one in which a large number of 
persons are invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no difference that its use 
restricted to subscribers & members 
of a clab, & it is not open to all persons 
desirous of using it.—Re CHINNIAH 
(1923), LL. L. R. 47 Mad. 426.—IND. 

284 ii. In which poker played. }— 
An incorporated co., the proprietor of 
a “club” in which mombership was 
secured by payment of a periodical 
fee, & where stud poker was played, 
the players being required to buy cards 
from the “‘ club ” & gum, fruit, cand 
or soft drinks being pupplied on eac 
sale of cards :—Held : have been 
properly convicted for keeping a 
common gaming house,—R. v. TRAIN- 
MEN’s CLUB efeaha 46 Can. Crim. Cas. 
231; 20 Sask. L. R. 461; [1926] 
1 W. Ww. R. 830.—CAN, 


ei, —— ——.}—On a prosecution 
for keeping a common gaming house : 

Held : premises on which were found 
ecards, poker chips, dice, 
cloth-covered table & a ‘ punch 
board,” were “ provided with any 
means or contrivance for unlawful 
betting or gaming’ within Crimina] 
Code, s. 986.——-R. v. Ooy, [1925] 3 
WwW W. R. 538; 44 Can. C m,. Cas. 


119.—CAN. 
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keepi 
““multiseller ’® for gain :— : 
render the place in which it was kept 
& where it was ‘* played ” by persons 
resorting thereto, a common gaming 
Crim, Cas. 257; 20 Sask. L. R. 605; 
[1926] 2 W. W. R. 368.—CAN. 
af. Under Gaming Act, 1908, 8. 4.J— 
WEATHERED Ut. frrzaieson, [1925] 
N, Z. L. R. 331.—N.Z,. 


of a 
: to 


PART Il. SECT. 2, SUB-SECT. 2. 


h i. ~—— Acting as ** banker ’’ 
but not residing in gaming 
house.)—Held > not to justify a con- 
viction as keeper of the house.——R, v. 
recs (1924), 43 Can. Crim. Ons. 368.— 





ii, ———- ——— Under Gaming Act, 
1908, & 4.J--WEATHERED 2. “ 
GIBBON, [1925] N. Z. L. R. 831.—-N.Z. 

PART II. SECT. 2, SUB-SECT. 3. 


gi. ——.}—Conviction for allowing 
sable on premises for which there 
was & retail liquor licance quashed, the 
holder of the licence not ha know- 


ooeey ow Hie GAR. 
PART I. SECT. 2, SUB-SECT. 4. 


a i. —— Invalid—EZffect.}—A con- 
viction for keeping a common gaming 
house may be & ed, even thoug 
the search warrant, under which entry 
was made, was defoctive.—R. v. 
PIDGEON 026). 45 Can. Orim. Cas. 
233; 87 B. OC. BR. 3093; {1926} 3 
Ww. WwW. R. 765.—~ CAN. 


Vol. XXV.—Gaming and Wagering. Cases 310—4150. 


Part Ill—Betting and Betting Houses. 


810. After this case add ‘‘ Agreement to collect 


betting debts—Contrary to public policy.}—See 
ACTION, p. 9, No. 599a, ante.” 


326. Add. Annotation :—Refd. Everton v. Walker 


(1927), 187 L. T. 594, 


330. Add. Annotation :—Consd. Everton v. Walker 


(1927), 137 L. T. 694. 


358. Add. Annotations :—As to (4) Refd. Clark v. 


Westaway. [1927] 2 K. B. 597. As to (5) 
Refd, Clark v. Westaway, [1927] 2 K. B. 597. 
Generally, Refd. Schneiders v. Abrahams, 


justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applits. :—Held: the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be a:firmed.—SuTTLE v. CRESS- 
WELL, [1926] 1 K. B. 264; 95 L. J. K. B. 367; 
134 L. T. 144; 90 J.P. 3; 42 T.L. R. 763 
23 L. G. R. 695; 28 Cox, C. C. 94, D.C. 


[1925] 1 K. B. 801. 


401a. Holding whist drive.|—Whist drives, where 


45 T. 


's—Apld. Turf Publishers v. Davies, [1927] W. N. 
190. cee a oe (Shefflold Telegre vh) v. S 


illitoe (1928), 


415b. ——— -——.|-—Tourr ‘PuBLIsHERs, LTp. »v, 


41 5a. pacar 


an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1853 (c. 119), 
s. ].—BENNETY v. Ewe, [1928] 2 K. B. 
510; 97 l. J. K. B. 801; 139 L. T. 385; 
92 J. P. 120; 44 T. L. R. 545; 72 Sol. Jo. 
3543 26 L. G. Kh. 396, D.C. 


-+—Applts. were the responsible 
proprietors of a four-page weekly newspaper, 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 82,000 
copies. The septal ee contained what was 
called a ‘* Free Football Competition ’’ with 
&® coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 





PART Ill. SECT. 1. 





- PART IIL. SECT. 4, SUB-SECT. 1.—B. 
310 i. Betting or betting business— gi. 

Not illegal tpso facto.}~-Neither in 
India nor in England has the legislature 
gone so far as to enact in express terms 
that betting transactions are illegal, 


-}—Deft. assocn. was incor- 2.) 

lettors patent, 
adding certain 
viz., to encourage 


porated as a co. b 
which were amended 
objects & purposcs, 
horse-racing, to construct, maintain, 


DAviss, [1927] W. N. 190, D. O. 


Annotation Apia. Leng (Sheffield Telegraph) v. Sillitoe 
(1928), 45 T. L. R. 94. 


415¢e. —-— ---—-.|—-Where a daily newspaper ton- 


tained as one among its various features 
coupons in which the names of football teams 
were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize:—ZIleld: the proprietors 
& publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper.—Str W. CC. Lena & Co. 
(SNEFFIELD TELEGRAPH), LTD. v. SILLITOR 
(1928), 45 T. L. R. 94; 72 Sol. Jo. 810, D.C. 


culating coupons ’—-Construction of 
Football Betting Act, 1920 (ec. 52), se. 1, 
-})— Commission agents issued a 
rinted publication containing coupons 
or use in pote results of football 
matches offering money prizes. 


but it is clear that in both countries 
the legislature regards it as undesirable 
in the public interest that any assist.- 
ance should be aftorded by cta. of law 
to enforee obligations which have beon 
created in connection with betting 
or wagering transactions.—MITCHELL 


PART Iii. SECT. 23 SUB-SECT. 1. 
sk. Pathway—Sole access to three 
houses. ae pathway lead from 
ublic land to three separate dwelling- 
ouses,. to which it provided the only 
means of access, was entered from: the 
lane through a gate which was never 
locked :—Held: the pathway waa a 
“public passage,” a “street 
thin Strect Betting Act, 1906 (c. 43), 
8s. ©. (J.) 29.—SCOT. 


PART Ii. SECT. 4, SUB-SECT. 1.—A. 

k (p. 489) 1. S. P. MUHAMMAD KHAN 
v. R. (1927), I, L. R. 9 Lah. 255.—IND. 

t (p. 440) i, ee ee ene ———, 
Where certain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, & invited 
others to come there & make bets :-— 
Held: any person found betting there 
was rightly convicted of bling in a 
pape pPlace.—R. v. ULSHI Das 
1924), 1, I. R. 46 All. 787.—IND. 


& operate race-courses, & other like 
objects & purposes. The co. estab- 
lished a race-course held race- 
meetings, at which betting on the raccs 
was permitted, & was convicted under 
Cri al Code, ss. 228, 235, of the 
offences of keeping a common betting 
house, & recording & registering bets, 
ete. :—Held : the co. was not protected 
by sect. 235 (2).—R. v. LONG BRANCH 
Racine Assocn., [1925] 2 D. L. FR. 
ttm. Cas. 


46: 43 Can. 288; 56 
O. L. R. 303.—CAN. 
PART Ii. SECT. 4, SUB-SECT. 2.—A. 


363 1. What persons liable to penalties 
—Persons “* k ng *—Servant in sole 
charge.}—Any person, whether servant 
or agent, or on his own account, who 
has for the time being the exclusive 
charge of premises, & who uses those 
premises for the purpose of betting, is 
guilty of keeping or using the premiscs 
as a& common ng house under 
Gaming Act, 1908, s. 4, even though 
he is not the owner, & the owner Is 
ignorant of the use to which the 
Pp were put, & though the 
premires so used are only part of the 

remises of the owner.—-Davis_ 2. 
UTTALL, £1924) N. Z. L. R. 65.—N.Z. 


PART Ill. SECT. 6. 
418 i. “ Printing or knowingly cir- 
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Apart from the coupons & matters 
connécted therewith the paper con- 
tained bet little reading matter, & 
the majority of purchaxers bought it 
for the sake of the coupons. The com- 
mission agents were convicted of 
knowingly printing & circulating cir- 
culurs or coupons of a ready-money 
football betting business :—ZHeld: the 
paper was a circular or coupon of the 

usiness of applts., & conviction sus- 
tained.—JAMESON wv. SINCLAIR, [1925] 
8. Cc. (J.) 1.—SCOT. : 


en. ** Ready-momey football bdeitt 
business ’’’—Newsagents settling with 
publishers monthiy.] — Commiseton 
agents issued a printed publication 
containing coupons for wse in pre- 
dicting resulta of football matcher & 
offe money prizes. It was issued 
to wholesale newsagents, & distributed 
by them to retail n ts, who sold 
it to the publio. he wholesale & 
retell) newsagents settled their accounts 
weekly ; the wholesale newsagcnts ran 
monthly accounts with the commission 

gents, who paid the prizewinners. 
Lhe prize money was paid, although 
the monthly accounts had not been 
settled :-—Held: there was evidence 
‘on which the magistrates might hold 
that epnpits.’ business was a ready- 
money football betting businexss.— 
JAMESON v. SINCLAIR, [1925] 8. ©. (J.) 
1.—SCOT. 


Cases 423—479. 


423. Add. Annotation :—As to (1) Refd. Pointon 


v. Cox (1926), 136 L. T. 506. 

Information under Licensing Consolida- 
‘tion Act, 1910 (c. 24)—-Form of conviction.| 
An information. was preferred against applt. 
under sect. 79 (1) (b) of the above Act for 
that he, being the holder of a justices’ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1853 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions. who allowed the appeal, on the 








ENGLISH AND Emprre Dicest SUPPLEMENT. 


eround that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1858 (c. 119), 
was alleged :—Held: applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), & the 
decision of quarter sessions was right.— 
PoINnNTON v. Cox (1926), 136 L. T. 506 : 91 
J.P.38; 487. LL, R.175; 251. G. R. 1014 
28 Cox, C. C. 808, D. CO. 


Part IV.——Lotteries. 


434. Add. Annotation :—Refd. Kerslake v. Knight 


(1925), 133 L. T. 606. 


443, Add. Annotation :—Refd. Kerslake v. Knigh 


(1925), 133 L. T. 606, 


449. Add. Citations :—-94 L. J. K. B. 919; 188 


L. T. 606; 89 J. P. 142; 23 L. G. R. 574; 
28 Cox, C. C. 27. 


464. Add. Annotation :—Apld. Ranson v. Burgess 


(1927), 137 L. T. 530. 


.|—A printer printed & sold to a 
purchaser a sct of tickets adapted for use in 
a lottery, but no lottery was then in existence. 








The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set :—Held: 
the printer was properly convicted of publish- 
ing a proposal or sche1ne for the sale of tickets 
ot chances in a lottery contrary to the above 
sect.— RANSON v. BuRGESS (1927), 187 L. T. 
530; 91 J. P. 183; 48 T. L. BR. 5613 25 
L. G. R. 378; 28 Cox, C. C. 425, D.C. 


Part V.—Races and Racecourses. 


Hackett (1928), 45 T. 1. R. 67. 


PART Ill. SECT. 7. 
Jottery & Gaming Act 





.R. 255.-— 
B. C. R. 248.—CAN 


b ii. ——- ———.]—-LAMPARD v. WEST, 


Mode of trial. . -—~HOLMES v. ALLCITURCH, 
i {1926] S. A. S. R. 255.—AUS., 
Amendment Act, 1921, s, 14. oo OLMES sp. 


A ia 
v. ALLOHURGH, [1926] 8. A. S pp Principles 


court acts.J—R. »v. ‘hurr (1926), 37 


472. Add. Annotation :—Refd. Weddle, Beck v. | 479. Add. Annotation :—Refd. Ellesmere ». Wal- 
Jace (1928), 44 T. L. R. 798. 


CaN (1926), 45 Can. Crim. Cas. 110.— 


on which e (p. 454) iv. ——.}—-R. v. UNITED 
PROFIT SHARING SYStEM, LTD. (Ont.), 
[1927 ) 4). 1. hi 619; 48 Can. Criin. 
Cas. 154.--CAN 


{1926)S. A.S. R. 293.—AU S. 

b iii. Similar transactions on 
other days—Admissible.|}—-PINCHBECK 
eee [1926] S. A. S. R. 379.— 








—— ——.,]—Pa 


ci. TERSON WY. 
MACPHERSON, [1924] S. C. “OD 38,— 
SCOT. 











c ii. Right to open 
closed envelones.}—Held: the spvcial 
warrant under Hotting Act, 1853, s. 11, 
entitled the police to upen ostal or 
other communications found on the 
premises, although contained in closed 
envelopes, for the purpose of ascertain- 
ing whether they contained documents 
relating to betting.—-STRATHERN  v. 
ee {1925) 5. ves (J.) 40.—SCOT,. 

—-- Joint complaint—One 
defendant calling no evidence, but _wish- 
ing to give evidence for co-defendant— 


PART IV. SECT. 1. 


di ———.}— POWER. CANNINE 
(1859), 18 BU, C. R. 403.—CAN 

d ii — -~.}—-LLOYD v CLARK 
ned) 12 C. P. 320.—CAN. 

b (p. 454) i. Conducting “* sui 
clubs. Meld : a violation of ay ae 
Code, 8s. 236 (ec) (d).---R. v. A. D. 
MURRAY TAILORING, Lip., [1925] 3 


~ 








W. W. AR. 483; 44 Can. Crim. Cas. 346. 
—CAN. ' 


b (p. 454) ii. -——— Club distributing 

“chances ’’ for prizes with menbership 
cards, ies: éld;: a violation of Criminal 
Code, s. 236.—-R. v. GRATTON (Ont.) 
(19286), 46 Can. Crim. Cas. 41.—CAN. 


b (p. 454) iii. —-— Giving purchasers 
of goods tickets for club—Club dis- 
ing priees.J—Held: a violation of 
Criminal Code, s. 236. —R, v. RODERICK 
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PART IV. SECT. 3. 


ine Art i ler A Pa these Sd Role 
minal Code, 8.236.]—R. v. LEBLANC 
(Ont. ) (1926), 46 Can. Crim. Cas. 38.— 


PART IV. SECT. 5, SUB-SECT. 1. 


sw. Sale of gambling devise.)—A vio- 
lation of Criminal Code, s. 236 (b), may 
be proved, although thore is no evidence 
that at the time of the sale of the devise 
in question, ¢e.g., a punch board, there 
was & conscious arrangement between 
the buyer & seller that some property 
would be disposed of by chance by 
means of the device. The essential 
inquiry is, what is the purpose or 
oe intended use of the device: —_ 

te. Ue HRIseE, (1926) 1 DL. R 
Rags) é 3 W. W. R. 724.—CAN. 


Vol. XXV.—Gaming and Wagering. Cases 496—502. 


Part V1.—Competitions 


Me. Ao : Ce ae nied Suttle v. Cresswell 591 44d. Annotation :——Refd. Suttle v, Croaswel 
497. Add. Annotation :-—Refd. Suttle v. Cresswell (1925), 42 T. L. R. 75. 
(1925), 42 T. L. R. 75. 


502. Add. Annotation :—As to (8) Refd. Greenberg 
498. Add. Annotation eee Suttle v. Cresswell 
(1925), 42 T. L. R. 76. v. Cooperstein, [1926] Ch. 657. 
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Cases 268—372, 


ENGLISH AND Empire Digest SUPPLEMENT. 


. 501. 


268. Add. Annotution :—Refd. Jenkins v. Jenkins, | 269. Add. Annotation :—Retd. J enkins v. Jenkins, 


[1928] 2 K. B. 601. 


[1928] 2 K.B 


Part V.—Gifts mortis causa. 


292. Add. Annotation :—As to (1) Consd. Re 
Swinburne, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 


827. Add. Annotation :—Refd. Re Swinburne, 


Sutton v. Featherley (1925), 70 Sol. Jo. 
64. 

——— ——.]—RHe WHILE, WILFORD v. WHILE, 
* 1028) W.N. 182. 


$31. Add. Annotation :—Refd. Re Swinburne, 
Sutton v. Featherley (1925),.70 Sol. Jo. 64. 


3387a. -—-—-.]—-Where testator, in his last illness, 
said he wanted to leave something to C., & 


PART IV. SECT. 2, SUB-SECT. 3. 

ci. ~ Re JENKINS & BRASH v. 
VULUAN IRON WORKS, BRAY Vv. VULCAN 
IRON WORKS (B.C.), [1927] 1D.L ER 
1099.—CAN. 


PART V. a 2, Une Ec 2.-—- 
(b 


donee. The 





i. L. T. 14.—IR. 


311 xxiii. --—-A_ dvnatio 
mortis caus@ may be made by the donor 
placing money upon deposit receipt 





374 Vv. 





347. 
372. 


iu the joint names of himself & the 
handing of the deposit 
receipt to the donee is sufficient de- 
livery, & a direction by the donor to the 
donee to make certain 
of the money does not invalidate the 
gift.—FayNk v. MARTIN (1924), 


PART V. SECT. 3, SUB-SECT. 3.—B. 
—-——.}-~The delivery by- 
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ayments out 


then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for C., & handed them over to 
her father :—Held: the gift was a good 
donatio mortis causa, & the donee was 
entitled to the money secured by the deeds.— 
Re PATTERSON, MITCHELL v. SMITH (1864), 
10 L. T. 520; 10 Jur. N. S. 578; on appeal, 
4DeG. J. & Sm. 422. 


re Citations :—95 L. J. Ch. 204; 133 L. T. 


Add. Annotation :—Refd. Re Swinburne, 
Sutton v. Featherley, [1926] Ch. 38. 


a person in extremis of the keys of his 
safe, accompanied by the words, ‘‘ They 
lead to ovorything I have got, every~ 
thing I have got is yours ’’ :—Held: to 
operate as a donatio mortis oaise of the 
things in the safe other than the money 
in a bank ropresented by a pass book 
found in the sufe.—Cusack v. Day, 
{1925} 3 D. L. R. 1028; [1925] 2 
Ww. WwW. R. 715.--CAN. 


59 


41. 
121. 


Vol. XXVI.—Cases 18— 571. 


GUARANTEE AND INDEMNITY. 


Part |—Characteristics of Guarantee. 


18. Add. Annotation :—Generally, Mentd. Re Harrington Motor Co. (1927), 44 ‘1. L. BR. 58. 


Part II.—Requisites of Guarantee. 


Add. Annotation :—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 
Add. Annotation :-—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


134. Add. Annotation :—Refd. Hall v.1. R. Comrs. 
(1026), 185 L. T. 759. 


Proof of Guarantee. 


Store Co. v. Compagnie des Chargeurs 


Part Ill. 





185. 
257. 
295. 
323. 


Add, Annotation :—Mentd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76. 
Add. Annotation :—Refd. Royal FE 
Asscee. v. Hope, [1928] Ch. 179. 
Add. Annotation :---Apld. Farr, 
Messers (1927), 44 T. L. R. 48. 


Add. Annotation :—Refd. Franco-British Ship 


Smith v. 


Francaise (1926), 42 T. L. R. 735. 


xchange 345, Add. Annotations :—Distd. Reckitt v. Barnett, 
Pembroke & Slater (1928), 45 T. L. BR. 36. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
kK. B. 609. 


Part 1V.—Interpretation. 


368. 
407. 


Add. Annotation :--Mentd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 
Add. Annolalion :—Mentd. Kimber Coal Co. 


421. Add. 


v. Stone & Rolfe, [1926] A. C. 414. 


Annotation :—Refd. Allen v. 
Bank of Canada (1925), 95 L. J. P. C. 17. 


Royal 


Part V.——Liability of the Surety. 


479. 
(1928), 189 L. T. 250. 


PART I. 
Zi. Original distinguished 
from collateral contract.|—Re THOMNON, 
11927) 2D. L. R. 254; 600. 1. R. 165. 


ae 





8a, Distinguished from direction to 
furnish goods on credit of principal.}— 
GRASETT v. HUTCHINSON (1860), 10 
C. P. 265.—-CAN. 


PART II. SECT. 1. 
so, Widelily — guarantee — Primary 
obligation of principal.J—R. v. BLACK 
(Ont.) (1899), 8 Exch. O. R. 236.—CAN. 


PART II. SECT. 3, SUB-SECT. 2. 

44 ii. For benefit of third 
party.J—Where a married woman 
signs an instrument at the request of 
her husband, not for his benefit, but 
for the accommodation of a friend or 
relative of his, the evidence necessary 
to prove that undue influence was 
exercised by the husband must be 
much stronger than would be necessary 
had the signature been obtained for 
the husband's benefit.— WATKINS 

- R.) Co. v. Nopert (Alta.), [1926] 
1 oa R. 626; [1926] 1 W.’W. R. 156. 


For benefit of husband.}-— 
See Huspanp & WIFE, Nos. 1370 1, 
1370 ii, post. 

J.S. 








Scene ana 





Add. Annotation :—Refd. Smith v. Wood 571. Add. Annotation :—As to (3) Refd. Royal 


Iixchange Assce. v. Hope, [1928{ Ch. 179. 


PART II. SECT. 4, SUB-SECT. 1. 
55 vi. ———.]— CAMPBELL v. MCIBAAC 
Cee): 9N.S. IR. (3 G. & O.) 287.— 


PART II. SECT. 4, SUB-SECT. 3.-—A. 

sd. .fgreement by bailee to deliver goods 
to purehaser—Promise by vendor to 
indemnify bailce against loss if goods 
not according to contract.J}— Held: the 
ugreement to deliver, & not the delivery 
jiself, formed the consideration for 
the promise to indemnify.—CUNNARD 
v1. PLUMMER (1844), 4N. B. RR. (2 Kerr.) 
418.—CAN. 


PART Iil. SECT. 1, SUB-SECT. 1.—A. 

se. Verbal agreement of guarantee 
or suretyship.J—Held: vunenforceable 
because of Stat. Frauds.—DoYLeE v. 
McKINNON, [1925] 3 D. L. R. 3343; 57 
O. L. R. 104.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.-—-B. 

sf. Promise to guarantee dividend & 
stock.|—Held : not a guarantoe to 
which Stat. Frauds, R. S. O., 1914 
(c. 102), «s. 6, apple —QUANCE 2. 
Brown, [1926] 2 D. L. R. 824; 58 
oO. L. R. 578.—CAN. 


PART III. SECT. 1, SUB-SECT. 2.—A. 
196 fil. ———.]}--TUPPER 7. CROWE 
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(1862), 185 N.S. BR. R. & G.) 261.— 
CAN 


sh. Representations within C.S.U.C.,; 
ec. 46, 8. 10— As to solvency of trader— 
Necessity for writing.|-- MCLEAN 
Dun (1877), 5 A. HR. 153.--CAN, 


PART IV. SECT. 2, SUB-SECT. 1. 
sj. Zo supply name of principal 
deblor — Not admissible.)}—IMPERIAL 
BANK OF CANADA v. NIXON, [1926] 
A ee L. R. 1052; 59 0. L. R. 538.— 
A e 


PART V. SECT. 3, SUB-SECT. 1. 

sk, Under guarantee ris payment of 
compensation for tar compulsorily 
acquired.|—MURRAY v. THOMPSON, 3 
Ont. Dig. 5953-4.—-CAN, 

sl. Under guarantee for price of goods.} 
—Q(QOGILVIE v. MCLEOD 1862), 11 C. P. 
3418.—CAN. 

Y Co., Lrp. v. 


sm. -}—-HENE 
BIRMINGHAM (1909), 7 BE. L. R. 163.—: 
CAN. 

sn. Under guarantee for delivery of 
goods.}—GQEORGE ¥. BRAYLEY (1873), 
N. B. Dig. 397-8.—CAN. 
v. CUMMINGS 
— CAN. 





sp. ——.]-—HIGRY 
(1853), 10 U. C. R. 222. 

sq. Under guarantce for payment of 
demurrage. }— WARREN v. Nat’L SURETY 
Co., 1987) 1 D. L. R. 554.—CAN., 


Cases 574—1186. 


No. 4142a,.” 


ENGLISH AND Empire Dicest SUPPLEMENT. 


574. Add. Citation :--—11 Exch. 628. 


587. After this case add ‘*‘ ——— Sufliciency of 
consideration.|—-See LANDLORD & TENANT, 


679. Add. Annotations :-—Refd. ace v. Barnett, 
Pembroke & Slater, [1928] 2 
Mentd. Kreditbank ee G. = 'b. H. »v, 
Schenkers, [1927] 1 K. B 


B. 244. 
. 826. 


Part Vi—Surety’s Rights against Creditor. 


7182a. ——— — 


Eq. Cas. Abr. 595; 22 Ih. R. 500, L. C. 
Smith v. 


Add. Annotation :—Refd. 
(1928), 189 L. T. 250. 


809. 


--|—BECKETT v. Boots (1708), 2 815. Add. Annotation :—As to (2) Apld. Smith v. 
Wood (1928), 139 L. T. 250. 


Wood 824 Add. Annotation :—As to (2) Refd. Smith v. 


Wood (1928), 189 L. T. 250. 


Part Vil.—Surety’s Rights against Principal Debtor. 


876. 
898. 
902. 
907. 


Add. Annotation :—Mentd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 538. 
Add. Annotation :—Refd. Ite Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

Add. Annotation :—-Generally, Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 
Add. Annotation :—As to (1) Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 


918. Add. Annotation :—Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 


947. Add. Annotation :—Refd. Liggett (Liverpool) 
v. Barclays Bank (1927), 


996. Add. Annotation :—Mentd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 


137 L. T. 443. 


Part IX.—Determination of the Guarantee. 


1149. Add. Annotation :—Refd. Albemarle Supply | 1186. Add. Annotation :—As to (3) Consd. Smith v 


Co. vw. Hind, [1928] 1 K. B. 807. 


PART V. SECT. 8, SUB-SECT. 2.—-A. 
sr. Afoney received by sera IS 
SUMMERS v. HAMILTON (1840), 6 O. 
113. —CAN 
st. ———- . Money received by de facto 
sheriff colore officit.}—KENT v. MERCER 
(1862), 12 C. P. 30.—CAN. 


PART V. SECT. 4, SUB-SECT. 2. 

sv. Inspector—Default of deputy 
inspcector.}—Held: the surety was 
liable, & the fact of there heing a 
remedy also on the te ae ee inspector’s 
bond was no answer.—-VERRATT 2, 
MCAULAY (1884), 5 O. R. 313.—CAN. 


PART V. SECT. 7, SUB-SECT. 1. 

sx. After judgment by defauli— 
Whether amendment es ]—ScotTr 
v. M' DONALD (1841), 6 O. 8S. 238.-—CAN. 


ee V. SECT. 7, SUB-SECT. 6. 


7128 .}—Re THOM- 
rete T1886) 4D. L. R.755; 590.L. R. 


AN. 


etter State ARRAS 





PART VI. SECT. 3, SUB-SECT. 3. 


775 fi. --—-REVILLON 
WHOLESALE v. NEMIRSKY, [1926] 
2D.L. R. ifr ; T1896) 2W.W.2H.166; 
70. B. R. 583.—CAN. 


PART VI. SECT. 4, SUB-SECT. 2.—A. 

782 iv. --— Against assignee of 
interest in security.}—GARRETT  ¥v. 
JOHNSTONE (1867), is Gr. 36.—-CAN. 

















Pes v. Righis of mortgagee 

hye -—QUAY v. SCULTHORPE 
869). 4 r. 449.—CAN. 

782 Maga ——— Further advance by 


creditor 7r.}—Hte HAMILTON 
ane (18954 10 Maa. L. R. 573.— 


PART VII. SECT. 1. 


SZ. Wie land transferred as security.) 
—SCHULTs v, CAN, SURETY Co. (Alta.), 
(1927) 2 D. 1. R. 580.—OAN. 


oe VII. SECT. 3, SUB-SECT. 2.—A. 
-}—SUTTON v. SINGH (1910), 
19 e Man. L. R. 705.—CAN 


a hag SECT. 4, SUB-SECT 3. 


——— —-~-.}-READ tv. 
McLRAN, {1925} 3D. L. R. 716.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (a). 





1058 iv. -J}~—The fact that 

a settloment made by some of a number 
of co-suretics with their creditor has 
not been agreed to by all tho co-sureties 
or fixed by Judgment does not prevent 
(hore who have made the settlement 
aid thereunder from evetes A con- 

ra ution from the others, “a one atter, 
although notified of & invited to take 
part in the eee tintione for settlement, 
did nothing & made no protest with 
respect thereto.—STEWART v. BRAUN, 
al : D. L. R. 423; [1925] 1 

R. 871.—CAN. 


pee eo . 


SHORT (Alta.), [1926] 4 
CAN. 
1058 vi. ——, }— CADWELL . 


tes sen” 21 W. R. 263; 
. Ww. _ 3D. L B.'568.— CAN, 
pari 


8 isaac COKER PY. 
mene 997] 2 De. L. H. wir 60 
O. L. It. 118.—CAN. 


*PART VIII. oe: 2, SUB-SECT. 2.—— 








MONEILL ¥. 
.L. R. 951.— 





1068i. Reved., 35 C. L. R. 48. 


PART erg SEOT. 2, SUB-SECT. 4.—B. 
1116 1. lication of Merca 


nile 
Laws A dna Act, LAS ia 97), 
8.5—A8 praia tl 
for leuve sayy Llosa i }—Where a 


creditor rpfie 3 Judgment against two 
ee more sureties issues execution 


against orm one of them pa # the 
Ee, tinea nde s0 pa is 
he place of” the 


yr 


Wood (1928), 139 L. T. 250. 


ere miter & oarry on, in his own name, 
any proceedings already taken to 
nforce the judgment against the othor 
euauty until he receives the amount of 
the other’s contributive share, & he 
is not required to obtain youve to issue 


execution iu his own Rae @.—Fasr »v. 
ZARCHEKOFF, [1926] 4 "S.. R. 355 ; 
[1926] 2 W. W. R. 577; 30 Sask. L. R. 
596.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1.—A, 

1179 vii. .J--NasH-SIM- 
INGTON Co., LTD. v. THOMAS (Sask.), 
[1926] 2D. L. R. 462.—CAN, 

ai. ——- ——.]—Held:+ the surety 
was not released from his guarantee. 
DUNN v. THICKETT (Man.), (1925] 3 
W. W. R. 7386.—CAN. 


a ii, 
VERNER (1890), 
CAN, 








———, }-—WINSLOW. Vv. 
30 N. B. R. 150.— 


PART IX. Pau a alae iv 


af. Surrender a some chattels bought 
under lien note—-No detriment to value o 
chatiels.}——~Held ; the aurety, who signe 
tho note was not re leased.—TOoovny 

v. Brock & BRoox 1916), 834 W. L. R. 


a8. —CAN. 
Sale o exceeding stipulated 
ear le Fira the hae were nor 
liable. rece Co. (8S. A.), UTD 
WEBB & TOMLINSON (1927), 48 N. L. LR. 


ae 
* 4 


PART IX. str he 2, SUB-SECT. 1.— 


Making pase deblor bank- 
rupt. nl. j--Where & poresy. contended that, 
“py making debtor Diy bs the creditor 
had se prejudiced the surety as to 
discharge from liability Held : : 
po duty was owed by a creditor to 

surety either to ae ee into Binoy, 


or to ie Jaen 60.— IMPERIAL 
BANK lant, {1026} 


Vol. XXVI.—Guarantee and Indemnity. Oases 1216—1570. 


1216. Add. Annotations :—As to (1) Apld. Smith 
v. Wood (1928), 189 L. T. 250. As to (2) 
Consd. He Darwen & Pearce, Associated Paper 
Mills v. Barnes (1926), 05 L. J. Ch. 487. 


1217. Citations :-—Delete 9 Bing. 746; 8 Moo. & S. 
191; 131 H.R. 794. 


1222. Add. Annotations :—Apld. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1026), 95 L. J. Ch. 487; Smith v. Wood 
(1928), 1389 L. T. 250. Refd. Sassoon »v. 
pene Banking Corpn, [1927] A. C. 
Wii. 

12238. Add. Annotation :—As to (1) Apld. Smith v. 
Wood (1928), 139 L. T. 250. 


122Sa. Charge by several persons of properties— 
Release of deeds deposited by one By a 
joint & several memorandum of charge 
twelve persons, including six resps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Co., 
& they thereby respectively charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 
from S. & Co. Applt., at the request of C., 
one of the twelve persons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. S. & Co. 
having gone into liquidation, the bank called 
upon applt. to make good his guarantee. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing C. to withdraw the deeds depusited 
by her, their risk had been increased :— 
Held: (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her, 


sn. Retaking possession of chattels 
under cotutitional sale uagreemcnt.|— to 
iield: the contract constituted a 
relationship of mtgor. & mtgoe. 
between vendor ’& purchaser, & the 
surety continuod to be liable under the 


CIT 
guaruntee.— STEPHEN v. BLACK (1902), 1129; [1927] S. 


some positive act done by the employer 
the surety’s prejudice, or such 
degree of negligence as to imply con- 
nivance & amount to fraud.-—LONDON 
GUARANTEE & ACCIDENT Co., LTD. v. 

Y oF HANIFAX, [1927] 1 D. LL. RR. Bank 
. R, 165.—CAN. 


& they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materialit 

of the alteration was a question to be decide 

by them ; (2) the same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability.—SmitH v. 
vo (1928), 189 T.. IT. 250 ; 72 Sol. Jo. 517, 


1224a. Guarantee of cail on shares—-Forfeiture of 
slhares—Discharge of surety.|—The forfeiture 
by a co. of the shares of a principal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment of 
instalments owing upon su b shares, in that. 
it substitutes a fresh & mor. onerous liability 
upon the surety than the liability under the 
original contract, & deprives him of his 
equitable right of lien upon the shares. A 
surety is, therefore, discharged by such {for- 
feiture from his contract of suretyship.— Re 
DARWEN & PEARCEH, [1927] 1 Ch. 176; 95 
L. J. Ch. 487; 1386 L. T. 124; 70 Sol. Jo. 
965; [1926] B. & C. R. 65. 


1829. Add. Annotation :-—As to (1) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 


13842. Add. Annotations :—Refd. Re Darwen & 
Pearce, [1927] 1 Ch. 176; Sinith v. Wood 
(1928), 1389 L. V. 250. 


1506. Add. Annotution :-~Mentd.  _A.-G. v. 
Pritchard (1928), 97 L. J. K. B. 561. 


1520. Add. Annotation :—Mentd. Re Lister, La p. 
Bradford Overseers & Bradford Corpn., 
[1926] Ch. 149. : 

1523. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. C. 252. 

1561. Add. Annotation :---Refd. Jenkins v. Jenkins, 
[1028] 2 K. B. 501. 


1570. Add. Annotations :—Refd. Firm of R. M. 


on the discharge of the debt. If he 
fails in this duty, the peal is entitled 
to credit aguinst his liability for the 
damages suffered by such breach of 
duty by the creditor.--NoRTHERN 

NKING Co., Lip. v. NEWMAN & 
CALTON, [1927] I. R. 520.—IR. 


Cout. 217.—CAN. 
PART IX. SEOT. 2, SUB-SECT. 4.--- 
A. (8). 


@ i, ~—-—-.}—Jicld: it was not 

necessary to show that the surety was 

prejudiced by tho giving time.-—- 

DARLING v. MCLEON (1861), 20 U. CO. R. 
2.-—CAN. 


a 


PART IX. SECT. 2, SUB-SECT. 4.— 
A. (6). 


1322 ——, }-—OoRRIGAT. 


fik. Vv. 
BOULTON (1898), 17 U. CG. RR. 131.— 
OAN, 


PART IX. SECT. 2, 8UB-SECT. 4.— 
B. (d). 


sp. Alicration in number of instal- 
ments.j—-Held > not made on a basis 
of extension of time, so as to release 
the surety from ULability.—MALKIN 
(W, Hi.) Oo., Lip. v. SHERMAN (1925), 
35 B. ° R. 445.—CAN. 


PART IX, sae 2, SUB-SECT. 4.— 


- (8). 
1864 xv. Pre eve ary v. 
LYBNOR, [1927] N. Z L. R. 757.—N.Z. 


PART rx. SECT. 2, SUB-SECT. 7.—C, 


1451 1. Fraud of employee— Neglect 
of employcr to supervise conduct—Neglect 
must be gross. }—Cireumstances in 
which :—~Held: gross negligence in 
checking accounts discharged the 
surcty. — FRAH“R v. WATERFORD 
oe CountiL, [1926] I. R. 505.— 


1455 I. —— Checking accounts. } 
——FRAHER tv. WATERFORD COUNTY 
Counoiz, [1926] I. R. 505.—IR. 





PART IX. SECT. 2, SUB-SECT. &.—A. 


st. General rule.|—If it is an express 
or implied condition of, or collateral 
to, the arrangement for a guarantee, 
that an pte security, whether 
inchoate or complete, should be made 
or kept oftective by the creditor for the 
benefit of the parties as a counter: 
security, fatlure to. observe that con- 
dition harges the surety absolutely 
inasmuch as he has not got the contract 
he bargained for. 

If there is, in fact, in the possession 
of the creditor such a counter-security, 
it is the duty of tho creditor, whether 
ita existence is known to the surety 
or not, to exeroise reasonable care in 
maintaining it for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 
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PART 1X. SECT. 2, SUB-SECT. 8.—B. 

1480 i. Release of morigage debt.) 
—Held: the surety was not liable 
tnder the guarantee.—ORCHISTON v. 
oe [1924] N. Z. L. R.1170.— 


PART IX. SECT. 2, SUB-SECT. 9.---A, 


1499 i. When surety discharged — 
Release of debtor.) - MILNE vt. YORK- 
SHIRE GUARANTER & SECURITIRS 
CORPN. (1906), 37 5. C. RK. 331.--CAN, 


PART IX. SECT. 2, SUB-SECT. 9,— 
B. (a). 


_ sv. Sale of debtor's ity of redemp- 
tion.|-—Held: not a release of debtor, 
nor of his surety.—Stewarr v. CLARK 
(1863), 13 C. P, 203.-—CAN. 


PART IX. SECT. 25 SUB-SECT. 9.—- 
B. (0). 


sw. Release of co-lessee—Surety dis- 
charged.}—IamaN v. WIDEN » B 


PART IX. BRUT an SUB-SECT. 9,— 


1561 iv. —-—- ——~.]—HOLLIDAY », 
HoGan (1893), 20 A. R. 298.—CAN, 


Cases 1570—-1826a. 


1790. Add. 


1790a. ———- ——. 


K. BR. M. v. Firm of M. R. M. V. L. (1926), 95 
L. J. P. C. 197; Pirie v. Richardson (19286), 
70 Sol. Jo. 1028; Cumberland v. Lanarkshire 
Tram Co. (1927), 20 B. W. C. C. 780; Jenkins 
v. Jenkins, [1928] 2 K. B. 501. 


1571. Add. Annotations :—Mentd. Bennett v. 


Whitehead, [1926] 2 K. B. 380; Firm of 
Ri. M. K. R. M. v. Firm of M. BR. M. V. L., 
[1926] A. C. 761; Pirie v. Richardson (1926), 
70 Sol. Jo. 10233; Hardie & Lane v. Chiltern 
(1927), 96 L. J, K. B. 773. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


1576. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


1577. Add. Annotation :-——Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


1582. Add. Annotation :—As to (2) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 


1608. Add. Annotation :-—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


Part X.—Avoidance of the Guarantee. 


1739. Add. Annolation ;:—Mentd. Hong Kong & Shanghai Bank v. Lo Lee Shi, [1928] A. C. LS81. 


Part XI/.—Indemnity. 


1745. Add. Annotation :—Refd. Wiggins v. Lavy 


(1928), 44 T. L. R. 721. 


1784. Add. Annotation :—Mentd. H. v. H., [1928] 


P. 206. 


1787. Add. Annotation :—Refd. Pontypridd Grdns. 


v. Drew, [1926] 1 K. B. 567. 


1789. Add. Annotation :—Refd. Pontypridd Grdns. 


v. Drew (1926), 95 I.. J. K. B. 1030. 


Annotation :—Overd. Pontypridd 
Grdns. v. Drew (1926), 95 L. J. Ix. B. 1030. 


-|—Guardians who supply 
goods to a pauper by way of ordinary poor 
relicf have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes, No. 
1790, overd.—PONTYPRIDD UNION v. DREW, 
[1927]1 K. B. 214; 95 L. J. K. B. 10380; 136 
L. T. 83; 90 J. P. 169; 42 T. L. R. 677; 70 
Sol. Jo. 795; 24 L. G. R. 405, C. A. 





1800. Add. Annotution :—-Consd. Re Harrington 
Motor Co., Ea p. Chaplin, [1928] Ch. 105. 

1826a. Limited to claims by third parties.|—Pltfs. 
took a lease of premises from deft. railway 
co., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. One of 
the terms was that pltfs. “ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.’’ When pltfs. 
were using the gangway some trucks were 
shunted down the Ime, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
jiability & pleaded the above term of the 
supplemental agreement :—Held: the under- 
taking was only one to hold defts. harmless 


See, further, Poor Law. 


PART X. SECT. 4, SUB-SECT. 2.—C. 


1685 i. Character.J)—-An offer, by an 
employer, who has knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom he secks or obtains, without 
disclosure, a fidelity guaranty, that, 
so far as he is aware, the employee 
whose Nba is to be guaranteed is 
not dishonest. If that representation 
is untruc, it matters not that the 
emnployer’s failure to disclose the true 
situation was not wilful, intentional, 
or with a view to advantage himself.— 
EBY-BLALN, LTD. v. MATTHEWS, [1925] 
2 P—D. L. dt. 382 ; 56 oO. L. R. 383.—CAN. 

1685 ii. ——-.]—Where an employee 
is required to furnish a fidelity bond, 
& his employer knows that he has been 
dishonest in the office or service to 
which the bond ts to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appct., such 
non-disclosure releases the surety.— 
RuRAL MUNICIPALITY OF CHURCH- 
BRIDGE No. 211 v. LONDON GUARANTEE 
& ACOIDENT Co., LTD., (1925)3 D. L. R. 
341; [1925] 2 W. - Re 3343; 19 
Sask. Tie R. 450.—CAN. 

1685 iil, S. P. MAYFIELD RURAL 


against claims by third parties. — GREAT 


MUNICIPALITY, No. 406 v. LONDON & 
L,ANCASHIRE GUARANTEF & ACCIDENT 
Co. OF CANADA, [1927] 1D. L. RR. 403; 
[1927] 1 W. W. RR. 67; 21 Sask. L. RR. 
283.— CAN. 


gi. —— Statement made in ignorance 
& without fraud.j—For the purpose of 
a renewal of a fidelity policy, pltfs. 
eertified to defts. that the employee 
‘ig not at yuesont in arrears or 
default.”?> The employee was in fact 
in arrears & default at the time, but 
the certificate was made without 
knowledge of this & without fraud :— 
Held: pe. could not rceover under 
the policy.—-DOMINION OF CANADA 
GUARANTEE & ACCIDENT Co., LTv. v. 
CIry OF 
R. 161; 


HOUSING COMMISSION OF 
Hanirax, [1927] 4 D. lL. 
[1927] S. C. R. 492.—CAN. 


PART X. SECT. 4, SUB-SECT. 3.—C, 


17131. Asto nature of transaction. }— 
It is a good defence to an action on a 
guarantee that it was executed by the 
surety in the belicf, induced by the 
fraudulent misrepresentations of debtor, 
that it is a document of another nature. 
—WaATEINS (J. BR.) Co. v. HANNA 

Sask.), [1926] 4 D. L. R. 933; (1926] 

W. W. R. 800.—CAN, 
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PART X. SECT. 5, SUB-SECT. 2. 





1730 ii. ——.J—Meld: tho 
influence exerted by the husband was 
not undue influence, & the wife 


executed the guarantee as the result 
of her own considered judgment of 
the consequences thereof.— CANADIAN 
BANK OF COMMERCE 1. FOREMAN, 
11927} 2 D. L. RR. 5303 $1927] 12 
an” R. 783; 22 Alta. L. R. 443.—- 


rs PART XII. SECT. 1. 
1744 iii, —-— Person indemnified 
-}--Where o person entitled 
to he indemnified is insolvent:— 
Semblc: tho contract to indemnify 
him has the same effcct as if it were a 
guarantec to the principal creditor of 
payment of the debt.— Fe WINDING-UP 
Aor & FRANOO-CANADIAN MORTGAGE 
Co., Lrnp., Re BANK OF MON'TREAT: 
earae ¢ [1927] 1 W. W. ht. 403; 
C. B. R. 176.—CAN, 


PART XII. SECT. 6, SUB-SECT. 1.—A, 
1825 ————, J— RUTHERFORD, 


ii. 
BroveL (1861), 12 C. DP. ¥.—CAN. 


1825 iii, —~—.]——-GRAND TRUNK 
Pacirio Coast 8.8. Co. » VicToRia- 
VANCOUVER STEVEDORING Co. (1919), 
43 D. L. R 231.— CAN. 


Vol. XXVI.—Guarantee and Indemnity. Cases 1826a—1889. 


WESTERN Ry. Co. v. DURNFORD (JAMES) & 1867. Add. Annotations :-—Retd. Re Harrington 


Sons, Lrp. (1928), 189 L. T. 145; 447. L. R. Motor Co. (1927), 44 T. L. BR. 58; Hoods’ 
415; 83 Com. Cas. 251, H. L.; affa., S. C. sub Trustees v. Southern Union General Insce. of 
nom. DURNFORD (JAMES) & "SONS, LID. v. _ Australasia, [1928] Ch. 793. 

Ta. TEEN Re. Co. (1027), 188 In T4977, Add. Annotation :—Retd. Admiralty Comrs 


v. 8.S. Susquehanna, [1926] A. C. 655. 


Annotation :—Mentd. eee y v. Hurst & Blackett & 
Houston (1928), 447 L. Tt, 451 1889. nae: Annotation :--As to (2) Refd. Ityman 
1830. Add. Annotation : —As to (2) Refd. Stoney v. Hyman, Hughes », Hughes (1928), 
Eastbourne R. D. C., [1927] 1 Ch. 867. T.. T. 416. 


Cases 65-—-855a. 
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HIGHWAYS, STREETS AND BRIDGES. 


Part |1.—Definitions 


65. To the existing paragraph add as follows :— 
(3) The words ‘‘ annual payment towards 
the cost of the maintenance & repair’’ in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of years. 


Annotations :—As to (1) Consd. Manchester Corpn. v. Auden- 


and Characteristics. 


shaw U. C. & Denton U. C., [1928] Ch. 763. Apld. Reigate 
Corpn. v. Surrey County Council, [1928] Ch. 359. 

66. Add. Annotation :—As to (1) Consd. Reigate 

coe v. Surrey County Council, [1928] Ch. 

Add. Annotation :—Refd. Howard-Flanders 

v. Maldon Corpn. (1926), 1385 L. T. 6. 

Add, Annotation :—Generally, Mentd. Thur- 

rock Grays & Tilbury Joint Sewerage Board 

v. Thames Land Co. (1925), 90 J. P. 1. 


79. 
96. 


Part Il.—Origin and Proof of Highways. 


178. Add. Annotation :—-As to (2) Refd. Stoney v. 
Eastbourne R. D. 0. & Devonshire (1925), 90 
J. P. 183. 

187. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 
J.P. 57. 

189. Add. Annotation :—As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 157. 


196. Add. Annotation :—As to ey) Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 

216. Add. Annotation :—Consd. pane v. HKast- 

R. D. C. & Devonshire (1925), 90 


219. Add. Annotation :—As to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 812. 

225. Add. Annotation 
Klectric Supply 
[1926] A. C. 355. 

226. Add. Annotation 
Electric Supply 
[1926] A. C. 355. 

227. Add. Annotation 
Electric Supply 
[1926] A. C. 355. 

236. Add. Annotation :—Generally, Mentd. Birk- 
dale District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 

241. Add. Annotation :—Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

251. Citations: Noe “LL. R. 3 Exch. 316” read 

“TL. R. 2 Exch. 316.” 
Add. Annotations :—As to (1). Consd. Stoney 
v. Hastbourne R. D. C. & Devonshire (1925), 
90 J. P. 133. As to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
159. Generally, Refd. Stoney v. Kastbourne 
R. D. C. & Devonshire (1925), 90 J. P. 67. 

285. Add. Annotation :—As to (1) Refd. Stoney »v. 
HKastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 


:—Mentd. Birkdale District 
Co. v. Southport Corpn., 


:—Mentd. Birkdale District 
Co. v. Southport Corpn., 


:—Mentd. Birkdale District 
Co. v. Southport Corpn., 


PART I. SECT. 6, SUB-SECT. 2. 


sa. By Government hry MEP tag 
against previous i eae }— 


i, 
UNT-. Ass’s, v. BERTIE 
soy v. KR. (1861), 1 Re A. ABD. 4D. LL. R. 
CAN. CAN. 


503 ; 


PART III. SECT. 1. 


610. L. R 


298. Add. Annotation :—Generally, Refd. Boult- 
wood v. Paignton U. 1). C. (1928), 92 J. P. 98. 


User by sufferance.]—Deft. council 
claimed that there was a public footpath 
over pltf..s park. On a plan attached to 
an inclosure award of 1816 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, & then turned off through 
the park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. There 
was no evidence of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their friends :—Held: the proof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that, 
at some time the owner of the soil had 
dedicated the path to the public of which 
there was no evidence, & the evidence of user 
was user by suffcrance only since 1816, before 
which no such public footpath was shown to 
exist. —FENWICK v. HUNTINGDON RURAL 
District CounNcIL (1928), 92 J. P. 41 
|—The purchaser of land sold 
‘subject to rights of way,’’ after an un- 
eg ected a es of way had been established 

ehalf of the public, brought an action 
Bcainat the vendor for breach of the implied 
covenants expressed by his having conveyed 
as ‘‘ beneficial owner.’’ The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the last  peghoioacts for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made re Bpeon yey in 1802 & 
1840, in neither of which was the right of 
way ‘marked :—Held: the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 


322a. 








355a. 


PART III, SECT. + nada 4,.— 
ad. Lane less than oreneiion minimum 
private st dened —No dedication 


width o 
inferr 1 OaReer IMPoRT Co., as 
». Beate & Co., LTp., (19277, N. 


L. R. 87.—N.Z, 


Point ABINO 
OWNSHIP, [ Ee 
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than ag regards tithe; they were not, there- 
fore, primd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft. the onus 
of proving that the dedication was prior to 
1782.—STONEY v. EASTBOURNS RURAL 
Counci., [1927] 1 Ch. 367; 95 L. J. Ch. 312; 
135 L. T. 281; 90 J. P. 173; 70 Sol. Jo. 690; 
24 L. G. R. 333, 0. A. 
355b. —-— ———.]—A tithe map & award produced 
_ from the proper custody may, in cases in 


which the question is whether a highway was 
dedicated to the public before or after 


Vol. XXVI.—Highways. Oases 355a—945. 


Mar. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
throughout LEving memory. as_ evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public.—A.-G. (FEVERS- 
HAM'S (EARL) TRUSTEES) v. STOKESLEY RURAL 
District Cotncin (1928), 26 L. G. R. 440. ° 


356 


Add. Annotation :—Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 


Part V.—Rights in Connection with Highways. 


546. Add. Annotation :—Mentd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. 


607. Add? Annotation :—Refd. Noble v. Harrison, 
[1926] 2 K. B. 332. 

618. Add. Annotation :—Apld. A.-G. v. Hornsey 
B. C, (1926), 43 T. L. BR. 92. 


634. Add. Annotation :—Mentd. Montreal City v. 
Montreal Harbour Comrs., Tetreault v. 
Montreal Harbour Comrs., [1926] A. C. 299. 


651. Add, Annotation :—As to (1) Refd. Howard- 


Flanders v. Maldon “Corpn. (1926), 
L. T. 6. 

Add. Annotation :—As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 185 L. T. 6. 
Add. Annotation :---Dbtd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 
Add. Annotation :— Generally, Mentd. Light 
v. West, [1926] 2 K. B. 238. 

After this case add ‘ 
uncertainty.|—See CONSTITUTIONAL 
Vol. XI., p. 564, No. 687.” 


135 
657. 


661. 
664. 





Grant void for 
Law, 


676. 





Part VI.—Repair of Highways. 


786a. -- Increased burden of traffic.]- 
A road was constructed by pltf. corpn. under 
powers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain specification 
& that it should thereafter be maintained at 
pitfs.’ expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements, 
& was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of traffic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road :—Held: (1) pltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, & that liability 
still continued, notwithstanding the change of 
circumstances brought about by the Increase 

PART III. SECT. 2, SUB-SECT. 7. 
404 i. Non-user by lic. }-—-BRITISH 
OatumsBia Hor Oo., Lrp, v. DIATRICT 
«R.1715 [1925] 


or KENT, [1925] 3 D. L 
2 W. W. R. 31.—CAN. 


PART III. SECT. 3. 

4384 i. Compliance with statutory 
requiremenia— Failure of commissioners 
to return of laying ovt—Laying out 
not invalidated.J-——BROWN v. Moitenr 
(1841), 1 Kerr. 311.—OAN. 


Cas. 723.—CAN. 


789 ii. 





CANADA SOUTHERN 
NATIONAL BRiIDGD Co. (1883), 8 App. 


PART VI. SECT. 1. 
789 i. Revsed., 26 A. R. 43. 


road.J—A municipality 
damages for an accident resulting from 
the breach of its duty to keep every 
portion of a road in repair, that is, in 
& At condition to be travell 





of traffic; (2) the obligation to maintain the 
road rested on plftfs. alone.—MANCHESTER 
CoRPN. v. AUDENSHAW URBAN Council. & 
DENTON URBAN COUNCIL, [1928] Ch. 763; 97 
L. J. Ch. 2763 139 L. T. 509; 92 J. P. 168; 
44 T. L. R. 628; 72 Sol. Jo. 452; 26 L. G. KR. 
343, O. A. 


Add. Annotation :—As fo (1) Consd. Reigate 
Corpn. v. Surrey County Council, [1928] Ch. 
859. 


819. Add. Annotation :—As to (1) Refd. Palmer v. 
Crone, [1927] 1 K. B. 804. 


Add. Annotations :—As to (1) Apld. A.-G. v. 
Hornsey B. C. (1926), 438 T. L. . 92. Refd. 
Reigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 


Add. Annotation :—Consd. Garnett v. Pratt, 
{1926] Ch. 897. 


very heavy vehicle is not entitled to 
drive it to the extreme edge of a raised 
road built of earth tn absolute reliance 
that it will not crumble.— BLACKIE ¥. 
MUNICIPALITY OF MINIoTA, [1925] 4 
D. L. lt. 1054; [1925] 3 W. W. R. 
561.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

sg. Liability of village—Village Act, 
R. S. A. 1922 (ce. 109), @. 88.}— Before 
a village can be held Hable for damage 
resulting from a defect in a road, it 


797. 


892. 


945. 


Ry. Co. v. INTER- 


nortion of 


Hvery 
is Hable in 


ed upon.-— 





RRA v, MUNICIPALITY OF MINTO, b th d is withi 

PART V. SECT. 1, SUB-SECT. 2. (1995) 8D. L. R523; 1925) 2 BE ie tie hisea GP tan de apeciied 
ai, a Oneal — HASAN v, e e R. 657 ; 35 Man. L. R. 190.— in the above eect.—- GREENAWAY v. 
ZAMAN (1924), 41 T. L. R. 88.—IND. CAN, a ‘ Se ae Aes ce 43925) 
789 lil. beaemcaaras .-— Oug. ° * ° ° ° e r 

. PART V. SECT. 5, SUB-SEOT. 1. every portion of a public road must 667; 21 Alta. L. Rt. 431 s varying, 
af. Power of International Bridge be kept in repair by tho municipality [1924 4 2 Le fic 977; [1924] 3 


Company— To regulate 


in which the road 
647 


es, the driver of a 


Cases 997—1191a. 
997. Add. Annotation :—Refd. A.-G. v. Hornsey 


1006 Re 
CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 


sk. Not suspended by provision of Upon & motor car. 
statutory remedy.) —R. v. TOWN OF Coen hey” cocaying condition :— Hed Consolidated Municipal Act, 1922, 
aseumed the duty of caring forthe trees 7; 460 3), & were liable.—-OoKERS v. 
lanted upon the highway, were Hable + hdd a [1925] 2 D. L. R. 250; 
or discharging that duty negligently.— D L'R333. 
Mietlon UWE Ae wes pene Hivestis v. CITY oF TORONTO, [1926] so 3.—CAN. 
—R. v. Portact LA Prargig RURAL RE wae ee 
MUNICIPALITY (1905), 2 W. L. R. 141; 
10 Can. Crim. Cas. 125.—CAN. | 


Panis (1862), 


PART VII. SECT. 2, SUB-SECT. 8.—B. 
1107 i. Neglect to repair after con- 


PART VIIL SECT. 1, SUB-SECT. 1. 
bi, —— ——. TRONG ¥. ARRAN. 

1913), 28 O. L. fe Tee 0. W. N. Sidewalk & was 

65; 12D. L. R. 44.—CAN, 


sm. No power to alienate part of old was covered wi 
road.J—CHAPPUS ¥. LA SALLE, [1927] 


B. C. (1926), 43 T. L. R. 92. 


1002a. Walls & roof of tunnel.]—In 1823 a road 


was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footpath. In 1923 the road became 
a main road, pltfs., S.’s successors in title to 
the soil through which the tunnel] was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel :—Held: (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maintenance, & the 
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costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
payment; (2) even if S., having in 1823 
tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because plitis. were not 
only S.’s successors in title but. also a high- 
way authority.— REIGATE Coren. v. SURREY 
County CounciL, [1928] Ch. 359; 97 
L. J. Ch. 168; 138 L. T. 691; 92 J. P. 46; 
447. L. R. 808; 72 Sol. Jo. 1543; 261.G.R. 
278. 


Part VIl.—Enforcement of Duty to Repair. 


1053. Add. Annotation :—Refd. A.-G. v. Hornsey B. C. (1928), 43 T. L. R, 92. 


Part VIII. 


Powers, Duties and Liabilities of Highway 


Authorities. 


1146a. Removal of footway.]—A municipal 


corpn. in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), 8. 149, widened a narrow street in the 
town by entirely removing a raised & kerbed 
footway on one side, & throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
apn action in the county ct. for a mandatory 
order to restore the footway, & for damayes 
for injury to his property. It was proved 
that the access to & egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 
before :—Held: the county ct.-judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 


way was unreasonable & arbitrary, & it was: 


PART VII. SECT. 1. 
R. v. LAMBTON 


ii. -——. 


3D. L. R. 764; 60 OL, R. 564.- 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 


not sufficient for the action to be bond fide > 
& the order was properly made.—HoOwaRpD- 
FLANDERS v. MALDON CoRPN. (1926), 135 
L. T.6; 90 J. P. 97; 70 Sol. Jo. 544; 24 
L. G. BR. 224, C. A. 


1164a. Duty to inspect trees—On private ground 


adjoining highway—Patent danger.|—MAcKIE 
v. DUMBARTONSIIIRE Counry CoUNCIL, 
WESTERN District COMMITTEE (1927), 71 
Sol. Jo. 710; 91J.P. Jo. 634, H. L. 


Obstruction during construction of 
new road.|—A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pitf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the fence in time, which had no red 
Jamp or other warning of danger upon it, & 





condition. Plitt.’s injury was not 
attributable to any lack of care on her 
art. The aah authorities had know- 
edge of the dangerous condition for 


11640 i. Duty to inspect trees.}.—A five or six days before the accident & 


C. Pp, 445,.—CAN. = 


fell when walki 


sidewalk at the 


made no attempt to remove the 
tree planted in co Min Satie | ioce danger :—Held ; the city corpn. were 


guilty of gross negligence within 


oan reveg., [1924] 2 





r (p. 389) ii. Dangerous condition 


PART VIII. SECT. 1, SUB-SECT. 5, “own to pedestrian.}—W hore a person, 
ci. S. 2. PHRASEY 
(Alta.), [1927] 2 W. W. i. 
r (p. 389) 1. ——~.]-—-Pltf. slipped & makes use of it, inste of walking 
upon a olithic on the road as he has previously done, 


who knows that a sidewalk is in a 


. EDMONTON dangerous condition because of a pile 


445.—CAN. of slippery snow thereon, deliberately 


or five or & thereby sustains injuries, the maxim 


six days before this occurrence, the  volenti non fit injuria is applicable.— 

oint where she fell 
glare ice & was . iL. R. 5143 to WwW. W. 

consequently in a slippery & dangerous 499; 21 Sask. L. R. 65 .—CAN. 


648 


ROBINSON v. ASSINIBOIA TOWN, [1927]- 
D R Ww. R. 


was not watched, ‘drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury & damage to the car :— 
Held: the corpn. being in occupation of the 
Jand under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence.—OLDHAM v. SHEEF- 
FIELD CORPN. (1927), 1436 L. T. 681; 91 J. P. 
69; 43 T. L. BR. 222; 25 L. G. R. 94, C. A. 


crise ae :—Consd. Coleshi]] v. Manchester Corpn., [1928] 





Trench dug in unfinished road.]— 
Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway & closed at its eastern 
end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb- 
stones; houses were being built on the 
northern side & heaps of earth & building 
materials made the footpath on this side 
impassable ; the footpath on the south side 
was stiJ] unfinished, but twas traversable ; 
it was bounded by a fence of wooden posts 
& bars; the middle of the road was levelled 
but not metalled ; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlighted. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new road. Pitf. on a 
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Cases 1191a—1280. 


Sept. evening, while there was still daylight, 
walked with a companion down the highway 
& into the uew road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & plti. 
fell into the trench & was injured :—Held: 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensee.— COLESHILL v. MAN- 
CHESTER CORPN., [1928] 1 K. B. 776; 97 
L. J. K. B. 229; 138 Tl. T. 5837; 92 J. P. 
373; 44T. L. R. 258; 261. G. R. 124, 0. A. 


1197. Add. Annotation :——Refd. Oldham v. Sheffield 


Corpn. (1927), 136 L. T. 681. 


1216. Add. Annotation :—-Apld. Manchester Corpn. 


v. Audenshaw U. C. & De on TI. C., [1928] 
Ch. 127. H 


1228a. Amount of payment—-How calculated— 


Local Government Act, 1888 (c. 41), s. 11 (2).] 
—SANDGATE URBAN DisrrRicr COUNCIL v. 
Kent County Councin, No. 65, ante. 


1268. Add. Annotation :—Refd. Oldham v. Sheffield 


Corpn. (1927), 136 L. T. 681. 


1272. Add. Annotation :—Gencrally, Mentd. R. v. 


Copestake, Ea p. Wilkinson (1926), 90 J. P. 
191. 


1278. Add. Annotation :—Refd. Oldham v. Sheffield 


jorpn. (1927), 136 1... I. 68]. 


1280. Add. Annotation :-~Refd. Oldham v. Sheffield 


Corpn. (1927), 186 L. T. 681. 


PART VIII. SECT. 1, SUB-SECT. 9. 


sd. Street railway track adjacent to 
highway.j—Plitfs. in a motor. car 
attempted to cross the tracks of a 
street railway, which were at that 
point not laid upon the travelled 
highway but upon land owned by tho 
city corpn. adjacent to the travelled 


highway. The place of crossing was 
in a dangerous condition, by reason of 
the trac not being ballasted but 


simply resting upon exposed sleepers. 
The car was imprisoned there & run 
into by a street car, & pltfs. were 
injured & the car damaged :—Held : 
the city corpn. were liable since, 
althoug no obligation to repair 
existed, thero was a trap or concealed 
dunger.— JAMES v. TORONTO (1925), 57 
a R, 322 Po affg. 27 O. W. N. 233.— 


PART VIIL. pens SUB-SECT. 11.— 


1190 i. Liability for failure to light—— 
Statutory duty to light.}—A motor car 
driven at night came into collision 
with a tramway island, & was damaged. 
In an action against defenders, as the 
local authority charged, under Jdin- 
burgh Municipal & Police Act, 1879, 
witb the lighting of the streets, it was 
proved that a red lamp situated ou the 
sland was not lit at the time of the 
accident. It was also established that 
defenders had not failed in their duty 
with respect either to the construction 
& condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight during the hours 
of darkness :—Held: the standard of 
performance could not be absolute, 
but must be relative to the best avail- 
able means of achieving cxact per- 
formance, &, in the absence of evidence 
of any failure on the part of defenders 

take every reasonable means of 


pet age out their statutory obliga- 
tions, they fell to be assoilzied 


KrOGH v. KDINBURGH MAGISTRATES, 
{1926] S. C. 814.—SCOT. 

Yr i. -.}—A corpn. planted trees 
along one of its streets, & resp. 6us- 
tained injurics through his motor car 
colliding with one of the trees on a 
dark night. There was a street-lamp 
in the vicinity, but it had gone out :-— 
Held: the corpn. having caused a 
dangerous obstruction on the street, it 
was its duty to Nght & keep lighted 
the obstruction, so as to make it visible 
to porsons using the street.—OAMARU 
ieee CLARKE, [1927] N. Z. L. fh. 


PART VIII. sen SUB-SECT. 11.— 





1210 i. Liability of driver—-Accidental 
injury.j—Ifeld : the driver of a horse 
van, which was capsized against a 
lamp-post by a gust of wind, was not 
liable in damages under General Police 
& Improvement (Scotland) Act, 1862 
(c. 101), 8. 128, in respcct that the 
breaking of the lamp was not his act.— 
Hoaa v. MACPHERSON, [1928] 8S. C. (J.) 
15.—SCOT. 


PART Vill. SECT. 5, SUB-SECT. 1.—A, 


1260 xxii. ——— ——.]—GREER 2. 
MuLMuUR TownsnipP, [1926] 4 D. L. R. 
132; 59 O. L. Rh. 259.—-CAN. 


1260 xxiii. —— -]—LINGRELL 
v. Stocks No. 363 MUNICIPAL DISTRiIcT 
(Alta.), (1927) 3 D. L. R. 478; [1927] 2 
W. W. R. 3] 38.—CAN. 

g (p. 403) i. —— Ditch without 
guards or railings.}—-WALToNn v. 
YORK Country Corpn. (1881), 6 A. R. 
181.—CAN. 

k (p. 404) f. Failure of traveller 
to see.}—Where a traveller fails to seo 
an obstruction which a person using 
ordinary care would have avoided, the 











statutory Hability does not arise.— 


k (p. 404) fi. —— Imbedded wi e.j— 
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PIU, was injured by tripping over a 
wire imbedded in a strect :—Held: 
defts. had not discharged tho onus 
of removing the presumption that they 
had failed in their duty.—Woopcock 
% VANCOUVER (3B. C.), [L927] 3 
W. W. QR. 759.—CAN, 

cci, ~——~.)—Where an accident 
results from lack of repair of a road, 
a presumption arises, without evidence 
that the municipality responsible for 
the road had notice of its condition, 
that the statutory duty to repair hua 
been neglected.— REA v. MUNICIPALITY 
OF MINTO, {1925} 3 D. L. R. 523; 
{1925] W. W. Rh. 657; 35 Man. UL. lt. 
190.-—CAN. 


PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 


1289 {., Damage to adjoining 
ouners-——Construction of road causing 
flood.|—Municipality :—Held: lable. 
—MREIER v. FRANKLIN, LIMPRECHT v. 
FRANKLIN, STREICH v. FRANKLIN 
(Man.), [1926] 3 D. L. R. 433; [1926] 
2W. W. R. 330.—CAN. 

1289 ii. -—— Negligent constric- 
tion of ditches causing flood, |-—-STADNIOK 
r. Burrost MUNICIPALITY, [1927] 4 
Di. R. GL; (1927) 3 W. W. R. 49; 
37 Man. L. I. 26.—CAN. : 

1289 iii. -——-- Road materials 
carried into raceway by violent storm.) 
--Held: defts. wero not Hable.— 
SNOOK v. BRANTFORD TOWN COUNCIL, 
(1856), 14 U. C. TR. 255.—CAN. 

sk. Road under repair Minister of 
Highways.j—Held: as long as the 
work of construction or repair is being 
carried on, the highway is removed from 
the direction, control & management 
of the municipality, which is not liable 
to travellers for damages resulting 
from ita state of repair until the high- 
way is again under its control & man- 

ement.—HORSFIELD v. CANA RURAL 

UNICIPALITY No. 214; [1925] 2 
b. L. R. 8745 {1925] 1 W. WwW. Rn. 
1067; 19 Sask. L. R. 378.—CAN, 











Cases 1880a—1628. ENGLISH AND-EMpire DIGEST SUPPLEMENT. 


Part IX.—Nuisances and Remedies. 


413380a. ——- -——— Enclosing ey v. 
OapDEN (1702), Fortes Rep. 251 ; 7 Mod. Rep. 


45; 92 EB. R. 839. 


1369a. Fireplug — Projection above pavement— 
Liability of water company.]—A fireplug had 
been lawfully fixed in a footpath by defts. 
Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement, The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell over the fire- 
plug & was hurt :—Held: as the fireplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by plté. 
would lie against defts.—-Moorr v. LAMBETH 
WATERWORKS Co. (1886), 17 Q. B. D. 462 ; 
55 L. J. Q. B. 304; 55 L. T. 809; 50 
J. : 756: 84 W. R. 559; 2 T. L. R. 587, 
C. A. 

Annotations :—Apld. Thompson v. Brighton Corpn., Oliver v. 
Horsham L. B., {1894] 1 Q. B. 332. Consd. Hartley v. 
Rochdale Corpn., [1908] 594. Apld. G.C. Ry. v. 
Hewlett, [1916] 2 A. C. 511. Refd. R. ». Poole Corpn. 
(1887), 19 Q. B. D. 602; Steel v. Dartford L.. B. (1891), 
60 I.. J. Q. B. 256; Dawson vw Bingley U. 1D. C. (1910), 
tie P.17; Papworth v. Battersea B.C. (1914), 79 J. VP. 

1372a. Liability of water company.]- 

A water co., at the request & expense of the 
owner of a house, laid down a service pipe 
leading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement, 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out. 
of repair, it projected above the pavement, 
& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
could not be repaired without being removed, 
or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part. of those who were 
liable for the repair of the hinge :—Held: 
the co., who alone had power to break up the 
street for the purpose of repairing the guard- 
box, were responsible for its repair, & liable 
in respect of the injuries sustained by pltf.— 
CHAPMAN v. FYLDE WATERWORKS Co., 
[1894] 2 Q. B. 599; 641.5. Q. B. 15; 71 
L. T. 5389; 59 J. P. 53; 483 W. R. 1; 10 
are R. 5680; 38 Sol. Jo. 629; 9 R. 582, 

Annotations :-—Consd. Colne Valley Water Co. v. Ha 
96 L. T. 395. "Distd. Stacey .. Gas Light Coke Con 
Metropolitan Water Board & West End Tailoring Co. 
(1910), 9 &. G. R. 174. . Batt v. Metropolitan Water 
Board, |1911] 2 K. B. 965. Refd. Grand Junction Water- 
works Co. v. Rodocanachi, [1904] 2 K. B. 230. 

1381a. .|—A person placing a dangerous 

obstruction in a highway, or in a private road. 

over which persons have a right of way, is 





ee en 


PART IX. SECT. 1, SUB-SECT. 1.—A. 


k i, ——— Obstruction on nari not used 
b mublic.}—R. v. BENNETT (1825 ,- 
N. 8. Dig. 400-—GAN. i 


sn. Obstruction permitted—Duty of 
person causing obstruction to provide. 
lighta at night.|}—HeRvrEY v. Frencn 


bus 


PART IX. SEOT. 1, SUB-SECT. 1.—N. 


sp. Prickly bush protruding through 
fence.|—Where deft. permitted a gorse 
h gro on hig land to project 
over a street, & pltf. was injured by 
a thorn of the bush poner one 
of his eyes :-—Held: deft. was liable.— 
he = — (1924), 27 W. AL. RR. 


bound to take all necessary precautions to 
protect persons exercising their right of way ; 
& if he neglects to do so, is liable for the 
consequences.—CLARK v, CHAMBERS (1878), 
3Q. B.D. 327; 47. J. Q. B. 427; 38 L. T. 
454; 42 0. P.488; 26 W. R. 618. 


Annotations :-—Consd. Bull v. Shoreditch Corpn. (1902), 67 

J. P. 373 on v. Long, [1916] 1 K. B. 1485 Loh 
Glasgow City Corpn. v. Taylor, {1922) 1 A. OC. 44. Red. 
A.-G. v. Tod-Heatly & Brownrigg q 79), 76 L. T. 174; 
Tolhausen v. Davies (1888), 59 « T. 436; McDowall v. 
G. W. Ry., (1902) 1 K. B. 618; Latham v. Jobnson & 
Nephew, [1913] 1 K. 8. 398. Mentd, The Bernina (2) 
(1887), 12 P. D. 58; Coldriok v. Partridge, Jones (1909), 
78 L. J. K. B. 482; Cory ». ¥rance, Fenwick, [1911) 1 

K. B. 114; Weld-Blundell +. Stephens, [1920] A. ©. 956; 
The San Onofre, [1922] P. 243. 

41391. Add. Annotation :-—Refd. Williams v. Larsen 


(1928), 21 B. W. C. C. 339. 


1397. Add. Annotation :—Mentd. S.S. Singleton 
Abbey v. 8.8. Paludina, [1927] A. C. 16. 


1309. Add. Annotation :—Distd. Oldham v. 
Sheffield Corpn. (1927), 1386 L. T. 681. 


1447, Add. Annotation :—Mentd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


1465. After this case add ‘‘ See, also, AGRICULTURE, 
Nos. 970a, 970b.” 


1509. Add. Citation :—95 L. J. K. B, 81. 


1514. Add. Annotation :—Generally, Refd. Britan- 
nia Hygienic Laundry Co. e. Thornycroft 
(1926), 185 L. T. 83. 


1519. Add. Annotations :— Distd. Noble v. Har- 
rison, [1926] 2 K. B. 832. Consd. Reigate 
Corpn. v. Surrey County Council, [1928] Oh. 
359. 


1546a. Heap of refuse—-Horse frightened.|——PItf.’s, 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected :—Held: such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, &. 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs.— 
Brown v. Eastern & Mipanps Ry. Co. 
(1889), 22 Q. B. D. 891; 58 L. J. Q. B. 212; 
57. L. R. 284, 0. A. 

Annotation :—Retd. Heath’s Garage v. Hodges (1915), 14 

L. G. BR. 195. 


1592. Add. Annotation :—Refd. Layzell v. Thomp- 
gon (1926), 91 J. P. 89. 


1616. Add. Annotation :—Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 


1628. Add. Annotation: —Refd. Oldham ». 
Sheffield Corpn. (1927), 186 L. T. 681. 


PART IX. SECT. 1, SUB-SEOT, 14, 
i. Broken motor car—Not 
left on Biss pe 
Owner 


-daown 
or unreasonable time— 
.J-—PEDERGON ¥v. PATER- 
BON (1018), on L. or neta 
ft in 
Street blocked~-Person eit kadae 
liable.|—-SBCOTT v. OALGARY & Rippoce, 
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Vol. XXV1I.—Highways. Cases 1627-~-1979a. 


627. Add. Annotation :—-Mentd. R. v. Cor C : ; ; 
[1927] 1 K. B. 810, v. Lory, hear My eoueey penning Co. (1920), Ltd., 


639. Add. Annotation :—~Mentd. - .. 1709. Add. Annotation :—As to (2) Refd. Howard- 
tion Oo. v. Lambeg Biche Bese a Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 
Finishing Oo., [1927] A. C. 226. 1711. Add. Annotation :—Distd. Howard-Flanders 

v. Maldon Corpn. (1926), 185 L. T. 6. 

\652. Add. Annotation :—Gencrally, Refd. Salis- 1747, After this case add “‘ Compare MAGISTRATES, 

bury & Fordingbridge District Drainage Nos. 508a, 503b.”” . 


Part X.——Interference with Highways under Statutory Powers, 


1761a. Duty of local authority--On request to obtaining in the area of the proposed opera- 


1897. Add. 


PART IX. SECT. 8, SUB-SECT. 8.—A. 


AMPSON & JROBERTSON, [1925] 1 
D. L. R. 684; 67 N.S R. 498.—CAN, 


absence of the notice require 
pity Act, R. S. 8. 1920 (c. 6), 8. 54 ® 
to be given the municipality is a bar case; the state of the roads when the 


Do 
to an action for damages for injuries extraordinary traffic commenced, its No, 18721, ante.—IR 


exercise statutory powers.] — A local 
authority, requested to carry out in « “ strect 
' laid out but not dedicated” conatructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
wnaking the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


tions; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory ‘efinitions ave 
complied with. This applies uw powers con- 
ferred by either public general or private local 
statutes.—DAVIES v. Riron CORPN., [1928] 
Ch. 884; 97 L. J. Ch. 479; 189 L. T. 636; 
92 J. P. 153; 26 7. G. R. 530. 


Part Xl.—Excessive Weight and Extraordinary Traffic. 


1841. After this case add ‘‘ See, also, No. 1852, 


post.”’ 


1844. To the existing paragraph add as follows :— 


The surveyor of a highway gave a certificate 
under the above sect. to the effect that extra- 


expenses incurred before it was made, the 

eriod of six months limited by Summary 
yuriadiction Act, 1848 (c. 43), s. 1), for 
recovering the amount began to run from the 
date of the first certificate. 


ordinary expenses had been incurred by. 1852. After this case add ‘‘ See, also, No. 1841, 


reason of extraordinary traffic caused by 
resp. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the Bret certificate on a single road 
in one of the townships :—Held: the first 
certificate was good, &, .with regard to 


1852a. 


1858a. 


ante.”’ 


Where more than one certificate 
given.J—WirkAL Highway Boarp v. New- 
ELL, No. 1844, ante. 

Where several contracts.]|— Ersom 
URBAN COUNCIL v. LONDON COUNTY COUNCIL, 
No. 1818, ante. 








Part XI].——Stopping-up or Diversion of Highways. 


Annotation :—Refd. Oldham — vw. 
Sheffield Corpn. (1927), 136 L. T. 681. 


1922. Add. Annotation :—Apld. R. v. Postmaster- 


Ne rey Cl p. Carmichael (1927), 96 L. J. 


% 


i, ———.]——-The owner of an auto- 


t him to operate his car.— 


is recoverable by 
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1979a. 


PART XI. SECT. 4, SUB-SECT. 5. 


repaired aro in a better condition than 
sate 7 Cenert fal bc anole a before extraordinary traffic com- 
© road authority, monced.—DOWN COUNTY CoUNCIL v. 
q ii. —— Notice of claim.}—The whether that repair involves recon- STEWART, [1927] N. 49.—IR. 
d b atrnction or not. ¢ 
had to all the circumstances of the Improvement of road due to renair.J— 


tota] sum actually a 


rd must be 


1958. Add. Annotation :—-Refd. Brown v. Harrison, 


Hourani v. Same (1927), 187 L. 'T. 549. 

Not costs of preparing for appeal— 
Order abandoned.j|—R. v. Wina (1825), 4 
B. & C. 184; 6 Dow. & Ry. K. B. 323; 3 
Dow. & Ry. M. C. 184; 31. J. O. 8S. K. B. 
201; 107 BK. R. 1028. 





caused by snow or ice on a sidewalk.— noe character & suitability for the 
HICKMAN ¥. Moosr Jaw CITY, yioas) r 


mobile ig not entitled to maintain an 1,0: 4 R- 116; [1924] 3 vs 
action against a municipality for 839.—CAN. 

damages for non-repair of a highway, if 
ene not taken out a licence to 


affiC reasonably to he expected 
thereon, the amount of ordinary 
trafiic whether of deft. or other persons, 
& the extent & nature of the repairs 
reasonably required. Deductions 
should also be made if roads when 


1881 i, Deductions ¢& ailowances— 
wn County CoUNCIL v. STEWART, 


Cases 1997—2851a. 


EncLisu AND EMPIRE DIGEST SUPPLEMENT. 


Part XIII.—Streets. 


1997. Add. Annotations :—Consd. Howard-Flanders 
v. Maldon Corpn. (1926), 185 L. T. 6. Mentd. 
Graigola Merthyr Co. v. Swansea Corpn., 
[1928] Ch. 235. 


2032. Add. Annotation :—As to (2) Consd. A.-G. wv. 
Hornsey B. C. (1926), 48 T. L. R. 92. 

2202. Add. Annotation :—Mentd. Hutton v. A.-G., 
[1927] 1 Ch. 427. 

2203. Add. Annotation :---Apld. Ashby-de-la- 
Zouch Grdns, v. Summers, [1928] 2 Kk. B. 397. 

2204a. Recovery of expenses of repairing 
dangerous structure—London Building Act, 
1894, s.116—Summary Jurisdiction Act, 1848 
(c. 43), 5. 11.J—A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116-(1) of the above Act 
of 1894 to fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 
made :—Held: the six months’ limitation of 
time applied to proceedings under sect. 116 (1) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed.— LONDON CouUNTY 
CoUNCIL v. OWNER OF 14, LEE-STREET 
STEPNEY (1926), 185 L. T. 182; 90 J. P. 
145; 42 T.L. R. 548; 24 L. G. BR. 886, D. C. 


2229a. Part of premises fronting another street.|—— 
Deft. in 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the house & land. 
The field fronted on E. road. In 1907 deft. 
purchased the field, but. entered into a tenancy 
agreement letting it to her husband, & from 
that time the field & the house & land had 
been separately assessed by the local 
authority though in fact the tenancy agrec- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 HK. 
road was made up, the usual course being 
followed under Public Health Act, 1875 
(c. 55), ss. 150 & 257, with the result that 
pitfs. claimed a charge, for the admitted 
proportion due from deft. of the expenses 
incurred in making up HB. road, on the whole 
of deft.’s property, including her house & 
grounds as well as the field, as fronting, 
adjoining or abutting on KE. road —Held: 
the house & grounds & the field must be 
considered as being one close, & as such the 
whole was liable to a charge for making up 
K. road as fronting, adjoining or abutting 
thereon. —- ALTRINCHAM URBAN DISTRICT 





PART XIII. SECT. 2, SUB-SECT. 3. 
o i, ——.]}SourTu GRIMBBY Town- 


v. COUNTY OF LINCOLN & NORTH 


GRIMSBY TOWNSHIP, 
LINCOLN v. SOUTH GRIMABY TOWNSHIP 


CounciIL v. O’BRIEN (1927), 91 J. P. 149; 95 
L. G. KR. 369. 
2244a. J—(1) A notice given to a 
frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. - 
(2) The words ‘‘the same” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 
(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect. is sufficient.— 
SUNDERLAND CORPN. v. GRAY, [1928] Ch. 
756; 97 L. J. Ch. 4113 136 L. T. 405; 91 
J.P. 52; 25 L. G. R. 189. 
2252a. ‘‘ The same.’?|—-SUNDERLAND CORPN. 
v. Gray, No. 2244a, ante. 

2254a. ——— .|] — SUNDERLAND CORPN. 1. 
GRAY, No. 2244a, ante. 

2268. Add. Annotation :—As to (2) N.F. Sunder- 
land Corpn. v. Gray (1928), 186 L. T. 405. 


2282a. Two streets repaired at same time.|— 
A local authority which has executed repairs 
to streets under Public Llealth Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 
pose of making a proper apportionment.— 
NASH v. GILES (1926), 96 L. J. JX. BK. 2163 186 
L. T. 352; 915. P.19; 487.0. R. 121; 25 
L. G. RB. 66, D.C. 


2285a. Effect of agreement between frontagers— 
-  Frontager not to be liable for maintenance of 

road until taken to by local authority— 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.| 
~—-MoorE v. Topp (1903), 68 J. P. 43; 19 
T. L. R. 642; 21. G. R. 376, C. A. 

2340. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 

2351. After this case add the following new sub- 
section :— 


vi. Other Cases. 


2351a. Action to recover expenses—-Form of writ—. 
Names & addresses of owners not known.]— 
_Pitfis., being entitled under Public Health 
Acts to recover the expenses of making up 

a road from the owners of the lands abutting 

on the roadway & being unable to discover 

who some of those owners were, issued a 








* 











(1921), 19 O. W. N. 576; 58D. L. RR 
—CAN, 


County oF 599. 
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writ against A., a known owner of some of 
the land, ‘‘& the owners of certain lands 
adjoining’? the road “more particularly 
described in the indorsement’’ on the writ 
‘ whose names & addresses are not known tu 
pitfs.”” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word ‘ owners”? the words “ at 
the time of the completion of the works 
referred to in the indorsement hereon,” & 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
—RHeld: the writ, in not giving the names & 
addresses of defts. other than A., did not 
comply with the form of writ which had the 
basis of statutory authority & was prescribed 
by R. 8. C., Ord. 2, r. 3, & Appendix A, 
Part 1; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against the persons so sought to be made 
defts., & the words following A.’s name must 
be struck out.—FRIERN BARNET URBAN 
COUNCIL v. ADAMS, [1927] 2 Ch. 25; 96 
L. J. Ch. 145; 136 L. T. 649; 91 3. P. 60; 
25 L. G. R. 75, OC. A. 

2353. Add. Annotation :-—As to (1) Refd. Sunder- 
land Corpn. v. Priestman, [1927] 2 Ch. 107. 

2357. Add. Annotations :-—Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B.622. Refd. Paddington 
B. C. v. Finucane, [1928] Ch. 567, 

2360. Add. Annotation :—Mentd. Re Jauncey, 
Bird v. Arnold (1926), 134 L. T. 728. 

2364. Add. Annolations :-——-Apld. Paddington L. C. 
v. Finucane, [1928] Ch. 507. Refd. Bristol 
Corpn. v. Virgin, [1928] 2 K. 13. 622. 

2366. Add. Annotation :—Refd. Friern Barnet 
U.C. v. Adams, [1927] 2 Ch. 25. 


2367a. —-—- Before expiry of time for summary 
proceedings.|—The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 257, 
are concurrent, & a Jocal authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect.— 
SUNDERLAND OURPN. v. PRIESTMAN, [1927] 
2Ch.107; 96 L. J. Ch. 441; 137 L. 'T. 688; 
26 L. G. BR. 64. 

2405a. Burial ground ‘‘ attached ’’ to place of 
worship.]-—The exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1892 (c. 57), 
s. 16, to a burial ground “ attached ”’ to a 
‘place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,’’? extends only to a burial ground in 
poe attachment or contiguity to the 
ullding, & docs not include a burial ground 
at a distance, ‘‘ attached ’’ to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their members.— 
Hoty Law South BROUGHTON BURIAL 
Boargp v. Fartpswortu URBAN DISYrRIcr 
CounciL, [1928] 1 K. B. 231; 96 L. J. K. B. 
713; 187 L. T. 483; 91:°J. PP. 104; 43 
T. L. R. 519; 25 L. G. R. 324, D, C. 

2409. Add. Annotation :—Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 565. 


Vol. XXVI.—Highways. Cases 2351a—2596. 


2430a. After completion of works.]—When 
an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7.—FAULKNER v. ELYTHE CORPN., 
[1927] 1 K. B. 532; 96 L. J. K. B. 167; 136 
L. T. 829; 915.P.22; 48T7T. L. TR. 55; 71 
Sol. Jo. 20; 25 L. G. R. 60, D.C. 


2432. Add. Annotation :—Refd. Faulkner v. Hythe 
Corpn. (1926), 48 T. L. R. 55. 


2443. Add. Annotation :—Refd. Faulkner v. Hythe 
Corpn. (1926), 48 T. L. R. 55. 


2466a. Powers of magistra’ .||—B. Corpn. 
proposed to execute certain ,.rivate street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 46-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
their respective frontages. Jesps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate & ordered 
that one resp. should pay one-half & each 
other resp. two-thirds of the respective sums 
named in the provisional apportionment :— 
Held: inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what, respect 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof.— BIRMINGHAM CORPN. v. MOTHER- 
GENERAL OF CONVENT OF SISTERS OF CHARITY 
oF St. Pau (1927), 91 J. P.1863 447. L. 8. 
ol; 25 L. G. R. 517, D.C. 

2470a. Not mortgagee of pews & vaults in & 
under church.]—CHORLTON UPON MEDLOCK 
(CONSTABLES & BunRGESSES) v. WALKER 
(1842), 10 M. & W. 742; 12 LL. J. Ix. 88; 
7J.P.162; 152 E.R. 671. 


2523. Add. Annotation :—As to (1) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927]2 K. B. 566. 

2591a. Meaning of ‘‘new building *’’—Recon- 
structed building not included.]—BarLaryp 
v. aE Ba Estate, Lyrp. (1926), 24 L. G. R. 
409, D.C. 


2592a. Meaning of ‘‘erections’’ & ‘* obstruc- 
tions ’’—Includ®’s petrol pumps.]|— MACKENZIE 
v. ABBOTT (1926), 24 L. G. R. 444, D. C. 

2596. Add. Annotation :—Generally, Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 
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hb oBT + 1 
PM ee aa lr hi tana ac denna a saan 
‘ Ses ’ te . oy , 


Cases 2630—2787. 


ENGLISH AND Emprre Diagest SUPPLEMENT. 


Part XV.——-Bridges and Approaches thereto. 


2630. Add. Citation :—95 I. J. Ch. 86, 

2650. Add. Annotation :—Refd. A.-G. v. Hornsey 
B. C. (1926), 48 T. L. R. 92. 

2705. Add. Annotation :—Refd. Manchester Corpn. 
vy. Audenshaw & Denton U. D. Councils 
(1928), 139 L. T. 509. 

2712. Add. Annotation :—Refd. Manchester Oorpn. 

». Audenshaw & Denton U. D. Councils 
(1928), 189 L. 'T. 509. 


2716. Add. Annotation :—Apld. Manchester Corpn. 
ae 7 aman U. GC. & Denton U. C., [1928] 
rh. 763. 


2717. Add. Annotation :—Apld. Se a Corpn. 
v. pus ene U. C. & Denton U. C., [1928] 
Ch. 763 


2719a. Damage by locomotive passing over 
bridge—Locomotive Act, 1861 (c. 70), s. 7.]— 
In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner has the charge of it, the 
liability is upon that person. The above 
sect. does not make the owner & such other 
person jointly & severally liable for that 





PART XV. ici 2, SUB-SECT. 1.— 


° e 


d i. —-—-—.] — Re Sera hae CEnEr 1808. 
Luise | (Ont.), [1926] 3 D. L. R. 363.— exprosl 


extend these 


Eastern Ry. 


o i. Transfer of area to muni- SCOT. 
cipality.J—A railway co. constructed 7s 
& muintained a bridge & approaches 
by which a road was carried across 
their railway. The area in which the 
bridge was situated was subsedueniy 
annexed to a burgh, & the puree 
authorities called upon the co.,, 
frontagers to a private strect, to ons 
struct a paved footway along one side 


PART XV. BEC’ A ait 2.—— 








WAYS D©EPT., 
PaciFio Ry. 





Co enernnd 


of the road :-—Held: assuming that 
the co. were frontaeg 
ae ee Po Mg (Scotlan 

or is im Misetisa. altered or 


TRATES OF LE eo %. LONDON x NorRTH 
-» [1926] 8. 


PART XV. SECT. 3. 
Apportionment of cost— 
Bridge across railway.J—--PUBLIC HIGH- 


An (1924), 30 Can. Ry. 
CAN 


k i 
river. note order to give jurisdiction 


damage.—SoOUTHERN Ry. Co. v. GosportT 
Corpn., [1926] 2 K. B. 80; 95 L. J. K. B. 
545; 90 J. P. 161; 70 Sol. "To. 651; varied, 
[1927] 1K. B. 881, C. A. 

2750. Add. Annotation :-—-Mentd. Republica de 
Guatemala v. Nunez (1926), 185 L. T. 436. 

2766a. Liability of borough council—Bridge built 
since 1835—-Public Health Act, 1875 (c. 55), 
8. 4.|—In 1882 seven streets were, in the 
course of the development of an_ estate, 
carried acroas a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were liable to ae & keep in repair these 
seven bridges :—feld : having regard to the 
fact that the word “street,” as defined by 
the above sect., includes, if this is not incon- 
sistent with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration.—A.-G. v. HORNSEY BOROUGH 
CounciL, [1927] 1 Ch. 331; 96 L. J. Ch. 164; 
1386 L. T. 5602; 91 J. P.61; 43 T. L. R. 92 
70 Sol. Jo. 1197; 25 L. G@. R. 260. 


2787. Add. Annotation :—As to (8) Refd. A.-G. v. 
Hornsey B. C. (1926), 48 iT. lL. R. 92. 


to the Municipal Comr. to apportion 
the costs of building a bridge over a 
river or stream forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
struct the bridge. 

The power of a municipality to con- 
tract with another municipality to 
build by joint action such a bridgo 
must be exercised by  hye-law.-— 
RURAL MUNICIPALITY OF PORTAGE LA 
PRAIRIE ¥. RURAL tts OF 


tagers to a Pe 
Act 

had not, laine 
obligations.—M aGis- 


. 528.— 


ONTARIO v. CANADIAN CARTIER, [1925} 7 Rr L. Rh. 1035; 
Co. (CLAaPPIson_ BRIDGE 11925) Ss. C. BR. 691; af» Lt 924] 
Gu ace. A . wt. G01 ; toek1 4 

za 1 Db 7, Us Wo 8” ei 
° ° vs 
Bridge over boundary W. W. RK. 225. CAN. 


654 


Vol. XXVOI. Cases 20-—595a. 


HUSBAND AND WIFE. 
Part 1—Contracts to Marry. 


20. Add. Annotation :—Refd. Skipp v. Kelly 89. Add. Annotation :—Refd. Cohen v. Sellar, 
(1926), 42 T. L. R. 258. [1926] 1 K. B. 636. 

26. Add. Annotation :—Refd. Cohen v. Sellar, g1. Add. Annotation :—As to (3) Refd. Cohen Vv. 

" ear K. B. 536. Sellar, [1926] 1 K. B. 536. 

: 1996 ge a ea Cohen v. Sellar, 87. Add. Annotation :—Refd. Cohen v. Sellar, 

[1926] [1926] 1 K. B. 536. 

36. Add. Annotation :—Mentd. Never-Stop Ry. 
(Wembley) v. British Empire Exhibition 114. Add. Annotation :—-Refa. Cohen v. Sellar, 


(1924) Incorporated, [1926] Ch. 877. 


[1926] 1 K. B. 536. 


Part [l—Marriage. 


127. Add. Annotations :—As lo (2) Refd. Republica 


de Guatemala v. Nunez, [1927] 1 K. B. 669. 510. Add. Annotation: —Refd. Skipp v. Kelly 


Cienerally, Refd. Sloggett v. Sloggett, [1928] 
LP. 148. 


Part Ill. 


(1926), 42 'T. L. R. 258. 


Personal Rights and Obligations arising from 


Marriage. 


595a. —-—~ Bankruptcy of husband.]—-The bkpcy. 
of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 
deed, but does not convert his wife’s agree- 
ment to live apart with.an allowance into 


ab agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common Jaw. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 


PART I. SECT. 6, SUB-SECT. 1.—A. 


30 ii. Snap ry a eae v HAANTI 
(1926), 37 B. C. ° 71.- -CAN. 


PART I. SECT. 4; SUB-SEOT. 1. 
au. Not facts discovered subsequcit 
to breach.]-—SwYRIPA tv. VACULCHIK 
(Alta.), (1926) 3 Ww. Ww. R. 795.—CAN. 
PART II. SECT. 3, SUB-SECT. 3. 
142 1. General rule. ea a ae he v. 


KAWALUK (Sask.), [1927] 3 D. lL. R. 
493.—OAN. 


PART II. SECT. 9 
Marriage in hie State— 
Ueletration by person power to 
80.}/-—-MELLEN v, DOBENKO, [1927] 
ah » R. 1128; 610. LL. R. 340.—~ 


PART II. SECT. 10. 


bi, Marriage Act, R.S. A. 
1928 (c. ae a aU: The above sect. 
cannot ap n all marriage 
of which. ls aa no solemnisation 
whatever, other than the purchase of 
two wedding rings from an issuer of 
marriage licences & the placing of one 
of them on a finger of each of the 
parties, who did not belong to any seot 
or nationality which recognises _ 
mony ag ae Geel bora ppErElOee te 


598 


ei, ——— ———,}—The doctrine, that 
® person who goes through a form of 


02 eh ee Re. 1180; {1 $04 ta 
{io ab} R. 3 e ; 


marriage must be presumed to havo 
actod tanucently legally & that, 
until this resumen is rebutted, it 
must prevail over the presumption 
that a first husband or wife whose 
death was not proved, but who had 
not becn heard of for over seven years 
before the second marriage, was alivo 
at the time thereof. can have no applica- 
tion where it is found that the person 
relying on such doctrine did not act 
in innocent good faith in poe through 
the form of a second iy de 
IRWIN v. IRWIN Man. ) 192612 D 
7913; [1926] 1 W. W. lt. 849.—CAN. 
6 hi. Comatiance with Marriage 
Act, s. 21 (v).J-—MCGINN v, HON 
ELLERTON ¥. ELLERTON, [1 925) 2 
1136; [1925] 1 W. W. R. 
962. —CAN, 


PART I. geod 11, SUB-SECT. 2.-- 
6 a e 
478 i. Many 





years.J-—P., a Natal 
native, from about. 1897 until just before 
her death in 1916 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still li . There 
was evidence to show that P. & A. 
had both said  hetore ison. that they 
were not married, & thero was no 
evidence of any pep eireton of a 
marriage between P. A. ‘There 
ne some eyaaenee that 3 & A, were 
puted to be man & wife since the 
birth of their five ohildren, all of 
whom had been brought up & educated 
by P.’s brother C., who had Se 
them as his nephews & nieces :—~He 
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the evidenco adduced was not strong 
enough to rebut the prosumption of 
marriage arising oe the lengthy 
cohabitation of P. & A.—NYOKANA ¥. 
NYOKANA (1925), ie N. L. lL. 227.— 


PART II. SECT. BO 2.— 


621 iv. -———- -—— 


PRouUD, 1926) 3D. L. R. ( 66d; > 1926] 
C. R. 599.—CAN. 


PART II. SECT. 11, SUB-SECT. 2.—E, 
653 fi. --~--. /-DAHLBERG v. SWAN- 

SON, [1927] 3 D. L. R. 669; [1927] 1 

wy: kt. 617; 21 Sask. L. It. 388.—~ 


PART III. SECT. 1, SUB-SECT. 1. 
m (p. 77) i. ~~ ————— Invalidity 
of marriuge. |—Held: pltf. was not 
entitled to succeed on an alternative 
claim for a quantum meruit for her 
eM eer are a *s housekeeper.-— 





HOLM MES (Alta. rT: vy 2 
HOLMES or 1927] 2 WW ease 
sh 

hh jl. ————- ——— ——— Husband pur- 


posely sailed pecell of his property. | 
Pe ae a LIGHTHEART, Sieh 
a le) RK. a386 : [1927] 1 W. W. 











ii. Alimony 
sroruied for in prior peparal ion agree- 
ee of court ee. _— 

KAWIN uot) L. R. 
1997) 1 Ww. W. RB. $907 21 
ao R, Vi aaa CAN. 


Cases 595a—1208, ENnGLisH anp Emprme Dicrest SurPpLEMENT. 


annul, that right, which revives as soon as 
the agreement is terminated by bkpcy., 
notwitlstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpcy., & its receipt does not operate as a 

barsain with the husband compounding 


new 


the common law right of the wife. 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 


The 
647. 


neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925.—_-DEWE v. DEWE, SNOWDON v. 
Snowpon, [1928] P. 118; 97 L. J. P. 65; 
138 L. T. 552; 925. P.32; 447. L. BR. 274; 
72 Sol. Jo. 69; 26L. G, KR. 191. 


Add. Annotation :—Refd. Re Wilkinson, Page 
v. Public Trustee, [1926] Ch. 842. 


Part IV.—Effect of Marriage with Regard to Wife's Property. 


656. dd. Annolgtion :—As to (1) Consd. Re Bower Williams, Ex p. Trustee, [1927] 1 Ch, 441, 


Part V. 


757a. Husband entitled to income’ of trust fund 
during separation.|——DtUNcan v. CAMPBELL 


Wife’s Property. 


(1842), 12 Sim. 616; 6 Jur. 677; 59 KE. R. 


1269. 
Annotation :—Apld. Re Barnard, Barnard ». White (1887), 56 


L. T 


Effect of Divorce or Separation with Regard to 


786. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


787. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444, 


Part VI.—Disposition of Property. 


809. Add. Annotation :—Mentd. Parr v. A.-G., 


[1926] A. C. 239. 
906. Add. Citations :—revsd. 


[1926] A. C. 239. 


986. Add. Annotation :—Generally, Refd. Capron 


v. Capron, [1927] P. 243. 


PART IV. SECT. 1. 


n fi. Acquired & dispused of 
through husband— Belong to husband. }— 
A number of hogs, cither the progeny 
of two hogs acyuired by a wife as com- 

ensation for services performed by 

er for a neighbour or bought with the 
proceeds of sale of such progeny, wero 
raised, acquired & disposed of through 
the offorts & the expense of her hus- 
band :—Held: they did not belong to 
the wife as against the husband’s 
creditors.—-JOIN DEERE P 
Bowen, [1925] 1 D. L. R. 
1 W. W. R. 357.—CAN, 





Low Co. v. 
69; [1925] 


PART IV. SECT. 2. 
sd. Feverstonary  interest.)}—STAN- 
DARD BANK v. BOULTON (1878), 3 
A. Lt. 93.--CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 


se. Not business carried on in 
partnership wilh husband.}-—CoHNn v. 
CANARY (8. C.), [1925] 4 D. L. R. 431; 
[1925] 3 W. W. R. 357; = revag., [1925] 
3D. L. R. 223; [1925] 2 W. W. R. 
563.—CAN. 

sf. Crops grown by wife-—On hus- 
band’s land—Strict proof necessary. }\-— 
ANDERSON v. JOHN DEERE PLOW Co., 
Lap. (Bask.), [1926] 4 D. L. R. 255 ; 
(1926) 2 W. W. R. 667.— CAN. 


sg. —-— On wife’s land—Burden of 


sub nom. 
TRUSTEE v. WOLF, [1923] ‘A. C. 544; 92 
L. J. Ch. 520; 129 L. T. 7388; 39 T. L. R. 
553; 67 Sol. Jo. 637, H. L. 

Add. Annotation :—Mentd. Parr v. A.-G., 


1007. Add. Annotation :—Refd. Bosworthick v. 


Bosworthick, [1926] P. 159. 


PuBLICc 


1036. Add. Annotalion :—Refd. Ite Alingto 
L. C. C.’s Contract, [1927] 2 Ch. 253. 


1106. Add. Annotation :—Apld. 
[1927] 1 Ch. 283. 


n & 


Re Mathieson, 


1118. Add. Annotation :—Mentd. Re Bold, Banks 


v. Hartland (1926), 95 L. J. Ch. 201. 


1203. Add. Citation :-—8 W. R. 333. 


proof|—~BANQUE CANADIENNE NATION- 
ane tr ie (Can.), (1927) 4D. L. fl. 
b— e 


PART VI. SECT. 1, SUB-SECT. 5.— 
B. (a) i. ‘ 


911i. Assignment inoperatire—Trans- 
fer to pay husband’s debts. }-—Rovriaui 
v1. Dostik & VACHON, [1927] 4 D. Tl. BR. 
1130; [1927] 8. C. ht. 563.—CAN. 


PART VI. el 1, SUB-SECT. 5.— 
. (8). 

951 vo —— ——.]—UNION BANK 

a pores [1925] 4 D. L. R. 1057.— 


PART VI. SECT. 3, SUB-SECT. 1. 

a i. Not on conveyance of 
equitable estate.|\—ADAMS »v, LOOMIS 
(1875), 22 Gr. 99.—CAN. 

k i. ——.} KELuiorr v. 
(1884), 11 A. It. 228.—CAN, 

k ii. — Sale as apinster-—Convey- 
ance not impeachable on ground of non- 
compliance with statutory formalities, |— 
mary - MENCILLY (1869), 16 Gr. 


PART VI. SECT. 6, SUB-SECT. 1. 
c i. Conveyance by husband alone— 
Lffect.J—WaLiis v. BURTON (1855), 
5 Gr. 352.—CAN. 
.J—~Held: an effectual 


oii, 
transfer of his marital rights in the 
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BROWN 











lund conveyed.~-ALLAN v. 

CONTE (1857), 15 U. C. RR. 9.-——-CAN, 
sj. Property used & maintained by 

husband — No presumption of gift by 

wife.|—CALHOUN v. REID (Sask.), 

11927] 4 D. LL. RR. 808; [1927] 3 

W. WwW, R, 429.—CAN. 


1 i, -.}—SEMPLE v. SHARP, 
11927] 1 W. W. RR. 965; 21 Sask. L. RR. 


'435.—CAN. 


} ii. —— Wife not eramined— 
Certificate of examination fraudulently’ 
signed.J—Title set aside, subject to 
the rights of an innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement with the 
transferee.—FROSTAD v. LIBEK, [1927] 
3D. L. R. 916; (19237) 2 W. WwW. RR 
550; 21 Sask. L. R. 603.—CAN. 


ni. ———- ——— Residence condition 
precedent.J—-PENDLETON *% PENDLE- 
TON, [1927] 2 W. W. KR. 720; 21 Sask. 
L. It. 579.—CAN, 


PART VI. SECT. 8, SUB-SEOT. 2.—A. 


el. Separate estate.)—-The in- 
terest of a wifcin a policy effected b 
her husband on his own life, & whic 
has been declared by him to be for 
her benefit, is her separate ostate, 
& may, in her husband's lifetime, be 
assigned by her.—GRAHAM v. CANADA 
LIFE ASSURANCE OO., PROOTOR »v. 
Granam (1894), 24 O. R. 607.~—CAN, 








Policy, [1926] Ch. 48. 


1226. Add. Annotations :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 
James v. British General Insce., [1927] 2 


K. B. 311. 
1226a. —— 





six specified options. 


If living at his death—Cash value 
of policy sought to be taken by insured during 
life.|—A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
‘or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 
he should have the right to exercise any of 
Insured being then 
still living, he exercised an option to receive 
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1220. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


1225. Add. Annotation :—Apld. Re Fleetwood’s 


payable. 


179. Mentd. 


Cases 1220—1527. 


the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 thus became 
The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 
—Held: (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events; 
must be taken to have exercised the optidn 
for the benefit of the trust ; 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it—Ae FLEET- 
woop’s PoLicy, [1926] Ch. 48; 95 L. J. Ch. 
195; 185 L. T. 374. 


1228. Add. Citation :—95 L. 3 
1234. Add. Annotations ;—Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179; 
Wood (1928), 139 L. T. 250. 


(2) insured 
(3) unless the 


Th. 24. 


Smith v. 


Part VIIl_—Contracts of Wife during Coverture. 


1498. Add. Annotations :—Refd. Selby v. Atkins 1527. Add. Annotations :—-Mentd. Bennett v. 


(1926), 1385 L. T. 45. Mentd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P 113. 


PART VI. SECT. 8, SUB-SECT. 2.—-B. 


ni. Bankruptcy of 
husband.}-—S. effected an insurance 
on his own life in favour of his wife 
under Married Women’s Policics o 
Assurance (Scotland) Act, 1880. S.’s 
estates were afterwards sequestrated : 
~—Held : the policy vested in bkpt. as 
trustee for his wife, & it formed no 
part of his estate & was not liable to 
the diligence of his creditors.— STEWART 
v. HODUE (1901), 8S. L. T. 436.—SCOT, 


n ii. Whether assignable.J—A 
policy of assurance was effected by 
a husband for the benefit of his wife 
under Married Women’s Policies of 
Assurance (Scotland) Act, 1880. There 
was competition between the widow & 
an assignee claiming under an assigna- 
tion which bore to have been executed 
with the conscnt & concurrence of the 
wife :—Held: the wife had no power 
to discharge the trust in her favour 
created by the policy, & the insurance 
co. ought to have known that the decd 
was one which the spouses were dis- 
abled from granting.—-ScOTTISH LIFE 
eco DONALD (1901), 9 S. lL. ye 200.— 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


ti. ——— -——.]}—WHITEHFAD Vv. 
ce (1887), 14 O. RR. 621.-— 











PART VI. SECT. 9, SUB-SECT. 2.— 
s a s 


1302 Vv. -}—Pitt., deit.’s 
husband, became entitled to a con- 
veyance of certain land vested in a 
solr. By tf.’s direction the solr. 
conveyed the land to deft. The con- 
veyanco was dated Apr. 9, 1920, & 
Was not tered until the following 
Dec. Until registration the decd had 
not been delivered, & deft had been 
told nothing about it :—-Held: though 
the presumption of advancement may 
be. rebutted by evidence of actual 
intention, thore was cogent evidence of 
pitt. having ultimately made up his 
inind that his wife should have the 
property.— HARKINGTON v, HARRING- 
TON, {192512 D. L. R. 849; 560.L. KR. 
568.—CAN. 


sk. Grain & stock on land conveyed 
to wife.|/—A husband conveyed to his 


J.8. 








wife half of a quarter section of land. 
Husband & wife lived together on, & 
farmed, tho quarter scction, & the 
husband worked on the farm after the 
transfer in the same way as before: 
—Held; the husband was the owncr 
of grain grown on, & animals situate 
on, the quarter section.— NATIONAL 
TRousT Co. v. HOLOWAYCHUK, [1925] 
3 Ww. W. R. 382.—CAN. 

sm. Purchase in husband‘s name— 
Subsequent transfer to wife—Failure of 
consideration.|— Husband & wife pur- 
Chased a house in Oct. 1920. The 
house was in pltf.’3 name until Jan. 
1922, when it was transferrod to the 
wife. In Jan. 1924, the husband was 
ejected from tho house, & he brought 
action against the wife for a declaration 
that his wife held the house as trustee 
for him. On tho trial the husband 
stated that when he inade the con- 
veyance to his wife he did so on her 
undertaking that the ynembers of her 
family would vacate the house, & 
this was never carried out :—Held: 
pitf. could not succeed, as the only 
claim he could set up would be that 
he had made a conveyance for @ con- 
sidcration that had failed, & his action 
would be either for specific performanco 
or damages.—Bopy v. Bopy (1924), 
34 B. C. kK. 315.—CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— 


1337 iii. --— -The deposit 
by a Hindu of his own money in a bank 
in the joint names of himself & wife, 
& on the terms that it is to be payable 
to either or the survivor, does not on 
his death constitute a gift by him to 
his wife, there being in India no 
presumption of an intended advance- 
ment in favour of a wife.—--GURAN 
Ditra v. RaM Drrra (1928), 55 Tr. lh. 
Ind. App. 235.—IND. 

m i. .}—Held: to raise a pre- 
sumption of joint tenancy.— MATHEWS 
v. NATIONAL TRUST Co. (Ont.), [1925) 
4 D. L. R. 774.—CAN. 

sp. Banking account in joint names. ] 
—A wife & husband opened a joint 
account in a bank, & both signed a 
direction to the bank: ‘“ All money 
which may be deposited by us or either 
of us to the account is our joint pro- 
perty, but such money may be with- 
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Whitehead, [1926] 2 K. B. 380; 
R. M. K. R. M. v. Firm of M. R. M. V. L., 


Firm of 


drawn by either ono of us, or the 
survivor of us.”’ The money was all 
the husband's, & was deposited to pay 
the expenses of the wife & her child, 
during the husband’s absence, & to 
make payments in connection with his 
property :—Held: the wifo was not 
cutitled to half the money to the credit 
of the account.—SovuTHByY v. SOUTHBY 
(1917), 40 O. L. R. 489; 38 D. L. R. 
700.——-C N. 

, of wife as survivor.}--~ 
See Nos. 1335-1338. 


PART VI. ek ve ee 3.—— 
. (a). 

1370 i. Wife not independently ad- 
vised—Cuarantce for husband.}-—Want 
of independent advice standing alone 
is insufficient to justify relief, but 
where there has been undue influence 
by the husband & knowledge of its 
exercise or facts from which such 
knowledge should bo inferred, & tbe 
trunsaction js contrary to the wito’s 
interests, a sufficient casc has been 
made out for the granting of relief.—- 
CANADIAN BANK OF COMMERCE 2. 
FOREMAN (Alta.), [1926] 4 D. L. BR. 
844; (1926] 3 W. W. BR. 486; revsd. 
on the tacts, [1927] 2 D. 1. RR. 5303 
[1927] 1 W. W. RR. 783; 22 Alta. lL. Rk. 
4143. CAN. 

IMPERIAL BANK OF CANADA, [1926] 
3D.L. R. 38; 58 0. L. R. 650.—CAN. 

1370 iii. ——- Promissory 2ao0te.J— 
¥rykks & Co., LTD. &. STEEVES (N. B.), 
11927]4 D. L. RR. 1077.—CAN., 


PART VI. SECT. 9, SUB-SECT, 4. 

d i. Property purchased with 
man’s money—Woman rcalising pro- 
perty & appropriating proceeds ordcred 
to account.|—StT. EKxLor v. Exo (1925), 
36 B.C. R. 153.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

st. Wife carrying on separate business 
— Signatures by wife at request of husband 
—Liability of wife.}—Where a marricd 
wonian, in carrying on a business with 
the assistance of her husband, signs 
everything that he asks her to sign & 
asks no questions, she should be held 
responsible for her signature, in the 
absence of clcar provf of undue 
influence, whether it turns out to be in 


42 











Cases 1527—2061a, 


R. M. K. R. M. Somasundarum Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

1656. dAdd. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113, 

1665. Add. Annotation :-—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 

1669. Add. Annotation :—Refd. Dewe v. Dewe, 

. Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 

1717. Add. Annotations :—Refd. Selby v. Atkins 
(1926), 185 L. T. 45; Dewe vw. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1782. Add. Annotations :—-Refd. Selby v. Atkins 
(1926), 1385 L. T. 45; Dewe v. Dewe, Snowdon 
v. Snowdon, [1928] P. 113. 

1789. Add, Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1741. Add. Citation :—2 C, & P. 25, n. 

1748. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


Dewe, 
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1750, Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


1758. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


1755. Add. Annotation :-—Consd. Selby v. Atkins 
(1926), 185 L. T. 46. 


1792a. ——- —— - Proceedings instituted against 
wife.|—-At_ common law a wife has no 
authority to pledge her husband’s credit so 
as to render him liable for her solr.’s costs in 
divorce proceedings in which he has obtained 
a decree, & in which her solr. has not obtained 
from the Divorce Ct. an order for security 
for costs.—ARNOLD & WEAVER v. AMARI, 
[1928] 1K. B. 684; 97 L. J. K. B. 288; 188 
L. T. 501; 44 T. L. R. 221; 72 Sol. Jo. 138. 


1800. Add. Annotations :—Refd. Welton v. Welton, 
[1927] P. 162; Arnold & Weaver v. Amari, 
[1928] 1 K. B. 584. 


18338. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


Part Xl——Contracts for Separation. 


1920. Add. Annotation :—Generally, Refd. Hyman 
: er Hughes v. Hughes (1928), 130 
Ae r) e 


1934. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


1935. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


1939. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T 416. 
1941. Add. Annotation :—Refd. Hyman v. Hyman, 

Hughes v. Hughes (1928), 189 L. T. 416. 
1943. Add. Annotation :—Refd. Hyman v. Hyman, 

Hughes v. Hughes (1928), 139 L. T. 416. 
1965. Add. Annotation :—Refd. Dewe v. Dewe, 

Snowdon v. Snowdon, [1928] P. 113. 

1969. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
1989. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


2019. Add. Annotations :—As to (1) Refd. Hyman 
v Hyman, Hughes v. Hughes (1928), 189 


her interest or otherwise.—WaATKINS . [1927] : 
(J. R.) Co. v. NoBERT (Alta.), [1926] [1927] 2 W.W. R. 
tee ap 526; (1926] 1 W. W. KR. 489.—CAN. 


sv. Lease taken by wife—Liability 
of wife—HFor breach of lease.|}—Held: 
the husband was not liable, although 
he lived in the premises for about two 
months prior to the time he & his 
family vacated it & twico paid the rent 
during that period.]— NATIONAL 
SECURITIFX, LTD. v. DARLING (Alta.,), 
(1927) 1 WwW. W. R, 413.—CAN. 


3 

66 

PART VIII, SECT. 8, SUB-SECT. 2.— 
1691 fi. Reved., 9 O. R. 198. 

PART VIII. SECT. 3, SUB-SECT. 2,—G. 

read “A ‘husband ls nat iat nable ” 
PART X. SECT. 2, SUB-SECT. 1. 


L. T. 416. As to (7) Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


2038. Add. Annotation :—Consd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 

2089. Add. Annotation :—Apld. Hyman v. Hyman, 
Hughes v. Ilughes (1928), 139 L. 'T. 416. 

2040a. Bankruptcy of husband.]—-DEWE v. 
DEWE, SNOWDON v. SNOWDON, No. 595a, ante. 

2049. Add. Annotation :—Refd. Willis v. Willis 
(1927), 96 L. J. P. 177. 

2061a. ——— Refusal of nominee to undertake 
custody—Effect on deed.]— Where the parties 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement :—Held: the 
refusal of the husband’s brother to undertake 
the custody of one of the children, ag nominee 
of the husband, which custody had been 
agreed on between the husband & wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into effect.-— 
WILLIS v. WILLIS, [1928] P. 10: 96 L. J. P. 
177; 13871. T. 621; 43 T. L. R. 657, C. A. 


D. L. R. 156; 
; 21 Sask. L. Rh. 








PART XI. SECT. 3, SUB-SECT. 2. 


ni, .}— Where a wife understood 
the agreement, had independent advice, 
& was not misied or influenced by her 
husband in regard to her legal rights 
or the meaning & offect, of the docu- 
‘neut :—Held: it could not be set 
aside for fraudulent misrepresentation 
duress.—THOMSON wv. THOMSON, 
(1927) 1 D. L. R. 653; 59 0. L. R. 
661.-—CAN. 


PART XI. SECT. 6, SUB-SECT. 7. 











PART Vill. saa poe 1.~- made jointly Hable with his wife. for oo éanient ar RA wo 9 ip cared 
her torts, notwithstand Married und that the father had theret 
1642 i. Jewellery.J}—A ring supplied Women’s Property Act, R. 8S. M., 1913 eat dh : hts to the control rs 
to s working miner’s wife:—Held: (9. 123).—DrENovicu v, HuoaL (Man.) hi avai hip of th children :—Held ¢ 
not a necossary.—FIANTAv. Macrow & (39271 1D. L, It, 8793 (19271 1 Before the wile could ask for matnten. 
59. AUS. ‘ ae a » W. KR. 179,~—-CAN. ance — them, she ag show thet 
sw. Fur coat.|—The question whether PART XI. SECT. 1, SUB-SECT. 3.—A. thera caeuntine en ose duties to 


a fur coat is a necessary is one of fact 
depending on the circumstances of 
each case.--GEBRIR & FORREST +, 


1928 fi. S. P. Woops », Woons 
927) 8D. LR, 381; 60'O. 1, He 


rdianship which 
she had assumed under the agree- 
ment.—HoLOWwACHUK », HOLOWACHUK 
(Man.), {1927] 2 W. W. R. 470.-—OAN. 
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2088. Add. Annotation :—Distd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


2084. Add. Annotation :——Apld. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


2085. Add. Annotation :—Folld. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


2085a. -]—A woman who, in a deed of 
separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 

rovision for its termination on the marriage 

cing dissolved.—-H YMAN v. IlyMAN, HUGHES 
v. Hueusgs, [1929] P.1; 189 L. T. 416; 44 
abe eile ; 72 Sol. Jo. 485; 26 L. G. R. 


2090. Add. Annotations :—As to (1) Refd. Hyman 
7. Hyman, Hughes v. Hughes (1928), 139 








Cases 2083—2321. 


L. T. 416, As to (8) Refd. Hyman v. Hyman, 

Hughes v. Hughes (1928), 139 L. T. 416. 
2106. Add. Annotation :-—As to (1) Consd. Hyman 

y re Hughes v.. Hughes (1928), 189 


2111. Add. Annotation :-—Refd. If. v. H., [1928] 


. 206. 
2144, Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
2174 Aud. Annotations :—Refd. Bosworthick v 
Rosworthick, [1927] P. 64; Hyman v, Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
2176, Add. Annotations :—Refd. Busworthick v. 
Bosworthick, [1927] P.64; Hymanv. Hyman, 
Hughes v. Hughes (1928), 139 L, T. 416. 

2177. Add. Annotations :—Consd. Bosworthick v. 
Bosworthick (1926), 136 T. 211. Refd. 
Hyman v. Hyman, Hughes v. Hughes (1928), 
130 J.. L; 416. 4 

2179. Add. Annotation :—Apld. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


Part X!l_—Legal Proceedings. 


2189a. Notes, 


W.N. 8. 


+] — PRACTICE 


[1926] 2210. Add. Annotation :—Consd. Smith v. Schilling, 


1928] 1 K. B. 429. 


Part XII1.—Matrimonial Causes. 


2213. Add. Annotation :—Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2317. Add. Annotation :—As to (2) Apld. Cavendish 
v. Cavendish, [1926] P. 10. 


PART XI. SECT. 6, SUB-SECT. 11. 
2078 ii. ———, ]— A separa- 
tion agreement, which provided for 
the payment of a specific sum by 
instalments to be securod by a wmtge., 
& which did not contain a dum casta OD 
clause ;---27eld:; enforceable by the 
wife, although there had been subse- 
quent adultery by her & she had been 
divorced & had married again.— 
Livst v. Rust, [1927] 2 D. L. R, 248; 








925] S. C. 


2165 fii. 





Held: a reply alleging the husband’s 
bad charactcr was no excuse for a 
breach of the condition.—-McCLENNAN 
v eae aes heey at 3D. L. R. 28) ; 

° t ? 
. L. R. 277 > 57 N. Ss. R. 480.—CAN. 


PART XI. SECT. 8. 


tion agreement may have as asecondary 
objoct the effecting of a 
settlement of property, but unless a 


2321. Add. Annotations :—Consd. II. v. H., [1928] 
P. 206. Refd. A.-G. for Alberta v. Cook, 
[1926] A. C. 444; Raeburn v. Racburn (1928), 
188 L. T. 672. 


PART XII. SECT. 1, SUB-SECT. 1.—I. 


sz. Liability of husband—FParticipat- 
ing in litigation.}—In an action by a 
married woman against a third party : 
—Held: notwithstanding arried. 
Women’s Eropety (Scotland) Act, 
1920 (c. 64), 8. 3 (1), DUrsuer’s husband, 
in respect that he had actively 
participated in the litigation, fell to be 
made jointly & severally Hable in 
expenses along with his  wife.— 
M‘MILLAN v. MACEINLAY, [1926] S.C. 


affg., [1925] 1 





.J—A sopara- 


ermancnt 


1927) 1 W. W. RR. 401: 22 Alta. L. R. 
430.—CAN, 


PART XI. SECT. 6, SUB-SECT. 12. 

2086 i. Covenant by wife not to 
claim further muinlenance— Subsequent 
judicial separation.|—Where a pet tion 
for a decreo of judicia] separation on 
the ground of the busband’s adultery 
was brought so that a petition for 
alimony might be founded :—Held: 
the on must be dismissed.— 
K. v. K., [1925] 8 D. L. R. 8723: [1925] 
Zz W. W. R. 641,.—CAN. 


PART XI, SECT. se SUB-SECT. 2.—B. 
sx. Jurisdiction of court—King’s 


Bench Act, 8. 32.}—Davia v. DAvis, 
[1926] 1 W. W. BR. 942; 20 Sask. L. R. 
543.—CAN. 


2102 ii. ~—— Breach of condition—As 
to access to child—lLeply alleging hus- 
band’s character.}—A separation 

ment provided that e wife 
should be given the custody of the son, 
but that his father should be allowed 
to see him with reasonable frequency 
& should be consulted as to, & satisfied 
With, his up-bri . To an action 
by tho wife under the agreement for 
overdue anatalents breach of the 
condition as to the son was pleaded :— 


separation agreement clearly indicates 
such purpose the general rule, that the 
agreement is no longer enforceable 
after resumption of cohabitation, 
should be applied.—NaTIONAL TRUST 
Co., Lrp. v. BELL, [1925] 4 D. L. R. 
1029; {1925} 3 W. W. R. 712.—CAN. 

sy. Agreement for—Failure of con- 
sideration. )--WAKARUK_ v. WAKARUK 
(Alta.), [1926] ] D. L. R. 493.—OAN. 


PART XII. SECT. 1, SUB-SECT. 1.—A. 


e (p. 249) i. -}—In an action 
ie a purchaser for specific performance 
of an agreoment for the sale of land, 
a motion by doft.’s wife to be added as 
Peft. on tho ground that, under Dower 
Act, R. S. A. 1922 (c. 135), she had un 
interest in the property, was refused.-— 
SaMPSON v. THOMAS, [1925] 1 W. W. RR. 
1018.—CAN. 


PART XII. ae 1, SUB-SECT. 1.— 


» (a). 

2221 fi. .}~-Under K. B. Rule 
755 an order for payment may be 
obtained by a juceient creditor 

net @ married woman.—D18qoP 


Uv. Ace, (1925) 3 WwW. Ww. R. 679.— 


CA 
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PART XIII. SECT. 1, SUB-SECT. 1. 


m i. -J—A judge of 
the Supreme Ct., silting in his ordinary 
cupacity, has no jurisdiction to inter- 
fere with decrees pronounced by tho 
ct. as a ct. fur divorce & matrimonial 
canses under Matrimonial Causes Act, 
1857 (ce. 85).—CLAMAN v. CLAMAN 
(1925), 35 B. C. R. 137.—CAN., 

ai. High Court— Bombay—~ 
To hear matrimonial suits between 
pay ue High Ct. of Bombay has 
jurisdiction to entertain a suit arising 
out of matrimonial disputes between 
Jows, & in deciding such disputes, tho 
Jowish law inust be applied * with such 
adaptations to the circumstances of the 
case as justice may poquay oe EN: 
JAMIN ¥. BENJAMIN (1925), I. L. KR, 
50 Born. 369.—IND. 














PART XIII. SECT. 1, SUB-SECT. 3. 


23820 1. Practice of Ecclesiastical 
Courts followed——Proceedings in forma 
pauperis in Manitoba. |-—-COLERIDGE v. 
COLERIDGE (Man.), (19%6}] 2 D. L. R. 
896; [1926] 1 W. W. R. 857.—CAN., 


Cases 2834—2818a. ENGLISH AND Empire Digest SUPPLEMENT. 


2384. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C, 641. 

2490. Add. Annotation :—Consd. aes V. 
re Hughes v. Hughes (1928), 139 L. T. 


2492. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
2498. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
2501. Add. Annotation :—Refd. Hyman v. Hyman, 

Hughes v. Hughes (1928), 139 L. T. 416, 

2511. Add. Annotation :—Refd. Dewc v. 
Snowdon v. Snowdon, [1928] P. 113. 

2533a. Se ae v. STATHAM, No. 4370a, 
pos 

2554. Add. Annolation : — Generally, Refd. Rac- 
burn v. Rueburn (1928), 138 L. T. 672. 

2661. Add. Annotations :—Mentd. Welton v. 
Welton, [1927] P. 162; Statham v. Statham 
(1928), 45 T. L. R. 127. 

2718a. .]—An infection of resp. with ‘‘ crabs ”’ 
is, in the absence of prior misconduct or 
infection of petitioner, primd facie evidence 
that resp. has committed adultery.—StTEap 
v. STEAD (1927), 71 Sol. Jo. 391. 

2733a. Hotel evidence.]—On the trial 
of an undefended petition for divorce, on 
the ground of adultery with a woman 
unknown, the ct. declared its intention of 
refusing to sanction the practice of resorting 
to hotels to establish a primd fucie case for 
dissolution of marriage, & dismissed the 
petition. AYLWARD v. AYLWARD (1928), 44 
T. L. R. 456. 

2743. Add. Annotations :—Distd. Mart v. Mart, 
[1926] P. 24. Refd. Selby v. Atkins (1926), 
135 L. T. 45; S.v.S. & P. (1927), 44 T. L. R. 

2; Re A. B.’s. Petn., [1928] P. 25. 

2746. Add. Annotation :—Refd. Mart v. 

[1926] P. 24. 


Dewe, 














Mart, 


PART XIII. SECT. 3, SUB-SECT. 2.—E. 


2397 i. se adl iked, ae haus - Hate, 
io 8 Dp. L. $81; 1927] 2 
. R. 366; a3 Alta. L. kh. 565— 


PART XIII. SECT. 5, SUB-SECT. 1.—E. 


2452 ii. -J—On a petition for 
restitution of conjugal rights potitioner 
must satisfy the ct. that he or she has 





a sincere desire for a real restitution Jo 
of those rights & a corresponding 1144: (1925) 1 Ww 
willingness to render thein to the other = G@agk, . 2623.—CA 


spouse. WOODLANDS v. WOODLANDS 
(1924), 35 C. L. R. 446.—AUS. 


PART XIII. SECT. 5, SUB-SECT. 2.— 
B. (a). 


PART XIII. SECT. 5, SUB-SECT. 2.—- 
B. (hb). 


sa. Spending earnings on mistress — 
Tclling wife of preference for mistress. }— 
CAN. Whero the conduct of a husband, in 
hte tae 9 his wife to earn her own living 
e spends his earnings on ua 
mistress for whom he openly indicates 
his preference, suo preys on the wife’s 
mind that, to his knowledge, it under- 
car ee Loo health, it constitutes cruelty. 
ES v. JONES, AW. i 2D. lL. R 


PART XIII. a 5, SUB-SECT. 2.— 


sf. Husband describing himself on 


29; 184 L. T. 446. 


2753. Add. Annotation :—Refd. 
Sloggett, [1928] P. 148. 
2762. Add. Annotation :—Folld. Little v. Little, 
[1927] P. 224. 

2768a. .|—The adultery of a hus- 
band in his wife’s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against him 
as co-resp. in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question.—-- 
LITTLE v. LITTLE, [1927] P. 224; 96L. J. P. 
131; 137 L. T. 495; 71 Sol. Jo. 493. 

2765a. Conviction for perjury—%In action in which 
immorality aileged.|—A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual] intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as prima facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp.—O’TOOLE v. O'TOOLE (1926), 134 
L. T. 542; 42 T. L. R. 245. 


F. Remedies (Vol. XXVII., p. 304). 


Add the following case :— 

2813a. Petition for judicial separation—Whether 
petition brought only for collateral purpose.| — 
A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following his usual custom, asked 


Sloggett v. 











knowing that it provoked deft.— 
CONNOLLEY v. CONNOLLEY, [1925] 2 
W. W. R. 426.—CAN. 


PART XIII. sagt a ns SUB-SECT. 3.— 


sj. Failure to deny evidence given by 
other side.J—He a strong circum- 
stance to be taken into account.—- 
STACEY v. STACEY (Alta.), 11927] 2 
Ap a RR. 8543; [1927] 1 W. W. 2, 821.— 
AN. 


e Le > ‘ 

PART XIII. me Ne SUB-SECT. 3— 
e C e 

2743 i. Proof of non-access—Iividence 

. of cither spouse.)—Tho rule of fassell 

v. Russell, No. 2743, does not apply 

so as to exclude evidence of non- 


2521 i. Question of fact & degree.J— 


Cruelty ic a patter of degrec.— 
A. v. ar ary 2 D.L. R. 1195; fet 


2534 i. Cumulative effect of acts not 
cruelly per se.}—The acts constituting 
cruelty may be treated as cumulative. 
—A. v. A., [1925] ry DD. Pry R. 1195; 
{1925} 2 W. W. 154; 19 Sask. 
L. R. 346.—CAN, 


PART XIII. ge eri SUB-SECT. 2.—- 





2560 ix. . course of con- 
duct calculated to break the spfrit of 
the sufferer & continucd until health 
breaks down, or is pecan to break down, 
under the strain, is cruclty.— K AUrFIELD 
vo. KAUFIELD (Sask. ), {19261 W. W. m. 


159.- -CAN. 


enlistment as widower—Deserting wife 
during pregnancy.j-——A husband deserted 
his wife on two occasions, on ove of 
which she had a baby three months 
old, & on the other when she was about 
to be confined. On joining the army 
in 1916 the husband stated that he was 
a widower, & thereby the wife was 
caused considerable eee & anxicty, & 
with difficulty obtained an allowance 
out of his ay a8 his wife :—Held: 
the husband’s conduct amounted to 
elaine Rap Helena vo. STUART (1926), 
53 Cale. 436.—IND. 


PART XIII. SECT. 5, SUB-SECT. 2.—E. 


2688 iii. .})— Action by a wife 
for judicial separation on the ground of 
cruelty dismissed, where the violence 
complained of did not ue her health 
or give her cause to fear injury thereto, 
& was the result of her conduct with 
another man which she continucd 
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access, where there is no pvussibility 
of bastardising a child. aa hi Vv, 
ROB“RTS aa ), [1928] 1 DL KR. 
227; [1927] 3 W. W. Rh. 625. oe 
2755 i. Statement by wife—As 
illegitimacy pf child— Admissible to 
seated fact of wife’s adultery.J— 
BLEEK ing BLEEKER (1927), 48 
N. L. <m 183.—S. AF.’ 


PART XIII. sane 2) vaumlaaaas 3.— 


2802 i. Acts ve than those charged 
in petition—Subscquent acts of adultery, ] 
descr pay of acts of adultery sub- 

el to the date of the petition can 

nly be admitted where preceded by 
some evidence upon which the jury, 
without more, ht find a charee of 
adultery, as alleged in tho petition, 
to have been proved.—ILuwoTr v. 
Evo, [1927] N. Z. L. R. 338.-—N.Z. 


2960. Add. Annotations :—Consd. 


Vol. XXVII.—Husband and Wife. 


petitioner why she prayed for judicial separa- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home :—Held: permanent maintenance 
& custody being, at any rate, a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decrce of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 


discretion, & that discretion must be exercised. 


"upon some legal ground, such as the absolute 
& discretionary bars & the ground that the 
suit was not brought bond fide, but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, & not judicial separation.— 
BLANCHARD v. BLANCHARD (1928), 138 L. T. 
176; 44 T. L. R. 313; 72 Sol. Jo. 138. 


2830. Add. Annotation :—Refd. Statham v. Sta- 


tham (1928), 45 T. L. R. 127. 


2940. Add. Annotation :-—Refd. Diggins v. Diggins 


(1926), 438 T. L. R. 37. 

Statham  v. 
Statham (1928), 45 T. LL. R. 127. Refd. 
Welton v. Welton, [1927] P. 162. 


2995. Add. Annotations :—As to (1) Consd. Ilyman 


v. Hyman, Hughes v. Hughes (1928), 139 
I. 'T. 416. Refd. Statham v. Statham (1928), 


45 T. L. R. 127. 


3024. Add. Citations :— affy., [1892] P. 222; 61 


L. J. P. 115.” 


3042. Add. Annotation :—Refd. Hyman v. Ilyman, 


Ifughes v. Hughes (1928), 189 L. T. 416. 


3044. Add. Annotation :—Consd. Ffymanv. Hyman, 


Hughes v. Hughes (1928), 189 L. T. 416. 


Cases 2813a—3122, 


3064. Add. Annotation :—As to (1) Distd. Preger 
v. Preger (1926), 134 L. T. 670. 


3066. Add. Annotation :—Distd. Preger v. Preger 
(1926), 1384 L. T. 670. 


3068. Add. Annotation :—Distd. Preger v. Preger 
(1926), 1384 L. T. 670. 


3069. Add. Annotation :—Distd. Preger v. Preger 
(1926), 184 L. T. 670. 


3092a. Agreement between husband & co- 
respondent as to damages.|-—Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest lat« «. & that petitioner 
should claim no further uamages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition :—Jield: petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed.—GIFFORD v. GIFFORD & FREEMAN 
(1926), 43 T. L. R. 141. 


3093. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


3094. Add. Annotation :—Distd. Preger v. Preger 





3047. Add. Annotation :—Refd. Ryman v. Hyman, 
Htughes v. Hughes (1928), 139 L. T. 416. 


PART XIII. ore hs SUB-SECT. 8.— 
- (a). 


2844 ii. -}~In order to establish 
desertion, proof of a rcfusal to acknow- 
Jedge the obligations of the married 
state may suffice. 

Scemble: the bringing of a prior 
suit, which was abandoned, fot divorce 
can be relied on as constituting 
desertion.—-BRUCE v. BRUCE (Alta.), 
11926] 4 D. L. BR. 1117; [1926] 3 
W. W. R. 605.—CAN. 


PART XIII, ae nS SUB-SECT. 8.— 


2860 i. What amounts to cohabitation— 
Parties living under sume roof—Hus- 
band not recognising or treating wife as 
such.j—Held : the husband was living 
apart from his wife without sufficient 
excuse in circumstances entitling her 
to restitution of conjugal righta.— 
LINKHART v. LINKHART, [1925] 2 
D. L. R. 1180.—CAN. 


PART XIII. aa <r aoa 8. -- 
- (8) ii. 

n i. -}—Malicious denial of 
carnal intercourse persisted in for four 
years may constitute desertion, but 
be standard of proof, both of the 
denial itself & of tho absence of con- 
Sent by the offended spouse, must be 
exacting.—GooLp v. GOOLD, [1927] 
Ss. Cc. 177.—SCOT. 


PART XIII. SECT. 5, SUB-SECT. 8.— 


Lux, (1927]1 D. L. R. 94; 590. L. R. 
561.—CAN, 











PART XIII. SECT. 5, SUB-SECT. 8.— 
e g 6 
2940 ii, ——-.}—A divorce refused, 


on the ground that a separation agree- 
ment prevented a fluding of desertion. 

In an action for divorce the existence 
of a separation agreement is not to be 
disregarded by the ct. merely because 
deft. does not. set it up as a bar.-— 
Wausn v. WALSH & KIRKLAND, [1925] 
2D. L. R. 794; [1925] 1 W. W. RR. 
951; 19 Sask. L. R. 509.—CAN. 


2941 ii. Deed not acted upon. }— 
Proposition, that, when a deed of 
seperation is treated us a nullity or 
seb at nought, & the spouse who 
repudiates it persists in Icaving the 
other as if deserted, the former is from 
that time guilty of desertion, doubted. 
—Hocarrt v. Hogcert, [1926] V. L. R. 
505; 48 A. I. T. G2; (1926) Argus 
L. KR. 330.—AUS. 


PART XIII. SECT. 5, SUB-SECT. 8.—E. 


2976 i. During imprisonment—Mani- 
fest intention to desert.}—A husband, 
who was married in July, 1916, lived 
with his wife for six weeks, & thereafter 
did not live with her again for over 
three years. In Nov. 1919, be met her 
accidentally & lived with her for a few 
days, & then hoe went abroad to take 
up an appointment. On the voyage 
out he wrote informing her that. the 
pppore cnt had been cancelled. 
Thereafter he never lived with his 
wife or communicated with her again. 
From Apr. 1920 till June 1923 he 
was in prison, & in Oct. 1923 he was 
pguin imprisoned. In Oct. 1925, aftor 
his release, he wrote to his wifo’s father 
popes 3 that he was about to go abroad, 
& offering to supply material for 
divorce :—Held : pursuer had 
rclevantly avorred desertion  com- 
mencing in Nov. 1919 & including the 
periods of defender’s incarceration, in 
respect that, when liberated from 
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(1926), 134 L. T. 670. 
3122. Add. Citation :—134 L. T. 670. 


prison, defender had shown no dis- 
position to alter his intention to persist 
in his desertion.—PARKER v. PARKER, 
[1926] S. C. 574.—SCOT. 


PART XIII. suey “ve aa SUB-SECT. 8.-— 
0). 


3008 i, That ia “* reasonable cause —-- 
Conduct falling short of matrimonial 
offence—Nat mere frailty of temper & 
habits.J—-Mere_ infirmity of temper 
accompanicd by the freo use of a 
vulgar & abusive tongue, an occasional 
resort to ie Sept violence not directed 
agnuinst the person of her husband & 
futile threats of bodily harm to him, 
ure not sufficient to justify a husband’s 
desertion of his wife.—CLARKE vw. 
CLARKE (Alta.), [1927] 3 W. W. Kh. 
728.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
A. (a). 


$026 i. Dissolution suit—Previous 
suit.}—A former sult for divorce 
brought by pltf. was dismissed on the 
ground that by his wilful neglect. of 
his wife he had conduced to her 
adultery. In a subsequent suit for 
divorce he proved that his wife & 
co-resp. had, since the former suit, 
left the province & were living as man 
& wife in California :-—Held: the dis- 
missal of the former suit was not a bar 
to the subscquent suit.—KRSsLERING 
Y KESLERING (OTHERWISE NEVERKA) 
& NEVERKA (eek. BAe 4p. LR. 
767; (192713 W. W. R.273.—CAN. 


PART XIII. SECT. 7, SUB-SEOCT. 3.— 
B. (b) iii. 


3081 i. J2wvitation to commit werent t 
—MCEWEN v. MCEWEN (Man.), {1928} 
8 Dd. L. R. 430.—- CAN. 


Cases 3143-—3635a. 


8148. Add. Annotation :—Refd. Hyman v. Hyman, 
Tughes v. Hughes (1928), 189 L. T. 416. 


3166. Add. Annotation :-—As to (1) Refd. Sneyd »v. 
Sneyd & Burgess, [1926] P. 27. 


3179a. -]— (1) Condonation has been defined 
as ‘‘ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.” 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wiie, that she was innocent :—Semble: such 
a belief would not be material if proved.—- 
SNEYD v. SNEYD & Buragsss, [1926] P. 27; 
05 L. J. P. 22; 1385 L. T. 124; 42 T. L. R. 
247. 

3182a. 
3179a, ante. 

3183a. Agreement for temporary separation after 
confession of adultery—Parties continuing to 
live apart for several years.|——-Held: in the 
circumstances there had been no condona- 
tion.—LETBE v. LETBE & WHITEHEAD (1928), 
457. L. R. 6; 72 Sol. Jo. 745. 

eee Annotation :—Refd. M. v. 
> 

3218. Add. Annotation :—As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 

82238. Add. Citations :—[1926] P. 27; 95 L. J. P- 
22; 185 L. T. 124; 42 T. L. R. 247, 

32384. Add. Annotation :—Refd. Statham v. Sta- 
tham (1928), 45 T. L. R. 127. 


8395. Add. Annotation :—Mentd. Blanchard v. 
Blanchard (1928), 138 L. T. 716. 


3433. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) ii. 





SNEYD & BuRGEssS, No. 





M., [1928] 


PART XIII. 


SECT. 7, SUB-SECT. 3.—- 
D. (h) ii. 


ENGLISH AND Empire Diarst SuPPLEMENT. 


slate -—— -]—PLOWs v. PLows (1928), 44 'T. L. R. 


3449a. — -]—GRAYSON v. GRAYSON (1927), 43 
T. L. R. 225. 

3470. Add Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 130 L. T. 416. 

8486. For ‘‘ Coupled with disoretion ’’ 
‘* Coupled with desertion.’ 

3533. Add. Annotation :—Refd. Sloggett v. Slog- 
gett, [1928] P. 148. 


read 


3587. Add. Annotation :—As to (1) Apld. O’Toole 


v. O’Toole (1926), 184 L. T. 642. 

8539. Add. Annotations :—As to (2) Refd. Arnold 
& Weaver v. Amari, [1928} 1 K. B. 584. 
Generally, Refd. Welton v. Welton, (1927] 


P. 162. 
3540. Add. a ee -—Refd. Welton v. Welton, 
[1927] P. 162. 


3558. Add. Annelaion :—Refd. Welton v. Welton, 
[1927] P. 162. ; 

3560. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 

3569. Add. Annotation :-—As to (1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 826. 


B. Indorsement of Notice to Appear 
(Vol. XXVII., p. 875). 


Add the following case :—— 


3635a. Form—Woman charged with adultery 
named in petition.|—(1) On a wife’s petition 
for dissulution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 
(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instruction of the 
senior registrar, dated June 4, 1927, the. 
notice indorsed on the copy of the petition 
served on the woman was in the form set out. 


No. 3448.--Lairp 7 Lamp 


Wilson, 
207.—CAN. 


(1927), 38 B. CO. R. 


31388 iii. —— —-—.]— The fact. that 

a busaband’s suit for divorce has been 
brought at the request of a man, with 
whom deft. has been Living for a 
number of years, & who has promised 
a to pay all the costa in order that 
eft. may be made free to marry him, 
does not constitute collusion.— CHRIST- 
MANSON vv. CHRISTMANSON (Alta.), 
a sue 1p. L. RR. 651; [1927] 1 

. R. 149.—CAN. 


PART XIIi. ee ee SUB-SECT. 8.— 


8159 1. Respondent assisting in 
identification. The fact that deft. to 
a divorcee action admitted to pltf.’s 
solr. before the tria] that she bad been 
gullty of adultery with co-resp., & 
supplied the solr. with ber photograph 
to be used for the Purpose of identifica- 
tion, Is not. proof of collusion, where 
there is no evidence that pltt. 
had any arrangement with eft. that 
she should provide him witb grounds 
for divorce.——-PARRY v. PARRY, [1926] 

D. L. R. 95; (1926) 2 W. W. R185; 
30 | Sask. L. 1. 474,.—--CAN. 


PART XIII. sat ne SUB-SECT. 3.— 


ever 


sm. Je defence to suit for eres on 
ele of beatiality.J—A. »v. » {20881 
D. L. 1195; eee 2 # 
154: 19 Sask. L. R. 346.—CAN, 


PART XIII. SECT. 2, , SUB-SECT. 3,— 


3169 ili, ——~.}—PREMonAND Hina 
v. Bal GALAL (1927), LL L. R. 61 Bom. 
1026,— IND. 





$255 iii. -}~-Any matrimonial 
offence which in itself is ground for 
divorce but. which has been condoned 
may bo revived by the subsequent 
of any other a 

recognised ere watt CT pReEse: e. 


cruelty.—A. v. Wy [1925] 2 D ‘ 
ee {1925} 2 W. R. * 19 
Sask. L. R. ate CA N. 


PART XIII. ae as SUB-SECT. 3.— 
iv. 


3274 i. By desertion—For two years 
without reasonable excuse.|-—Condoned 
adultery revived.—Sryrina v. SPRIN 
ee Hee Z D. L. R. 893; 11926] 

2W. WwW —CAN. 

By desertion ”’ 


}. For on Z read 


** 3274 fi. ——— 


PART XIII. SECT. 7, SUB-SECT. 4.—~ 
B. (d) i. 


8838 i. General rule. ess TANCE Uv. 
aed ue.), [1927] 1 D. L. BR, 


PART XIII. Ora te % pun eEct. 4.— 


8397 iii. —-— ——~.}—-MONALLY v». 
he ree rae Pt a - Aaa L. R. 604; 59 


PART XII. sas ee aye SUB-SECT. 4.— 


8448 {. Factors ie exerciae of. 
— When itis ed es oy petitioner tha 
he has been guil que ot adultery, the ct. 
will exercise its discretion tn his favour 
in a case that comes clearly within the 
principles laid down in Wilson v. 


662 


PART XIII. ata ae. SUB-SECT. 4.-— 


8468 i. Whether conclusive in favour 
of petitioner.J—On wu petition for 
dissolution of marriage under Divorce 
& Matrimonial Causes Amendment Act, 
1920, 8. 4, a8 amended by 1921-22 Act, 
8s. 2 (1), Where resp. proves to the ct.’s 
satisfaction that the separation was due 
to petitionet’s pep resp. is entitled 
to rely on that adultery as a bar to 
petitioner’s claim for relief, notwith- 
standing such adultery was ‘condoned. 
CHAPMAN wv. CHAPMAN, [1926] N. Z 
I.. R. 291.---N.Z. 


PART XII. SECT. 7, SUB-SECT. 4.— 
D. (a) vi. 


3506 1. Desertion by respondent--No ai 
ouse for netitioner’s adultery-—Bigamou 
marriage.}—-Bigamous adulte by 4 
husband, in wholly inexcusable cir- 
ciumstanoces :—Held: a bar to a decres 
nisi, even arate ts the adultery did 
not occur until three years after tho 
wife’s desertion, & could not bo 
regarded as conducing to or excusing 
that desertion.—TR ou vw THOMAS 
(No. 2), {[1926] V. L. R. 206: 47 
rar T. 158; 1986) Argus iL. R. 186.—- 


3508 i. ——-—- Petitioner deatitute.]-—- 
A wife was deserted by her husband 
for four years & was forced by nenessity 
& circumstances to become unochaste : 
re her eth ee for divorcee 

be ted.—-REBERIO % 
Eapenro (1926), ka L. f. 64 Oalo. 80.— 


Vol. XXVII.— Husband and Wife. Cases 3635a—4280a. 


in Matrimonial Causes Rules, 1924, 
Appendix 1, in accordance with r. 2 of those 
rules, & the woman’s name formed part of 
the title of the suit as resp.— Davis v. DAVIS 
& HELBING (1928), 188 L. T. 623, 


3667. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


3776. Add. Annotation :—Mentd. Blanchard v. 
Blanchard (1928), 138 L. T. 716. 


3788a. Wife’s petition—Woman charged with 
adultery added as respondent with husband.}— 
PEPPER v. PEPPER & BAKER, No. 4848a, post. 


3825a. When granted.|-——-GLEED v. GLEED 
(1927), 43 T. L. R. 678; 71 Sol. Jo. 729. 


3859. Add. Annotation :—Refd. MeCausland v. 
McOausland (1927), 43 T. L. R. 592. 


3859a. ——~ -]—Where resp. is a minor, per- 
sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary.—MCCAUSLAND v. 
McOausLandD (1927), 96 L. J. P. 149; 187 
L. T. 653; 43 T. L. R. 5923; 71 Sol. Jo. 472. 


3866. 4dd. Annotation :-—Mentd. Raeburn v. Rac- 
burn (1928), 138 lL. T. 672. 


3867. Add. Annotation :—Mentd. Raeburn v. Rae- 
; burn (1928), 138 L. T. 672. 


4022. Add. Annotation :-~Mentd. La Radiotech- 
nique v. Weinbaum (1927), 137 L. T. 638. 


4063a. Under Judicature onmoudeen Act, 1925 
(c. 49), s. 190 (3).|—Held: (1) the effect of 
the above sub-sect. was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 








under the above sub-sect., in its discretion, to 
award her alimony pendente lite; (8) as the 
means of the wife were insufficient to support 
herself & her two children, she waa entitled to 
alimony pendente lite, although the husband 
had contributed nothing towards her main- 
tenance for seven ens before the institution 
of the suit, & she had been able in some pre- 
carious fashion to maintain herself.— WELTON 
”. WELTON, [1927] P. 162; 96 L. J. P. 75; 
136 L. T. 675; 43 T. L. R. 174; 71 Sol. Jo. 
121, 0. A. 

4097. Add. Annotation :-—Distd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 

4098a. .)—-WELTON v. - "ELTON, No. 4068a, 
ante. - 

4111. Add. Annotation :—Generally, Reid. Gilbey 
v. Gilbey, [1927] P. 197. 

4131. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

era Annotation :—Consd. M. v. M., [1928] 

2, 23. 





4158. Add. Annotation :—Refd. Welton v. Welton 
(1926), 43 T. L. R. 161. 


4189a. In suit for Judicial separation —Before decree 
nisi.J—The provision of alimony peudente 
lite is a privilege of the wife for her sub- 
sigstence during the litigation; & a wife who 
has obtained a decree of judicial separation 
is not entitled to an allotment of alimony 
mendente lite, unless she has obtained an 
order for it before the decree, although she 
may have commenced proceedings earlier 
in the suit to obtain it.—M. v. M., [1928] P. 
123; 971. J. P. 101; 1388 L. T. 648; 44 
T. L. R. 299; 72 Sol. Jo. 155. 


4280a. --———.|-—-On a husband’s petitioning 
for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. it was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 





PART XIII. SECT. 8, SUB-SECT. 1.—D. 

sn. How sutl commenced—Neceasity 
Jor writ of summons.)—-CALLANDER 1. 
CALLANDER (Sask,), [1927] 3 W. W. R. 


419,.—CAN., 
PART XIII. SECT. 8, SUB-SECT. 1.— 
F. (a) 


Li, ——— Alternative claim for judicial 
separation.|—In a suit by a wife for 
divorce it is not necessary, or indeed 
proper, to ask to have a separation 
agreement between the parties set 
aside, or to inelude an alternative 
claim for judicial separation._—-CAMRUD 
v. CamMRUD (Sask.), [1927] 4 D. J. KR. 
‘ {1927} 2 Ww. Ww. Rh. 7569.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 4.—D. 
sp, Leave to sue in forma pauperis— 
When granted.}—-COLERIDGH v. COLK- 
.), [1926] 2 D. L. R. 8086; 

[1926] 1 W. W. R, 857.--CAN. 


PART XIII. casas rs alaiaialaaaa 4.~ 
a a ° 

3836 i. Pusition of a Ad ar eat : 

ao “ party’ within K. B. Rule 951.— 

BUSsELL v, Bussey & MOKENNA 

(Na. 3), (1927) 8 Ww. WwW. Rt. 600,—-CAN. 

PART xi. SEOT. 8, SUB-SECT. §.-—B., 





vice in a divorce action effected in 
accordance with an order therefor 
regularly made is equivalent to personal 
servico, & it is not necessary that actual 
notice of the proceedings should reach 
dcft.—-PARTINGTON 0. PARTINGTON, 
(1925) 3 D L. R. 1085; (1925) 2 
W. W. FR. 723; revag. 19 Sask. L. R. 
402; [1925] 1 W. W. R. 1039.—CAN. 


PART All. SECT. 8, SUB-SECT. §.-—F. 


3917 fi. Sworn in England before 
commissioner for oaths—~Admissibility.) 
—An affidavit, purporting to bo sworn 
in England before a person doscribing 
himself as a comr. for oaths, may be 
received in evidence of the facts 
deposed to therein in proof of service 
of the petition & citation in a divorce 
suit.—THoMas v. THOMAS, [1926] 
Vv. L. KR. 188 3 47 A. L. J « 157 7 11926] 
Argus L. R. 137.—AUS. 





PART XII. SECT. 8, SUB-SECT. 8.-—B. 


st. Further & better particulara— 
When ordered.}-—Petitioner for divorce 
ordered, on motion of co-resp., to 
deliver further & better particulars of 
the dates & places when & where the 
acte of adultery mentioned in the 
—~——GUSHOWATY 


tion were co 
pots Hy {1925} 3 


tted. 
% GusHowaTY & JONES, 


fe 663 | 


D. L. Wk. 4363 [1925] 2 W. W. R. 238 ; 
85 Man. L. R. 134.—-CAN. 


PART XIII. SECT. 9, SUB-SECT. 1.—A. 


sw. Not local masicr.j—In an action 
for judicial separation & alimony 
applications for interim alimony must 
be made to a fudge in chambers; a 
local master has no jurisdiction to 
entertain them. eee 

Where an order for interim alimony 
hus been made by a local master, such 
order is a nullity, but a judge in 
chambers has no jurisdiotion to set it 
aside where the application to him is 
not by way of appeal.-—VOLHOFFER »v. 
VoOLHOFrER, (19 D. L. R. 562; 
cal pie W. TK. 304; 19 Sask. L. KR. 


PART XIII. = es SUB-SECT. 1.- 
e 0 e 


~~~ iY. ———. An order for pay- 
ment by deft. to pltf. in an action for 
alimony of m alimony & dis- 
bursements was set aside, - having 
moans of her own ample for the pur- 

of maintaining herself & b 

the action to trial.—-GIBBS v. GIBBS, 
11925) 2 D. L. R. 880; 560. L. RB. 
614.—OAN. , 


Cases 4280a-—4677a. 


ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct.—S. v. 
S. & P. (1927), 97 L. J. P. 37; 1388 L. T. 302; 
44'T. L. R. 523 72 Sol. Jo. 31; sub nom. Re 
A. B.S’ PETITION, [1928] P. 25. 

4296. Add. Annolations :—Refd. Welton v. Welton 
[1927] P. 162; Arnold & Weaver v. Amari, 
[1928] 1 K. B. 584. 

4305. Add. Annotation :—As to (3) Refd. Arnold 
& Weaver v. Amari, [1928] 1 K. B. 584. 
4306. Add. Annotation :—Refd. Fanshawe v. Fan- 

shawe, [1927] P. 238. 
4307. Add. Annotation :—As to (1) Refd. Baldwin 


Raper v. Baldwin Raper & Metz (1926), 42 
T. L. R. 619. 


43138, Add. Citations :—95 L. J. P.18; 134 L. T. 





4354a. ‘* Discretion cases ’’—Adultery by 
petitioner—Insertion in defended Hist neces- 
sary.|.—HoweELL v. HOWELL & DAVIDSON 
(1926), 42 T. L. R. 497. 


4354b. Application to expedite trial—Grounds 
for refusing.|—The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born as the result of 
resp.’s relations with that woman.—P. v. P. 
(1927), 44 T. L. R. 1143; 71 Sol. Jo. 964. 

4370a. Corroboration—Necessity for—Charges of 
grave sexual offences.|—(1) Where in a 
imatrimonial cause one spouse accuses the 
other of very grave sexual offences the 
accusation, as in criminal cases, ought not, 
without due & cautious consideration, to be 
held to be proved by the mere oath of one 
party against the oath of the other, parti- 
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cularly when the accuser has been an accom- 
plice in the offences. Where the decision 
in such a case depends upon the verdict of 
of jury, it is the duty of the judge to caution 
the jury to this effect; but the ct. will not 
reverse a finding of the jury that such an 
offence has been committed on the ground 
that they acted on the evidence of one party 
alone, or that that party was an accomplice, 
provided that the judge has given to the 
j & proper warning as to the acceptance 
of such testimony without corroboration. 

_ (2) The rule that fo constitute legal cruclty 
there must be danger, or a reasonable appre- 
hension of danger, to life, limb, or health, 
applies to cruelty which consists in making 
a wife submit to improper sexual acts, as 
well as to cruelty of a more usual kind, such 
as violence, ill-temper, etc.—STATHAM v. 
STATHAM (1928), 45 T. L. R. 127; 72 Sol. Jo. 

17, C. A. 

4422. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 
4427. Add. Citation :—11 W. R. 85. 


4434. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

4439. Add. Annotation :—Consd. 
Cavendish, [1926] P. 10. 

4442. Add. Annotation :—-Refd. 
Bosworthick, [1927] P. 64. 

44474. -]—In undefended petitions for divorce 
the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected.—PRACTICE NOTE (1925), 
159 L. T. Jo. 95. 

4636. Add. Annotation :—~-Refd. 
Sloggett, [1928] P. 148. 
4871. Add. Annotations :—-Refd. Statham v. Sta- 

tham (1928),45T.1L.R.127. Mentd. Welton 
v. Welton, [1927] P. 162. 
B. By Whom Assessed (Vol. XXVII., p. 452). 


After the cross-reference add as follows :— 
4677a. By court.|—The ct. has power to direct 


Cavendish v. 
Bosworthick a 





Sloggett —v. 


PART XIII. ae ae SUB-SECT. 1.— 


4308 i. Against whom order made— 
Not infant interrcner or his next friend.) 
~——RUSSELL 7 RUSSELL & MCKENNA 
(Man.), [1927] 4 D. L. R. 403; [1927] 
3 W. W,. It. 144.—CAN. 


PART XIII. ea SUB-SECT. 1.— 


43251. What interrogatories allowed— 
Relating to charge of adultery.]— On an 
examination for discovery, in an action 
for judicial separation & alimony, deft. 
should not be required to answer 
questions infended to fasten responat- 
bility on him for certain letters, where 
such letters tend to show that he has 
committed adultery.—LIGHTHEART ». 
LIGHTHEART (Sask.), [1926] 4 D. L. lt. 
885 ’ [1926] 3 W. WwW. R. 494.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 


4376 i. Whether formal proof essential 
— Suit for dissolution—- Damages claimed 
against co-respondent.J—Where on a 
petition for divorce damages are 
claimed against co-resp. primd facie 
proof of marriage, if not rebutted, is 
sufficient to meet the strictness of proof 
required in the criminal conversation 

hase of the proceed KNIGHT pv. 

NIGHT & OWENS, [1925] 2 D. L. TR. 
467; [1925] 1 W. W. R. 824.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 3.— 
B. (b). 


4384 i. ‘* Proceeding instituted in 
consequence of adultery ’’—Suit for 
nullity. J—In a suit for nullity petitioner 
may be compelled to answer questions 
tending to show that he has committed 
adultery.—W. v. W., [1926] & A. S. R. 
425.—AUS. 


PART XIII. SECT. 11, SUB-SECT. 5. 


a 
husband for divorce, letters_ written 
by the wife to co-resp., but not delivered 
o him, are not made evidence of 
adultery admissible against co-resp. 
by Ceylon Evidence Ordinance, 1895, 
8s. 9. The fact that co-resp.’s counsel 
has based questions in cross-examina- 
tion upon the contents of the lettors, 
which had properly been admitted as 
evidence agginst the wife, docs not 
make the letters evidence against co- 
resp.—GABRIEL Vv. ELIATAMBY, [19% 7 
A. C. 1383; 95 L. J.P. OC 9; 138 

L. T. 200.—CEYLON. 

h ii. Letters to husband from 
alleged adulterers - Taken from husband’s 
desk by wife.j—Held: admissible.— 
LIGHTHEART ¥, LIGHTHEART, [1927] 
1D. iL. KR. 8863 [1927) 1 W. W. Rh. 

sy. Admissions— Of adultery — By 
wife —- Bustardising offspring.|}—Ad- 
missions by a wife, that the father of 
a child born to her during the marriage 
was not her husband :—Held: receiv- 
able in cvidence, so far as they did not 


664 





relate to non-access.—JUSTICK  v. 
JUSTICE, [1925] S. A. S. RN. 278.—AUS. 


PART XIII. SECT. 11, SUB-SECT. 12. 

4456 ii, ---—~- ———.]—DAULBERG vv, 
SWANSON, [1927) 3 D. L. RR. 669; 
Ae oan W. 1k. 617; 21 Sask. I. lt. 


388.— 
PART XIII. SECT. 15, SUB-SECT. 2.— 
g i. —— Withdrawal at triel—Order 


directing husbund to wuy interim costs 
not affected.J--CAMRUD tv CAMRU) 
ere aaa 4p. L. R. 8653; (1927) 
2 W. e It. 759.-—-CAN. 


PART XIlil. pets Tee SUB-SECT. 5.— 


4676 i. General rule.J—-The factors 
to be considered in granting damages 
ugainst co-resp. are (1) the actual value 
of the wife to the husband; (2) the 
injury to his feelings, the blow to his 
marital honour & the hurt to his 
matrimonial & family life.—HAYNES 
v. HAYNES (Sask.), [1926) 4 D. L. FR. 
473; [1926] 2 W. W. R. 726.—CAN. 


PART XIII. SECT. Ss SUB-SECT. 5,—~ 


sb. By jury.jJ—It is not the law in 
Saskatchowan that damages against. 


,cO-resp. must be assessed by a jury.— 


D. L. R 


RipER v. RmpER, [1925] 3 ' 
1051; 19 


370; [1925] 1 W. W. R. 
Sask. L. R. 384.—CAN. 


Vol. XXVII.—_Husband and Wife. 


that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial Py, jury. The practice is now regulated 
by R. C., Ord. 36, rr. 2-6, & Matrimonial 
Causes Salts, 1924, r. 30 (b).—BEDFORD v. 
Beprorp & POWDRILL (1926), 96 L. J. P. 
22; 186 L. T. 388. 


4746. Add. Annotation :—Generally, Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 


‘4767a. Effect of—On status of parties.]-—A 
decree for restitution of conjugal rights with 
the usual finding that the parties to the suit 
are husband & wife, though it may not 
directly affect their status, nevertheless 
proceeds upon the basis of their status being 
thus conclusively established inter partes. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage ofthe parties. A subsequent suit 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the parties to it, does not, after this 
finding of its validity as between them, 
afford any exception to the general rule of 
estoppel. WooDLAND v. WOODLAND (OTITER- 
WISE BELIN OR BAKTON), [1928] P. 169; 97 
L. J. P. 92; 1389 L. T. 262; 44 T. L. R. 495; 
72 Sol. Jo. 303. 

4790. Add. Annotations :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64; lyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 

4837. Add. Annolalion :—As to (2) Refd. Darn- 
borough v. Darnborough & Smith, Clare 
Intervening (1926), 96 L. J. P. 24. 

4845. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

4848a. —--— Wife’s petition—-Woman charged with 
adultery added as respondent.|—-If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate estate.-PEPPHR v. 
PErrEnR & BAKER (1926), 96 L. J. P. 17; 136 
L. T. 224; 43 T. L. R. 1. 

4848b. —---— ——--.]|-—DAVIS v. 
HELBING, No. 3635a, ante. 








DaAVIs & 


PART XIII. SECT. 16, SUB-SECT. 5.— 
D. (b). dence warran 


to judicial scpatanulon where the evi- 
a are granting of it & 


Cases 467'7a—5074. 


4882a. -]—Where a wife’s petition is dis- 
missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife's solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife.—BALDWIN RAPER v. 
BALDWIN RAPER & METZ, BALDWIN RAPER 
vt. BALDWIN TAPER (1926), 42 T. L. R. 619. 

4884. Add. Annotation :—As to (1) Refd. Weiton 
v. Welton, [1927] P. 162. 

4943. Add. Annotation :—Mentd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

4985. Add. Annotation :—As to (2) Folld. Karl v. 

Earl & Kyle (1926), 96 L. J. P. 23. 

4985a. — ~--——.]|—Where an order has 
been made ‘‘ consolidating’? a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with thc 7ife’s cross petition 
for dissolution on the ground of the husband's 
cruclty & adultery, & the two suits have 
been tried together, the ct. has no power 
under Jud. (Consclidation) Act, 1925 (c. 49), 

50, to order co-resp. to pay the costs of 

the wife’s suit to which lhe was not a ‘ pavty.”’ 
—EHarL v. HaARnL & Kye, Earn v. HARL 
(1926), 96 L. J.P. 23; 186 L. 'T. 383. 

4985b. Cross charges by wife.}—-If a wife makes 
cross charges of cruelly & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charyes fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can be condemned in the whole of 
the costs, including those of the intervener. 
—DARNBOROUGH v. DARNBROROUGH & SMITIT 
(1926), 96 L. J. P. 243 186 1. 'T. 384. 

5067. Add. Annotation :—Refd. Sloggett  v. 
Sloggett, [1928] P. 148. 

5068. Add. Annotations :—Consd. Hyman vv. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 








416. Refd. Statham v. Statham (1928), 45 
T. GL. R. 127, 
5070. Add. Annotation :-—Consd. Sloggett  v. 


Sloggett, [1928] P. 148. 


5071. Add. Annotation :—Mentd. A.-G. for Alberta 
Cook, [1926] A. C. 444. 


5074. Add. Annotations :—Refd. Sloggett v. Slog- 


PART XIII. seas es SUB-SECT. 3.— 
« (8). 


4685 his punitive. Riper v. justifies the ct. in disregarding a 4953 i. Petition by hushand—Wife 
RIDER, fioger 3 D. L. R. 370; [1925] separation agreement, between the proved innocent.|-——Held: K. B. Rule 
1W. W. RB. 1051; ; 19 Susk. L. R. 384. partics. -—CAMRUD v. CAMKUD (Sask.). 951 was not aurlicalile, & full costs 
~CAN. LF tl, wie aR: ry 365; [1927] 2 ghonld be paid to the solr. of the 


4685 ii. ———.]-—-TRANTER v. TRANTER 
& pe (1925) N. Z. L. R. 593.—N.Z. 


successful wife.—PRESTON v. PRESTON 
oy eee [1925] 4 D. L. R. 1013.— 


PART XIII, sage ree SUB-SECT. 5.— 
. (c). 


4690 i. Whether bar to claim for 
damages—Tllicit relationship continued 
after knowledge.J—Co-resp.’s conduct 
in continuing adulterous relations with 
resp. after he became aware that sho 
was married :—Held: to deprive him 
of any protection with respect to 
immunity from damages to which his 
prior ignorance of her married state 
might ave entitled him.—HAYNES v. 
HAYNES (Sask.), [1926] 4 D. L. R. 
473: [1926]3 W. W. R. 726.—CAN. 


PART XIII. SECT. 17, SUB-SECT. 2. 

a i. Granted when divorce decree 
refused. ]—Although a claim for divorce 
is withdrawn at the trial, pltf. is entitled 





PART XIII. SECT. a SUB-SECT. 3.— 





ri. Dismissal of suit on ground 
of absence of jurisdiction.)—Held: it 
was not competent to award expenses 
to a wife, where the suit bad been dis- 
missed on the ground that the ct. ha? 
no spvincre owt Bir the husband hay. 
not ap efend.—-K ELLY 4. 
KELLY, tg38) x oe “13. —SCOT. 


PART XIII. sae; ee SUB-SECT. 3.— 


ti. meres a divorce 
Satition by a husband is decided in his 
favour, the wife is entitled to her costs, 
if she has had them secured & her 
defence has been bond fiile.—KNIGHT 
v. KNIGHT & OWENS een 2 D. I. R. 
487 : 11925] 1W. W.R —CAN. 
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PART XII. SECT. Ee SUB-SECT. 4.— 


f, Read rae ** 4964 j.°’ 


4964 ii. &. CROSSE v. CrossE & 
ane ote) 28 W.A.L. R. 10.— 


PART XIII. oe  iataaacate 4.— 


5020 i. Effect of knowledge—Liability 
of co-respondent for whole costs.}—If 
co-resp. knew that the woman was 
married & a divorce is granted, he is 
liable for all the costs of the roceodings, 
including those which e husband 


. has been compelled to pay the wife.— 


oe v. Kntiautr & Owens, [1925] 
2D. L. R. 467; 71925) 1 W. W. BR. 
824.—CAN. 


Cases 5074—5382a. ENGLIsH AND Emprre Dicgest SUPPLEMENT. 


gett, [1928] P. 148. Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


5076. Add. Annotation :—Refd. Sloggett vv. 
Sloggett, [1028] P. 148. 


5076a. | —The intervention of &, if necessary, 
the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decree 
nist, is not limited to cases of suspected 
collusion.—SLOGGETT v. SLOGGETT, [1928] P. 
148; 97 L. J. P. 71; 189 L. T. 238; 44 
T. L. R. 394; 72 Sol. Jo. 192. 


5112. Add. Annotation :-—Refd. 
Sloggett, [1928] P. 148. 
5197. Add. Annotation :—Refd. 

. Fletcher, [1928] P. 20. 


5209. Add. Annotation :—Refd. Hyman v. Wyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 


5236. ddd. Annotation :—Refd. Woodland  v. 
Woodland (otherwise Belin), [1928] P. 169. 


5327. Add. Annotation :—Consd. Hyman 1, 
ee Hughes v. Hughes (1928), 139 L. T. 
5382. Add. Annotutions :—Consd. Gandy v. Gandy 
(1885), 30 Ch. D. 57. Distd. Wyman v. 
i Hughes v. Hughes (1928), 139 L. T. 





Sloggett =v. 
Fletcher v. 


5360a. On lunacy of husband.]—The jurisdiction 
in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a person 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1925 (c. 20), s. 171, to direct 


PART XIII. SECT. 20, SUB-SECT. 1. 


PART XIII. SECT. 21, SUB-SECT. 4. 


a settlament of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of a husband of unsound 
mind. When by an order in- lunacy a pro- 
vision has been directed for the wife during 
_ the lifetime of the husband & pending his 

incapacity, & the Divorce Div. approve the 
quantum of the order, the pore course, on‘ 
application in that Div. by the wife for 
permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunac 
so far as the husband’s means permit | 
without prejudice to any further order in 
Junacy, the security not to be enforceable 
pending subsistence of the order in lunacy, 
& should it subsist during the life of the hus- 
band not to be enforceable till his death.— 
CG. LL. v. C. FL W., [1928] 2 K. B. 223; 97 
L. J. P. 188. 

5373. Add. Annotation :-—Apld. Wyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 


5874. Add. Annotation :-—As to (1) Apld. Hyman v. 
ayn, Hughes v. Hughes (1928), 189 L. T. 
16, 


5875. Add. Annotation :-—Refd. Tiyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
5382. Add. Annotation :-—Refd. Gilbey v. Gilbey, 
[1927] P. 197. 

5382a. —— .|—Although the considerations 
which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule & an indis- 
pensable process of applying that rule is 
erroneous, & disrcgards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 





able & unproductive real estate & 
but 


5098 i. King’s Proctor.}—The King’s 
Proctor can intervene in an action for 
divorce in the Supreme Ct. of Alberta 
& can 80 intervenc on the ground o 
collusion or on the ground of matcria) 
facts not brought before the —_ 
ELKOWKCH v. ELKOWECH, [1925] 4 
db. L. R. 1037 ; 11925] 3 W. W. R. 705; 
affg., [1925] 3 D. L. R. 6763; [1925] 
2 W. W. R. 485.—CAN. 


PART XIII. SECT, 20, SUB-SECT. 3.— 


sd. Decree obtained by cvidence 
** framed up ” bctween defendant d& de- 
teclive employed by petitioner.)—llcld : 
the decree should he rescinded, coven 
though neither petitioner nor her solr, 
were hnplicated in the ‘‘ frame-up.’’-— 
BUSSELL v. BUSSELL & MCKENNA (NO. 
2) (Man.), (1927]3 W. W.R. 297.—CAN. 


PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (g) ii. 


sf. Unsuccessful allegation of col- 
lusion.}—If, on an intervention by the 
King’s Proctor, the allegation of 
collusion fails, the practice in England 
that the King’s Proctor is not entitled 
to costs, is not necessarily oppure 
in the Supreme Ct. of berta.— 
ELEOWKCH v. WLEOWEOH, [1925] 4 
D. L. KR. 1037; [1925] 3 W. W. R. 

5.—-CAN 


PART XIII. saa S co SUB-SECT. 3.-— 
- (a). 

sj. Feefusal of trial judye to 
infer adnitery.J—Appeal dJsmissed.—- 
HENDERSON t. HENDERSON & MoKay, 


[1927] 3 Db. L. R. 845; [1927] 2 
W. r) R, AT3 > 21 Sask. L. R. 6 a 
CAN. 


sk. Action for declaration thai decree 
void for want of juriadiction.}—Action 
for a declaration that two decrees 
ordering Judicial separation & awardin 
pemoanent alimony wore null & voi 
or lack of jurisdiction 8 d.-— 
CLAMAN % CLAMAN (No. 2) (1925), 
35 B. ©. R. 341.—CAN. 


PART XIII. SECT. i SUB-SECT. 1.— 


sn. Jn decree of judicial separation. }— 
An award of permanent alimony may 
be made in a decree of judicial separa- 
tion iteelf—WrEDLEY wv. WEDLEY, 
{1925} 3 Ww. W. R. 46.—CAN. 

sp. Iffect of—Wife not debarred from 
filing caveat under Homesteada Act, 
R. S. S., 1920 (ce. 69).)—Re LONNEM 
CAVEAT, eee 1D. L. R. 279; [1926] 
1 W. W. R. 134; 20 Sask. L. R. 275.— 


st. Not defence to a 
relief under Devolution o 
RR, S. S., 1920 (e. Oe LONNEM 
aca ey 1D. L. R. 279; aero 
LAN ° e 134 - 20 Sask. L. R. 15.— 


ication for 
tstaics Act, 
Re 





PART XIII. SECT. a SUB-SECT. 1.— 


56262 i. After decree of judicial 
separation—By application in chambers. ) 
—CAMRUD v. Camrup (Sask.), (1927) 
4D. L. R. 365; (1927) 2 W. W. hk. 
759. CAN. 


PART XIII. one: ae, SUB-SECT. 1.— 
- (a). 

c i. REE FD an application for 

permanent alimony the ct. should not 


recognise any right in the husband to 
reduce his income by retaining unsale- 
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aying taxes & interest thereon ; 
{ should be astute to frustrate an 
intention to make such payments the 
means of escaping payment of alimony. 
—-NEWION v NEWTON (Man.), [1927] 
1D. L. RK. 756; [1927] 1 W. W. R. 106. 


- (6 


8 i. ca ae ea a | J—MA CINTOSH ". 
Mactnrosy (N. B.), [1927] 3 D. L. RR. 
1190.—CAN. 

e ii. ———-.J}—Where the wife 
was # school teacher, the ct. awarded 
her one-half of the joint income less 
the amount of her salary.—-NEWTON v. 
Newron (Man.), [1927] 1 D. L. HR. 
756; (1927] 1 W. W. BR, 106.—CAN. 


PART XIII. SECT. 22, SUB-SECT.1.—F. 


6325 fi, Facta discovered after 
trial.}—Amount of permanent alimony 
increased on consideration of facts 
discovered after the trial.—WEDLEY 
PA a [1925] 3 W. W. RR. 46.-— 


5328 i. Reduction—Husband’s means 
reduced. }>-MAOKINNON ©. MaOKINNON 
(1924), 08 N. S. H. 220.—OAN. 


PART XIiIt. pECr 22, SUB-SECT. 2.~— 








itty Ot Sei ell 
or guilt o € v . 
monial Causes Act, 1008, 8. 42, does 
not authorise the ct., where a decree 
for dissolution of marriage has beon 
obtained by a husband against a wife, 
to make an order on the husband for 
the permancont maintenancé of the 
wife. Hasna ©. Hanns, (1926) N. Z 


‘ 
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(c. £9), 3, 190 (1) & (2). Where the husband’s 
whole income has been expended on the 
uirements of the matrimonial home, a 
. third of his means may well be required for 
the wife’s maintenance ; but where, beyond 
ore called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, & advantages incidental to her 
station in life. 

Where the husband’s gross income was 
£25,337 a ‘year, derived mainly from his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 lesstax. The ct. confirmed the report.— 
GILBEY v. GILBEY, [1927] P. 197; 96 
L. J. P. 55; 187 L. T. 31; 48 1. L. R. 283. 


5382b. ——-.]—Resp., a husband, who had 
been divorced, re-married, & by an ante- 
nuptial scttlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capital, on 
his wife in futuro. Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £100 for her 
son, when resp.’s annual income was about 
£1,500. Subsequently, when resp.’s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent maintenance from £400 to £1,200 
a year, less income tax, & from £100 to £150 
a year, free of income tax, for the son :— 
Held: (1) vesp.’s means had increased, as 
by sharing the advantages of the matvri- 
monial home as of right settled upon his wife, 
a larger portion of the £1,500 unsettled income 
was left free to be dealt with by him & by 
the ct.; (2) the order could not be made 
disregarding the settlement, which sub- 
sisted ; (3) an order for permanent main- 
tenance, or an increase of it, should not be 
based on the income of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Ecclesiastical Ots. in the case of a decree 
a mensdi et thoro, of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, petitioner & resp. being 
divorced, & free to marry again; (5) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband & the conduct of the parties, the 





order for permanent maintenance for the. 


former wife should be increased from £400 





PART XIII. SECT. 23, SUB-SECT. 2.— 5410a ii. 


5410a1, Jurisdiction of court-~To for the revisi 


——, J—When applica- 
tion is made to the ct. under Divorce 
& Matrimonial eclaaer’ Act, 1908, 3. 46, 
on of a 


Cases 5882a—5498a, 


a year to £750 a year, less income tax.— 
N. v. N. (1928), 188 L. T. 693; 44 T. L. R. 
324; 72 Sol. Jo. 156. : 

6384. Add. Citutions :—[1926] P. 1; 95 L. J. P. 
80; 134 L. T. 24. 
Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. 1. 416. 


5393. Add. Annotation :—Refd. Gilbey v. Gilbey, 
[1927] P. 197. 


5898a. ——— ——— Wife owner of valuable 
jewellery.|——In fixing the amount of 
permanent maintenance for a wife who has 
obtained a decree of divorce, the registrar 
is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income.—LysaGuT.v. LysaGuT (1928), 44 
T. L. R. 7233 72 Sol. Jn. 546. 


5403. Add. Annotation :—Read. Fanshawe v. Fan- 
shawe, [1927] P. 2i8. 


5410a. To increase maintenance.|— The 
power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power given by the 
former Act, is retrospective in its operation 
& extends to dealing with orders made under 
the previcus Act, namely, Matrimonial 
Causes Act, 1866 (c. 32).—EpMuUNDS vw. 
EpMuNns, [1920] P. 202; 95 L. J. P. 151; 
136 L, T. 186. 

5414a. ———__ ——— Increase in income caused by 
own acts.]~-N. v. N., No. 5382b, ante. 


5446. Add. Annotation :-~Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


5447. Add. Annotation :—Retd. Fanshawe v. Fan- 
shawe (1927), 43 T. L. R. 666. 


5449. Add. Annotation :-—-Consd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


5450. Add. Citations :—[1926] P. 98; 95 L. J.P. 
88; 185 L. T.1; 42 T. L. R. 413; 70 Sol. 
Jo. 603, C. A. 


Add. Annotations :—Refd. Fanshawe v. K'an- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 


5477. Add. Annotation :—Refd. Re Nelson, Norris 
v. Nelson, [1928] Ch. 920, n. 


5498. Add. Annotation :—-Expld. Sherwood v. Sher- 
wood (1928), 45 T. L. It. 53. 


5498a. ——— -——— Amount of deduction.|—-In 
estimating the disposable income of a divorced 
husband after mecting lis linbility for taxes 
for the purpose of allotting permanent 
maintenance to his wife in future, within the 
principle of Dayrell-Sleyning v. Dayrell- 
Steyning, No. 6498, the amount of deduction 
from his gross income in respect of income 
tax is the amount of those taxes normally 
chargeable on income received during the 








[1928] N. Za L. R. 496.-——-N.Z, 


decree for PART XIII. SECT. = SUB-SECT. 5.-— 


increase maintenance.|—The ct. haf no 
juriadiction to tncrease the permanent 
aintenance ordered to be paid by a 
usband, on the ground of either the 
inoreased means of the husband or the 
creased neceasitics of the wife.— 
rT iv. Harris, [1926] N. Z D. R. 


permanent maintenance in favour of 
a wife or children of the marriage, the 
ct. may, In the case of children, cither 
increase or reduce the order; but the 
ct. has no pore to increase an order for 
permanent maintenance made in favour 
of the wife under sect. 42, though it 
may reduce it.—BuoRTON v, BURTON, 
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sw. Only circumatances at or immedi- 
ately after dissolution of marriage. ]-— 
The ct. should not consider cxtrancous 
events subsequent to the dissolution 
as good ground for varying a settle- 
ment.— JACKSON v. JACKSON, [1928] 
N, Z. L. R. 88,.--N.Z. 


Cases 5498a—5599. 


current year. An extraordinary amount in 
respect of arrears of taxes payable in that 
year, but not chargeable in respect of the 
gross income of that year, is not an allowable 
deduction.—SHERWOOD v. SHERWOOD (1928), 
45 T. L. BR. 53; 72 Sol. Jo. 874, C. A. 


5499. Add. Annotations :—Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 187; Skipwith 
v. Skipwith (1928), 1389 L. T. 317. 

5509. Add. Annotation :-—Generally, Mentd. Gilbert 
v. Gilbert & Boucher, [1928] P. 1. 


5515. Add. Annotation :—As to (6) Consd. Allison 
v. Allison, [1927] P. 808. 


55238a. ——- -|—-Under Jud. (Consolidation) 
Act, 1925 (c. 49), s. 187 (2), a reversionar 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights.—ALLISON v. ALLISON, 
[1927] P. 308; 96 L. J. P. 181; 137 L. T. 
$823; 48 T. L. R. 823; 71 Sol. Jo. 682. 

5531a. ——— Application—After decree for divorce 
—Mode of application.|—Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. 6rdered the husband to make 
certain periodical payments to her for herself 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have the periodical payments suspended or 
discharged :—Z/eld ; the husband could make 
the application by motion, & was not con- 
strained to applv by petition under Matri- 
monial Causes Rules, 1924, rr. 683 & 70.— 
SkIpwitu v. SKrpwitH, (1929] P. 93; 97 
L. J. P. 109; 1389 L. T. 817, C. A. 


5537a. ——- Application—After decree for divorce 
—Mode of application.|—-SKIPWITU v. 
witt, No. 553la, ante. 


5042a. To order settlement where wife not 
domiciled in England.}—(1) ‘The property of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1925 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is prima facie 
the property of a woman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 & 72, & (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 











existence of jurisdiction, is not to be regarded 
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as a submission to that jurisdiction.— 
TALLACK v. TALLACK & BROEKEMA, [1927] P. 
911; 96L. J. K.B.117; 187 L. T. 487; 43 
T. L. R. 467; 71 Sol. Jo. 521. 


5548. Add. Annotation :-—Generally, Refd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 

5543a. Petition for settlement-——Service—Out of 
jurisdiction.]—-TAaLLaAck v. TALLACK & BROE- 
KEMA, No. 5542a, ante. 

5543b. ——— Appearance to—Practice.|—-TALLACK 
v. 'TALLACK & BROEKEMA, No. 5542a, ante. 

5543c. —— Effect of—-Whether submission 
to jurisdiction.]|—TaLiack’ v. TaLttack & 
BROEKEMA, No. 5542a, ante. 

5549. Add. Annotations :—As to (1) Refd. Har- 
greaves v. Hargreaves, [1926] P.42. <Asto (2) 
Refd. Jagger v. Jagger, [1926] P. 93. 

5551. Add. Annotation :—Consd. Bosworthick v. 
Bosworthick (1926), 95 L. J. P. 171. 


5576. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


5579. dd. Annotation :—Refd. Tallack v. Tallack 
& Brockema, [1927] P. 211. 


5582. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


5583a. .|—After a decree nisi for dissolution 
of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 49), s. 192, 
to etitertain any application for an inquiry 
into, & variation of, settlements intil after 
the decree has been made absolute.— GILBERT 
v. GILBERT & BovucuER, [1928] P. 1; 96 
L. J. P. 187; 137 I. T. 619; 43 T. L. R. 
589; 71 Sol. Jo. 582, C. A. 


Add. Annotation :—N.F. Webster v. Webster 
& Williamson, [1926] P. 198. 


5588a. —-— .]—-Although there is the fullest 
power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
alter dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife & future children.— 
WEBSTER v. WEBSTER & WILLIAMSON, [1926] 
P.198; 95 L. J. P.97; 1385 L. T. 670. 

Annotation :-— Distd. Scollick v. Scollick, (1927] P. 205. 


5588b. .|—In varying a settlement the 
ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 192, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 








5588. 











ee that power, although it is not originally 


existent in the settlement, & although its 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
first marriage.—ScoOLLIcK v. SCOLLICK, [1927] 
P. 205; 96 L. J. P. 963; 1387 L. T. 485; 71 
Sol. Jo. 584. ° 


5596. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, {1926} P. 159. 


5599. Add. Annotation :—As to (2) Refd. Webster 
v. Webster & Williamson, [1926] P. 198. 
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5600. Add. Annotation :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. -198. 


5622. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

5623. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 


5628a. Bond to secure annuity—Appointment 
of annuity.]—A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), s. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements.— 
BOSWORTHICK v. BOSWORTHICK, [1927] P. 
64; 95 L.J.P.171; 186 L.T.211; 42 T.L.R. 
719; 70 Sol. Jo. 857, C. A. 


5623b. Life policy—Contingent interest in 
policy money.|—<A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money.—-GULBENKIAN v. GUL- 
BENKIAN, [1927] P. 237; 96 L. J. P. 53; 
136 L. T. 800; 43 T. L. R. 2673 71 Sol. Jo. 
311. 

5624a. ——— Settlement not made in contemplation 
of marriage.|—The expression ‘‘ ante-nuptial 
or post-nuptial settlements,’’ in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband.— 
HARGREAVES v. HARGREAVES, [1926] P. 42; 
95 L. J. P. 81; 184 L. T. 548; 427. LR. 
252. 

5629. Add. Annotation :—As to (1) Folld. Bos- 
worthick v. Bosworthick (1926), 95 L. J. P. 
171. 

5630. Add. Annotations :—Refd. Webster v. Web- 
ster (1926), 1385 L. T.670; Scollick v. Scollick 
(1927), 96 L. J. P. 96. 

5643. Add. Annotation :—As to (1) Apld. Hyman 
: Ifyman, Ifughes v. Ifughes (1928), 139 

wT, 416, 


5650. Add. Annotations :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v. 
Scollick, [1927] P. 205. 


5658. Add. Annotation :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 


PART XIII. Ser ris SUB-SECT. 6.— 


sx. Guilty wife.J—Although}] in a 
husband’s action for divorce he was 
found entitled to a decree on the ground 
of adultery, the wife was, in view of all 
the circumstances, givon the custody of 
of the children & maintenance for them 
& hersolf dum sola et casta vixcrit.— 
LILLIE v. LILLIE, (1926) 1D. L. R. 
866; [1926] 1 W. W. R. 2983; 20 
Sask. L. R. 442.—- CAN. 


PART XIII. oad a SUB-SECT. 6.— 
- (ec). 
5791 i. Interests of children— & 





marriuge. 


parents.}—A wife obtained a decree of 
divorco for adultery in an action which 
also containcd a conclusion for the 
custody of the two pupil children of the 
The Lord Ordinary, regard- 
ing the question solely from tho point 
view of the chil 
awarded the custody to the father :— 
Held: (1) Guardianship of Infants Act, 
1925 (c. 45), 8. 1, recognised & pro- 
ceeded upon the existence of rights & 
preferences in the spouses to the cus- 
tody of their children, & its effect was 
not to abolish those rights & 
ferences, but to provide that they 
should not be enforced if the result 


Cases 5600-——5957a. 


5674. Add. Annotation :—Generally, Refd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 


5700. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

57380a. ——-— |—TAYLOR v. TAYLOR (1926), 
161 1. T. Jo. 236. 


5752. Add. Annotation :—Refd. Jagger v. Jagger, 
[1926] P. 93. 

5766. Add. Annotation :—Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. R. 589. 


5770. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick (1926), 186 L. T. 211. 


5781a. Child born before marriage.]—In a divorce 

suit, to which only the husband & wife were 

arties :—Held: an order giving to the 

husband custody of the child of the parties 

born before the marriage muat be refused, as 

the ct. was not compet nt to find the facts 

necessary to make the child a legitimated 

child by virtue of Legitimacy Act, 1926 

(c. 60).—BEDNAUL v. BEDNALL & SHIVUS- 

SAWA, [1927] P. 225; 96 L. J. P. 150; 187 

L. T. 632; 43 T. L. R. 599; 71 Sol. Jo. 458. 
Annotation :-—Folld. G. v. G. (1928), 45 'T. L. R. 7. 


5781b. -——.]|—-The ct. has no jurisdiction to make 
an order for custody in divorce proceedings, 
in the case of a child of the parties who was 
born before their marriage & had not been 
declared lcgitimate, in accordance with 
Legitimacy Act, 1026 (c. 60). The word 
“children”? in Jud. (Consolidation) Act, 
1925 (c. 49), s. 193, mneans legitimate children. 
Petitioner was given the “ care & control ”’ 
af the child by a direction of the ct., made 
under the general jurisdiction of the Tigh 
Ct. in respect of infants.—G. v. G. (1928), 
45 T. lL. KR. 7. 


5792a. Father’s disobedience to decree for 
restitution of conjugal rights.|—There is no 
settled practice that after a husband’s dis- 
obedience to a dccree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.—W. v. W., [1926] P. 111; 95 
L. J. P.56; 185 7. T. 383; 42 T. L. R. 470. 
5957a. }—Process of sequestration in 
the Divorce Ct. is governed by Matrimonial 
Causes Rules, 1924, r. 79 (a), & not by 
R. S. C., Ord. 43, r. 6. According to the 
former a writ of sequestration is a remedy 
for non-payment oi a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact.—-CAPRON v. CAPRON, 














would be adverse to the children’s 
welfare; (2) the wife, as innocent 
spouse, had a primary claim to the 
custody of the children; (3) on the 
facts she was, from tho pojnt of view 
of the children’s welfare, as suitablo 
&® guardian as the father.—HtmeE v. 


dren’s wolfare, 
HuMmmE, [1926] 8S. C. 1008.--SCOT. 


PART XIII. sacle 23, SUB-SECT. 3.— 


o i, ———.J]—An order for interim ali- 
mony may be enforced by execution.— 
McCiusky v. McCiuaky, [1925] 2 
W. W. K. 649.--CAN, 


Te- 
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Cases 5957a~-—6164a. 


[1927] P. 243; 96L. J. P. 151; 187 L. T. 
568; 43 T. L. R. 667; 71 Sol. Jo. 711. 
5968. Add. Annotation :—As to (1) Refd. Allison 

vy. Allison, [1927] P. 808. 


5998. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6005. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6006. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


6006a. -|—The ct. will interfere by way 
of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite, when 
the amount of the lattcr has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date.-— FANSHAWE v. FANSHAWE, 
[1927] P. 238; 96 L. J. P. 183; 137 L. T. 
496; 43 T. L. R. 6663; 71 Sol. Jo. 762. 


6011. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. : 











6012a. ——~.|—-FANSHAWE v. FANSHAWE, No. 
6006a, ante. 
6026a. -.|—Petitioner, in 1919, went 


through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having becn lawfully married to A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consglidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month.—Ossborn v. OSBORN 
(OTHERWISE IVIL) (1926), 70 Sol. Jo. 388. 
6042a. ——— Application for substitution of alterna- 
tive decree—Judicial separation.|—Circum- 
stances in which such application was granted. 
—Rocw v. Rock (1926), 161 L. T. Jo. 395. 


6080. Add. Annotations :—Mentd. Jacobson v. 
Trachon (1927), 1388 LL. T, 386; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. O. 641. 


6081a. |—R. v. LERESCHE (1887), 56 
L. J. M. ©. 135; 35 W. R. 805, D. C. 


6085a. Only one justice present throughout hearing 
—Validity of proceedings.|—-On the hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the ground of her husband’s wilful 
neglect to provide her with reasonable 
maintenance, there was an a 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband :—Held: the pro- 
ceedings were rendered null & void by there 
being present throughout only one justice, & 


eet 
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the matter must go back to the justices.— 
LEwis v. LEWIS (1928), 92 J. P. 88; 72 Sol. Jo. 
369; 26 L. G. R, 328. 


6085b. Power to make applicant elect—Summons 
containing several grounds of complaint.]— 
Where a summons under Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 
either of which, if established, would justify 
such an order being made, the justices have 
no right to put appct. to her election npon 
which ground only she will proceed. Both 
must be disposed of.—TYRRELL v. TYRRELL 
(1928), 188 I. T. 624; 92 J. P. 45; 26 
L. G. R. 188; 28 Cox, C. C. 485, D. C. 


6088. Add. Annotation :—Refd. Diggins v. Diggins 
(1926), 43 T. L. R. 37. 


6098. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


6124a. Termination of separation agreement— 
On bankruptcy of husband.]|—-DEWE v. DEWE, 
SNOWDON v. SNOWDON, No. 595a, ante. 

6124b. Failure to continue payments under 
separation agreement.|——By an agreement of 
separation a husband undertook to pay his 
wife 17s. 6d. a week by way of maintenance, 
& the wife undertook that’ she would not by 
any means whatsoever endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17s. 6d. a week. On the husband failing 
to continue payments under the agreement, 
the wife took out a summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an order against her 
husband, on the ground that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife, & the proper forum for her claim was 
the county ct.:—Held: as the payments 
under the agreement had not been main- 
tained by the husband, the justices had 
jurisdiction, &, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17s. 6d. a week.— 
McCREANNEY v. MCCREANNEY (1928), 138 
i" ay 671; 92 J. P. 44; 26 I. G R. 185, 








6124c,. ———.]——-FLETCHER v. FLETCHER (1928), 92 
J.P. 94; 26 L. G. R. 398, D. ©. 


djournment, 6161. Add. Annotation :—Consd. Price v. Price 


(1927), 48 T. L. R. 609. 

6164a. ——— ——.|—A complaint by a wife 
against her husband for wilful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdiction Act, 1848 (c. 43), 
8s. 11, be brought within six months from the 
time when by such neglect he caused her to 





PART XIII. ae SUB-SECT. 2.— 


6098 i. Refusal to cohabit—.A fler 
temporary separation.j-—-A husband & 
wife agreed to separate immediately 
after their marriage until the husband, 
a constable in the Royal Ulster 
Constabulary, had sufficient length of 
service to permit him to support his 
wife. When the agroement expired 
the husband refused to cohabit with 





his wife & refused & neglected to 
maintain her:—Held: the husband 
had deserted the wife.—TIMONEY wv. 
TIMONEY, [1926] N. 75.—IR. 


PART XIII. pens ate SUB-SECT. 2.— 


6121 {. Persistent cruelty -—- What 
amounts to.|—A husband who reflected 
on his wife’s chastity & questioned 
the paternity of their child, displayed 
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indifference to her physical welfare, 
threatened to put her out of the house 
& to do her bodily barm actually 
assaulted her, although n severely, 
on two isolated oocasions :—AHeld : 
gullty of persistent ter f 
NAN 0. MCKIERNAN, poe 
658; {1926} 1 W. . 
Man. L. R. 432.--QAN. 


——— —-—, JF 


1D. Ll. R. 
« 199; 35 


6121 ii. : t. v. GARDNER 
one) (1927), 47 Can. Crim. Cus. 180.— 


Vol. XXVOi.—Husband and Wife. 


live separately & apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him.—Pricr 
v. PRICE (1927), 43 T. L. R. 609; 71 Sol. Jo. 
482, D. O. : 

6179a. J—A wife’s right to claim & obtain 
an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainten- 
ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right.—Dieains v. Diaains, [1927] P. 88; 
96 L. J. P. 14; 186 L. T. 224; 90 J. P. 208; 
43 T. L. R. 37, D.C. 

Sesser ‘—-Refd. McCreannov v. McCreanney (1928), 138 





6188a. Power of magistrates—-To make applicant 
elect-Summons containing several grounds 
of complaint.|—Tyrrett v. TYRRELL, No. 
6085b, ante. 

6217a. Adjourned hearing before different justices 
—-Only one justice present throughout whole 
hearing—Validity of proceedings.|--LEwIs v. 
LEwis, No. 6085a, ante. 

6230a. ———- Attachment of husband’s income— 
Discharge of maintenance order.]—-Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 89), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
payment of arrears accrued due down to the 
date of discharge & obtain un order for the 
attachment of her husband’s income. Such 
an order is not an order ‘“‘ under this Act ”’ 
within Summary Jurisdiction (Married 
Women) Act, 1895, s. 6.—OUTERBRIDGE v. 
OUTERBRIDGE, [1927] 1 K. B. 368; 96 L. J. 
K. B. 74; 1386 L. T. 303; 90 J. P. 204; 43 
T. L. R. 33; 70 Sol. Jo. 1113; 28 Cox, C. C. 
281, D.C. 

6233a. Made in Dominion—Maintenance 
Orders (Facilities for Enforcement) Act, 1920 
(c. 33).|—A married woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering him to pay 
£5 10s. per week for her & her child’s mainten- 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
1.€., £2 for the married woman & 10s. for the 
child, in licu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 89) :—Held : (1) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 








Cases 6164a—6250d. 


(8) The expression ‘‘ Summary Jurisdiction 

Acts’ in sect. 7 of the above Act of 1920 
does not include Su Jurisdiction 
(Married Women) Act, 1895 (c. 88) (Avory, 
J.).-—PEAGRAM wv. PmaGRAM, [1926] 2 K. B. 
165; 95 L. J. K. B. 819; 185 L. T. 48; 90 
J. P. 1386; 42 T. L. R. 530; 70 Sol. Jo. 
670; 28 Cox, C. C. 218, D.C. 

6236. After this case add ‘“ See, now, Criminal 
Justice Administration Act, 1914 (c. 58), 
s. 82 (1).”’ 

6242a. ——— Effect of—On right to recover arrears 
of maintenance.]|—OUTERBRIDGE v. OUTER- 
BRIDGE, No. 6220a, ante. 

6250. Add. Annotations :—As to (1) Apld. Outer- 
bridge v. Outerbridge (1926), 90 J. P. 204. 
a Peagrain v. Peagram, [1926] 2 K. B. 


6250a. ——— .|—Ob rvations upon the 

administration of the jurisdiction conferred 

on justices by Summary Jurisdiction (Married 

Women) Act, 1895 (c. 39), s. 7, as amended 

by Summary Jurisdiction (Separation & 

Maintenance) Act, 1925 (c. 51), s. 2, to dis- 

. charge a maintenance order on proof of the 

wife’s adultery.— BROADBENT v. BROADBENT 
(1927), 43 'T. 1. R. 186, D.C. 


6250b. —— -- -—-— Time for application.|— 
A complaint under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), 8. 7, that, 
a Inarried woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), s. Li. 

A, wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1915 :—Held: the justices 
had excecded their jurisdiction.—- WALLER wv. 
WALLER, [1927] P. 154; 96L. J.P. 583 186 
L. T. 542; 48 T. L. R. 285; 71 Sol. Jo. 
232; 28 Cox, C. C. 329, D. ©. 

Annotation :— Refd. Dutch v. Dutch (1928), 45 TL. R.: 

6250c. ---——.|—A husband, in 
seeking the rescission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act of adultery, or 
within six months of his knowledge, or his 
means of acquiring the knowledge, of the 
alleged act.—Dutcn v. Durca (1928) 92 
J. P.197; 45 T. L. R. 33; 72 Sol. Jo. 796. 


6250d. ——-- —-— Particulars of adultery.!— 
A. wite had obtained an order under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance. 
The order did not contain a non-cohabitation 
clause. Subsequently the husband took out 
a summons asking that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
This was the only evidence of adultery 
The justices found that the wife had coniitited 
adultery, & discharged the weekly order for 
maintenance :—Held : (1) the evidence of the 
husband of non-access to bastardise his child 
was not admissible, & the justices’ order dis- 
charging the maintenance order must be 
set. aside ; (2) in proceedings under Summary 
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Cases 6250d—6300a. 


Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, & the name of the person with 
whom it is alleged the adultery has been 
committed.—Boston v. Boston (1928), 138 
L. T. 647; 92 J. P. 44; 26L. G. R. 183. 


6251a. Revival of order.|—(1) A separation order 
granted to a wife, & made under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), s. 5, upon cause being shown upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, may be revived by them under 
Criminal Justice -Administration Act, 1914 
(c. 58), s. 30 (3). (2) A finding of adultery 
against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the lligh Ct., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the Lligh Ct. is a new fact, & 
the nature of his finding is also a new fact, 
& both these facts are ‘‘ fresh evidence ”’ 
within the statutes.— PRATT v. PRATT (1927), 
96 L. J. P2123; 187 L. T. 491; 43 T. L. R. 
523; 71 Sol. Jo. 433 3; 28 Cox, C. C. 413. 
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6252. Add. Annotations :—Refd. Colchester v. 
Peck (1926), 185 L. T. 32; It. v. Copestake, 
Hz p. Wilkinson (1926), 90 J. P. 191. 

6255. Add. Annotations :—Refd. Colchoster v. 
Peck, [1926] 2 K. B. 366; KR. v. Copestake, 
Ez p. Wilkinson, [1927] 1 K. B. 468. 

6255a. —-— ———.]—» PRATT v. Pratr, No. 625la, 
ante. 

6271. Add. Annotation :—Refd. 
[1926] P. 24. 

6272. Add. Annotation :— Distd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 


6275a. Order made in Dominion.]—Pxa- 
GRAM v. PEAGRAM, No. 62338a, ante. 


63800. Add. Annolation:—Distd. Fletcher  v. 
Fletcher, [1928] P. 20. ji 


6300a. Wife’s appeal.|—-A wife who has 
failed in her application before justices for a 
maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husband for security of the 
costs of her appeal against the justices’ 
decision.— FLETCHER v. FLETCHER [1928] P. 
20; 97 L. J. P.13 188 L. T. 185; 915. P. 208; 
44 T. L. R.13; 71 Sol. Jo. 846. 


Mart v. Mart, 
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Vol. XXVIII.—Cases 9a—260. 


INCOME TAX. 


Part |—Administration. 


SUB-SECT. 1.—IN GENERAL (Vol. XXVIII., p. 5). 


Add the following case :— 


9a. Delivery of lists by person in receipt of income 
belonging to others—Duty of bank.] — A.-G. 
v. NATIONAL PROVINCIAL BANK, Lp. (1928), 
447.L. R. 701. 

10. Add. Annotation :-—-Refd. Pickford v. Quirke, 


Pickford v. I. R. Comrs. (1927), 138 L. T. 500. 


Sect. 1.—APPLICATION OF SCHEDULE (Vol. 


11a. General 


13. 


15. 
24a. 


25a. 


XXVITI., p. 6). 
Add the following case :— 
rule.|— (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 


independent ownership of the property, but 
whether he had profits & gains in respect of 
his occupation. 

(2) A person-who by a willis given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
year of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation; & the amount 
at which he is assessed must be included in 
a return of the total i come for super tax 
purposes in the following year. 

(3) When the right of residence is given to 
two persons jointly, it is for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, &, when such a 
finding has been made, it should be accepted 
in- any higher ct.—-SHANKS v. INLAND 
REVENUE Comrs. (1928), 45 T. L. R. 28, C. A, 


Part Il._—Schedule A. 


Add. Annotations :—Generally, Refd. Glenboig 
Union Fireclay Co. v. I. R. Comrs. (1922), 12 
ax Cas. 427; Naval Colliery Co. (1897), Ltd. 
v. lL. R. Comrs, (1928). 138 L. T. 593; Ormond 
Investment Co. v. Betts, [1928] A. C. 1438. 
Add. Annotation :—As to (2) Refd. Shanks v. 
I. R. Comrs. (1928), 45 T. L. R. 28. 


Right of residence given to more than one 
person.|] —-SHANKS v. INLAND REVENUE 
Comrs., No. lla, ante. 


Annual value—House let in apartments.]— 
Where a house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under 1918 Act, Schedule A., No. VILI., 
r. 8 (c), is the aggregate of the hypothctical 
rack rents of the separate tenements, & not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tenements for the sake of profit.— WILLIAMS 
v. SANDERS, [19027]2 K.B.498; 96L.J.K.B. 
912; 137 L. T. 820; 43 T. L. R. 663; 11 
Tax Cas. 673. 


Annotation :—Refd. Embleton », Norwich Union Life Insce. 
"BOG. ‘Norwieb Union Life Insce. Soc. » Embleton (1927), 
11 ‘Tax Cas. 681. 


25b. 





Blocks of flats.|—-Certain premises con- 
sisted of a number of blocks or buildings, 





each containing a number of self-contained 
flats which had separate entrance doors 
from the public staircase. The rents pay- 
able by the tenants included the payment 
of rates & taxes & the maintenance, lighting 
& cleaning of staircases & the performance 
of various other services by the landlord :— 
Held: (1) in accordance with 1918 Act, 
Schedule A., No. VII., r. 8 (c), one assessinent 
must be made in respect.of each block or 
building, & not a separate assessment in 
respect of each flat; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 73 (3) the premises not being let 
at rack rent, in estimating the annual value 
the payments made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided by Schedule A.,, 
No. IV., rv. 1.—NorwicH Union LIFE 
INSURANCE SOCIETY v. EMBLETON, EMBLETON 
v. NORWICH UNION LIFE INSURANCE SOCIETY 
(1927), 187 L. T. 415; 11 Tax Cas. 681. 


Annotation :—Generally, Refd. Williams v. Sanders, (1927) 
K. B. 498. 


Premium paid for lease.|—Held: the 
comrs. were entitled, in determining the 
annual value of premises, the lease of which 


PART II. SECT. 4, SUB-SECT. 1. 


sa. Company for advancement of 
woollen industry.}--A limited co., 
membership of which was restricted to 
persons © ed in the woollen in- 
dustry in Scotland, was formed ** with 
a view to the advancement of the 
woollen industry in Scotland, to pro- 
mote by means of a college systematic 
education, instruction & study jn all 
hranches of the industry.”” Its income 
& property were dedicated to these 
objects, & no profits could be distri- 


buted among its members. It owned 
& occupied a college at which classes 
were held for instruction in the prin- 
ciples & practice of woollen & worsted 
cloth manufacture. The students were 
fifteen years of age & upwards, & paid 
fees for the courses of instruction :— 
Held: (1) the collego was not a 
“public school’?; (2) tho college 
buildings were ‘ heritages owned & 
occupied by a charity,’’ & the co. was 
entitled to exemption under 1921 Act, 
s. 30 (1).—ScoTTisH WOOLLEN TECH- 
NICAL COLLEGE v. INLAND REVENUB 
Comrs., [1926] S. C. 984; 11 Tax Cas. 
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139.—SCOT. 


PART II. SECT. 4, SUB-SECT. 2. 
k i. Woollen technical college. |— 
ScoTTIsH WOOLLEN TECHNICAL Cole 
LEGE aU INLAND REVENUE COMRS., 





PART II. SECT. 5. 


sh. Under Taxation Act, R. S. B. C., 
1911 (c. 222), s. 155—Not income of 
non-residents derived from mines.]-—~ 
Kent v. R., [1924] 4 D. L. R. 77; 
[1927] Ss. C. R, 388.—CAN, 


Cases 250—79a. 


25d 


29. 


36a. 


37. 


50a. 


51. 


79a. 


had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the lease, plus interest thereon.— 
ae ta v. ABBOTT (1927), 11 Tax Cas. 575, 
. Az 

Gross value—Whether property included in 
valuation list—Property in occupation of 
Crown—Computed annual’ value entered as 
ratable value in valuation list.}—Lmwis v. 
: (1927), 11 Tax Cas, 7238. 


Annotation :—Refd. Glenboig Union 
Co. v. I, R. Oomrs. (1922), 12 Tax 


Add, 
Fireclay 
Cas. 427. 








-]——Resp. board, which was con- 
stituted for the regulation & improvement 
of the navigation of the upper portion of a 
firth, was authorised to levy shipping dues, 
& these dues were its sole revenue :—Held : 
as the dues did not arise from “ property in 
lands, tenements, hereditaments, & herit- 
ages,” the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No. III., r. 3.— 
INLAND REVENUE ComRs. v. FortTH Con- 
eee Boarn (1928), 45 T. L. R. 83, 


Add. Annotation :—Distd. I. R. Comrs. v. 
as Conservancy Board (1928), 45 T. L. R. 


Blocks of flats.|—-Norwicu UNION LIF 
INSURANCE SOCIETY v. EMBLETON, EMBLETON 
v. NORWICH UNION LIFE INSURANCE SOCIETY, 
No. 25b, anle. 

ddd. Annotations :—As to (2) Apld. I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Seottish Woollen 
Technical College, Galashiels v. I. RK. Comrs. 
(1926), 11 Tax Cas. 139. Refd. Chesterman 
v. Taxation Federal Comr., (1926] A. C. 128. 
Generally, Refd. I. R. Comrs. v. Falkirk 
Temperance Café Trust (1926), 1] Tax Cas. 
353; I. R. Comrs. v. Peeblesshire Nursing 
Assocn. (1926), 11 Tax Cas. 335; I. R. Comrs. 
v. Yorkshire Agricultural Soc. (1927), 44 
T. L. R. 59; Adamson v. Melbourne & Metro- 
politan Board of Works (1928), 45 T. L. R. 3; 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 


58a. 


59a. 


69. 


Council v. Same (1928), 97 L. J. K. B. 678. 74. 


Mentd. Martin v. Lowry, Martin v. I. R. 


Eneuiso anp Empme Dicust SuPPLEMENT; 
‘Comrs., [1926] 1 K. B. 550; Re Williams, 


Public Trustee.v. Williams, [1927] 2 Ch. 283. 

——— Convalescent home for members of 
friendly soclety.|—An unregistered friendly 
society, of which there were over two million 
members, had for its keaigy are objects the 
relief of distressed members & the widows & 
orphans of members, & the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A house & 
grounds were bought by the society for use 
as a convalescent home by its members. 


The purchase price was paid partly by the 
society & partly by contributions by ita 
members. The home was maintained by the 


society & was furnished to accommodate 
twenty or thirty members. No expense was 
incurred by a member during his residence 
at the home, & medical men gave their 
services to it gratuitously :—Held : the home 
was a hospital within 1918 Act, Schedule A., 
No VI., r. 1 (¢), & the society was entitled to 
be allowed the amount of tax charged in 
respect of the premises of which the home was 
composed.—RoyYvaL ANTEDILUVIAN ORDER 
OF BUFFALORS v. OWENS, [1028] 1 K. B. 446; 
97 L. J. K. B. 210; 188 L. T. 644; 44 
or: R. 122; 71 Sol. Jo. 928; 13 Tax Cas. 
176. 








| Fag dps a limited co., owned & 
carried on a high-class secondary school 
managed by governors who were partly 
elected by the shareholders & partly 
nominated by the Crown. By the co.’s 
arts. no protit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils :—Held: the elements of permanence 
connoted by the word ‘ foundation ’’ were 
part of the essence of a public school, & as 
these elements were absent rad a were not 
entitled to an allowance on the ground that 
the school was a public school.— BIRKENHEAD 
CHOOL, LTD. v. Drina (1926), 48 T. L. RR. 
48; 11 Tax Cas. 273. 
Add, Annotation :—Mentd. Metropolitan Meat 
Industry Board v. Sheedy, [1927] A. C. 899. 
Add. Annotation ;—-Generally Refd. Huxham 
v. Johnson (1926), 136 L. T. 410. 


Part IIll._—Schedule B. 


17. ae Citations :—70 Sol. Jo. 586; 10 Tax Cas. 
46. 


Add. Annotation :—-Refd. Huxham v. Johnson 


(1926), 136 L. T. 410. 


** Dealer in milk ’’——Land insufficient for keep 
of cattle—Liability to be assessed under 
Schedule D.|—-Resp. occupied a farm which 
was seek he to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 


had to expend considerable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent. 
of the food required for the cows. Tesp. 
suld his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. held that resp. was not, a dealer in 
milk, & they discharged an assesement made 


material extent for the sustenance of 


PART III. other feeding stuffs. A permanent 
. stock of about one thousand bead of the poultry, & the puultry farmer was 
7i. -—— Poultry farm.}—A poultry was kept, & in addition forty- entitled to be assessed on the profits 


poultry 
acres of land, all of which was tn grass 
except half an acre upon which groen 
crops were grown 
by the poultry in winter along with 





farm consisted of thirty-three 


oP consumption 


six shesp were grazed on the land, & 
some of the grass was cut for hay -— 
Held: the land was occupied far the 
purpose of husband 


. in respect that 
e fruite of the soil were tsed to a 
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of the business under Schedule B.,’ & 
not under Schedule ——-LEAN 0. 
INLAND REVENUE fieael 8.0.35; 10 
Tax Casa. 341.—80 T. 


Vol. XXVIII.—Income Tax. 


Cases 79a- 


upon him in accordance with 1018 Act, 79b. ‘‘ Seller of milk ’’—Land insufficient for keep 


Schedule D., Case III., r. 4:-——-Held: resp. 
was a dealer in milk whose land was insuffi- 
cient for the keep:of the cows within the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, & the 
case must be remitted to them for that 
purpose. HuxHam v. JOHNSON (1926), 136 
L. T. 410; 11 Tax Cas. 266, 


A aeenen * -Refd. Stephenson v. Waller (1927), 13 Tax Cas, 


87. 


90. 
91. 


98. 


98a. 


PART V. SECT. 1, SUB-SECT. 1. 
ad. Distribution of bonus-—No option 
to shareholders to take cash-—-Distri 


of cattle-—Liablility to be assessed under 
Schedule D.|—A farmer may be a “ seller of 
milk ’’ within 1918 Act, Schedule D., Case 
IlJ., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farin ; 
& it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk.— 
STEPHENSON v. WALLER (1927), 44 T. I. RR. 
155; 72 Sol. Jo. 102; 18 Tax Cas, 318. 


Part V.—Schedule D. 


Add. Annotations: —~Consd. Machon vv. 
McLoughlin (1926), 11 Tax Cas. 83. Expld. 
Shanks v. I. R. Comrs. (1928), 45 T. L. R. 28. 
Refd. Grainger v. Maxwell, [1926] 1 K.B. 430; 
Tollemache v. I. R. Comrs. (1926). 186 L. T. 
444; Ormond Investment Co. v. Betts, [1928] 
A. C. 148; Tilling-Stevens Motors v. Kent 
County Council & Transport Minister (1928), 
97 L. J. Ch. 371. 


Add. Annotation :—Refd.. Liverpool Corn 
Trade Assocn. v. Monks, [1926] 2 K. B. 110. 
Add. Citations :—[(1926] 2 K. B. 110; 95 
L. J. K. B. 519; 1384 L. T. 756; 10 Tax Cas. 
442. 

Add. Annotation :—Consd. Ducker v. Rees 
Roturbo Development Syndicate, I. R. Comrs, 
v. Rees Roturbo Development Syndicate, 
{1928] A. C. 182. 

Exchange transaction.|— Under an 
agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until tho advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in ltaly, though not 
till the autumn of 1921, the co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a profit of 
£6,707, which was received by the co. The 


to him :—He 


us was 


lire were subsequently repurchased for the 
purposes of the contr:. “ for £19,886, which 
was allowed as @,deduction from the co.’s 
profits for income tax purposes :—Held: in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £6,707 was not a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade.-McCKINLAY v. JENKINS (H. T.) & 
Son, Lrp. (1926), 10 Tax Cas. 372. 


Annoiation :—Distd. Thompson v. IT. R. Corurs., I. R. Comrs. 
v. Thompson (1927), 12 Tax Cas. 1091. 


95. 
96. 


96a. 


each of the shares so allotted & issued al 

ld: the proportion of the 

bonus s0 credited to eac 

“profits or bonus credited ”’ to 

Tax Asses 

8. 14 (6), & was pro- 
is in 


CoMR. OF TAXATION 
404.—AUS. 


tion by company as capital.|-—A co. 

resolved that its accumulated profits rer pa A sae 
should be distributed as a bonus erly inoluded ~ ta 
ainongst the shareholders, & that the ry 9. FED . 
directors should be authorised to dis- (1924), $4 CG. eA R. 


tribute such number of unissued shares 
of 21 each paid i Ag 10s. as should be 
equiv arece to 


holder his respective proportion of tho 
unissued #2 
agen hey 10s., that the shares should 


6 amount to be 


ised in What is “4 


1 shares each credited as 


8.3 
pro 


sf. Distribution of property on dis- 
continuance of business by company— 
mcome.”’ |—. 


up of accretions to the value of real 


Add. Annotation :—-Refd. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395. 


Add. Citation :—affd. (1924), 12 Tax Cas. 
586, C. A. 


Sale of patent rights.]|—A syndicate formed 
to work & develop a group of English & 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
co. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
American patents out & out, the Special 
Jomrs. decided that profits on the sale of the 
patents arose in the course of the co's. business 
& were chargeable to income tax :--—Held: the 
Special Comrs. had not wrongly directed them- 
selves, & there was ample evidence to support 





: -J—From the date of 
incorpuration to 1920 a co.’s profita 
were allowed to accumulate until G., 
the manager & owner of all the shares, 
declared a dividend of 92 per cent. 
to $40,000 paid out of auch 
accumulated profits:—Held: such 
dividend was not a return of capital, 
but income & subject to taxation.— 
GAGNE ©. FINANCE MINIATER, [1925] 
Exch. C. R. 19.—CAN, 


shareholder 
sment 
come.—— 


di. S. P. MACPHERSON ov. TAXATION 
A reserve madQ oat. (927), 27 SR. N.S. W. 105; 
44 N. s, W. e N. 83.—AUS. 


estate & goodwill is not ‘income ” 
within Income War Tax Act, 1917, 
9),buta reserve made up to trading 
ta or that portion of a co.’s 


sk. Income of accumulated fund— 


Under will for benefit of testator’s 
income’ _ children after twenty-one years.)—Held 


ted as paid up to 10s., & that which has not been paid out is undis- such incomo was taxable under Income 
the shares so credited should beaccepted tributed income of the co., unleas ar Tax Act, 1917, as amended by 
in satisfaction of the bonus. In the before the distribution it has become 10 & 11 Geo. 5, c. 49, 8. 41.—McLEop 
books of the co. each shareholder was captal:— te ANDERSON ESTATE, 1925) v. Customs & EXoIsk MINISTER, [1925[ 
credited with his pro ortion of the 4D. L. R. 116; pees) 3 W. W. R. Bxch.C.R.105 ; affd., (1926)3 D.L. R. 
bonus in payment of 10s. in respect of 812; 85 Man. L. R. 279.—CAN. 531; (1926) S. Od. R. 457.—CAN, 
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Cases 96a—-114a, 


their conclusion of fact.—-DUCKER v. RExEs 
RoTUuRBO DEVELOPMENT SYNDICATE, INLAND 
REVENUE CoMRS, v. REES ROTURBO DEVELOP- 
MENT SYNDICATE, [1928] A. C. 182; 97 
L. J. K. B. 317; 188 L. T. 508; 447. L. R. 
307; 72 Sol. Jo. 171; sub nom. REES RoTURBO 
DEVELOPMENT SYNDICATE, LTD. v. DUCKER, 
Rees Roturso DEVELOPMENT SywnoricarTh, 
Lrp, v. INLAND REVENUE Comrs., 18 Tax Cas. 

366, H. L. 

a Citation :-—affd. (1927), 43 T. L. R. 737, 


Add Annotation :—Folld. Mills v. Jones (1928), 
45 T. L. R. 3. 


97a. S. P. Miuis v. JONES (1928), 45 T. L. R. 31, 


98. Add. Annotation :—Refd. Davis v. Harrison 

(1927), 11 Tax Cas. 707. 

Add. Citations :—-sub nom. JERSEY’s (LORD) 

EXXEcUTORS v. BAssoM, DERBY (LORD) v. 

Bassom, 1385 L. T. 274; 10 Tax Cas. 357. 

99a. Repaid excess profits duty.|—Where a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him :—Held: he 
had been rightly assessed.—H1iLL v. MATHEWS 
(1925), 10 Tax Cas. 25. 

Repayment after trading ceased.]— 

Held: liable to be assessed to income tax.— 


97. 


99. 





99b. 


Kinkke’s TRUSTEES v. INLAND REVENUE 
pada oe 136 L. T. 582; 11 Tax Cas. 


99c. S. P. Nuespirr (A. & W.), Lp. v. MITCHELL 
(1926), 11 Tax Cas. 211, O. A. 


99d. Profits made in Illegal business.]—Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used.—CANADIAN MINISTER 
OF FINANCE v. Smitu (1926), 42 T. L. R. 734 ; 
70 Sol. Jo. 941; sub nom. MINISTER OF 
FINANCE v. SMITH, 95 L. J. P. C. 193, P. C. 

Annotation :-—Mentd. Clark v. Westaway, [1927] 2 K. B. 597. 


99e. Repayment of sum illegally demanded by 
Food Controller for licence to purchase milk. 
—Held: in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 
was originally paid to the Food Controller.— 
ENGLISH DAIRIES, LTD. v. PHILLIPS, ENGLISH 
DarRits, Lrp. v. INLAND REVENUE ComMRs. 
(1927), 11 Tax Cas. 597. 


Add. Annotation :—Consd. I. R. Comrs. v. 
ge Conservancy Board (1928), 45 T. L. R. 


100. 


99 i. Stud fees.J—Ap eae was a farmer 
& breeder of horses, & occupied three 
farms, in respect of which he was 
assessed to income tax under Schedule 
B. He was also the owner of a number 
of stallions which he used for the 
service of his own mares, & in addition 
he sold for fees their services to the 
mares of other owners, the stallions 
travelling ‘‘ rounds ”’ for this purpose 
in the care of his own servants. He 
appealed against assessments to income 
tax made upon him under Schedule D. 
in respect of stallion fees, & the comrs. 
decided that in regard to stallion fees 
the expenses requircd to make the 
profits from service to mares, plus any 
expensos of keeping up the stud to the 
number of 8 ons earning fees should 
be allowed, but the number of horses 
to be used for replacement should not 
exceed one-third of those earning fees: 
—Held: applt. was assessable to ‘sp. 
income tax under Schedule D. in 
respect. of profita from stallion fees, in 


down by th 


‘gm. Money 


tax.— 


as such, & Iiable 
income 


He 


accordance with the‘ principle laid 
TWEEDY (1926) TL Tax. 

e ax. 
SCOT. : 


k. Read now “ 99a i.” 


remitted 
office.}—Money remitted to the head- 
quarters of a firm in British India, 
from a branch situa 
country, is presumed to be profits & 
not copitals & is assessable to income 

€ MURUGAPPA CHETTIAR (1925), 
I. L. R. 49 Mad. 465.—IND 


sn. Cift of money to jockey from race- 
horse owner after winning race.}—Held : 
an emolument which arose or accrued 
to the jockey by reason of bis vocation 


tax.— WING v. 
Compensation for detention o 

ships requtettioned. , 2 
: a trading receipt, & chargeable. 


EneuisH AND Empire Digest SUPPLEMENT. 


104. Add. Annotations :—Consd. I, R. Comrg, ; 
Forth Conservancy Board (1928), 45 T. L, 3:. 
88. Refd. Brighton College v. Marriots. 
[1926] A. C, 192. 
112a. Company—Carrying on several businesses, ]— 
A co. may carry on more than one trade 
within 1918 Act, Schedule D., Case J, 
Whether the activities of a co. constitute one 
business or two ee aa ee is a 
uestion of fact.—ScaLES. v. 1HOMPSON 
(GrorcE) & Co., Lap. (1927), 138 L. T. 331 ; 
13 Tax Cas. 83. 
Add. Citation :—10 Tax Cas. 29. 
Add Annotations: —Refd. Ke Bankruptcy 
Notice (No. 292 of 1928) (1928), 44 T. L. R. 
583: I. RB. Comrs. v. Lysaght, [1928] A. C. 
234; Rees Roturbo ‘Development Syndicate 
v. I. R. Comrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), i3 Tax Cas. 366. 
114. Add. Citations: — [1927] A. C. 312; 96 
L. J. K. B. 379; 1386 L. T. 580; 43 T. L. R. | 
116; 71 Sol. Jo. 18; 11 Tax Cas. 297, I. L.; 
ajfg., [1926] 1 K. B. 550. 
Add. Annotations :—Refd. Kirke’s Trustees 
~. I. R. Comrs. (1926), 136 L. T. 582; Nesbitt 
v. Mitchel (1926), 11 Tax Cas. 211; Con- 
stantinesco 0 R. (1927), 11 Tax Cas. 730; 
Devon Mutual Steamship Insce. Assocn. v. 
Ogg (1927), 13 Tax Cas. 184; I. R. Comrs. ». 
Newcastle Breweries (1927), 12 Tax Cas; 927; 
Rees Roturbo Development Syndicate v. I. KR. 
Comrs., Rees Roturbo Development Syndicate 
v- Ducker (1928), 13 Tax Cas. 366. 
‘‘Turning over ’’ cotton mills.]~—-During 
the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘‘turning over’’ 
a cotton mill, z.e. acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the . 
same persons engaged in ‘turning over ’”’ 
three other mills. In each case a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule J). for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923; notice was given 
to applt. on May 5, 1923, & the assessment 
was signed by the gencral comrs. on Sept. 5, 
1923 :—Held: (1) though each adventure 
of ‘‘ turning over’’ a mill, taken singly, was 


113. 


114a. 





—ALLIANCE & DUBLIN CONSUMERS’ 


MARSHAL v, GAS Co. v. M' WILLIAMS, [1928] I. KR. 1. 


Cas. 624.— — 

st. Profit from sale of land at enhanced 
price—Whether taxable.}---SToTr v. In- 
LAND REVENUE Comnr. (1927), 48 
N. L. R. 471.—S. AF. 

sw. Profits of company —Matntaining 
&:> conducting club for benefit of members 
Whether taxable.j\—Re DiIBRUGARH 
Distrricr CLtus, LTn. (1927), I. Le R. 
55 Cale. 971.—-IND. 

By. Letting houses— Taxable.j— 
Re COMMERCIAL PROPERTIES, UTp. 
(1928), I. L. HR. 55 Cale, 1057.—IND. 


PART V. SECT. 1, SUB-SECT. 2, 
sb. Transmission of electricity 


from branch 


ted in a foreign 


— 





cf: 


to assessment for : . 
’ supply of air through pipes.)-——-Held: 
O'CONNELL the co. a not carry on the business 

of *“* manufacturer ”’ within Assessment 


Act, 8. 10 (1) (d).—Re CoLeMAN & 
aes Ont. Lraut & Powmnr Co. (1927), 


by Government.}-—~ 
O, L. R. 405.—CAN, 
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the succession of such adventures, in each of 
which applt. took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax; (2) the assessment was made in 
_ time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time.— PICKFORD v. QUIRKE, PICKFORD v. 
INLAND REVENUE Comrs. (1927), 138 L. T. 
500 ; 44 T. L. R. 15; 138 Tax Cas. 251, C. A. 
118. Add. Annotations :—Refd. Jersey’s Exors. v. 
Bassom, Derby v. Bassom (1926), 185 L. T. 
274; I. R. Comrs. v. Lysaght, [1928] A. C. 


234, 


120. Add. Annotations :—-As to (2) Consd. Alabama 
Coal, Iron, Land & Colonization Co. v. Mylam 
Refd. Rees Roturbo 
Dovelopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
Generally, Refd. 
Hall v. I. R. Comrs. (1926), 185 L. T. 759. 


Add. Annotation :—Distd. Alabama Coal, 
Tron, Land & Colonization Co. v. Mylam 


(1926), 11 Tax Cas. 232. 


(1928), 18 Tax Cas. 366. 


121. 
(1926), 11 Tax Cas. 232. 


122. Add. Annotation :—Refd. Rees Roturbo De- 
velopment Syndicate v. I. R. 
Roturbo Development Syndicate v. Ducker 


(1928), 13 Tax Cas. 366. 


122a. ——-- Managing trust lands for benefit of 
holders of Alabama bonds.|—J/7eld: a trading 
co., & assessable on profits made in the 
realisation of such lands.—ALABAMA COAL, 
TRON, LAND & COLONIZATION Co., LYb. v. 
MYLAM (1926), 11 Tax Cas. 232. 
Add. Annotation :—Refd. I. lt. 
Yorkshire Agricultural Soc. (1927), 44'T. L. lt. 
og. 


125. 


127. 


Cas. 213. 


Add. Annotation:—Generally, Refd. General 
Medical Council v. I. R. Comrs., English 
Branch Council of General Medical Council v. 
Same (1928), 97 L. J. K. B. 578. 


Add. Annotation :-—Refd. Levene v. I. KR. 


128. 
Comrs., [1927] 2 K. B. 38. 


129 


Comurs., [1928] A. C. 217. 


PART V. SECT. 2, SUB-SECT. 1.—A. 


119 i, ——— ——— Poultry farm.}— 
LEAN v. INLAND REVENURB, No. 77 1, 
ante.-—-SCOT. 


sf. Difference in value of stock-in- 
trade on sale of business.}—Resp. & 
his partner sold their businoss to a co. 
They treated their stock-in-trade as 
being of the value of £43,357, but the 
co, treated it as being worth £58,383 : 
—Held: the difference between the 
two sums was not a profit derived from 
the business of the partnership, & 
resp. was not assessable for income tux 
in respect of his share of such difference. 
—Dovuantry v. ComR. or TAXERA, (1927) 
A. C. 327 MH 96 Iu. J. P. CG. 4§ > 136 L. T. 
706; 43 tes L. I. 207.—N.Z. 


sl. Sale by lumber company of timber 
at profit..}—Held: not a sale in the 
re) ry course of trading by the co., 


Add. Citations :—95 L. J. K. B. 356; 10 Tax 


Add. Citation :—10 Tax Cas, 424. 
Add, Annotation :—Refd. Levene v. 


VoL XXVII.—Income Tax. Cases 114a—13ic. 
not a trade, but a capital transaction, yet 130. Add. Annotation :--—Consd. I. IR. Comrs. v, 


Cas. 416. 


D., C 


Lysaght, [1928] A. C. 234. 

131. Add. Annotations :—As fo (1) Consd. I. R. 
Comrs, v. Lysaght, [1928] A. C. 284. As to (2) 
Refd. Fleming v. Wilkinson (1925), 10 Tax 

Generally, Refd. Levene v. I. BR. 
Comrs., [1927] 2 K. B. 38. 

131a. ——- —— 
ployed by a British co. as general manager of 
their sugar estates in Demerara where he 
lived &- where his salary was wholly earned & 
paid. He was in England on leave from 
June to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 5, 1919, & an assessment to 
income tax was made u’ 2n him for the year 
1918-19 — respect of this . um under Schedule 

ase 


—— ——.|—Applt. was em- 


His wife had been for several 


years, & was throughout the year 1918-19, 


Comrs., Rees 


Comrs. v. 
131b. 





the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. 
Special Comrs. having decided that applet. 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad :—Held: 
as appit.’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him. 
from abroad & as constituting income from 
a foreign possession 
Schedule D., Case V.— FLEMING v. WILKINSON 
(1925), 10 Tax Cas. 416, C. A. 

-|—Consideration of the meaning of the 


expressions ‘‘ resident”? & ‘‘ ordinarily resi- 
dent’’ in Income Tax Act, 1918 (c. 40).— 


The 


inasmuch 


chargeable under 


LEVENE v. INLAND REVENUE Comns., [1928] 


486 Li. J. 


131¢. 





1 ae 


A. CG. 217; 07 L. J. KK. B. 377: 189 LT. 15 
44°'T. L. R. 374; 72 Sol. Jo. 270; 13 Tax Cas. 


rear Dina: I. 2. Comrs, v. Lysaght, [1928] A. Cc. 
234. 


.|}—No_ special or technical meaning is 
attached to the 
‘“‘ ordinarily resident ’’ as used in 1918 Act ; 
accordingly the question whether a person 


terms ‘‘resident’’ & 


is ‘resident’? & ‘ ordinarily resident’’ in 


but a sale of part of its capital assets, 
& the amount received was an apprecia- 
tion of capital.—aA.-G. FoR BRITISH 


COLUMBIA UV. STANDARD LUMBER Co., 
Lrp., [1926] 2 W. W. R. 167; 36 
B. Cc. R. 481.—CAN. 


sn. Purchase, conversion, & re-sale 
of ship-—Isoluted transaction.|—A ship 
repairer, a blacksmith, & a fish salcs- 
man’s employee, who had not pre- 
viously been connected with each other 
in business, bought oa cargo steamer, 
converted it, partly by their own 
labour, into a steam drifter, & sold it 
within four months of the date ol 
purchase at a profit:—Held: tho 
transaction, though isolated, was the 
carrying on of a trade, the profits of 
which were assessable to income tax.— 
INLAND REVENUE CoMRS. ?. LIVING- 
STON, [1927) 8. ©. 251; 11 Vax Cas. 
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sp. General rule.J—A partnership 
resides, for purposes of income tax, 
at the place whero its real business is 
carried on; & the real business is 
carried on where the central manage- 
ment & control of the whole of its 
business actually abides. There may 
be two such places of residence, but the 
suggested second residence must not 
merely have a delegation of the manage: 
ment of some portion of the partner 
aie business, however extensive, but 
a delegation of Some portion of the 
inanagement of the businoss as a whole, 
The question as to where the individual 
partners actually have their places 
of residence is o wholly irrelovant 
consideration in determining the place 
of residence of the firm.—MapRas 
INCOME TAX Compr. v. T. S. Fre, 
TanNJORB AT NEGAPATAM (1927), 
1 L. R. 50 Mad, 847,—IND. 


Cases 131c—168, 


the United Kingdom. for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is Ae dagticiedad vacenyt in & country 
for income m  parpoeess his residence 
there is not Saat or uncertain, but is in the 
ordinary course of his life.—-INLAND REVENUE 
Comrs. v. LysaGutT, [1928] ~ rv ie 97 
L. J. K. B. 385; 139 L. T. 6 TL. R. 
ae 72, Sol. Jo. 270; sub en. ge rete 

INLAND REVENUE Comrs., 13 Tax Cas. 
B11, H. L. 

Annotation :—Retd. 
Co. v, Todd (1928), 4 
-|—INLAND REVENUE Comms. v. ZORAB 
(1926), 11 Tax Cas. 289. 
ane: -—Refd. I. R. Comrs. v. Brown (1926), 11 Tax 


Heyptian ae tR Land & Investment 





181e. ——.]-—INLAND REVENUE ComRs. v. BROWN 
(1926), 11 Tax Cas. 292. 

Add. Annotation :—Refd. aoe on v. 
Lethem, Muller (London) v. . Comrs., 
[1927] 1 K. B. 780. 

Add. Annotations :—Apld. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 44 
Tl. L. R. 747. Refd. Baelz v. Public Trustee, 
[1926] Ch. 863. 


Add. Annotations :—As to (1) Distd. Noble v. 
Mitchell (1926), 48 T. L. R. 102. Generally, 
Consd. Egyptian Delta Land & Investment 
Co. v. Todd (1928), 44 T. L. R. 747. 


Add. Annotation :—Refd. Egyptian Delta 
ga - ee Co. v. Todd (1928), 44 


Add. Annotation :—Refd. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 44 
T. L. R. 545. 


142a. By resident director under power 
of attorney—Profits retained abroad.]—Applts., 
insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agente, & applts. in some cases 
represented the same cos. in London & in 
Paris. A resident director of applts. had the 
sole conduct of the Paris business under a 
power of attorney. The results of the Paris 
business were incorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London :—Held: as the power 
of attorney did not, except as against third 
parties, divest the directors in London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, Sg ier pas ny 
of the Paris office.—NoBLE (B. W.), Lrp 
MITCHELL (1926), 43 T. L. R. 102. 

Add. - Annotations :—Apld. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 44 
T. L. R. 747. Refd. Baelz v. Public Trustee, 
[1926) Ch. 863. 


182. 


136. 


139. 


141. 


142. 


144. 
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1442, 


145. 


158. 


155. 


156. 


157. 


159. 


160. 


164. 


166. 


168. Add. Annotations :-~--Consd. 


Rhodesia. ©. co. had ita head office 
& ere: control in England, but also 
had ces 
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——.]—A co., which is registered in 
England but carries on its real business 
abroad, does’ not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
performed abroad, such as having a registered 
office & keeping a register of shareholders. 
For income tax purposes a co, resides where 
its real business is carried on.—-HGYPTIAN 
DELTA LAND & INVESTMENT Co., LID. v. 
TopD (1928), 447. L, R. 747; 73 Sol. Jo. 

5, H. L.; revsg. 8. C. sub nom. TopD v. 
E@yprian Deuta LAND & INVESTMENT Co., 
[1928] 1 K. B. 152, C. A. 


Add, Annotation :-—As to (1) Consd. Hgyptian 
Delta Land & Investment Co. v. Todd (1928), 
447, L. R. 747. 


Add. Annotation :—-Refd. I. R. Comrs. v. 
Cavan Central Co-op. Agricultural & Dairy 
Soc. (1917), 12 Tax Cas. 1. 


Add. Annotations :—Consd. Todd v. Egyptian 
Delta Land & Investment Oo. (1927), 96 
L. J. K. B. 554. Folld. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 44 
T. L. R. 747. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 863. 


Add. Annotation ;—-Consd. Michael Faraday, 
ead & Hiller v. Carter (1927), 11 Tax 
Jas 


Add. Annotations :—As to (1) Refd. Rees 
Roturbo Development Syndicate v. I. R. 
Comrs., Rees Roturbo Development Syndi- 
cate v. Dutker (1928), 13 Tax Cas. 366. As 
to (2) Consd. Egy wer Delta Land & Invest- 
ment Co. v. Todd (1928), 44 T. L. R. 747. 
Generally, Refd. Ll “ Comrs. v. Cavan Central 
Co-op. Agricultural & Dairy Soc. (1917), 12 
Tax Cas. 1; Lysaght v. I. R. Comrs., [1927] 
2 K. B. 55. 

Add. Annotation :—Consd. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 44 
T. L. R. 747, 

Add. Annotation :—Consd. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 
44 T. L. R. 747. 

Add. Annotation :—Refd. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 44 
T. L. R. 747. 


Add. Annotations :—Refd. Maclaine v. Eccott, 
[1926] A. C. 424; Nielsen, Andersen v. 
Collins, Tarn v. Scanlan (1926), 185 L. T. 
744; Whitney v. I. R. Comrs., [1926] A. C. 87; 
Belfour v. Mace (1928), 138 L..T. 338; I. R. 
Comrs. v. Pakenham, I. R. Comrs. v. Long- 
ford, {1928] A. ©. 252. 





Maclaine v. 
Eccott, [1926] A. C. 424. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
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144 i. geo office in England— Buluwayo, where a sx. Sulary earned & received in 
Bupiness & nagement cad—— general er & staff conducted & Canada by Beas residing in foreign 
General control by "English office—Dual man the line. C. co. worked the country such poreon was not 
residence.}—A co. cau carry on business lines of A. co. & BL. co. as one with ansonsable ela the. corpn. 0 it ) 
in m than one, & in places own, & the three cos. shared the profite EW he: cari ed salary ox 
where it does not reside. & lowes of ne Joint venture upon & INDSOR ® CORPN. (1925), 5) BT 7 0. L. R. 

Threo railway cos. were incorporated a ed bas & 8.—CAN. 

E co. owned a line of 


in England. 
railway situate wholly in be ae 
Africa. B. owned line 


artnership with G. co 
& the oo. were i parts carried 
on within Southern Deodening t territory 


Royalties reoetved tn apse act by 
mentee residing i Silas ote count i (a yj} 


situate wholly in Portugues. Hast by the co. within Southern a : the patentee was charg 
Africa with the ox tion of six cee Rh me Tax O ce 20 of Re P ALLIANOB op LiTDiy on 1006] 
situate in Southe 1915.—RHODESI Comn. 4 DL . 1153.—-0 


desta, & 
owned a line altuate whally in eather 


A liys 
Taxns, [1925] ‘App. De 438.8. AF. 
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169. 


170. 


172. 


178. 


178. 
179. 


180. 


181. 


185. 


186. 


188. 
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Pa Me A ssesament - fa 


whee 
income ot a shippi 
the principal place of business is oo 
of aight trend whicb carries passe 


sum wh represen 
the amount: poyable to 


Comrs. (1927), 44 'T. L. RB. 58. oe Lysaght 
v. 1, R. Comrs., [1927] 2K. B. 5 

Add, Annotations t-—As to (2) aoa Whitney 
v. 1. R. Comrs., [19261 A. C. 87; Belfour ». 
Mace (1928), 188 L. T. 338; I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford, {1928] 
A. C, 252. 

Add. Annotation :—Refd. Belfour v. Mace 
(1928), 138 L. T. 388. 


Add, Citations :—-[1926] A. C. 424; 95 
re K. B. 616; 135 L. T. 66; 10 Tax Cas. 
Add. Annotations :—As to (2) Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) r. I. R. 
Comrs. (1927), 44 T. L. R. 53. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882. 

Add. Annotations :—As to (1) Refd. Nieksen, 
Andersen v. Collins. Tarn v. Scanian (1926), 
135 L. TF. 744; Muller (London) v. Lethem, 
Muller (London) v. I. R. Comrs., [1927] 1 
K.B. 780. <As to (2) Ania. Gavazzi v. Mace, 
Gavazzi v. I, R. Comrs.. Bovd v. Stephen 
(3926). 185 L. T. 624. Folld. Belfour v. Mace 
(1928), 188 L. T. 338. 

ane Citation :—affd. (1927), 138 L. 'T. 338, 
Add. Citation :—sub nom. GAVAZZI v. MACE, 
GAVAZZI v. INLAND REVENUE ComrRs., Boyp 
(T. L.) & Sons, Ltn. v. STEPHEN, 136 jd be 
634; 10 Tax Cas. 698. 


Add. Annotation :—Consd. Belfour v. Mace 
(1928), 188 L. T. 388. 

Add. Annotation :—Refd. oe (London) v. 
Lethem, Muller (London) v. I. BR. Comrs., 
[1927] 1 K. B. 780. 

Add. Citations :—{1926] A. C. 424; 95 
a K. B. 616; 135 L. T. 66; 10 Tax Cas. 
Add. Annotations :—As to (2) Consd. I. R. 
Comrs.v Pakenham, I. R. Comrs. v. Longford 
(1927), 96 L. J. K. B..882. Apld. Tarn v. 
Seanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 58. 

Add. Annotations :—As to (1) Consd. Belfour 
v. Mace (1928), 138 L, T. 3388; Tarn v. Scanlan, 
Nielsen, Andersen v. Collins. Muller (London) 
v. Lethem, Same v. I. R. Comrs., [1928] A. C. 
84. Refd. Maclaine v. Eccott, [1926] A. C. 
424, As to (2) Consd. Scales v. Atalanta S.S. 
Co. of Copenhagen (1925), 1384 L. T. 411. 


Add. Annotations :—Consd. Maclaine  v. 
Eccott, [1926] A. C. 424. Refd. Nielsen, 
Andersen v. Collins. Tarn v. Scanlan (1926), 
1385 L. T. 744; IT. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927). 96 L. J. K. B 
882; Muller (London) v. Lethem, Muller 
(London) v. I. R. Comrs., [1927] 1 K. B. 780. 

Add. Annotations :—Consd. Egyptian err 
Land & Investment Co. v. Todd (1928), 44 

T. L. R. 747. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 863. 


Ae iam dedu 
he a nen nt of the 
eo., of which 


in Australia, trom *t the 


SG respect cent. 2 909; 


Vol. XXVIII. Income Tax. Cases 


200a. 


204a. 


Purchase of business within three years 
‘No evidence of vendor’s profits.)—Held : 

it was the comrs.’ duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment.—-OGILVIE£ 
v. BARRON (1925), 11 Tax Cas. 508. 
Date when accounts ‘ usually ’’ made 
up—Effect of change of date.|—-BorTHWICK 
(Txomas) & Sons, Lrp. v. NoLDER (1926), 11 





Tax Cas. 261. 


204b. 


208. 


Money recovered under insurance policy— 
Stock destroyed by fire—-Whether trade 
receipt.|;—Held: the tradcr must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his fit & loss account as a 
trading receipt, in ord » to arrive at his 
profits for income tax purposes.—-GREEN v. 
GLIKSTEN (J.) & MON, LiD., [1928] 2 K. B. 
198; 97 L. J. K. B. 433; 139 L. 7. 12 ; 
TL. R. 418; 72 Sol. Jo. 2389, C. A. 

Add. Annotations :—As to (4) Folld. Elliott 
v. Duchess Mil) (1926), 95 L. J. K. B. 963. 


. Consd. Stewart & Young v. Walker (1926), 11 


210. 


210a. 


AL. a 


212. 


the carriage of passengers, etc., & upon 
which the agent of the co. is Hable to 
pay income tax, no deduction can be 
made of 80 much of the assessable 
income as is available for distribution 
& is distributed to the members or 
shareholders of the Cee oe 8.8. 
Co. oF New ZEALAND, LTD. v. FEDERAL 
ComRm. OF TAXATION (1924), $85C.L. R. 

81 Argua L. R. 337. 
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Tax Cas. 123. As to 5) Refd. Martin v. 
Lowry. Martin v. I. R. Comrs., {[1926]1 K. B. 
550. Generally, Refd. Betts v. Clare & Hey- 
worth, [1926]2 K. B. 289. 

Add Citations :—revsd. [1926] 2 K. B. 289; 
95 L. J. K. B. 872; 185 L. T. 3389; 42 
T. L. BR. 479, C. A.s3 revsd sub aes CLARE & 
eS v. Berrs, [1927] A. C. 443; 96 
L. J. K. B. 645; 137 L. T. 306; 43. L. B. 
387; 11 Tax Cas. 469, H. LL. 
abraey pleat a deed dated 
Nov. 22, 1922, poe in a firm, 
dissolved adi as from Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
continued to carry on business at. the firm’s 
address, but from Nov. 22, 1922, until his 
death in June, 1923, B. carried on, in his 
own name at his private address, a small 
amount of business previously done by the 
firm. By a deed dated Dec. 15, 1922, A. 
took C. oe partnership as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1922, 
& that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. & B., & that A. & C. 
had succeeded to the business carried on by 
fter the dissolution of his partnership 
with B. :—Held: there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law.—FARADAY, RopGEers & ELLER 
v. CARTER (1927), 11 Tax Cas. 565, C. A. 
Add. Citations :—[1927] 1 K. B. 1823; 95 
L. J. K. B. 963; 136 L. T. 51; 42 T. L. R. 
707 ; 70 Sol. Jo. 891; 11 Tax Cas. 56, C. A. 


Add. Annotation :—Retd. Borthwick v. Nolder 
(1927), 11 Tax Cas. 261. 
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st. Under Asse asment ct. }—Re 
DONALD Mason rag wee (Ont. “ (1927] 

4 D. <a R. 1061.—CAN 
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ta il. .}-A firm of manvu- 
acturing confectioners, in which 

case ot ter ory had taken plane, 

claimed that a falling short of pro 





-—-AUS. 


Cases 222a—248b. 


was due to two specific causes, (1) an 
increase in the price of sugar due to 
interference with the Cuban supplies 
by the American Govt., the formation 


222a. Company—Payment to director as induce- 


ment to retire.|—Held: a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.’s profits for purposes 
of income tax.—-MITCHELL v. NOBLE (B. W.), 
Lrp., [1927] 1K. B. 719; 96 L. J. K. B. 484; 
137 L. T. 33; 48 T. L. R. 245; 71 Sol. Jo. 
175; sub nom. Nosie (B. W.), Lap. vw. 
MITCHELL, MITCHELL v. NOBLE (B. W.), Lp., 
11 Tax Cas. 372, C. A. 

Add. Annotation :—Refd. Morley v. Lawford 
(1928), 44 T. L. R. 716. 


224a. Subscription to guarantee fund of British 


Empire Exhibition.)—Applts., asphalters, 
subscribed to the guarantee fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction :—Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed.— 
Mor ky v. LAWFORD & Co. (1928), 45 T. L. R. 
30; 72 Sol. Jo. 825, C. A. 


227. Add, Annotation :—Refd. Naval Colliery Co. 


ee ), Ltd. v. I. R. Comrs. (1928), 138 L. T. 


235. Add. Cilation :—12 Tax Cas. 227. 
236. Add. Citation :—(1920), 12 Tax Cas. 232. 


Add. Annotation :—Refd. Finance Minister v. 
Smith (1926), 95 L. J. P. C. 193. 


236a. Calls on shares in company formed to take 


238. 


239. 


240. 
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over trading company’s buying agency.]— 
Held: not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted.—_M. Jacoss Youne & Co., Lip. 
v. HaRRis (1926), 11 Tax Cas. 221. 

Add. Annotation :—Refd. Naval Colliery Co. 
(1897), Ltd. v. I. R. Comrs. (1928), 138 L. T. 
593. 

Add. Annotations :—As to (1) Consd. Mallett 
v. Staveley Coal & Iron Co,, [1928] 2 K. B. 
405. Refd. I. R. Comrs. v. Northfleet Coal 
& Ballast Co. (1927), 12 Tax Cas. 1102; 
Thompson v. I. R. Comrs., I. R. Comrs. v. 
Thompson (1927), 12 Tax Cas. 1091. 


Add. Annotation :—Refd. Eastman v. Shaw 
(1927), 43 T. L. R. 549. 


241a. Payment of lLlabilities of subsidiary com- 


244. 


pany.|—Held: a loss of capital, & no de- 
duction could be allowed.—BAKER v. MABIE 
Topp & Co., Lrp. (1927), 13 Tax Cas. 235. 


Add. Annotation :—Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201. 


248a. Payment in consideration of surrender of 


lease — Mining lease.}—-Sums paid by a 
colliery co. to the lessor in consideration of 
the surrender of a portion of the area demised. 
by a mining lease, & for the release of the co. 
from the obligations undertaken by the lease, 
are capital payments, & are not allowable 
deductions.—MALLETT v. STAVELEY CoaL & 
Iron Co., Lrp., [1928] 2 K. B. 405; 97 
L. J. K. B. 4753 139 L. T. 241, C. A. 


Annotations -—Folld. Cowcher v. Mills (1927), 13 Tax Cas. 


216. Refd. I 


Comrs. v. Northfleet Coal & Ballast 


Co. (1927), 12 Tax Cas. 1102. 


248b. ——-.]—Resps. 


carried on business at 

remises held on a Jease expiring in 1923. 
n 1916 the business was closed down, & the 
lessor agreed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £250 a year, & resps. issued a 
debenture to the lessor securing the instal- 
ments by a floating charge on all their asscts. 
In 1921 the lessor accepted £600 from resps. 
in satisfaction of all further liability under the 


PART V. SECT. 2, SUB-SECT. 7.—D. aaa costs of plant additions.]— 


sa. Statutory company—Creation of 
reserve Jund—-Loss in realisation of 


eld: capital expenditure.— RosE- 
BERRY-SURPRISE MINING Co. wv. R., 
[1924] S.C. RR. 445; [1924] 4 D. LR 


of a speculative ring in New York, & 
curtailment of European’ supplies 
owing to the French occupation of the 
Ruhr, & (2) an increuse in bad debts 
caused by the failure of inexperienced 
venturers in the confectioncry trade :-— 
Held: (1) the efpression ‘* specific 
cause ’’ denoted an exceptional circum- 
stance, which could be clearly identi- 
fied, & to which the shortage of profits 
could substantially be attributed ; 
(2) the causes of the falling off of profits 
alleged were not ‘ specific causes.”’— 
STEWART & YOUNG v. INLAND REVENUE 
Comnres., [1926] S. C. 883; 11 Tax Cas. 
123.—SCOT. 


PART V. SECT. 2, SUB-SECT. 7.—B. 


pi. .}—A co. owned, & occupied 
for the purpose of ita trade, land & 
heritages, which were ‘‘ mills, factories 
or other similar premises,” within 
Rules applicable to Cases I. & IL, 
r, 5 (2):—Held: in estimating the 
profits or gains of the co. fur the 
yurnoee of assesstnent to income tax 
under Schedule D, the whole annual 
value of its trading premises fell to be 
deducted, & not merely the amount 
at which the premises were actually 
ussested for the ose of collection 
of tax under Schedule A. — INLAND 
REVENUE Comrs. v. SCOTTISH CENTRAL 
Eee POWER Co., [1928] 8. C. 260. 





investments forming part of fund.}—- 
ifeld: since the words of the Act 
authorising the creation of the reserve 
fund were permissive & enabling only, 
the exercise of the power was dis- 
crotionary, & the loss was not an 
allowable deduction. Semble: it would 
have been otherwise, if the Act had 
imposed a duty on the co. to create a 
reserve fund.—ALLIANCE & DUBLIN 
CoNSUMERS’ Gas Co. v. Davizs, [1926] 
i i RR. 372.—IR. 


sb. Bank-——Losses written off during 

ear—Method of computation.]}—Ie 

ANK OF MONTREAL ASSESSMENT 
(1909), 14 B. C. R. 282.—CAN. 

BC. Losses on sales of temporary 
investments in Government securities. }— 
Held: such temporary investments 
could not be regarded as an invest- 
ment of capital; the investment & 
realisation of such funds from time 
to time was merely part of the bank’s 
ordinary business, & the loss incurred 
was @& loss incurred in the production 
of income.—TAXATION COoMR. v. COM- 
MERCIAL BANKING CO. OF SYDNEY 
eee 27 8. R. N. 8. W. 231 > 44 
e Ss. W. WwW. N, 65.—AUS. 
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246 ii. —— Instalment of purchase 
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197; [1924] 1 W. W. KR. 1017.—CAN. 


se. Railway company—Expense of 
making deviutions.)—Held: sums ex- 
pended by a railway co. in making 
deviations in its line from time to time 
were expenditure of a capital nature.— 
LtHopESsIA Krys. v. CoMR. OF TAXES, 


sf. Company owning one ship—Ship 
seized & used by enemy-—Hrpenditure 
on reconditioning ship.J--Held: not oe 
proper deduction, in respect that the 
expenses were not a recurring main- 
tenance expenditure, Lut were of the 
nature of capital outlay.—INLAND 
REVENUE v. GRANITE Ciry S. 8. Co., 
{1927] S. C. 705.—SCOT. 


sh. Loss on conversion of nlant & 
works — Under arrangeme with 
Minister of Munitions.|}— Held: a loss 


of capital, & not admissible as a 
deduction for income tax purposes,— 
LOTHIAN CHEMICAL Co., TD, 
Koaers, LOTHIAN CHEMICAL Co., LTD. 
v, INLAND REVENUE Comks. (1926), 
11 Tax. Cas. 508.—SCOT. ° 


sj. Value of wool on backs of sheep 
purchased unth station.) — WEBSTER 
v0 WESTERN AUSTRALIA TAXATION 
Deputy Comer. (1927), 39 CL. RR. 
180; [1927] Argus L. R. 113.—AUS. 


249. 


250. 
251. 


252. 


debenture :—Held: the payment of £600 
was not an admissible deduction.—COWCHER 
a as & Co., Lrp. (1927), 13 Tax Cas. 


Add. Annotations :—Consd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 
205. Refd. Mitchell v. Noble (1926), 43 
T. L. RB. 100. 

Add. Annotation :—Apld. Marsden v. I R. 
Comrs. (1919), 12 Tax Cas. 217. 

Add. Annotations :—Retd. Small v. Easson 
(1920), 12 Tax Cas. 351; British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mitchell v. Noble, [1927] 1 K. B. 719. 


Add. Annotalion :-—Refd. Mallet v. Staveley 
Coal & Iron Co, (1927), 138 L. T. 201. 


252a. Difference between cost & proceeds of sale 


260. 


262. 


264. 


265. 


of fixtures of branch shops.|—A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss :—-Held: the difference between 
the cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shops that were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax.— EASTMANS, Lrp. v. SHAW, EASTMANS, 
Lrp. v. INLAND REVENUE CoMRs. (1928), 45 
T. L. R. 12; 72 Sol. Jo. 744, H. L. 

Add. Annotations :—As to (1) Refd. Small v. 
Easson (1920), 12 Tax Cas. 351; Mitchell v. 
Noble, [1927] 1 K. B. 719. As to (2) Distd. 
British Insulated & Helsby Cables ». Ather- 
ton, [1926] A. C. 205; Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. 

Add. Annotations :—- Distd. Mallett v. Staveley 
Coal & Iron Co., {1928} 2 K. 13.405. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. ©. 205; Mitchell v. Noble, [1927] 1 
K. B. 719; Morley v. Lawford (1928), 44 
T. L. R. 7163; Rees Koturbo Development 
Syndicate v. I. K. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366. 

Add. Citation :—sub nom. ATHERTON  v. 
BRITISH INSULATED & HELSBY CABLES, LTD., 
10 Tax Cas. 155. 

Add. Annotations :—Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928), 44 T. L. R. 716. 
Refd. Mitchell v. Noble, [1927] 1 K. B. 719. 
Add. Annotations :—Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 


Vol. 


Mallet v. 


XXVIII.—Income Tax. Cases 248b—298. 


Staveley Coal & Iron Co. (1927), 
138 L. 'T. 201. : 


268a. ——— Books used for professional purposes— 


Solicitor.]—-The word “ plant ’’ in Finance Act, 


1925 (c. 36), s. 16, does not include @ solr.’s 


books which he consults for professional 


eS arma i v. SHaAw (1928), 43 
- LL. R. 453; 71 Sol. Jo. 21; 11 Tax Cas. 256. 


276a. Replacement of obsolete plant or machinery 


278. 


285. 


287. 


288. 
290. 


291. 


292a. 


293. 


294. 
295. 
296. 


—Meaning of obsolete—Question of fact for 
commissioners.|—SoutH METROPOLITAN GAS 
Co. v. DADD (1927), 13 Tax Cas. 205, 


Add. Annotation :—Refd. Brighton College 
v. Marriott, [1926] A. C. 192. 


Add. Annotations :—Apld. Waldie v. I. R. 
Comrs. (1919), 12 Tax Cas. 113. Refd. 
Bourne & Hollingsworth v. I. RK. Comrs. 
(1921), 12 Tax Cas. 4. ; Baker v. Mabie 
Todd (1927), 13 Tax Cas. 235. 


Add. Annotations :—Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928), 45 T. L. K. 30. 
Refd. Small v. Kasson (1920), 12 Tax Cas. 
351; Bourne & Wollingsworth v. I. R. Comrs. 
(1921), 12 Tax Cas. 483; British Insulated & 
Helsby Cebles v. Atherton, [1926] A. C. 205; 
Mitchell v. Noble, [1927] 1K. B. 719; Green 
vo. Gliksten (1928), 189 L. T. 12; Rees 
Roturbo Development. Syndicate v. 1. R. 
Comrs., Rees Roturbo Development Syndicate 
v. Ducker (1928), 13 Tax Cas. 360. Mentd. 
Hart v. Riversdale Mill Co. (1927), 96 
L. J. K. B. 691. 

Add. Annotation :—Retd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205. 
Add. Annotations :—As to (2) Refd. Mitchell 
v. Noble, [1927] 1 K.B.719: Generally, Refd. 
Sinall v. Hasson (1920), 12 Tax Cas. 351. 

Add. Annotations :—Consd. Hart v. Riversdale 
Mill Co. (1927), 96 Ju. J. K. B. 691. Refd. 
I. R. Conirs. v. Lysaght, [1928] A. C. 234. 
.|—Younes, CrawsitaAy & YOUNGS, 
Lip. v. BROOKE (1912), 6 Tax Cas. 393. 

Add. Annotation :-—Refd. Thomas v. Evans 
Jones v. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

Add. Annotation :—Refd. Collins v. I. Rh. 
Comrs. (1924), 12 Tax Cas. 773. 

Add. Annotation :—Refd. Collins v. I. FR. 
Comrs. (1924), 12 Tax Cas. 773. 

Add Citation:—2% Tax Cas. 100. 

Add. Annotations :—As to (2) Consd. Thomas 
v. Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Cas. 
790. Generally, Refd. Pegg & Jones v. I. R. 
Comrs. (1919), 12 Tax Cas. 82; IT. R. Comrs. 
v. Westlcigh Estates Co., I. R. Comrs. v. South 





fees, & to allow the deduction of tho 


PART V. SECT. 2, SUB-SECT. 7.—F. 


253 i. Loss on advances to saw-miller 
to secure supplies of timber—Advances 
writien off as bad debts on liquidation of 
saw-miller.j—Held : the loss was pro- 

erly deducted.—-Hocae & Co., LTD. v. 

OMR. OF Taxus, [1925] N. Z. L. R. 

206.—N.Z. 


PART V. SECT. 2, SUB-SECT. 7.—-J. 

b i, Diminished value of rails & 
sleeners.}—Held ; » railway co. was not 
entitled to any deduction for such 





diminished value.—HRuoprsta HYS. v.° 


soe OF Taxus, [1925] App. D. 438.— 


PART V. SECT. 2, SUB-SECT. T.—L. 
pi. —— Separate assessments under 


Schedules B. & D.)—A farmer bred 
horses & cattle on a considerable scale. 
Heo used his stallions for his own horse- 
breeding purposos, & also carned fees 
by sending them on journeys for the 
service of other owners’ mares. In 
this connection he kept a reserve of 
stallions to replace any which might 
become incapacitated. All his stalHons, 
of which only a small proportion earned 
fees, formed part of one undivided 
stud. He was assessed to incomo tax, 
on the profits of his general farming 
business under Schedule B., & on the 
pvoOfits of his fec-earning stallions under 
chedule D. As @ method of fixing 
the amount of profits assessable under 
the latter Schedulo, the comrs. detcr- 
mined to regard a certain number of 
stallions as exclusively used in earning 
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cost of their full upkeep & attendance, 
& to provide for replacements by allow- 
ing a similar deduction In respect of 
other stallious in the stud to the extent 
of one-third of the number of travelling 
stallions. The farincr contended that 
his stallion-owning business should bo 
trcated as entirely separate from his 
farming business, & that the whole of 
the expenses & losses connected with 
his s ions should be set against the 
revenue derived froin them :—Zeld : 
it was primarily a question for the 
comrs. to determine, & no cause had 
been shown for disturbing their 
determination.—MARSHALL v. INLAND 
HN Comrs., [1927] S. C. 243.— 


Cases 206-—317, 


Behar By., I. RB. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas, 657. 


297. Add. Annotations :—Apld. Pegg & Jones v. 


I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas v, Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assccn. (1927), 11 
Tax Cas. 790. Refd. I. R. Comrs. v. West- 
leigh Hstates Co., I. R. Comrs. v. South Behar 
Ry., I. R. Comrs. v. Eccentric Club (1925), 12 
Tax Cas. 657. 


300. Add. Annotations :—Consd. I. R. Comrs. v. 


301. 
302. 


304. 


305. 


807a. Accident 


PART V. SECT. 4, SUB-SECT. 1. 


al, v 
Deduction 


Westleigh Estates Co., I. R. Comrs. v. South 
Behar Ry., I. BR. Comrs. v. Hecentric Club 
(1925), 12 Tax Cas. 657; Cornish Mutual 
Assce. v. I. KR. Comrs., [1926] A. C. 281. 
Distd. Liverpool Corn Trade Assocn. v. Monks, 
[1926] 2 K. B. 110. Apld. Jones v. South- 
bho Lancashire Ooal-Owners’ Assocn., [1927] 
Add. Annotation :—Refd. Butler v. Mortgage 
Co. of Egypt (1927), 188 L. T. 328. 

Add. Annotations :—Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
ane Me ee Water Board, [1928] 1 


Add. Annotations :— Distd. Scales v. Thomp- 
son (1927), 188 L. T. 881. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 189 L. T. 29. 


Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 188 L. T. 331. Consd. Butler w. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 

_ Insurance— Mutual _ society.] — 
A mutual insurance assocn. was formed, its 
sole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. The members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, & the balance of the ordinary 
call fund was transferred to @ reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls :—Held:; (1) 
the sums paid by the members to the assocn. 
were admissible deductions in computing the 
profits made by a member for the purpose of 
assessment to income tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.—THomas v. EVANS 
(iicuarp) ’‘& Co., Jones v. SouTH-Wxstr 
LANCASHIRE CoAL Owners’ Assocn., [1927] 
1 K. B. 38; 95 L. J. K. B. 990; 135 L. T. 
673 ; 42 T. L. R. 703; 11 Tax Cas. 790, C. A; 
affd. sub. nom. Jones v. SouTH-West LAN- 


CASHIRE CoaL OwNERs’ Assoon., [1927] A. O. | 


due to broker. 
not assessable 
Dividends received by broker— 
of intereat on unpatd balance 


ENGLISH AND Empree Dicest SUPPLEMENT. 


827; 96 L. J, K. B. 894; 187 L. T. 787; 48 
T. L. R. 725; 71 Sol. Jo. 880, H. L. | 


807b. Marine insurance company—-Bullding ships 


—Cancellation of shipbuilding contracts.|— 
A marine insurance co., having entered into 
contracts for the building of ‘four ships, 
accepted delivery of two of the ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in snipe 
had been begun by the co., & that the 
£70,000 was a proper deduction in arriving 
at its profits :—Held: the co. was not carry- 
ing on any trade, from the profits of which 
the £70,000 was an admissible deduction— 
DEVON MuvuruaL STEAMSHIP INSURANCE 
ASSOON. v. OGG (1927), 13 Tax Cas, 184. . 


309a. Loss on investments—-What amounts to.]|— 


Applts., an insurance co., had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible from 
their profits for purposes of income tax. The 
result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for their 
various railway holdings stocks in the four 
amalgamated railway cos. created by that 
Act. The markct value of these new stocks 
was less than the original cost to applts. of 
the old stocks, & they claimed that the loss 
so occasioned to them should be allowed as 
a deduction from their profits for 1922 & 
19238 in computing their income tax liability : 
—Held: as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed.—RoyaL INsuRANCE Co., Lp. v. 
STEPHEN (1928), 44 T. L. R. 630. 


318a. —-— Remuneration of solicitor-trustee under 


316. 


817. Add. Citations :—[{1926] 1 K. B. 430; 


}-Held: the client was 
as for income in tfespec 
of the whole amount of the dividends 
received by the broker & to 
his account, but only in respect of the 
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trust..——A solr.-trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax:—Held: this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D., 
Case JI., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of © 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, 
r. 19.—JonEs v. WriauTt (1927), 189 L. T. 
43:44 T, L. R. 128; 72 Sol. Jo. 86; 13 Tax 
Cas. 221. 


Add. Annotations :—Aas to (8) Apld. 
Henning, [1926] A. C0. 293. Distd. Ormond 
Investment Co. v. Betta, [1927] 2 K. B. 826. 
Refd. Kirke’s Trustees v. I. R. Comrs. (1926), 
136 L. T. 582; Turton v. Mitchell (1927), 138 
L. T. 365. 

10 


Tax Cas. 139. 
Add. Annotations :—Apld. Turton v. Mitchell 


difference between the stim of the 
dividends &° the sum charged. for 
in Re Stour & Toronto City, 
13.—6, ° i 


te t 


(1927) 188 L. T. 365, Mefd. Ormond 
ment Co. v. Betts, [1927] 2 K. B. 826. 


317a. | ———— Different holdings of War 
= i Sh who owned £2,850 5 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June 1924 converted this 
holding into 44 per cent. Conversion Loan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1925-26 to 
hold a small amount of 5 per cent. War Loan 
Post Office issue, to which he had succeeded 
on the death of his daughter, & which he was 
not aware he could convert :—Held: applt. 
continued throughout the year 1925-26 to 
hold the same source of income, 7.e., 5 or 
cent. War Loan, & under Schedule D., 
Oase ITI., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Loan in the preceding 
year.—-TURTON v. MITCHELL (1927), 188 L. T. 
365; 13 Tax Cas. 245. 


T eatslabinanetnanammedl 


Invest- 

















-|—Where applt.’s 
wife, who was living with him, was in receipt 
of £9 168. 10d. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £3,662 10s. :—Held;: applt. had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 168. 10d. in respect of interest 
of War Loan.—-WALKER v. HowaRD (1927), 
188 L. T. 367; 13 Tax Cas. 313. 

321a. Surrender of Victory Bonds in payment of 

death duties—Unpaid interest taken into 

account in valuation.|— Whore Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax.— 

Monks v. Fox’s ExEcurors, [1928] 1 K. B. 

351; 97 L. J. K. B. 241; 188.L. T. 203; 44 

T. L. R. 115; 72 Sol. Jo. 31; 13 Tax Cas. 171. 

Add. Annotations :—Consd. Fe Fitch’s Will 

Trusts, Public Trustee v. Nives (1928), 139 

L. T. 556. Refd. Glenboig Union Fireclay 

Co. v. I. R. Comrs. (1922), 12 Tax Cas. 427. 

Add, Annotation :-——Consd. Sherwood v. Sher- 

wood (1928), 45 'F. L. R. 53. 

Add. Annotation :—Apld. South American 

Stores (Gath & Chaves) v. I. R. Comrs. 

(1926), 12 Tax Cas. 905. 

Add. Annotation :—Consd. Martin v. Lowry, 

Martin v. I. R. Comrs.; [1926] 1 K. B. 550. 

Add. Annotation :-—Refd. Re Jauncey, Bird v. 

Arnold, [1926] Ch. 471. 

Add. Annotations :—Consd. Sterling Trust 

v. 1. R. Comrsa., I. R. Comrs. v. Sterling Trust 

(1925), 12 Tax Cas. 868. Distd. Dickson 

v. Hampstead B. C. (1927), 91 J. P. 146. 

Apld. A.-G. v. Metropolitan Water Board, 

[1928] 1 K. B. 888; Shanks v. I. R. Comrs. 

(1928), 46 T. L. R. 28. Refd. Birt, Potter & 

Hughes v. I. R. Comrs. (1927), 12 Tax Cas, 

976; I. R. Comrs. v. Pakenham, I. R. Comrs. 

v. Longford, I. R. Comrs. v. Longford, Gas- 

coigne v. I. R. Comrs., [1927] 1 K. B. 594. 

Add. Annotations :—Apld. Dickson v. Hamp- 

stead B. ©. (1927), 91 J. P. 146. Refd. 

I. R. Comrs. v. Pakenham, I. R. Comrs. v. 

Longford, I. R. Comrs. v. Longford, Gascoigne 

v. I. RK. Comrs. (1927), 186 L. T. 609; A.-G. 


317b. 


337. 


354, 
356 ® 


375. 
378. 
392. 


398. 
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Vol. XXVIII.—-Inecome Tax. 


Cases 317-—304a. 
ee Water Board, [1928] 1 K. B. 


398a. |—-Under Housing of the Working 
Classes Acts & Metropolis Management Act, 
1855 (c. 120), resps., a metropoli borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. The money so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
ander Housing, Town Planning, etc., Act, 
1919 (c, 35), s| 1. In making payments of 
interest on the sums advanced resps. deducted 
income tax under Rules applicable to all 
Schedules, r. 21. The in/ ‘rest was paid out 
of the general fund jn tne hands of resps., 
into which fund were‘paid all profits or gains, 
whether derived from a housing scheme or 
fromelsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits & gains derived 
from resps.’ electricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheine was main- 
tained. Resps. possessed profits or gains 
brought into charge to income tax sufficient 
for the payment of interest on the sums 
advanced, apart from any revenue derived 
under any housing scheme :—Held: as none 
of resps.’ profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, & as resps. 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions.—DICKSON v. HAMPsTEAD 
Borovuen Counci, (1927), 91 J. P. 146; 
43 T. L. R. 595; 25 L. G. R. 402; 11 Tax 
Cas. 691. 

394. Add. Annotation :—Refd. Sterling Trust v. 
J. R. Comrs., I. R. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 868. 


394a. .]}—The profits of the Metropolitan 
Water Board were assessable under 1918 Act, 
Schedule A., No. IIl., r. 8, by reference to 
the profits of the year preceding the year of 
assessment. The accounts of the Board for 
the year ending Mar. 31, 1922, showed a loss, 
& no assessment was made for -the year 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting & retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Rules applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge, & rule 21 did not apply : 
-——Held: as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into Nae & the Crown was 











entitled to succe 1.—A.-G. v. METROPOLITAN 


Cases 394a—442. 


Water Boanrp, [1928] 1 K. B. 888; 97 
L. J. K. B. 2143; 1388 L. T. 846; 44 T. GL. R. 
135 3; 72 Sol. Jo. 30; 13 Tax Cas. 294, C. A. 


397. Add. Annotations :-—Consd. Sterling Trust 
v. I. R. Comrs., I, R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 

" £1928] 1 K. B. 833. 

416a. Debentures.|—.A co. issued deben- 
tures, stating in the prospectus that the 
interest thereon would be payable “ free of 
English income tax.’ The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest 
at 53 per gent. per annum “ free of English 
income tax,’’ & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated :—Held: the contract was void,as regards 
the stipulation for payment of interest free 
of income tax.—SouTH AMERICAN STOKES 
(GaTH & CHAVES), Lrp. v. INLAND REVENUE 
Comrs. (1926), 12 Tax Cas. 905. 

425. Add. Annotations :—Consd. I. R. Comrs. v: 

_ Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. Refd. Baker v. Archer- 
Shee, [1927] A. C. 844. 

427. Add. Annotation :—N.F. \Manton’s Trustees 
v. Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas 549. 


430. Add. Annotations :—Apld. Manton’s Trustees 
v. Stecle, Steele v. Manton’s Trustees (1927), 
11 Tax Cas. 549. Refd. I. R. Comrs. v. 
Blackwell (1925), 1384 L. T. 872; Baker v. 
Archer-Shee, [1927} A. C. 844; I. BR. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


430a. Foreign agreement for repayment by 
foreign company of loan with interest—Not a 
security.|—MANTOoN’s (LORD) TRUSTEES v. 
STEELE, STEELE v. MANTON’S (LORD) TRUS- 
TEES (1927), 11 Tax Cas. 549, C. A. 


430b. Company making investments on real 
estate abroad.J|—-A co. incorporated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of moncy upon the security of land in 
Egypt, was assessed to income tax until 
Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.’s business. <As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the co. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 84 per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, & if it could not be sold immediatcly, 
the co. would go into possession :—Held : 
as from Apr. 1, 1922, the co., though it 
carricd on a trade or business, was properly 
assessed’ to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place .out of the United 











annual remittances recelved by a 
woman in Scotland from her divorced 
husband in Sweden. under a Swedish 
decree of divorce, fol] to -be taxed under 
Case V. in respect that ‘* possessions ” 
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foreign decree of divorce.}—Held: 
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433. 


437. 
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Kingdom, & was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon which the comrs. 
could find, as they had, that the taking of 
securities for the loans advanced was only 
‘‘ an incident ”’ in such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. & Case V. the Crown had an 
option to tax the co. under either case.— 
BUTLER v. MorrGaacr Co. or Eaypt, Lrp. 
(1928), 189 L. T. 29, C. A. 


Add. Annotation —Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 148. 


Add. Annotations :—As to (1) Refd. Whitney 
v. I. R. Comrs., [1926] A. C. 37; Archer- 
Shee v. Baker (1927), 11 Tax Cas. 749; 
I. R. Comrs. v. Pakenham, I. R. Comrs. v. 
Longford (1927), 96 L. J. K. B. 882. 
eidar be Mentd. Gregg v. Richards, [1026] 
Ch, 521. 


Add. Annotation :—As to (1) Refd. Ormond 
Investinent Co. v. Betts, [1927] 2 K. B. 326. 


Add. Annotations :-—Refd. 'ollemache  v. 
I. R. Comrs. (1926), 96 L. J. K. B. 766; 
I. R. Comrs. v. Pakenham, I. R. Comrs. v. 
Longford (1927), 96 L. J. K. B. 882. 


For the existing paragraph substitute the 
following paragraph :— 

---- ----- ]-—Testator, a citizen o 
the United States left the residue of his 
property in trust for his daughter during 
her life. The trustees, who had full power 
over the investment of the trust fund, 
were a co. constituted under the law of 
the State of New York & resident therein. 
The trust fund consisted of forcign govt. 
securities, foreign stocks & shares, & other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses; to the order of the daughter at a 
bank in New York. No part of the income 
was remitted to the United Kingdom. Resp., 
the husband of testator’s daughter & resident 
in the United Kingdom, was assessed under 
Schedule D., Case IV., in the full amount 
of the income of the trust:—Held: (1) the 
daughter was specifically entitled under the 
will in equity during her life to the intcrest 
& dividends of the securities, stocks, & shares 
comprised in the trust fund, & her husband 
was assessable under Case IV., r. 1, & Case V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to be “ forcign 
possessions other than stocks, shares & 
rents,’’ whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to state which of the items of 
the trust fund were (a) ‘‘ securities ’’ within 
Case IV., r. 1, (6) ‘‘ stocks, shares or rents ”’ 
within Case V., r. 1, & (c) ‘‘ possessions out 
of the United Kingdom other than stocks, 
shares or rents’’ within Case V., r. 2.— 
BAKER v. ARCHER-SHEE, [1927] A. C. 844; 
96 L. J. K. B. 803; 187 L. T. 762; 438 
T. L. R. 758; 71 Sol Jo. 727, H. L.3 revsg. 





included not. only corporcal possessions 
but also incorporcal possessions.— 
INLAND REVENUE ComMRs, v. ANDER- 
STROM, (i928) S.C. 284; 13 Tax. Cas. 
482,~-§ OT. 


S. 0. sub nom. Sune v. Baker, [1927] 1 K. B. 
109; sub nom. ARCHER-SHER v. BAKER, 11 
Tax Cas. 749. 


Add. Annotation ;—Refd. Walker v. Howard 
(1927), 188 L. T, 867. 


. Includes interest paid under 
foreign agreement for repayment by foreign 
company of loan with interest.]|—MANTon’s 
(LORD) TRUSTEES v. STEELE, STEELE v. 
MANTON’S (LORD) TRUSTEES (1927), 11 Tax 
Cas. 649, C. A. 


445. Add. Annotations :—Refd. Kgyptian Delta 
Land & Investment Co. v. Todd (1928), 44 


4444. 











T.L.R. 747. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 863. 
446a. —— -—— Advance on account of 


salary paid into banking account in United 


Kingdom.]— FLEMING v. WILKINSON, No. 
18la, ante. 
450. Add. Citations :—95 IL. J. K. B. 394; 10 


Tax Cas. 263, H. L. 
Add. Annotation :—Apld. Grainger v. Max- 
well, [1926] 1 K. B. 430. 


Income received during less period than 
three years.|——An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
income from foreign possessions. In assess- 
ing the co. to income tax under Case V. :— 
Held: (1) Rules applicable to Cases I. & II., 
r. 1 (2), had no application to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case J. 3 (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an_ erroneous 
assumption as to the effect of Case V., r. 1. 
could not be referred to for the purpose of 
interpreting that provision; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend.—OkMOND INVESTMENT Co. v. 
Betts, [1928] A. C. 143; 97 L. J. K. B. 342 ; 
138 L. T. 600; 18 Tax Cas. 400, H. L. 

453. Add. Annotations :—Folld. Lyons v. Cowcher 
(1926), 10 Tax Cas. 438. Apprvd. Martin v. 
Lowry, Martin v. I. KR. Comrs. (1926), 43 
T. L. R. 116. 


450a. 








457a. Director’s commission on 
underwriting shares.|—Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D. for 
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the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 :—Held : the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission._-LYONS 
v. COWCHER (1926), 10 Tax Cas. 438. 

———- Purchase & sale of properties by 
builder.]|—Applt. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a co. carrying on the business of a builder 
& contractor. During the -years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, & still owned the remainder 
in 1926 :—AHeld: the profits, if any, were not 
assessable under Case VJ. of Schedule D., 
& the case should be rem’'ted to the Special 
Comrs. to consider whethe. the transactions 
in question constituted a trade assessablo 
under Case I.—PEARN v. MILLER (1927), 11 
Tax Cas. 610. 


Add. Annotations :-—Refd. Brighton College v. 





‘Marriott, [1926] A. C. 192; Huxham v. John- 


son (1926), 186 L. T. 410; Martin v. Lowry, 
Martin v. I. R. Comrs., [1926] 1 K. B. 550. 
Add. Citation :—10 Tax Cas. 73. 

Add. Annotation :—-Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 441. L. R. 
59. 





——~ Relief of members of medical 
association & dependants in necessitous cir- 
cumstances.] — Two socicties whose funds 
were applied entirely to making grants for 
the velief of subscribing members or their 
dependants in necessitous circumstances :— 
Fleld: charities, & entitled to exemption from 
income tax.—INLAND REVENUE COMRS. v. 
SOCIETY FOR RELIEF OF WIDOWS & ORPHANS 
OF MEDICAL MEN, INLAND REVENUE COMRS. 
v. MEDICAL CHARITABLE SOCIETY FOR WrEsT 
RIDING OF YORKSHIRE (1926), 136 L. T. 60; 
42 T. L. BR. 612; 70 Sol. Jo. 887; 11 Tax 
Cas. 1. 








Temperance reform.]—A. society 
whose main object was “united action to 
secure legislative & other temperance re- 
form ’’:-—/Ield: not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
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470 i. Kaemption of charities—Charit- 
able purposes.|—By the law of Scotland 
a& trust for “* charitable or benevolent ”’ 
purposes is a trust for ‘‘ charitable ”’ 
purposes alone, & is a trust for ‘‘ charit- 
able purposes only ” within 1918 Act.— 
JACKAON’S TRUSTENS v. INLAND 
REVENUR, [1926] S. C. 579; 10 Tax 
Cas. 460.—SCOT. 


, 470 li. ——- —— Stimulating interest 
m music.}-—INLAND REVENUE COMRS. 
v%  QGLABGOW MusicaL FEsTIVAL 
Assoon., [1926] S. C. 920; 11 Tax 
Cas. 154.---SCOT. 


470 fii. Supplying nurses.) 
~—An assocn. was formed for the pur- 
pose of improving & extending nursing 
facilities in a county. ‘Tho meibers 
were divided into threo classes accord- 
ing to income, the largest class con- 
sisting of persons in comparatively 
poor circumstances. An annual 
membership fee was charged, varying, 
according to the class, from 2s. 6d. 
to 108. 6d. per annum. The fees 
charged for the services of a nurse, or 








for admission to the assocn.’s hospital, 
varied from sums which, in the caso 
of the. poorest class, were considerably 
below the cost of the services rendered, 
to sums which, in the case of the 
wealthiest class, were reasonably 
equivalent to such cost. . Nursing 
facilities, when not required for 
members, were granted to non-members 
at increased rates. Funds were held 
by the assocn. which had been raised 
by public subscription, & the poop 
had been acquired with funds similarly 
raiscd. In respect of special charit- 
able donations, necessitous cases from 
certain parishes received the serviccs 
of a nurse gratuitously :-—AHcld: the 
assocn. was established for *‘ charitablo 
purposes only.’-—INLAND MREVENUE 
COMRS. v. PEERBLESSHIRE NURSING 
Assocn., [1927] S. C. 215; 11 Tax Cas. 
$35.—SCOT. 

470 iv. Promotion of tem- 
perance. }—Testator expressed his desire 
that the leading of a sober life might 
be made more casy for the inhabitants 
of F., & with that object conveyed half 
of the residue of his estate to trustcos 
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for the purpose of providing F. with a 
temperance public-house. His trus- 
tees spent part of the funds in estab- 
lishing a temperance hotel, containing 
a middle-class cafe & a cheap working: 
class cafe, free reading & recreation- 
rooms, & bedrooms, & a lecture-hall, 
which could be hired at moderate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits, & the balance of the trust funds 
was invested & the interest was used 
to make good an annual deficit on the 
working of the hotel :—Held: the 
interost formed part of the income of a 
trust established for ‘‘ charitable pur- 
poses only,’’ & was ‘“‘ applicd to charit- 
able purposes oniy.’? — INLAND 
KEVENUR MRS. v. FALKIRK TTEM- 
PERANCE CAFK TRUST, [1927] S.C. 
261; 11:Tax Cas. 353.—SCOT. 

470 





Vv. —— ILmprovement of 
spiritual, intellectual, social & physical 
condition of young men.J—YOUNG 
MEN’s CHRISTIAN ASSOCN. OF MREL- 
BOURNE v. FEDERAL CoMu. OF TAXA- 
TION (1926), 37 C. L. KR. 3513 [1926] 
ATgus L. R. 97.—AUS. 


Cases 472b—482. 


to exemption from income tax.—IJINLAND 

REVENUE Comers. v. TEMPERANCE COUNCIL 

OF CHRISTIAN CHURCHES OF ENGLAND & 

WaALEs (1926), 186 L. T. 27; 423 T. L. R. 618; 

10 Tax Cas. 748. 

——— Seaside boarding-house with re- 

duced stage Se a a declaration of trust 
‘a home or place of residence ’? was founded 
& endowed, ‘‘ where persons requiring tem- 
porary rest & change of air for the benefit of 
their health may obtain same.’’ About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants :—Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only.— 
INLAND REVENUE CoMRS. v. ROBERTS MARINE 
MANSIONS TRUSTEES (1926), 43 T. L. R. 270; 
11 Tax Cas. 425, C. A. 

472d. —— Agricultural society.|—An agri- 
cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 
& agricultural education & scientific research, 
& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only :— 
Held: there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only.—_INLAND REVENUE COMRS. v. YORK- 
SHIRE AGRICULTURAL SOCIETY, [1928] 1 K. B 
611; 97 L. J. K. B. 100; 188 L. T. 192; 44 
es . R. 59; 72 Sol. Jo. 68; 13 Tax Cas. 58, 





472c. 





472e. 








General Medical Council.|—Held: 
not a body established for charitable purposes 


ENGLIsH AND Emprmpe Dicest SuPPLEMENT. 


only, & not entitled to exemption from 
income tax on the income from its funds.— 
GENERAL MeEpicaL Council v. INLAND 
REVENUE Comrs., ENGLISH BRANCH COUNCIL 
oF GENERAL MEpiIcaL CouNcIL v. INLAND 
REVENUE Comrs. (1928), 97 L. J. K. B. 578; 
189 L. T. 225; 44 T. L. RB. 439, C. A. 

478. Add. Annotation :——Refd. Brighton College v. 
Marriott, [1926] A. 0. 192. 

476a. ———- ——— Temperance reform.]—INLAND 
REVENUE Comrs. v. TEMPERANCE COUNCIL 
oF CHRISTIAN CHURCHES OF ENGLAND & 
Wass, No. 472b, ante. 

477. Add. Annotation :—Refd. I. R. Comrs. v. 
yonsne Agricultural Soc., [1928] 1 K. B. 

11. 


480. Add. Annotation :—Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 8383. 

483. Add. Annotation :—Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. R. Comrs. 
(1926), 43 T. L. R. 238. 


488a. —— .|—Testator devised his resi- 
duary estate on trust for applts., who were a 
society established for charitable purposes 
only & were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. socicty 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained :—Held: as the income when it 
was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration, 
applts. were not entitled to the repay- 
ment claimed.—MARIE CELESTE SAMARITAN 
Society oF LONDON HospiTaL v. INLAND 
REVENVE Comrs. (1926), 43 T. L. R. 23; 11 
Tax Cas. 226. 
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484, Add. Citations :—revsd., [1927] A. C. 417; 96 
L. J. K. B. 623; 1386 L. T. 770; 91 J. P. 75; 
43 T. L. R. 279; 71 Sol. Jo. 191; 25 L. G. R. 
123; 11 Tax Cas. 446, H. L. 


486. Add. Annotations :—Consd. Watson v. Rowles 
(1926), 95 L. J. K. B. Q59. Refd. Ingle v. 
Farrand, [1927] A. C. 417; Seymour v. Reed, 
[1927] A. C. 554; Lysaght v. I. R. Comrs., 
[1928] A. C. 234; Rees Koturbo Developmen 


478 i. ** Applied to charitable 
purposes only ’’—Fromotion of temper- 
ance.}—INLAND REVENUE COMRS. vU. 
FALKIRK TEMPERANCE OAFE TRUBT, 
No. 470 iv, ante.—SCOT. Sv. 
_ 478 ii. Stimelating interest 
in mv8ic.}-——-INLAND REVENUE COMRS. 
v. LABGOW MUSICAL FESTIVAL 
ASBOON., [1926] S. C. 920; 11 Tax Cas. 
154.—8COT. 














resident in the 


ordinarily resident in the United 
Kingdom.—-RkxIp v. INLAND REVENUE, 
[1926] S. C. 689.—SCOT. 


——-, }—Held: 
Comrs. were entitled, on the facts 
stated, to find that appit. Ww 
Parone DD tnaD REVENUE “OOMES., 4, pApent of 

ee er foo s . .}—Held: leble to income tax. 
(1928) 8. C. 905; 13 Tax Cas, 443.— de bees Ags : 


Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366. 


490. Add. Annotations :—Refd. Seymour v. Reed, 
[1927] A. C. 554; Benyon v. Thorpe (1928), 
97 L. J. K. B. 705. 


. Add. Annotation :—-Apld. Seymour v. Reed, 
[1927] A. C. 554. 


sx. Under statutory agreement with 
Government—Construction of Ger ener: ] 
—NOVA SOOTIA STEEL & Coa Co., 
Lrp.-v. Financkt & CUSTOMS MINISTER, 
[1922] 2 A. O. 176, P. C.—CAN. . 


PART Vi. SECT. 1, SUB-SECT. 2. 
company sharing in 


the Special 
as ordinarily 


€ 
& Co. v. BROWN, [1927 


W. W. R. 186; 37 B. 0. BR. 514.—CAN, 


st. Lxemption of person not ordinaril : 
resident in Uaeltod ingdom—H older of sw. Whether preferred shares ‘' bor- 1 ii, ——- Pay of locomotive engineer 
securities issued free of tux.)—-Held: rowed capital’ within Income War Tax according to miles run by Locomotive. }— 
the whole circumstances must be con- Act, 1917, s. 3 (H.),}--DUPUIS FRERES, eld: not ble to taxation.—Re 
aidered, & the Special Comrs. were rp. v. Customs & Excise MINISTER, ASSESSMENT Act (1902), 9 BR, O. R 
entitled to find that appct. was {1927)] Exch. 0. R. 207.—OAN. 209.—CAN. 
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498. Add. Annotation :—Distd. Reed v. Seymour 
(1927), 11 Tax Cas, 625. Es 
494. Add. Annotation :—Consd. Reed v. Seymour 
_ (1927), 11 Tax Cas. 625. - 
495. Add. Annotations :—Consd. Seymour v. Reed, 
{19371 A. C,654. Refd. Hartland y. Diggines, 
1926] A. O. 289. 


Gift to directors of ee we - 

’ the payment, although called a gift, 
was extra remuneration paid to the directors, 
& was assessable to income tax.—RADCLIEFE 
v. Hout (1927), 11 Tax Cas. 621. 


After retirement.|—It was 
the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Resp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof :—Held: the allow- 
ances could not be regarded as supplementary 
salary. They were not “a profit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him.—BENYON v. THORPE (1928) 97 
ce K. B. 705; 447. L. R. 610; 72 Sol. Jo. 
Add. Annotation :—Distd. Jones v. Wright 
(1927), 44 T. L. R. 128. 
Add. Citations :—affd. (1926), 95 L. J. K. B. 
959; 185 L. T. 614; 42 T. L. R. 691; 70 
fre. Jo. 796; 11 Tax Cas. 171, C. A. 

Diy, Citation :—10 Tax Cas. 609. 

SU. «« (1926), 161 L. T. Jo. 285” read ‘‘ No. 
of, post.” 
501la. ——— Applied in payment for shares.]— 
Applt., the chairman & managing director of 
a co. in which he held shares, agreed that he 
would take up additional shares in the co., 
in payment for which sums due by the co. 
to him by way of remuneration were to be 
applied :—Held: applt. was assessable to 
income tax under Schedule E. in respect of 
the remuneration, notwithstanding that it 
had been applied in payment for shares.— 
"ey toa v. CHAPMAN (1928), 138 L. T. 729, 
J, A. 
Add Citations :—[1927] 1 K. B. 90; 96 
L. J. K. B. 796, 185 L. T. 259; 42 T. L. R. 
514; 70 Sol. Jo. 707; 11 Tax Cas. 625, C.A.; 
reved. sub nom. SEYMOUR v. REED, [1927] 
A. ©. 554; 96L. J. K. B. 839; 137 L. T. 
812; 438 T. L. R. 584; 71 Sol. Jo. 488, H. L. 
Add. Annotation :—Consd. Davis v. Harrison 
(1027), 11 Tax Cas. 707. 


496a. 


496b. 











4.97. 
499. 


50¢ 
501. 





502. 


—Held: he was chargeablo to income 


Vol. XXVII.—Income Tax. Cases 403—530. 


502a. ———~ Accrued benefit—Professional foot- 
baller.|~—-Resp. was employed to play foot- 
ball for a club in return for payment, &, on 
his being transferred in accordance with the 
_Tules of the Football Assocn. to another 
club, he was given by the first-named club 
a& sum as accrued benefit:—Held: the 
payment was neither a gift nor compensation 
for. loss of employment, but. was really 
remuneration for services, & was assessable 
to income tax.—DAvis v. HARRISON (1927), 
96 L. J. K. B. 848; 137 L. T. 824; 48 
T. L. R. 623; 11 Tax Cas. 707. 


Add. Annotations :—Distd. Dauncey v. How- 
lett (1926), 185 L. T. 279. Consd. Davies v* 
Harrison (1927), 96 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 11 Tax Cas. 26]. 


Additional remuneration of company 
par v. FowLETT, No. 510, 
post. 


505. Add. Annotation :—Mtefd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83. 


506. Add. Citations :—95 LL. J. K. B. 392; 
Tax Cas. 247. 


507. Add. Annotation :—Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83. 


507a. S. P. MacHuon v. MoLovaniin (1926), 11 
Tax. Cas. 83, C. A. 


Yor the. existing paragraph substitute the 
following paragraph :— 

Additional remuneration of com- 
pany director.J—Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax :—Held: resp.’s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule E., rr. 1 & 5.—-DAUNCEY v. 
How.Letr (1926), 185 L. T. 279; 10 Tax 
Cas. 454. 


514. Add. Annotation :—Refd. Hartland v. Dig- 
gines, [1926] A. C. 289. 

519. Add. Citation :—-10 Tax Cas. 118. 

526a. —— -.|—~-MACHON v. 
No. 507a, ante. 


530. Add. Annotations :—Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83; Reed v. 
Seymour (1927), 11 Tax Cas. 625. 


504 


* 


504a. 





10 


510. 














such sum were not taxed or paid 


PART VI. SECT. 2. tax for the year of assessment in respec within the year of assessment.— 
508 i. Basis of assessment.! of a cam 408 fees, notwithstanding M‘KRBOWN v. hor, [1928] I. R. 195.— 
resp. was employed as solr. toa board: that the bills of costs which includ IR, 


687 


ENGLisH aND Empire Digest SupeLEMENT. 


Part Vil—General Allowances, Exemptions and 
Abatements. 


530a. Personal allowance—-In respect of wife— 
Whether earned income of wife included in 
husband’s total income.] —- THOMPSON  v. 
Bruce (1927), 11 Tax Cas. 607. 


540a. Child receiving instruction at ‘‘ educa- 
tional establishment.’”|--A teacher’s house, 
where he gives to individual pupils private 
lessons & directions for home study & 
practice, is. not an “‘ educational establish- 
ment’? where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1).—-HEASLIP v. HASEMER (1927), 138 
L. T. 207; 44 T. L. R. 112; 72 Sol. Jo. 81; 
13 Tax Cas. 212. 

545a. Whether vested or contingent interest.] 
—Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), s. 25, in respett of the accumulated 
income of a fund given to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued: ‘I also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out’ :—Held: resp. took a vested & 
hot a contingent interest in the gift, & was 
not entitled to the relief conferred by the 
sect. in respect of the income of the fund 
which had been accumulated for his benefit.— 
ROBERTS v. HANKS (1926), 134 L. T. 754; 10 
Tax Cas. 351. 

545b. -|—The words ‘for the benefit of” 
in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the benefi clary.— 
DALE v. MITCALFE, [1928] 1 K. B. 383; 97 








Part VIII. 


L. J. K. B. 161; 188 L. T. 167; 44 T. L. R. 
21; 71 Sol. Jo. 981; 13 Tax Cas. 41, C. A. 
-]—The words ‘* specified age ’’ in 1918 
Act, s. 25, mean an age expressed by a 
definite number of years, & not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death.— 
WHITE v. WHITCHER, [1928] 1 K. B. 453; 97 
L. J. K. B. 821; 138 L. T. 205; 447. LR. 
113; 13 Tax Cas. 202. 


546. Add. Annotation :—Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. 


549a. Policy cn joint lives of two persons— 
Payment of premium shared equally.|—A 
person who has entered into an insurance on 
the joint lives of himself & another person at 
a single premium which is Biased. equally 
between them, has not ‘‘ made an insurance 
on his life’’ within Income Tax Act, 1918 
(c. 40), s. 82 (1), & is not entitled under that 
sect. to a deduction of the amount of the 
annual premium from his taxable profits. 
WILSON v. SIMPSON, [1926] 2 K. B. 5003; 95 
L. J. K. B. 885; 135 L. T. 766; 42 T. L. R. 
690; 10 Tax Cas. 753. 
Add. Annotation :—As to (1) Croom. Gold 
Fields American Developments. Ad. 
solidated Gold Fields of Southt Ft» was 
Ch. 338. ~anie te 
Add. Annotation :—Consd. Gold Fields Ameri- 
can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 
Add. Annotation :—Consd. Gold Fields Ameri- 
can Development Co. v. Consolidated Gold 
Fields of South Africa, £1926] Ch. 333. 
556. Add. Citations :-—[1926] Ch. 338 ; 951. J. Ch. 
329; 135 L. 'T. 14. 
557. Add. Citation :—10 Tax Cas. 59. 


545¢. 








552. 


553. 


555. 


Miscellaneous Provisions Applicable to the 


Duties Generally. 


567. For the word “two” in the existing para- 
graph read the word * three.”’ 


PART VII. soa = 

536 ii. hether 
income ‘under will. |—Held : epolt: *g 
income under her father's will, for the 
purposes of a claim to repayment of 
income tax in respect of personal 
allowance, etc., was one-half ane - 





upon which the fund was hold for the 
W. met bonefit of claimants was not that 
prescribed by 1918 Act, 8. 25, but was Argus L. R. 61.—AU 
a double contingency, namely, sur- 
vivance of their mother & attainment 
of a specified age.—-INLAND tg Ns 
Comms. v. BONE, [1927] 8. C 


Add. Citations :—{1927] 1 K. B. 780; 135 
L. T. 744; 42 T. L. R. 704, C. A.3 affd. sub 


FxDERAL COMR. OF 


53.J]—JAQUES vv. 
34 is L. R. 328; 31 


TAXATION (1924), 


PART VIII. SECT, 1, SUB-SECT. 1. 


k i. in Oct. 1923, a trustee 
was assessec in respect of the income 





the net income of the estate after t 
deduction of all prior charges, fciudine 
the expenses of management of the 
trust.-—MURRAY v. INLAND REVENUE 
Comrs. (1926), 11 Tax Cas. 133.— 
SCOT. 

5451. Relief in respect of income 
accumulated under trust — For benefit 
of person “ contingently on his attain- 
ing some. spect, age ’’—Double con- 
tingency.}— for repayment of 
tax refused, where tho contingency 


. 698.— 

SCOT. 

aa Right to discount—Taxation Act, 
RR. S. B. C., 1911 (ce. 222), 2. 10.] 
—GRANBY CONSOLIDATED MINING, 
Serge ee & POWER Co., LTp. v. re fa 
FOR Cae CoLUMBIA, [1923] A 
247; Ded. P O14. 188 Lk OTT, 
CAN oe 

sd. Mini 
sry t of 
resp oO 
Assessment 


CG id tao a hi 
holders to coped o 

calis yaid—Inc 
Act, 1915-1918, sa. 2a. 18 his 
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ot an estate, which he was directed to 
ceive & accumulate until 1933, & 
ibe to distribute amo ng pomens ‘not 
ascertainable until the date fixed for 
distribution :—Held: the assessment 
eing made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should be determined by reference to 
the Act in force at the date of the 
assessment.—Re MoLenopv & WINDSOR 
a ad f3025) 3D. L. KR. 89; 
O. L. R. 15.—CAN. 


nom. TARN v. SCANLAN, NIELSEN, ANDERSON 
& Oo. v. CoLLINs, MuLLER (W. H.) & Co. 
(LONDON) v. LEeTHEM, SAME v. INLAND 
REVENUE Comprs., [1928] A. C. 84; 97 
L. J. K. B. 267; 138 L. T. 241; 13 Tax Cas. 
91, 126; sub nom. TARN v. SCANLAN, NEIL- 
SEN, ANDERSEN & Co. v. COLLINS, MULLER 
(WiLttiAM H.) & Co. (LoNDoN), Loeb. v. 
LETHEM, MULLER (WILLIAM H.) & Co. 
(LONDON), Lip. v. INLAND REVENUE ComRs. 
(1927), 44 T. L. R. 53; 71 Sol. Jo. 1002, 


Vol. XXVIII.—Income Tax. Cases 567—€82a. 


Add. Annotation:—Refd. Belfour v. 
(1928), 188 L. T. 338. 

575. Add. Annotation : —Refd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


Comrs., [1926] A. C. 37. 


580. Add. Annotation :—<As to (3) Refd. L. & N. BE. 
Ry. v. Easington Union Assmt., Com. & 
Easington-with-Thorpe Parish Council (1925), 
95 L. J. K. B. 255. 


Mace 


Part |X.—-Procedure after Assessment. 


588. Add. Annotation :—As to (2) Refd. Ingle v. 
Farrand, {1927] A. C, 417. 
591a. Whether assessment made in time.]|—Pick- 
KORD v. QUIRKE, PICKFORD v. INLAND 
REVENUE Comrs., No. 114a, ante. 
596. Add. Citation :-—12 Tax Cas. 147. 
613a. -|—With the object of 
reducing the amount of income tax payable 
in respect of the occupation of land & the 
profits from dealing in cattle, a fammer & 
his sons, who lived with him, entered into 
an agreement of partnership. The terms of 
the agreement were not carried out, & the 
General Comrs. were of opinion that there had 
been no partmership in fact, & refused the 
relief claimed in respect of each alleged 
partner :—Held: there was evidence to 
support the finding of the comrs., which 
could not be set aside.—DICKENSON v. GROSS 
(1927), 137 L. T. 351; 11 Tax Cas. 614. 
Add. Annotation :—Refd. Owl Mill Co. (1920), 
Ltd. v. Croft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 635. 
622. Add. Annotation :—Apld Pickford v. Quirke, 











618. 


Pickford v. 
659. 
Discretion of court.]|—Under 1918 Act, 
s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comms. for ro-hearing 
_& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself.—Epwarnps v. ‘‘ OLD BUSHMILLS ”’ 
DISTILLERY Co., LTD. (IN LIQUIDATION) (19286), 


10 Tax Cas. 285, D. 1. 
Anolon :—Refd. Aylmer v. Mahnffy (1925), 10 Tax Cas. 
ods, 


630. Add. Citation :—-12 Tax Cas. 166. 


631a. Notice requiring commissioners to state & 
sign case—Must be in writing—Oral applica- 
tion to commissioners insufficient.|—li. v. 
INCOME Tax Comrs, FOR EDMONTON, Ex p. 
THOMPSON (1928), 45 T. L. 1. 91, D. C. 


632a. Transmission of case after ‘‘ receiving ”’ 
same.|-—After stating a case the comrs. sent 
it to the office of the person requiring it. the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which, was on all the 


I. R. Comrs. ,. 927), 43 T. L. K. 
629a. 





PART VIII. SECT. 1, SUB-SECT. 2. 


570i. Liability of married woman to 
be. charged——Married woman living in 
United Kingdon separate from husband 
-—Income from property out of United 
Kingdom.|\—The wife of a professor at 
Cairo University received annually 
a share of income from Canadian 
property, which was held by a body of 
Scottish trustees. Until 1922 she 
lived with her husband in Cairo, & 
accompaniod bim to England = on 
furlough for threo months cvery 
summer. During the furlough in 1922 
the state of her health necessitated her 
removal to a nursing home, where she 
remained throughout. tho financial 
year 1923-24. The professor returned 
to Cairo at the end of his leave in 1922, 
Visiling this country again the follow- 
ingsumimer. For tho year 1923-24 the 
trustees were assessed to income tax 
upon the wife’s share of Canadian 
income :—Held: tho income was 
liable to be charged to income tax upon 
the wife, & was not to be deemed to 
bo the husband’s profits.—DERRY vv. 
INLAND REVENUE, [1927] S. C. 714.-— 
SCOT. 

571i. Liability of husband to be 
charged — Whether murricd wonan 
“living with her husband.’’}—Circum- 
stances in which :—Held: a wife was 
not “ living with her hushand ” so as 
to make her profits assessable & charge- 
ablo in the husband’s name.-— DONOVAN 
v, Crortrs, [1926] 1. R. 477.— IR. 


PART VIH. SECT. 1, SUB-SECT. 4. 


sf. Agreement to operate telegraph 
J.B. ; 


syslem—Undertaking by operating com- 
pany to pay ouning compuny’stincome tax 
on annual payments under agreement. J— 
fleld > such undertaking could not be 
pleaded by the owning co. in answer 
to the Crown’s claim for income tax.— 
R. v. MONTREAL TRLEGRAPH Co. & 
GREAT NORTH WESTERN ‘TELEGRAPH 
Co. OF CANADA, [1925] Exch. CG. R. 
79.—-CAN. 


PART IX. SECT. 1. 


5861 i. Jurisdiction of commissioner— 
Avoidance of tux owing to fraud.j— 
MOREAU tv. FEDERAT. TAXATION COMK, 
(1926), 39 C. L. IR. 65.— AUS. 


PART IX. SECT. 2, SUB-SECT. 2. 


600 i. Whe hearing—Whether tax- 
nayer entitled to be heard.j—I1n order to 
constitute a valid determination of the 
comr. under Income Tax Assessment 
Act, 1922, s. 21 (1), it is not necessary 
that the taxpayer shall have been 
heard.—FEDERAL COMR. OF TAXATION 
». AUSTRALIAN TESSELATED TILE Co. 
PROPRIETARY, LYp. (1925), 36 C. L. R. 

sl. ‘* Determination.”] — The word 
“dctermination ’’ in JIncome Tax 
Assessment Act, 1922, 8. 21 (1), implics 
a communication of the determina- 
tion to the taxpayer.— FEDERAL COMR. 
OF TAXATION v. AUSTRALIAN TESSE- 
LAYED TILE Co. PROPRIETARY, LTD. 
(1925), 36 C. I. R. 119; 31 Argus 
L. R. 218.—AUS. 


PART IX, SECT. 2, SUB-SECT. 3.-—A. 
sn. Jurisdiction of Wiyh Courl— 
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To Acar appeal by commissioner from 
Board of Appeal.J—FEDERAL TAXA- 
TION CoM. «. MUNRO, BRITISH 
IMPERIAL Om Co., LTD. v. FEDERAL 
TAXATION Comn. (1926), 38 C. L. li. 
153.—AUS. 


PART IX. SECT. 2, SUB-SECT. 3.—B. 


617i. TWhen case may be stated— 
Rehearing by Board of Referees 
mot condition precedent.}-—CARLAND 
(DAVID) & Sons, LTD. vw. INLAND 
REVENUE CoMRs., [1926] S. C. 870; 
11 Tax Cas. 96.—SCOT. 


PART IX, SECT. 2, SUB-SECT. 3.—C., 


oi. To compel alteration of assess- 
ment.)—The High Ct. will not, by 
mandamué or process of a like nature, 
compel the Kederal Comr. of Taxation 
to oxecreise the power given him to 
make alteration in, or additions to, 
any assesstnent, where he does not 
think that such alterations or additions 
are necessary in order to insure the 
completeness & accuracy of the assess- 
ment.—Hzr p. CARPATHIA TIN MINING 
Co., LTp. (1924), 36 C.L. R. 552; 31 
Argus L. R. 22.— AUS. , 


PART IX. SECT. 2, SUB-SECT. 3.—D. 


sp. Kvidence—Not limited to material 
vefore Bourd of Sat ete a ica 
TAXATION Comn,. v. LEW!Is BERGER & 
Sons (AUSTRALIA), (1937), 39 
C. L. RK. 468.—AUS. 

st. Burden of proof—On ps phage 
To establish right to benefit claimed.}— 
MOREAU v, FEDERAL TAXATION COMR, 
(1926), 39 C, L. R. 65.—AUS.  ; 





LTD. 


Cases 682a—61. 


ENGLISH AND EMPIRE 


official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another = :—Held: the case had 


been “received”? by the wad foe within 


1918 Act, s. 149 “o (d2).—GRAINGER Vv. 
SINGER, [1927] 2K. 505; 96 L. J. K. B. 
917; 187 L. T. 692; 48 T, L. R. 591; 11 
Tax ‘Cas. 704, 


632b. Exchanging points of argument.}—(1) It 


is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 


Diarest SUPPLEMENT. 


(2) A cage may be set down by either. party 
subject to the same conditions in all respects 
as cases have heretofore been set down by 
the party at whose instance they have been 
stated.—_PRAcTIcCE Norn, [1926] OW. N. 250. 


682c. Setting down’ case.]—PRAOTICH Norn, No. 


2b, ante. 


682d. Remitting case to commissioners —- For 


amendment—Grounds for granting or refusing 
application to remit.|—HayTHORNTHWAITE & 
acne Lip. v. KELLY (1927), 11 Tax Oas. 657, 


688a. On appeal against assessment on person 


carrying on non-resident’s regular agency— 
Order for costs made against agent.|— 
WILCOCK v. Pinro & Co. (IN THE NAME OF 
KUMMER) (1925), 10 Tax Cas. 415, C. A. 


Penal Provisions. 


enforce such penalties having been taken.-— 
A.-G. v. JOHNSTONE (1926), 186 L. T. 31; 
10 Tax Cas 758, 


Part 


642a. Penalties—Power to compound.J]—Under 
1918 Act, s. 222 (1), the comrs. may compound 
any penalties, which in their opinion have 
been incurred, without any proceedings to 


Part Xl—--The Super Tax. 


649. Add Citation :—10 Tax Cas. 88. 


Add. Annotations :—Refd. Birt, Potter & 
Hughes v. I. R. Comrs. (1927), 12 Tax Cas. 
976; I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882. 


Add. Annotations :-—As to (1) Refd. Whitney 
v. I. R. Comrs., [1926] A. C. 87. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford, I. R. Comrs. v. Longford, Gas- 


644. Add. Annotation :-—As to (2) Refd. He 
Armaghdale, Craig v. Armaghdale (1928), 44 
T. L. &. 239, 

646a. Party chargeable dying insolvent—Super tax 
due in respect of several years—-To what 
years appropriation of payments made.|— Re 
CAMPBELL, COMMERCIAL BANK OF SCOTLAND 
v. CAMPBELL (1923), 10 Tax Cas. 585, 


648. Add. Annotations :—Apprvd. Whitney v. I. R. 


654. 


Comrs., [1926] A. C. 37. Refd. I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), coigne v. I. R. Comrs., [1927] 1 K. B. 594. 
96 L. J. K. B. 882. 661. Add. Citations :-—[1926] 2 K. B. 246; 95 


PART IX. SECT. 3. 


634 i. Whether available—Not action 
for return of money— Assessment levied 
in default of return.J-—Dr. RR. N. 


SINGHA v. SECRETARY OF Phe re 
INDIA IN CounciL (1927), I. L. ht. 
Lian. 825.-—IND,. 


PART X. 


ji. Laying information—Within 
what time.}—Criminal Code, Bs. 1142, 
Robles to prosecutions a Income 
Tax Act, ie ata —R. 
iat; (1826) 


. W. R, 467: ; re Can. C. 
271; 34 Man. L. R. 597.—CAN, 


j ii. -}~An informa- 
tion under Income War Tax Act, 1917 
(o. 28), 6. 8, for failing to make a return 
of income within thirty days after 
demand mado therefor, must be laid 
within six months from the day or days 
as to which accused is charged with 
being in default, Criminal Code, 8. a 
being applicable haa 0.—-RK, 

{1 925) 2 DD. L. R. 4 
1925), 1 W. W. —. 819; 43 Can. Crim. 
Cas. 325.—CAN. 














yea erson wha has not 


—— By * 
made return °—- 


charged. f failin tenors 
or ig a 
demand made therefor. 


accused vatee the magistrate that 
he had made a return when it was first 


duce, ue is not a “‘ person who has not, 
made return ”’ within Income War 
Tax "Act, 1917 (c. 28), 8s. 8, & is undor 
no liability for oad me > make euoumer 
return upon the 
BATTERS, 1925] 1 D. ba R77 ay (i925) 
1 W. W. R. 275 





; 35 Man. L. R.1 
CAN 
j iv. peal—* Criminal 
cause. *"]—Tesp. ee pleaded guilt 
on an infortuntion laid for a press 


of Iucome War Tax Act, 1917 (c. 28), 
s. 8, the magistrate decided t rat he 
could impose a lesser penalty than that 
imposed by sect. 9 (1), & his decision 
was affirmed on appeal :-—He 
special leave to appeal to the Supreme 
Ct. could not be granted, the proceeding 
cenng a Cera cause ” within 
preme Ct. 36.—R. se. LL, 
Pane 2D. ae e 57; ; [1925] ‘B. R. 
59; 43 Can. Crim. Cas. 2 286 CAN, 


alg? hae ey 8 under ee War 
Tax om inatit bugis Bag v 
a &, aR) OY Gab 47 Can. 


A pare Coats. PnP 
BE [19 gee L. R. aoe. um 
- Crim. Cas. 246.—CAN. 


PART XI, SECT. 1. 
sz. At what rate leviable—Unin- 
converted into 


as 
Ljy~INCOME. Tax ComR. v. 
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WESTERN INDIA TURF CLUB (1927), 
55 L. HK. Ind. 14.—IND., 


fee XI. SECT. 8, suena 2.—B. 
——— For payment of death 
duties. }~ Testator, whe: Wied in 19198 
ossessed of large heritable estates, 
irccted trustees to conve ‘ as 
soon as convenient after my death ”’ 
his horitable estates to his widow in 
liferent & to certain persons in fee. 
He provided that -his trustees should 
have ‘all powers of administration 
competent to a fee- sataple po AD ceca 
& authorised them to ae ue 
feu any parts of tho ge The 
death duties sanonnted to £34 000, & 
to pay chore? by 
yon y instalments. To 
meet these ins caliente it was nocessa: ry 
to sell part of the lands, testator’s 
movable estate being insufficient to 
pay the dutios. Pending realisation 
of sufficient heritage to meet the death 
duties, which was not completed till 
1926, the trustees retained the estates 
their own hands, & paid ‘the freo 
annual income to the widow for her 
maintenance. The widow having been 
assessed to super tax upon the basis of 
the assessments made on Fuge whole 
heritage under Schedule A eld: 
she was asseesable ony on the income 
actually ved by her during the 
ECK 0. INLAND REVENUE 
Comma. “ mitts 8, O. 285.—800T. 





ae K. B. 604; 134 L. T. 699; 11 Tax Cas. 
Add. Annotation :—Refd. I. R. Comrs. v. 
Wright, [1927] 1 K. B. 333. 

" 662. ie Citations :—134 L. T. 754; 10 Tax Cas. 











662a. .J—A co. having a sum con- 
sisting of accumulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts. of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 
sum was eupued in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
new shares so fully pes up, or to take their 
nominal] value in cash.’ A shareholder having 
accepted the whole of the new shares offered 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment :—Held: 
so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs. v. 
Blott, Inland Revenue Comrs. v. Greenwood, 
No. 663, & Inland Revenue Comrs. v. Fisher’s 
Executors, No. 664, the co. being dominant 
for al] purposes, & the shares not bearing the 
character of income.—INLAND REVENUE 
Comrks. v. WRIGHT, [1927] 1 K. B. 333; 95 
L. J. K. B. 982; 185 L. T. 718; 11 Tax Cas. 
181, C. A.: revsg. S. C. sub nom. INLAND 
REVENUE CoMRS. v. COKE, SAME v. WRIGHT, 
(1926] 2 K. B. 246. 

Annotation :—Distd, Packer v. Chapman (1928), 138 L. T. 729. 

662b, On amalgamation of company.|]— 
Held: part of resp.’s -income,—INLAND 
REVENUE Comers. v. ROBERTS (1927), 13 
Tax Cas. 277, ©. A. 


663. Add. Annotations :—Apld. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395; I. WR. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 
Distd. Parker v. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore v. I. R. Comrs. (1925), 10 
Tax Cas. 645; Martin v. Lowry, Martin v. 
I. R. Comrs., [1926] 1 K. B. 550; Baker v. 
Archer-Shee, [1927] A. C, 844. 

664. Add. Citations :—[1926] A. C. 885; 95 
L. J. K. B. 487; 184 L. T. 681; 10 Tax 
Cas. 802, H. L. 

Add. Annotations :—Follid. Whitmore v. I. R. 
Comrs. (1925), 10 Tax Cas. 645. Apld. I. R. 
Comrs, v. Wright (1926), 95 L. J. K. B. 982. 
664a, ——- ——- ———- ———.|—-A_ limited co. ap- 
propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
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665. 


666. 


668. 


hundred & fifty £1,000 4 per cent. debentures 
of the co., & (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent. interest, a liability reduced to 
£33,117 by June 30, 1920 :—Held: the de- 
bentures constituted a capital receipt in the 
hands of the sharcholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount.c the debentures.— 
WHITMORE v. INLAND Kh.2VENUR COMRsS. 
(1925), 10 Tax Cas. 645. ‘ 

Add. Annotations :—Refd. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 305; I. R. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 


For the existing paragraph substitute the 
following pateceapl — 

Distribution of profits—Assets of eompany 
written up—Loans to directors written off.]— 
A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps.. 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ‘ending Dec. 1919, but no divi- 
dends were declared or paid. ‘The co., having 
power to lend money, granted loans amount- 
ing to £283,000 to reaps. at 5 per cent. interest, 
against which the capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. Ata later date resps. duly passed. 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 
to super tax upon £283,000 :—-Held: (1) the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
loss account; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. remained liable to the co. to repay the 
whole amount of the £283,000 but were not 
liable for any super tax thereon.—HALL v. 
INLAND REVENUE COMRS. (1926), 135 L. T. 
759; 11 Tax Cas. 24, C. A. 

Add. Citations :—95 L. J. K. B. 465; 42 
Be igs R. 239; 70 Sol. Jo. 366; 10 Tax Oas. 
235. 

Add. Annotation :—Dbtd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford, I. R. 
Comrs. v. Longford, Gascoigne v. 1. R. Comrs., 
(1927) 1 K. B. 694. 


undivided profits which had been carried to 671a. Loans to controlling shareholder of private 


the credit of its reserve account, the amount 
to be applied (1) in subscribing for one | 


company-—No dividends declared.|—— Applt. 
was the controlling shareholder of five 


for income tax, was his income for assessments made to include the out- 


Co HAMILTON 


sa. Income received by settlor under 


zo paid by the trustees, as increased 
(LORD) OF cy ake appropriate addition for income 


MRA. v. 
volt settlement— Deductions—Out- saan (1926), 10 Tax Cas. 406.— tax, were properly made.—DONALD- 


goings trustees.J—Held: only the 


SON’S EXEOUTORS ¥. INLAND REVENUE 


free income: paid aver to the settlor ab. Age life rent use & enjoyment of conns. (1927), 13 Tax. Cas. 


after payment of the outgoings by the 
trustess. with the arontate additio 


A mga e@ 
n tazee paid by truestees.}—Held: the 
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4 tenant's 


Cases 67la—674d. 


672. 


private limited cos. 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
cos.’ accounts as ‘“ loans’’ to applt. trading 
as such firm. Each of the cos. had power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
& no provision was made as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax :—AHeld: there 
was ample evidence before the Comrs. to 
support their conclusion of fact.—JACOBS v. 
oo REVENUE Comrs. (1925), 10 Tax 
vas. 1. 


Add. Citation :—134 L. T. 408 


672a. Arrears of interest received by purchaser of 


673. 


bonds.|—Where a taxpayer purchases bearer 
bonds, on which the interest for several year's 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
s. 5 (3) (ec), part of his income for the year in 
which payment was reccived.—L«IGH  v. 
INLAND REVENUE Comrs., [1928] 1 K. B. 73; 
96 L. J. K. B. 853; 137 L. T. 3033 43'T. L. R. 
528; 11 Tax Cas. 590. 

Add, Citations :—145 L. T. 2723 affd. (1928). 
139 L. T. 26; 44 T. L. R. 420; 72 Sol. Jo, 
239, C. A. 


673a. Income received by executor before assent 


to legacy.|—-Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 
Owing to difficulties in administration the 
exors. did not assent to the legacy until 
June, 1924, & in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1923, & in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super 
tax uffon these dividends for the years 
ending Apr. 5, 1924, & Apr. 5, 1925, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed :—Held: the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, & resp. was rightly 
assessed.-INLAND REVENUE COMRS. v 
HAWLEY, [1928] 1 K. B. 578; 97 L. J. K. B. 
191; 138 L. T. 7103; 13 Tax Cas. 327, 


674a. Annual value ot family mansion occupied 
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st. 


puriner.-—One of 


Lump sum id to 


© partners of a 


From time to time he | 


firm having retired, the 
retiring business was continued 
ing partners, & the 
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by the remain- 


retiring partner 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


under will.|—Held: the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant ° 
or certain members of his family during his 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax.—TOLLEMACHE v. INLAND 
REVENUE Comps. (1926), 96 L. J. K. B. 766; 
136 L. T. 444; 43 T. L. R. 58; 11 Tax Cas. 
277. 


Apnciaes coe Shanks v. I. R. Comrs. (1928), 45 
674b. Difference between net Schedule A. assess- 


ment & reduced rental paid under lease.|— 
Resp. negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agreed that if resp. would pay £683, which. 
was necessary to put the premises in a fit 
state for habitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£683 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum :—Held: the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, & 
the difference between the net Schedule A. 
assessinent on the house & the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes.— 
INLAND REVENUE Comrs. v. Faraus (1926), 
10 Tax Cas. 665. 


Ar eeenen. carers Shanks vw. I. R. Comrs. (1928), 45 
e s Ke e 
674c. Beneiicial occupation—Right of residence in 


house rent free.] — SHANKS v. INLAND 


REVENUE Comrs., No. lla, ante. 


674d. Profits of partnership—Executor of deceased 


partner becoming partner.|—-Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, until his death in 1916, was 
a partnerina firm. At the time of his death 
large sums were owing to the firm from 
residents in enemy countries, & by arrange- 
ment with the Inland Revenue these were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
tax as profits of the firm of the year in which 
they were received. On her husband’s 
death applt. became a partner in the firm. 
In 1921 a sum was received in respect of the 
cnemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 5, 1923. By arrangement between the 
partners applt. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits:—Held: no part of the sum 
received in respect of the enemy debts formed 
any part of applt.’s total income for super 
tax purposes.—LASsEN v. INLAND REVENUE 
Comrs. (1927), 188 L. T. 463; 13 Tax Cas. 
229. 
artnership received £1,500 ‘‘ in full satisfaction of 
his whole share & interest in the profits 
of the year current at the date of 


680. Add. Annotation :—Retd. Hartland v. Dig- 
gines, [1926] A. C. 289. 


688. Add. Annotations:—Refd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford, I. B. 
Comrs. v. Longford, Gascoigne v. 1. R. Comrs., 
[1927] 1 K. B. 594; Jones v. Wright (1927), 
189 L. T. 48. 


685. gidd. Annotation :—Generally, Reftd. I. QR. 
Comrs, v. Pakenham, [. R. Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. 

601a. 


Or settlement.)—Where 
trustees of a settlement set apart certain 
sums annually for the maintenance of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
being accumulated is ‘‘ receivable’’ by the 
infant within 1918 Act, s. 5 (3) (ce), & he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardianship is concerned.—INLAND 
REVENUE CoMRs. v. LONGFORD (COUNTESS), 
SAME v. PAKENIAM, [1928] A. C. 252; 97 
lL. J. K. B. 488; 189 L. T. 121; 44T. L. it. 
410, H. L. 


696a. ——— ——~.]—By his will testator bequeathed 











dissolution of the original partnership,”’ 
& it was further provided that there 
should be paid to him quarterly ‘* out 
of the future profits of the business ” 
sums umounting to £500 for the first 
year, & diminishing gradually to £100 
for the fifth year:- Held: (1) the 
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£1,500 was not a share of the profits 
of the firm, but the price or considera- 
tion paid for a 
retiring partner of his claim to partici- 
pate in the profits of the firm prior to 
his retirement, & the agreement did 
not affect the ascertainment of their 


scharge by the 
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to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,500, & directed 
that there should be no apportionment of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by his wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity & paid by his 
trustees :—Held: the trustees were not liable 
to repay to the annuitant out of residue 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a sup: taxable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income, 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200.— 
Re ARMAGHDALE (LORD), CRAIG v. ARMAGH- 
DALE (LADY) (1928), 44 T. L. R. 239. 


Add. Annotations :—Refd. Whitney v. I. R. 
Comrs., {1926] A. C. 37; I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96]. J. K. B. 882. 


bhare of the profits up to that date; 
(2) tho quarterly payments “ out of 
the future profits ” did tall to be taken 
into account in estimating their profits 
after that date.— RUTHERYORD — 9”. 
INLAND REVENUE Comns., [1924] S.C. 


Cases 44-57, 


En@uisH AND Emprre Dicrest SUPPLEMENT. 


INDUSTRIAL, PROVIDENT AND SIMILAR SCCIETIES. 
Part V.— Membership. 


44, Add. Annotatione :—As to (1) Overd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc., [1927] A. C. 76. Consd. Re 
Wilts. & Somerset Farmers, [1928] Ch. 809. 

45. Add. Citation :—affd. sub nom. BIDDULPH & 
District AGRICULTURAL SOCIETY v. AGRI- 
CULTURAL WHOLESALE SOCIETY, [1927] A. C. 
76; 95 L. J. Ch. 576; 136 L. T. 163; 42 
T. L. R. 761, H. L. 


Annotation :—Folld. Re Wilts. 
Farmers (1928), 45 T. L. R. 112. 


.|—A rule of a society registered 
1893 Act originally provided : 


Add. & Somerset 


45a, 








under 


“ Individual members shall hold at least one 
share for every twenty acres or fraction of 
twenty acres farmed by them up to 500 acres, 
& at least one share for every forty acres 
or fraction of forty acres above 600.” By 
successive amendments the words ‘“ one 
share ’’ were altered. to ‘‘ shares - the 
nominal value of £5.”" Appits. had become 
members of the society before the date of the 
last amendment, & they took no steps for 
the purpose of dissenting from it :—Held: 

the rule as amended was not invalid, & was 
binding on applts.— Re Wixts & SoMERSET 
Farmers, Lip. (1928), 45 T. L. R. 112, C. A. 


Part Vil—Disputes. 


57. Add. Annotation : 


-As i (2) Refd. Biddulph & District Agricultural Soc. v. Agricultural Whole- 


PART VI. SECT. 2. 


si. Power to borrow—Restricted by 
rules.J}—-Where the rules of a society 
registered under Industrial & Provident 
Societies Act, 1908, which has no 
implied power borrow money, 
authorise only borrowing by taking 
deposits or on bonds, borrowing by 
means of debentures is unauthorised 
& ultra vires.—SADLER v. AUCKLAND 
Co-OPERATIVE Society, Lrp., [1926] 
N. Z%. L. It. 84.—N.Z. 

sk. Duty of lender.|——-A person 
proposing to lend money to a society 





sale Soc., [1927] A. C. 76. 


registered under Industrial & Provident 
Societies Act, 1908, must satisfy him- 
self as to its power to borrow, & must 
see that the loan which he is about to 
make is within the limite of that power. 
—SADLER v. AUCKLAND CO-OPERATIVE 
yeu Lrp., {1926] N. Z L. R. 


sm. Power to lend—Rural_ credits 

eaiink ]}—A rural credits society ae 
Bert under Rural Credits A 

C. , 1924 (c. 173), has no shee vi 

lon Taoney directly, but merely power 

to guarantee loans, & a loan mado by 
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the society cannot give it a Hen or 
chargo undecr the Act.—ROBLIN RURAL 
CREDITS Bags hulls 0. ETON [1927] 
1D. L. R. 105; $6 Man Le R. 117; 
[1926] 3 Wr. W. R. 569. 


PART X. SECT. 1, SUB-SECT. 1. 


sp Cancellation of registry.}—The ct. 
will make an order to wind up a society 
registered under 1893 Act, notwith- 
standing the cancellation of the 
registry mer pane 9 of that Act. 

—Re Cas MER CO-OPERATIVE 
SOCIETY, (1926) v R. 238.—1R, 


Vol. XXVIII.—Cases 42a 


INFANTS AND CHILDREN. 
Part I1l—Civil and Legal Capacity and Disabilities. 


-|—Re KEANE, LUMLEY v. Dxs- 
BOROUGH (1871), L. R. 12 Eq. 115; 24 L. T. 
780; 19 W. R. 1025; sub nom. Re KRANE, 
noe LUMLEY vw. DrsBpornoues, 40 L. J. Ch. 
) ° 
Annotations : ~Mentd. Bulley v. Bulley (1878), 8 Ch. D. 479; 


42a. Chariton” v. ee (1883), 52 L. J. Ch. 971; Greer ». 


Young (1883), 2 24 Oh. D. 545: Re Glanvill, Ellis 7. Johnson 
(1886), 31 Ch. D. 532 5 Michell v, Michell, 11893] IP. 166. 
62. Add. Annotation :—Refd. Re L. A. & B. F.M., 
Official Receiver v. The Debtors (1926), 95 

L. J. Ch. 258. 


Part V.—Contracts. 


194. Add. Annotation :—-Refd. Skipp v. Kelly 210. Add. Annotation :—Consd. Pontypridd Grdns. 
(1926), 42 T. L. R. 258. v. Drew (1926), 95 L. J. K. B. 1080. 

209. Add. Annotation :—Refd. Pontypridd Union 847. Add. Citations :—95 L. J. Ch. 258; [1926] B. 
Grdns. v. Drew (1926), 80 J. P. 169. & C. R. 19. 


Part Vi—Misrepresentation as to Age. 


3638a. S. 2. BARTLETT v. WELLS (1862), 1 B. & S. . peitoher 1188 9 Jur. N. 8,968; Loslie », Shelll, [1914] 


836; 81 L. J. Q. B. 5 1. T. 607; 26 
p tag a he N. 8. 762; 10 W. R, 229; 9373, Add. oe -—Refd. Re I. A. & 
B 
A ee 2 ee hae, (1926), 98L, J. Ch. 268. Mentd. He Llanoves 
Refd. Brine». G. W. Ry. (i86e) 2 i B. PR, 0 402 P aataaey S. E., [1926] Ch. 626. 


Part VIIl—Property. 


454a, 657a. ~.]---HASTINGS », ORDE (1840), 11 Sim. 








-|—-SATSBURY v. BAGOT? (1677), as 
reported in 2 Swan. 603; 86 i. R. 745. 205; 59 EB. R. 853. 


pare a cuer: :~—-Consd. Field v. Moore, Field v. Brown (1855), ast f, 
7 De G. M. & G. 691. Mentd. Ghumdalclitch d. Naunton Annotations : rene yo Morodythy Hees) eae. 59), 1 John. 


oom (1775), 2 Win. BL 993. 666. Add. Annotati Gg lly. R ta. R bli 
1 Mas ‘ nnotation ;—Generally, Re ep 1Ca 
538a Right to sell timber.]—MAson v. MASON de Guatemala v. Nunez, [1937] . 669. 


(1724), cited in Amb. at p. 371; Mos. at 
p. 224; 27 BH. R. 246, 669a. Covenant to disentail & iar ea ener 
as resettlement.|—-NIGNTINGALE v. FERRERS 


Ueneain ccOoaid. Tullit v. Tullit (1759), Amb, 370. 
557. Add. Annotation:—Refd. The Fagernes, (HWARL) (1733), 3 P. Wms. 206; 24 B. I. 1031. 
Annotation :—Refd. Tarleton v, Liddell (1851), 17 Q. B. 390. 





[1926] P. 185. 


PART V. SECT. 3. 


k. On appeal, 28 Man. L. R. 229. 


PART V. SECT. 4, SUB-SECT. 2. 


188 vii. —— ——.]—SHRPARD 1. 
BRUNE (1915), 19 D. L. RR. 869; 31 
W.L. R. 721.—CAN. 


PART V. SECT. 4, SUB-SEOT. 3 
b. On appeal, 15 O. L. R. 53. 


PART VI. SECT. 3, SUB-SECT, 2. 
3768 i1i, ———.]— Where an infant has 
obtained an advantage by falsely 
stating himself to be of full Shiny equity 
will restore his illgotten gains & re 
the party deceived from obligations 
or acts in law induced by the fraud.— 
Kumar GANGANAND aoe Hv. Mana- 
AH Srr RaAMESHWAR SINGH BAHA- 
AT1997), I. L. R. fy Pat 388.—-IND. 


PART VII. SECT. 1. 
- General rule.}-—~An infant is liable 
ine a torts of all kinds, & the tender- 
of his age is immaterial, except 


when the action is founded on malice 
or want of cere. ~~ CONTINENTAL 
pest! CoRPN. OF CaNabDa, LTD. 
ARK (B. C.), (1096) 4 Dd. i. R. 707 ; ;: 
tiggere 3 W. W. R. 428.—OCAN. 

881 i. Tort pee ie of contracl— 
Infant Uable.}—An infant who solls 
goods, of which he is in possession 
under a lien agreement, is ilable in 
damages for the conversion, since it is 
not & wrong connote with =ne 
contract.—McOaLL URow. 
anes ), [1926] 1 W. OW. R. 137 GAN, 

——-.]}—A father, who a uipently 

left a shot & shelis where t. wero 
his eleven-year-ole son : 

acco Hable in damages to infan t 
pitf., ‘who waa brie by the discharge 
of the in ands of the son. 
The fact that the Sather of pltf. might 
have prevented the accident did not 
prevent reonvery be jena the father & 
gon by pitf.— BLAcK v. HUNTER, ae) 

D. L. R. 285; F835) 3 W. 
$93.—-CAN. 

.]—-Pitf. 


LTAability stranger 
injured by a Mot from an air-rifie fred 
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from a window in deft.’s house by a boy 
of fifteen years, a friend of acft.’s four- 
teen years old son :—-—Held : on the facts 
negligence on the part of dott. was not 
shown, & he could not be made Hable for 


the wrongful act of the hoy.—MOonvrE- 
BANTO v. Dr Usaupo, (19271 3 Fae . RR. 
1045; 600. L. R. 610.—C 


PART VHI. he te 2 SUB-SECT, 1.— 
i] a s 





e i. .}-—-Held: the estate of an 
infant, being an estate tail in Doe on, 
could be sold under Rk. 8S. 877, 
Cc. aor GRAY (1895), 26 eS N. 355. 


sk. Execution of cones by infant 
— Application — By petition. ives 
MILLS, OWEN v. CAMPBELL (1854), 4 
Gr. 630.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 


ri, ———.}—A conveyance of land or 

mtge. made by an nfant is not 
absolutely void, ‘put voidable.——MILIS 
v. DAVIS (1860), 9 C. P. 510.—CAN 


Cases 685a—1156a. 


685a. -—— Not acceptance of jointure.|—Lucy vu. 
Oe a 30), 4 Bro. Parl. Cas. 348; 2 E.R. 
32, H. L. 


731a. Settlement with sanction of court—Effect 
of.|—A settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infant’s 


ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


share under a will:—Held: not to operate 
as a confirmation of prior dealings by the 
trustees of the will.—ZAMBACO v. CASSAVETTI 
(1871), L. R. 11 Hq. 489; 24 L. T. 770. 


notations -—Mentd. Dowbiggin +. Trotter, Trotter_ v. 
Trotter (1872), 20 W. R. 794; Thomson v. 8S. EH. Ry,, 
S. E. Ry. v. Thomson (1882), 30 W. R. 537. 


Part X.——-Maintenance and Advancement. 


810. Add. Annotations :—Consd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 189 L. T. 416. 
Refd. H. v. H. (1928), 97 L. J. P. 84. 


831a. Ascertainment of period of twenty-one 
aaa Wega who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 
In Mar. 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 
vears from testator’s death, i7.c¢., until 
Nov. 6, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years’ period the bachelor marricd 
& died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living were entitled to 
maintenance under Conveyancing Act, 1881 
(c. 41), s. 43 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The question 
having ariscn whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, the 
order ‘of Nov. 1914 ought still to be acted 


on with regard to the younger child’s con- 
tingent moiety :—Held: (1) the effect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881, s. 43 (1), & the balance could be validly 
accuniulated under sub-sect. 2; (2) quite 
apart from sect. 165, the moment the elder 
child attained a vested interest as a member 
of the contingent class, there could be no 
question of intestacy as to any part of the 
capital or income.—Re MABER, WARD v. 
MABER, [1928] Ch. 88; 97 L. J. Ch. 101; 
138 L. T. 318. 


9385. Add. Annotation :—Mentd. First Garden City, 


Ltd. v. Bonham-Carter, [1928] Ch. 53. 


1066. Add. Annotation :—As to (2) Folld. Re 


Stokes, Bowen v. Davidson, [1928] Ch. 716. 


1074a. To enable business to be carried on— 


Giving guarantee for firm of which son was 
partner.|—Held: an advance to the son, 
within the description in a settlement of 
money advanced ‘“ to enable him to carry on 
his business.’”—-BERRY v. Morse (1847), 1 
H. L. Cas. 71; 9 E.R. 678, HW. 1. 


Part Xl—Care and Custody. 





1156a. -]—The welfare of a child is the para- 
mount consideration guiding the ct. in 
making an order as to its custody. But it 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached, & effect will be given to a 


PART X. SECT. 1, SUB-SECT. 2.—A. 
al. Agreement by third party to main- 


children equally. In a question as to 
whether the wife’s liferent or the income 
of the children’s legacies was liable 


parent’s right & desire for the custody of his 
child where the welfare of that child does not 
require a contrary decision.—Re THAIN, 
THAIN v. TAYLOR, [1926] Ch. 6763; 95 
L. J. Ch. 292; 1385 L. T. 99; 70 Sol. Jo. 
634, C. A. 


PART XI. SECT. 2, SUB-SECT. 4.—B. 
1141 ii. -J~-Where a 


tain infant.}—Where any person has 
expressly or impliedly undertaken to 
pay for the maintenance of a child, 
neither the child himself, nor, if he is 
dead, his estate is liable for such main- 
tenance.—MCGUINESS v. MCGUINESS, 
[1925] N. zZ. L. pie 456.—N.Z. 


PART X. SECT. 1, SUB-SECT. 2.— 
H. (c). 


934i. One fund supplementary to 
other—Fesort had to primary fund firet.] 
——Testator directed that sums of 
£3,000 should be invested & held for 
each of his children, & should be paid 
over to each of them at the age of 
twenty-five, & empowered his trustees, 
for marriage or Square in business, 
to pay to a child, although not yet of 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent to his wife & in fee to his 


primo loco for the cost of maintaining 
& educating the children :—Held: as 
the children were vested in separate 
estate, the cost of their maintenance & 
education fell to be met in the tirst 

lace out of the income of that estate.— 

ER’S TRUSTEES v. KER, [1927] S. C. 
§2.—SCOT. 


PART XI. SECT. 1. 
sm. Jurisdiction of Supreme Court— 
f Ontario—Child adopted by defendant 
under Adoption Act, 1921—Effect of 
order of county court judge.} ULLEN 
sn. Under Adoption Act.) — Re 
WARREN (1926), 37 ry CO. R. 322.—CAN. 


PART XI, SECT. 2, SUB-SECT. 4.—A. 


ri. —— Validity of agreement.|— 
CHISHOLM wv. OHISHIOUM (1908), 40 
B. Cc. R. 115.-—CAN. 
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daughter, then being past fourteen 
years & eight months of age & not 
without adequato intclligence to make 
a reasonable choice, cxpressed her 
desire to remain with resp. with whom 
she had becn living happily for seven 
years, the ct. refused a writ of habeas 
corpus to the mother.—MARSHALL %. 
FOURNELLE, [1927] 2 D. lL. Lt. 173; 
[1927] 8. C. R, 48.—-CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 


{1927] 83D. L. . $49; [1927] 1 
. W. R. 603; 21 Sask. L. R. 891.— 
CAN. 

1154 iv. ———.}——-Re YOUNG, ee 
et Ll. R. 611; 58 N. Ss. R. 12.— 


1154 v. -.}—Re Gunm, GEaM v, 


Vol. XXVITII.— Infants. Cases 1548-—1998. 


Part XIV.—Legal Proceedings. 


1548. Add. Annotation :—Mentd. York Glass Co. 
v. Jubb (1925), 134 L. T. 36. 





1563a. ————.]— PRACTICE 


1695. Add. Annolation :—Mentd. Bennett v. White- 


head, [1926] 2 K. B. 380. 
1698. Add. 


(1927), 43 T. LL. R..659. 


GATJENS (B. C.), [1927] 4 D. L. R. 
382, GAN, (927) : 


PART XI. SECT. 4, SUB-SECT. 2.—A. 

aa i. -}~A father will not be 
deprived of the custody of his children, 
merely because his wife prefers to live 
away from him.—Re GRAY, [1925] 4 
D. L. RR. 381.—CAN. 

aa ii. S. P. M. ve. M., [1926] S. C. 
778.—SCOT. 


as iii. _--Where a wife has 
deserted her husband & taken their 
children with her, but is unable to 
prove such conduct against him as 
would justify her in doing so, there is 
no just cause to deprive him of his legal 
right to the custody of the childron.— 
Re Dzypnz, Re Rozucnkt (Man.), [1927] 
1D. L. R. 1110; [1927] 1 W. WwW. Om. 
380,.— CAN, 


Qa iv. -}—A father has an in- 
alienable right to the custody of his 
muinor son, unless there ara over- 
wholming circumstances to the con- 
trary.— ABDUL AZIZ Kuan 0. NANHE 
py (1926), I. L. RR. 49 All. 332.— 














aa Vv. .1—e STIONSON, SIMON- 
BON U. SLAATIN (Sask.), {1927] 3 
Dd. L. R, 543.—CAN. 

aa vi. ~-—.]}—On an application by 
@ father to obtain from the mother 
custody of an infant son from six to 
seven years old, where there wore no 
allegations of moral impropriety on 
either person's part :—~Held: although 
from the point of viow of the present 
happiness of the child, the ct. might 
hesitate to remove him from the cus- 
tody of the mother, the paramount. 
considoration of the future as well of 
the present welfare of the child, who 
was just upproaching a time of life 
when a father’s care & guidance would 
be all important, required that he 
should be in the custody of the father. 
Le I{YLTON, [1928] N. Le L. It. 145.—- 


PART XI. SECT. 4, SUB-SECT. 2.—-G. 


o. Revad., [1925] 1 D. L. R. 761: 
a 1W. W. R. 378; 19 Sask. L. h. 


o i, -l—Whero a child, upon the 
death of its mother, had been placed 
temporarily by the father In the care 
of a near relative under an arrange- 
ment whereby he was to pay for its 
maintenance, but hoe had failed to 
keep up the payments, & upon his 
remarriage the relative refused tho 
custody of the child to its father: — 
Ifeld: in the circumstance, tho father 
had not surrendered his haben vy right 
over the child, nor had the prima facie 
pesuic tion that it; was for the child's 
enefit that it should bo in the custody 
of its natural parent been displaced.— 
Re Minis, [1928] N. Z L. R. 158.— 


PART XI. SECT. 4, SUB-SECT. 8.—A. 
sp. Child handed to father—c& in 
custody of father's relations.}--A wife, 
living apart from her husband, met 
in the streot, placed the younger 
child of the marriage, a girl aged five 





! Annotation :—Mentd. 
Whitehead, [1926] 2 K. B. 380. 


1751. Add. Annotation :—Refd. Re Clayton’s Petn. 


1841. For “ Pitf.’s solr. ought to be appointed ” 


read ‘‘ Pitf.’s solr. ought not to be appointed.” 


Notr, [1926] 


1952. Add. Annotation }—Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 358. 


1961a. Liability to solicitor employed by him— 


Bennett 12. 


1998. Add. 


(1796), 2 Hsp. 472 ; 


General rule.|——-MARNEILL »v.  PICKMORE 
170 VW. R. 424, N. P. 
Annotation :—Mentd. Re Adelom, 


Oakshott. v. Hawkins (1928), 72 Sol. Jo. 810. 


months & at that timo in a delicate 
stato of health, in his arms, & left the 
child with him. Tho mother made no 
inquiries as to the provision which the 
father was able to make for its care, 
nor did she afterwards make any 
inquiries as to its welfare. Tho father 
having died, the mother brought au 
action for delivery of the child against 
relatives of the father, in whose care 
the child had beon plowed by him. 
Circumstances in which the ct. ordered 
dolivery of the child to the mothor. 
Scmble: the mother had not s#ban- 
doned the child within Custody of 
Children Act, 1891 (e. 3).—--M“... 

». HaRpIn, [1927] S. C. 344.--SCOT. 


PART XI. SECT. 7, SUB-SECT. 2.—A. 


_ 1221 i. Infant to_be freed from 
umproper restraint.|—-Tho writ of habeas 
corpus is the proper remedy of a mother 
who wishes to regain possession of her 
child illegally kept or detained from her. 
—STEVENSON v. FLORANT, [1925] 4 
D. L. R. 530; [1925] 8S. C. R. 432; 
affd., [1927] A.C. 211; 961.5.P.C.1; 
136 L. ie 265 ; 43 iT, Ta. Its 6.—CAN. 


PART XI. SECT. 1 tea 2.——- 
° Cc s 


1239 i. Nurse.J—The parents of a 
child placed it in the care of a nurse 
employed at an hospital shortly after 
its birth. ‘I'he parents then had no 
homo of their own, & were in poor 
circamstancos, the mother was blind, 
& the father’s sight seriously impaired. 
When the child was about three yoars 
old, the parents had a home of their 
own, & though the child was well 
treated at the hospital the parents did 
not bave free access to him, & were 
losing touch with him :—Hel@: tho 
child should be handed over to tho 
futher.—Re Rogers (1923), 19 Tas. 
L. R. 11.—AUS., 


PART XI. SECT. 8, SUB-SECT. 3. 


e i. —— Grounds for setting order 

-Order signed by two justices— 

Only one present at orakey (ae 

MAILMAN, [1927] 2 D. li. R. 529; 47 

Can. Crim. Cas. 106; 59 N.S. R. G1; 

subsequent proceedings, [1927}]3 D. l. BR. 
1111; 59 N. 38. R. 384.---CAN, 


PART XII. SECT. 1, SUB-SECT. 2. 


1265 vi. Unless prejudicial 
to child.J—Re Laurin (1927), 60 
QO. L. ih. 409.—CAN, 


ki. Not interfered with—Effect 
of Child Welfare Act, C. A., 1924 (er. 30), 
ss. 2, 186.]}—Re SKALESK!I, PUPHAM 1. 
vege real (1927}1D.L. R, 781; [1927] 
1W. W. R. 355; 47 Can. Crim. Cas. 81; 
36 Man. L. R. 221.—CAN. 


PART XIII. SECT. 1. 


st. Infants Act, R. S. S., 1920 (ec. 155), 
& 20—Hffect of.}—~Re NAKAUCHI 
Estate, (1927] 3 D. L. R. 1087; 
[1927] 2 W. W. R. 607; 21 Sask. L. NR. 
673.—CAN. 











SHERWIN 
Estatr, Re LANGLEY ESTATE, [1927] 
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3). L. R. 1098; [1927] 2 Ww. W. R. 
609; 21 Sask. L. R. 644.—CAN. 


PART XIIL, phot SUB-SECT. 1.— 


sx. Not infant having interest in 
property of undivided Mitacshara 
family.J—GuHARIB-UL-Lan vw. KHALAK 
ae (1903), 19 T. L. R. 447, P. CO 


PART XIII. SECT. 5, SUB-SECT. 2. 

sa. Consent of official guardian-—V ith- 
drawal of.]—Re ADMINISTRATION ACT, 
Re Wanpnon, [1927] 2 D. L. R. 7473 
11927) 1 W. W. R. 737; 38 B.C. R. 
328.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 1. 


sd. Consent or authority of next friend 
of infant plaintiff-—-Necessity for.j— 
Ryan wv. Trask (Alta.), [1926] 1 
W. W. It. 772.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 6. 


sf. General rule.JjJ—Where a suit is 
brought by a minor pltf. to the know- 
ledge of, & without objection frorn, 
deft,, & pltf. becomes a major before 
the suit is heard & decided, it is not 
a nullity, & is maintainable.—Futt 
Bipr ve. KwoKaAr Monnatu (1927), 
I, L. Nn. 55 Cale, 7112.—~IND. 


PART XIV. SECT. 1, SUB-SECT. 10, — 


h. Revsd., 4 A. RR. 449. 

sg. Applications as to property.J|—On 
applications respecting the property 
of infants costs must be kept down & 
the cheapest & most expeditious pro- 
cedure adopted. Where there is a 
choico as to the manner of procedure 
& the more expensive procedure is 
taken, the solr. can recover only thoso 
costs which would have been allowed 
him had the cheaper procedure been 
followed.—RoyaL TRUST Co. 2. 
BONSALL, [1925] 3 D. L. R. 1413 [1925] 
pa W. R. 103; 19 Sask. L. TR. 513.— 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 


1818 i. Necessity for separate repre- 
sentation.)—Smaik ABDUL KARIM 1. 
THAKURDAS THakuUR (1928), I. L. T. 
55 Cale. 1241.—IND. 


PART XIV. at 2, SUB-SECT. 2. — 


1856 i. Power to consent—To decrcc.] 
—K UMAR GANGANAND SINGH ©. MAHA- 
RATAN SIR RAMESHWAR SINGH BAHA- 
pur, No. 19161, post. 


PART XIV. SECT. 2, SUB-SECT. 7.-—A. 


1916 i. Where fraud or collusion 
“an be alleged.J—A suit by a minor to 
set. aside a consent decree, on the 
allegation that a fraud was practised 
not on the ct. but on himself, is main- 
tainable. 

It is the duty of a guardian ad liiem 
to be as vigilant in guarding the 
interests of the minor as he would be 
expected to be if his own interests 
were involvod, & the ct. will ordinarily 





Cases 2027—2198. Enatisy AND Empire Dicrest SuPPLEMENT. 


Part XV.—Wards of Court. 


Lanyon, Lanyon v. Lanyon (1927), 48 T. L. BR. 


2027. Add. Annotation :—Apld. Greenway v. A.-G. 714, 
(1927), 44 T. L. R. 124. 2167a. ———- -——.]—Re Ontve (1863), 8 L. T. 
: - 567; 11 W. R. 819. 
2080. Add. Annotation :—-As to (1) Refd. Re See, also, No. 735, ante. 


Part XVIl—Protection of Infants. 
2196. Add. Citation :—-28 Cox, C. C. 43. 


relieve the minor from tho effect of a '! may be interproted as culpable neglect 1922 ili. --—~..}--A decree for a sale 
consent, decree & give him an oppor- of the interests of a minor deft., on in a mtge. cause onght not to give tho 
Lunity to defend the suit, ifthe guardian the part of his guardian ad litem will infant a day to show cause.—-CLINTON 
did no more than put his signature to entitle the minor to the avoidance of v. BERNARD (1844), Drury temp. Sug. 
» petition of compromise without proceedings taken against him. The 287.—IR. 

considering for himself the question negligence must be such negligence as 

of benefit to the minor. But the ct. leads to the loss of a right which, if 1922 iv. .J--A day to show cause 
will not allow a minor to avoid a the suit had been defended with due ought not to be givon to the minor.— 
consent decree, if, in the circumstances, care, must have been successfully HUTTON v. MAYNE (1846), 3 Jo. & Lat. 
it considers that the settlement wus for asserted.—Briy Raz o. Ram SARUP ' —IR. 

the benefit of the minor.—KumaR (1925), I. L. R. 48 All. 44.—IND. 





Fale healeal le perce ett oT) 1922 v. ~———.]—A final order of 
AMESHW4R SINGH Ban ’ : : s a fee foreclosure should reserve a day for 
I. L. R. 6 Pat. 388.—IND. EARN SEGEns SUE SECT cP: infant dett. to show cause.—LONDON 


g i. ——— Negligence of guardian ad 1922 ii 


7 : -.]——CLIBBORN v, For: & CANADIAN Loan & AGENOY Co. v, 
litem.}—" Gross nogligence,” which stat (1843), 57. Eq. R. 531.—-IR. 
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Vol. XXVIII.—Cases 14-3889. 


INJUNCTION. 


Part I1—vJurisdiction. 


14. Add. Annotation :—As to (1) Refd. Price v. 28. Add. Annotation :—Mentd. North Shipping 
Corpn. D’Energie De Montmagny, [1927] Co. v. Rank (1926), 48 T. L. R. 82. 
A. ©. 363. 89. Add. Annotation :—Refd. Hughes v. Satchell 
20. Add. Annotation :—Apld. Rex Co. & Rex (1925), 134 L. T. 93. 
Research Corpn. v. Muirhead & Comptroller- 40, Add. Annotation :—Refd. Preston v. Raphael 
General of Patents (1926), 44 R. P. C. 88. Tuck, [1926] Ch. 667. 
-|—BEDDow v. BEDDOW Cee Ch.D. 47, Add. Annotation :—Refd. Salisbury & Ford- 


22a. 
89; 47 L. J. Ch. 588; 26 W. R. 570. ingbridge District Drai Board v. South 
hae SA RE: 3), ngbridge District Drainage Board v. Southern 
“BPG. Ds a0 Beli, Thomas 2 Wittlams, ( fen), 14 Tanning Co. (1920), Liéd., [1927] 2 K. B. 566. 
0 we SUS 3 Quartz See aver ee ning Co.” 64. Add. Annotation :—Ment. Graigola Merthyr 
Beall (1882 0 Ch. D. 501; nnard v. Perryman, c 7 
11891) 9 Che bes ;_ Jackson v. hon ne [1893] 1 Cb. O38. Co. v. Swansea Corpe, [1928] Ch. 285. 





Part Ill—tInterlocutory Injunctions. 


105a. S. P. GREAT WESTERN Ry. Co. v. BIRMING- JONSTRUCTION & FINANCE SYNDICATE, TTD. 
Har ie eee Ry. Co. (1844), 3 L. T. & CRANKSHAW (1907), 51 Sol. Jo. 737. 
. 8. 317, L. O. 
118a, —-— ——-.|—-NEw Nimrop Co., Lrp. v. 177. Add. Annotation :—¥Folld. Wall v. Exchange 
PERUVIAN Pacrsic Ry., Lrp., INTERNATIONAL Investment Corpa., [1926] Ch. 143. 


Part 1V.—Perpetual Injunctions. 


206. Add. Annotation :—Mentd. Attwood v. Llay 208. Add. Annotation :—Mentd. Drabble v. Uyco- 
Main Collieries, [1926] Ch. 444. lite Manufacturing Co. (1928), 44 T. L. R. 264, 


Part V.—Mandatory Injunctions. 


267. Add. Annotation :-—Mentd. Cohen v. Roche | 270. Add. Annotation :—As to (1) Consd. Howard, 
(1926), 95 L. J. K. B. 046. Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 





Part VI—lInjunction quia timet. 


816. Add. Annotation :—Mentd. Attwood v. Llay 386. Add. Annotation :—Refd. Graigola Merthyr 
Main Collicries, [1926] Ch. 444. Jo. v. Swansea Corpn., [1928] Ch. 2385. 


882. Add. Annotation :—Refd. Graigola Merthyr 339. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. Co. v. Swansea Corpn., [1928] Ch. 235. 


PART II. SECT. 1. PART Ill. SECT. 1, SUB-SECT. 2.—E. there exists an urgent & paramount 

aa. General rule.}—The discretionary 117 xvi. ——.J—-Moors, ETO. ». daateent th nee oe Hv puetion “The 

saith ll-est. ‘blishe nia 1 ea Pratt v. SCHEVECK (Sask.), [1926] 

DRtien GORenCe aaa ri bann PART Il. SECT. 2. D. L. R. 1169 ; [1926] 8 W. W. BR. 657 

Den” & SowEvacr (Sask.) [1926] 4 1941. Whether granted after decision —GAN. pe are 
a6 GaN > (1926) 3 W. W. Ro preserve property pending appeal. }— PART V. SEOT. 3. 

Injunction to preserve rights pending sd. Injunction to remove building. |— 


13 iii. ——. }—KAULBAOCH v. BOYLAN an appeal, granted.——PREVEDOROS 1, : 
(1906), 1 E. L. R. 136,— CAN. PREvEDOROS (B. ©.), [1927] 3 W. W. R. AMD ke i 730 GAR 
PART Il. SECT. 1, SUB-SECT. 2,—B; , PART V. SECT. 4. 


PART V. SECT. &. 

k i. ~—.}—-PRATT v. SOHEVECK ; 267 il. .}—Mandatory injunction 

(Sask. 1996) 4D. L. R. 1169; [1926] 240 ii. ——- —-- ——.}—To entitle refused, where the injury complained 

"W. W. R. 657.—CAN, pet. to a mandatory injunction on an of was capable of being compensated 

prvragiggea socedd gp Pner go he met nara by & emal money periments & it ible 

, &R acie case reasi ant a man r 
vith gwiary ie gotery,.-toone, Tagore ye eae fF cet agatis sialon ane pope Oe 
© es ° tf 2 erence 3 le r ° B es TD., i) . ° 

RTO. v. A.-G., [19237] I, R. 569.—IR. reasonably cloar, & cularly if 37 NZ. 
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Cases 370—724. 


ENGLISH AND Emprre Dicest SuppLEMENT. 


Part Vil—-Damages in lieu of or in addition to Injunction. 


370. Add. Annotation :—Mentd. Light v. West, 


[1926] 2 K. B. 238. 


388. Add. Annotation :—Refd. Bhagchand Dag- 


. Add. 


Annotation: —Consd. Rely-A-Bell 
real & Fire Alarm Co. v. Eisler, [1926] Ch. 
609. 


dusa Gujrathi v. Secretary of State for India 408. Add. Annotation :—As to (1) Refd. Horton’s 


in Council (1927), 43 T. L. R. 617. 


Estate v. Beattie (1926), 42 T. L. R. 701. 


Part - VIIl.—Effect of Conduct of Parties. 


464. Add. Annotation :—Mentd. Lynde v. Nash, 


[1928] 2 K. B. 98. 


551. Add. Annotation :—Mentd. Grant v. Derwent, 
[1928] Ch. 902. 


568. Add Annotation :-—Consd. Marbé v. George 


Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 


572. Add. Annotation :—Consd. Marbé v. George 


579. 


Kidwardes (Daly’s Theatre) (1927), 96 L. J. 
kK. B. 980. 

Add. Annotation :—Consd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


Part IX.—Against whom Injunction may be Granted. 


585a. Public officlal..—Rxrx Co. & Rex Reskarcu 608. Add. Annotation :-~Refd. The Jupiter (1927), 


CORPN. v. MUIRHEAD & COMPTROLLER- 
GENERAL OF Patents, No. 842a, post. 


137 I. T. 333, 


Part X. Matters in respect of which Injunction may be 
Granted. 


638a. Enforcement of contract contrary to terms 
thereof.| — Injunction refused. — SAVAGE 
Soutnu AFRICA, Lrp. v. LONDON EXHIBITIONS, 
Lrp. (1899), 43 Sol. Jo. 751. 


649. Add. Annotation :—Consd. Re Wait, [1927] 1 
Ch. 606. 

674. Add. Annotations :—Mentd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co., [1926] A. C. 
108; Price v. Corpn. D’Energie De Mont- 
magny, [1927] A. C. 363. 

675. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

.]—Where a breach of a restrictive 

covenant causes substantial damage the ct. 

has no discretion to award damages in lieu 
of a mandatory injunction. This rule applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice.—-ACHILLI v. TOVELIL, [1927] 2 Ch. 

243; 96 L. J. Ch. 493; 1387 L. T. 805; 71 

Sol. Jo. 745. 

Add. Annotations :—Refd. Lord Strathcona 

S.S. Co. v. Dominion Coal Co., [1926] A. C. 


677a. 





706. 


PART X. SECT. 2, SUB-SECT. 2. 
tv. FRASER 


621 Vv. Aas y C 
(1904), 10 B, C |R. 291.—CAN. immediately 


713. 


716. 


717. 


720. 


722. 


724. 


members, it was provided that each 
member should deliver to the co. 
ninety-five per Prices 
after 


of his fruit 


each 


108; Rely-A-Bell Burglar & Fire Alarm Co. 
v. Hisler, [1926] Ch. 609; Re Wait, [1927] 
1 Ch. 606. 


Add. Annotation :—Refd. Lord Strathcona 
nae Co. v. Dominion Coal Co., [1926] A. C. 
108. 


Add. Annotation :—Folld. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Hisler, [1926] Ch. 609. 


Add. Annotation :—Refd. Crediton Gas Co. v. 
Crediton U. C., [1928] Ch. 447. 


Add. Annotation :—-Apprvd. Lord Strathcona 
nae Co. v. Dominion Coal Co., [1926] A. C. 


Add. Annotation :-—Mentd. 
{1928] P. 180. 


Add. Citations :-—95 LL. J. P. C. 713 134 
L. T. 227; 81 Com. Cas. 80; 16 Asp. 
M. L. C. 585. 

Add. Annotations :—Distd. Ontario Jockey Club 
v. McBride, [1927] A. C. 916. Mentd. Torbay 
Hotels v. Jenkins, [1927] 2 Ch. 225. 


The Penelope, 


instance of the co. grant an injunction. 
—PAKENHAM UPPER Fruit Co., LTp. 
v. CrosBy, [1925] V. L. R. 27; 35 
C. L. R. 386; 31 Argus L. R. 1 au 


* 


variety 


PART xX. SECT. 2, SUB-SECT. 3.—A. 

sl. Enforcement of agreement to deliver 
produce to company.|—~By the arts. of 
ussocn. of a co., whose business was 
to market the fruit grown by ite 


thereof should be ready, suitable & 
fit for harvesting or picking but not 
later than a certain date in each year: 

eld: the obligation imposed on 
each member of the co. was not one in 
respect of which the ct. should at the 
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aint 


PART X. ok % Gemmicdas 1.— 
n, Add “ (1914), 20 B. O. R, 215.” 





730a. -|— WiLtrams v. WILLIAMS (1817), 3 
‘ Piri at ao E.R. 61, L. CO. 
nmno = ° 
Mentd. Green p Charen tinnes 1 gat, | 1851), 9 Hare, oar 
185<Add. Annotation :—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 
750. Add, Annotation :—Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
755. Add. Annotation :—Consd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 566. 
785. Add. Annotation :—Refd. R. v. Grain, Lx p. 
Wandsworth Grdns., [1927] 2 K. B. 205. 
807. Add. Annotation :—Apld. Wing v. Burn 
(1928), 44 T. L. R. 258. 


Cancellation of affiliation.] — Injunction 


refused.—WING v. BURN (1928), 44 T. L. RR. 


829. Add. Annotation :—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 6387. 
842a. 


Against public official.|—Where a pub- 
lic officer, ¢.g., the Comptroller-General of 


808a. 








Vol. XXVIII.—Injunction. Cases 780a—14380. 


Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
prima facie entitled to withhold from pub- 
licity, it is proper to restrain that public 
official from taking a step which would result, 
in that information being disclosed.— REX 
Co. & REx RESEARCH CORPN. v. MUIRHEAD 
& COMPTROLLER-GENERAL OF PATENTS (1926), 
96 L. J. Ch.121; 136 L. T. 568; 44R. P.C. 38. 


852. Add. Annotation :-—-Mentd. Lowther v. 
Harris, {1927j 1 K. B. 393. 
Misrepresentations—-As to what took 
place in court.|}—GiLLE1re Sarery RAzor, 
Lrp.v. PELLETT, Lap. (1909), 26 R. P. C. 588. 


928. Add. Annotation :—Dbtd. R. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have ‘one rather too far 
(LorD RUSSELL, C.J). 


929a. Publication by newspaper—-Commenting on 
matters; in dispute.|——GUILDING v. MORHI. 
BROTHERS, COBBETT & Sons, Lrv. (1888), 4 
T. L. R. 198. 


92324. 





Part X1.—Procedure. 


981. Add. Annotation :—Mentd. St. Nicholas Acons 
v. LC. C., [1928] A. C. 469. 

1000. Add. Annotation :---Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
ae Co. (1920), Litd., [1927] 2 K. B. 
. . 

1028. Add. Annotation :---As to (1) Refd. Cutton v. 
Ashwell & Nesbit (1927), 44 1. L. R. 180. 


1058. Add. Annotation :—Mentd, Farey v. Cooper, 
[1927] 2 K. B. 384, 


1134. Add. Citation:—2 R. P. C. 73. 
Add. Annotations :--Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 
R. P. C. 367. Mentd. Sharp & Dohme Ilne. v. 
Boots Pure Drug Co. (1928), 45 R. P. C. 
153. 

1157. Add. Annotation :—Mentd. Reigate Corpn. 
v. Surrey County Council, [1928] Ch. 359. 

1216. Add. Annotation :—Refd. Horton’s Estate v. 
Beattie (1926), 42 T. L. R. 701. 


Part Xil—Breach of Injunction and Remedies Therefor. 


1346. Add. Annotation :--Refd. Boyce v. Morris Motors (1927), 44 ht. P, C. 105. 


Part XIIl.—Dissolution of Injunction. 


1402. Add. Annotation :—Mentd. Sharp & Dohme 1430. Add. Annotation :—Mentd. KWerman Lines 


Inc. v. Boots Pure Drug Co. (1928), 45 


R. P. C. 158. 


PART X. SECT. 8, SUB-SECT. 4. 


b i. Land bought with notice of prior 
equity. J—HoOorERv. SMITH & HAMILTON 
(1905), 7 Verr. L. HK. 27; 2W. LL. R. 
194.—CAN. 

fi. S. P. CANADIAN PAcI¥FIC Ky. Co. 
up aaa (1887), 5 Man. L. Rt. 37.— 


PART X. SECT. 14, SUB-SECT. 2. 


906 i. Use of letiers implying member- 
ship—Of professional institution— 
“ U, A.” )}—INSTITUTE OF CHARTERED 
ACCOUNTANTS OF MANITOBA v. BEL- 
LAMY, [1927] 3 D. L. RR. 10715 [1927] 
2 Ne W. Rt. 106; 36 Man. L. It. 453.— 


PART XI. SECT. 1, SUB-SECT. 1.—A. 
b. Revsd., 2 A. kh. 226. 


PART XI. SECT. 2, SUB-SECT. 2. 

sp. Plaintiff—Having only cquitable 
interest.}-—1njunction granted.— BESIN- 
NETT v. WHITE, [1926] 1 D. L. R. 95 5 
QO. L. hi. 171.—CAN. 





st. Having mere  tnteresse 
termini.J—Pltf. having a mere tnteresse 
termini is not necessarily debarred 
from maintaining an action for 
injunction.—-MIDNAPUR ZAMINDARI & 
Co., Lip. v. RaM Kanal SINGH DEO 
a SAHA (1925), I. L. R. 5 Pat. 80. 


PART XI. SECT. 2, SUB-SECT. 3.—C. 
1046 i. Urgency—Preservation of 

property in dispute. |---WILMoT tv. Malt- 

LAND (1851), 2 Gr. 556.-—-CAN. 

PART XI. SECT. 2, SUB-SECT. 7. 
1083 i. The application——Neccesity 
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v. Read, [1928] 2 K. B. 114. 


for full disclosure of facts.)-—Y ARMIN 
v. eee [1925] 2 D. L. R. 1215.— 
CAN. 


PART XI, SECT. 3, SUB-SECT. 1. 

di. S. P. Davipson & VANCOUVER 
TERMINAL GRAIN CO. v. NORTH 
WESTERN DREDGING Co. & VANCOUVER 
JIARBOUR Comms. (1925), 35 B. C. R. 
534.—CAN. 


PART XI. SECT. 5, SUB-SECT. 10.—A. 

fi. —— Grounds for granting appeal. | 
—WINNIPEG LAUNDRY vu. CAVERKLEY 
(Man.), [192714 D. L. R. 528.--—-CAN, 


PART XII. SECT. 2, SUB-SECT. 1.— 
A. (a) 


RTCA KORA TALLTEN 
. Ryan (1913), 23_O. W. Et. : ; 
6. W.N, G68 : 10 D. L. R. 90.——CAN. 


Cases 1640—1653. 


1540. Add. Annotation :—Retd. Donald Campbell 1558. 


v. Pollak, [1927] A. O. 732. 


PART XIV. SECT. 5. 
sx. Taxation on Supreme Court scale. 
—In an action in the Supreme Ct. o 
Ontario for an injanetion reat 
eft. from carrying on or being con- 
cerned in any business similar to that 


Part XIV.—Costs. 


R. P. C. 


- Le a Vas in whose business he had been 
oyed, & for damages unspecified 
aa o amount, the ju gran the 
anuoere sought, but awarded no 
damag He directed that pltfs.’ 
costs Should be paid by deft., but did 
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EnNGuisH AND Emprre Dicest SUPPLEMENT. 


Add. Annotation :—Mentd. Led & Ddhme 
Inc. wv. es Pure Drug Co 


(1928), 46 


not give any ene direction as to the 
scale of costs;—~Held: pltfs. were 


entitled to costs on the Supreme Ot. 


scalo.—-DOMINION Loosr LEAF Co. v. 
MANUBL, [1925] 3 a L. R. 426; 57 
Oo. L. R. 84.— 


1. 


Vol. XXIX.—Cases 1—201. 


INNS AND INNKEEPERS. 


Part |.-—In General. 


Add. Annotation :—Generally, Refd. Aria v. 
eee aoe Hotel (Staines) (1927), 137 


8. Add. Annotation :—Refd. Lorden'v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


In the ‘ Held’’ paragraph for ‘‘ (2) defts. 
were not entitled because,’ read ‘' (2) defts. 
were not entitled to rely on Iankeepers 
Liability Act, 1863 (c. 4), s. 1, because.” 


Part I1.—Duties and Liabilities of Innkeepers. 


67. Add. Annotations :—-Mentd. Albemarle Supply 
Co. v. Hind (1927), 48 T. L. BR. 783. 


116a. 


125. 


151. 


PART HU. SECT. 2, SUB-SECT. 1. — 


118 
rooms 


a person in attendance at a banquet 
iven by an assocn. in a hotel is an 
nvitee of the hotel proprietor, & not 
a mere licensee 
invitation is of the utmost importance, 
& if an accident happens & the invita- 
tion did nat extend to the time & place 
& cireu 
the question whether the propreas 
is Hable is to be determined 





Hole in floor.|—Pltf. went to a public- 
house by a poe to meet a friend, &, 
as his friend had not arrived, walked into the 
parlour, & there fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleged that he was in 
the house as a guest, tho jury found for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, eitber of negligence on the 
part of deft., or of pltf. being in the house 
as a guest.---AXFORD v. Prion (1866), 14 
W. R. 611. 


Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotation :—Refd. Aria v. Bridge 


licensee. 


i. Reasonable care—Limiied to 


where guest likely to g0.}—While deft.’s hotel 


Held: a 


v. GRAND TRUNK 


» the extent of the 


of the accident, then 
view of 
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the duty which he owes to a mero 


Where a guest at such a banquct in 
after the conclusion 
thereof, met. his death by falling into 
@ private-servico clevator shaft :— 
eft. was not liable.—KNIGaT 
Pacrrio DEVELOP- 

MENT Co., [192711 D. L. R. 498; (1926) > (a 
S.C. R. 674.-~-CAN. 


123 1. Invited visitor.}—In_an action 
for damages for injuries resulting from 
a fall sustained when entering deft.’s 
hotel on a visit to one of the sample 


Latha Hotel (Staines) (1927), 187 L. T. 
9. 


Motor car stolen from parking place.|-— 
A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which space 
was commonly used for the purpose. While 
the guest was at dinner at the hotel the car 
was stolen:— Held: there had been no 
alteration in the law regarding the liability 
of an innkeeper for the Joss of goods brought 
on his premises by a guest, & where the 
relationship of innkeeper & guest existed as 
regards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, & the common law 
rulc still applied & was not affected by 
Innkeepers’ Liability Act. 1863 (ce. 41).— 
ARIA v. Briper Housk Hote. (STAINES), 
Lrp. (1927), 137 L. LT. 299. 





201. Add. Annotation :-—Generally, Mentd. Stoney 


v. Hastbourne R. D. C., [1927] 1 Ch. 367. 


rooins :—Held: the action must bo 
dismissed, since the slope on which 
pitf. fell was not a “‘ trap,” & ahe had 
previous knowledge of it.—Way vv. 
ELAND HoreL Co. (B. C.), [1927] 
3 W. W. R, 224.—CAN. 


PART III. steal dailies 2.— 


245 i. Goods brought to inn by quest— 
Although value of goods greatly in excess 
of amount ng.J—-NEWMAN v. WHITE 
HBAD (1909), 9 W. L. RR. 688; 2 Sask. 
L. R. 11.—CAN. 


Cases 3——200. 


3. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


INSURANCE. 
Part |_—General Principles. 


Add. Annotation :—As to (2) Refd. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 


T. L. R. 692; affd. (1927), 137 L. T. 165; 43 
T. L. R. 169; 17 Asp. M. L. C. 240; 32 Com. 


8. Add. Annotation :—Mentd. Public Trustee v. Cas. 160, C. A. 
Lancaster Duchy, [1927] 1 K. LB. 516. a TEE oe ce a v. Phoenix Insce. Co. of 
13. Add. Annotation :—Refd. Greenhill v. Federal 26. A dd. Aantal -—-Refd. Lake v. Simmons 
Insce. (1926), 95 L. J. K. B. 717. (1926), 95 L. J. K. B. 586. 
18a. Type calculated to elude observation—Insurers 59, Add. Annotation :—Mentd. Re Wait, [1927] 
refused aire bee temaiece eng co. insured 1 Ch. 606. 
a quantity of leather, consigned c.if., for a Sa ae 
Yogage from Now York to Nuala, by'ganre © 44, Olation 81 Comm Cas 20. aa aa 
Uificate OF pneurenee Won Prowed: ae *.. Cheong Yue 8.8: Co., [1926] A. 0. 407. 
ee ee aibee une pace OF ee 93. Add. Annotation :—Mentd. Hirji Mulji v. 


PART I. SECT. 3, SUB-SECT. 1. 


m i, 
duty of insurance cos. to make the 


policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.’? One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows: ‘‘ In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
J.loyd’s agent, as soon as the goods are landed 
or the loss is known or expected.’’ On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with :—Held: the certificate, having been 
issued by deft. co. itself, enured to the benefit 
of pltf., & since pltf. did not know of the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf. was 
entitled to recover.—KOSKAS v. STANDARD 
MARINE INSURANCE Co., Lip. (1926), 42 


District 
Duty of insurer.j—It is the 





Cheong Yue 8.8. Co., [1926] A. C. 497. 


170. Add. Annotation :—As to (2) Apld. News- 


171a. 


192. Add. Annotation :-—Distd. 


holme v. Rtoad Transport & Gencral Inscce. 
(1928), 45 T. L. R. 123. 

.|}—An insurance co. supplicd 
accident proposal forms to their agent, & 
the true answers to the questions thereon 
were given to him orally by a partner In a 
firm. The agent wrote on the form answers 
to the questions, but the answers so written 
by him were not correct. The partner then 
signed the form, & the co. issued to the firm 
a policy incorporating the written proposal 
& accepted the premium. On the occurrence 
of an accident the co. repudiated the policy 
on the ground that the written answers were 
untrue :—Jlleld: as the contract was that 
the written answers should be the basis of 
the insurance, the co. were not liable on the 
policy.—NEWSHOLME BROTHERS v. ROAD 
TRANSPORT & GHNERAL INSURANCE Co., LTD. 
(1928), 45 T. L. BR. 1283; 72 Sol. Jo. 848. 
Newsholine  v. 
ltoad Transport & General Insce. (1928), 45 
T. L. R. 123. 


ee ee oe rte 








200. Add. Annotation :—As to (2) Distd. News- 


MutruaL INSURANCE 
(1862), 22 U. C. R. 214.—CAN. 


holme v. Road Transport & General Insce. 
(1928), 45 T. L. R. 123. « 


fire, & at the roquest of the agent of 
rosps., signed a proposal form, the agent 
saying that he would fix overything up. 
The agent, without asking applit. an 


Co. 


policies issued by them accord with & 

not dcpart from the terms of their 

proposal form, & to express both 

documents in clear & unambiguous 

terms.—BRAUND v. MUTUAL, LIFE & 

CITIZENS ASSURANCE Co., LTD., (1926) 
° Z. L. R. §29.—N.Z. 


PART I. SECT. 3, SUB-SECT. 2,—B. 
g- Itead now “* 18a i.” 


PART I. SECT. 8. 

q i. -~——.]-——CLARKE v. UNION FIRE 
INSURANCE Co., CLAIM OF AGRI- 
CULTURAL Firt INSURANCE Co. OF 
WATERTOWN, NEW YORK (1854), 6 
O. Lt. 640.—CAN, 

q ii. .J--QUEEN INSURANCE CO. 
OF AMERICA v<. BRITISU TRADERS 
INSURANCE Co. (1926), 37 B. Cc. R. 
202.—CAN. 


PART I. SECT. 9, SUB-SECT. 3.—A. 


sb. Second policy.J}—CRAWFORD v. 
WESTERN ASSURANCE Co. (1873), 23 
C. P. 365.—CAN, 


PART I. SECT. 9, SUB-SECT. 4. 
144 ix, —-~—.]-—-MUMA v. NIAGARA 





PART I. SECT. 14, SUB-SECT. 1. 

m i. -J-—-BINKLEY v. STEWART 
(1912), 22 O. W. R. 330: 3 0. WL. N. 
1427; 4D. lL. R. 150.—CAN. 


PART I. SECT. 14, SUB-SECT. 2. 

170 iii. . 
& TrRavERS’ INSURANCE Co., Lrp. v. 
JUMNA KHAN (1925), 27S. 2. N.S. W. 
13.--AUS. 

e i. —--~.J--Where appct. for an 
insurance policy was not to incur any 
liability until he should have accepted 
the policy, but the agent paid the 
premium before appct. had agreed to 
ee the policy :-—Jfeld: an action 
by the agent against appct., to recover 
the amount of the prernium as mancy 
paid for deft. at his request, could not 
succeced.— BILBROUGH  v. DUEMAEH, 
{1927) 41 D. LB. 642; [19275 1 
pa W. RR. 133; 21 Sask. L. It. 239.— 








See ee ee — 


e ii. S. FP. Hickry v. MCGUINNES 
(Alta.), [1927] 3 W. W. RR. 565.—-CAN. 
PART I. SECT. 14, SUB-SECT. 4. 
i. ---—- .j—AppIit., who was illiterate, 


k @ 
went to the local office of resps. tu 
insure his house & furniture 
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questions, filled In the form, & inserte 

in it. an untrue answer to one of tho 
questions :—Held: resps. wero not 
provented from relying upon the 
untruth of the answer in the proposal.-— 
JUMNA KITAN ». BANKERS & TRADERS 
INSURANCE Co., LTp. (1925), 37 
he R. 451; 43 N.S. W. W.N. 98.— 


PART I. SECT. 14, SUB-SECT. 5. 

200 xix. -}—To a claim by 
pltfs., carrying on business in partner: 
ship, for the value of tobacco insured 
with defts. & destroyed by fire, defts. 
pleaded that it was a condition of tho 
proposal] for insurance that the tobacco 
should be the property of the firm 
only, whereas a portion was in fact the 

roperty of three of the members 
Jointly. In their replication pltfs. 
alleged that defts.’ agonts had know- 
ledge of the above fact. at the time the 
proposal was made & issued the policy 
notwithstanding such knowledge, & 
that defts. were estopped from denying 
liability under the policy :—Held: an 
exception to the replication, as bad in 
law & disclosing no cause of action, 
should be dismissed.—Putreas & Co. 








Vol. XXIX.—Insurance. Cases 231—712a. 


Part Il.—Marine Insurance. 


231. Add. Annotation :—Apld. Re National Benefit 
Assce., Ha p. English Insce., [1928] Ch. 74. 

233. Add. Annotation :—Distd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. BR. 692. 

236. Add. Annotations :—-Reid. Koskas v. Standard 
Marine Insce. (1926). 42 T. L. R. 692; De 
Monchy v. Phoenix Insce. Co. of Hartford 
(1928), 1388 L. T. 703; Tredegar v. Harwood, 
[1928] Ch. 59. Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


237a. Policy containing fire policy clause—Validity.] 
—SYMINGTON & Co. v. UNION INSURANCE 
SOcIETY OF CANTON, No. 855a, post. 

247. Add. Annotation :—Refd. English Insce. v. 
i ei Benefit Assce. (1928), 44 T. L. R. 


248. Add. Annotation :—Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 281. 
.}+—Re NATIONAL BENEFIT ASSURANCE 
Co., Ex p. ENGtisH INSURANCE Co., [1928] 
Ch. 74; 97 L. J. Ch. 28; 1388 L. T. 122; 44 

T. L. R. 14; 71 Sol. Jo. 880, C. A. 

Add. Annotation :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

Add. Annotation :—Refd. Royal xchange 
Assce. v. Hope, [1928] Ch. 179 

Add. Annotations :—Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609; Reckitt v. 
Barnett, Pembroke & Slater (1928), 45 
T. L. lt. 36. 

Add. Annotation :—Consd. Aron v. 
(1928), 139 L. T. 562. 

Before or after loss.]—A firm of 
sellers in Africa sold goods, which were resold 


252a. 





258. 
204. 


4.59. 


463. Miall 


480a. 








by the purchasers to pltfs. under a contract | 


which required the second sellers to pass on 
to the second buyers the usual policy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not intcrested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy :—Held : under Marine Insurance Act, 
1906 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment, & it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 


v. LONDON GUARANTER & ACCIDENT © liable. 


Co., LTp., {1925] App. D. 371.—S. AF 
200 xx. .]—L. & Co., agents 
of defts., who had no express power to 
do 80 soe M. as their local agent 
in a district, but did not inform defts., 
who neither approved of, nor ratified, 
the appointinent. M. sent to I. & 
Co. particulars of a proposed insurance 
against fire for plitf. on his dwelling- 
house, & a policy was issued by 
defts. to pltf. The policy provided 
that if there was any misrepresentation 
as to any fact material to be known 
for estimating the risk, or any omission & 
to state such fact, dofts. should not be 


JH. 








Held : 


whenever 


knowledge 


Pitf. did not disclose the fact 
that his house had previously been 
burnt down & that an insurance co. 
had paid him iu respect of that loss :-—— 
(1) M. was not defts.’ agent, 
& M.’s knowledge of the earlicr fire, 
acquired, 

imputed to defts., & pltf. had concealed 
a lnaterial fact & thereby relieved defts. 
from all lability under the policy; 
(2) even if M. was dofts.’ agent, his 
acquired prior 
appointment as agent could not bo 
imputed to defts.—O’KEEFEv. LONDON 9, 
DINBURGH INSURANCE Co., LTD., 
[1928] N. I. 8&.—IR 
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time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 
policy ; the assignor of the policy had a right. 
to make a claim in respect of the damage ; 
that claim was assignable, & it was in fact 
assigned to pltis., & they were entitled to sue 
the underwriters in respect of the damage.-—— 
ARON (J.) & Co. v. MIALL (1928), 139 L. T. 
562, C. A. 
Add. Annotation :—-Consd. 
(1928), 189 L. T. 562. 
].—ARON (J.) & Co. vu. MIALL, 
No. 480a, ante. 
497. Add. Annotation :—Ref¢ 
(1928), 139 L. TY 562,. 
505a. Pontoon with crane fixed thereon.]—Held : 
not a *‘ ship or vessel ’’ within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
. not sufficiently present to bring it within the 
meaning of those words in the rules.—MER- 
CIIANTS’ MARINE INSURANCE Co., LYbD. v. 
NORTH OF ENGLAND PROTECTING & IN- 
DEMNITY ASSOCN. (1926), 43 T. L. R. 107; 
71 Sol. Jo. 82; 32 Com. Cas. 165, C. A. 
Add. Annotation :—--Generally, Refd. Lind v. 
Mitchell (1928), 45 T. T.. R. 54. 


Add. Annotation :~-~Mentd. The St. George, 
[1926] P. 217. 


Add. Annotation :—Mentd. Re Wait, [1927] 
1 Ch. 606. 


Add. Annotations :—- As to (5) Expld. Lind v. 
Mitchell (1923), 45 T. L. 1. 54; Generally, 
Refd. Banco de Barcelona v. Union Marine 
Insce. (1925), 1384 L. T. 350. Mentd. Hain 
S.S. Co. v. Board of Trade, [1928] 2 K. B. 
534. ; 
712a. Effect of decrees of foreign State—On 
liability of foreign reinsurance company to 
discharge obligations.|-—By virtue of decrees 
of the Soviet Govt., insurance business in 
Russia was declared to be the monopoly 
of the State, & financial transactions in Russia 
were regulated. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
London, & an English reinsurance co. :— 
Held: the decrees did not prevent the 
Russian co. from discharging their liabilities 
to the English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties. —Firsr RUSSIAN 
INSURANCE Co. v. LONDON & LANCASHIRE 


488. Aron v. 


488a. 








Aron v. Miall 


527. 


630. 


651. 


666. 


PART I. SECT. 14, SUB-SECT. 6. 





a i. ---PARSONS tv. QUEEN 
eee Co. (1882), 2 O. It. 15. 


could not be 


PART II. SECT. 5, SUB-SECT. 1.—£E. 


416 i. —-— By wsayc-—Custom of 
Lloyd'’s——Cusiom aot introduced into 
Upper Canada by 32 Geo. 3, ce. 1 
OR REFE & Lyxcu oF Canapa, Lrp. 
TORONTO INSURANCE & VESSEL 
AGENCY, LTv., [1926) 4 D. L. R. 477 ; 
59 O, L. R. 235.—CAN. 

45 


to his 


eit 


Cases 712a—-856a. ENGLISH AND EMPIRE 


INSURANCE Co., [1928] Ch. 922 ; 97 I. J. Ch. 
445; 447. L. R. 583. 

718. Add. Annotations :—Consd. Sowerb uw 
Lindsay (1928), 189 L. 1. 545. Refd. Excess 
Insce. v. Mathews (1925), 81 Com. Cas. 48. 


719. Add. Annotations :—-Consd. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 188 L. T. 108; Merchants’ Marine 
Insce. v. Liverpool Marine & General Insce. 
(1928), 97 L. J. K. B. 589, Refd. Excess 
Insce. v. Mathews (1925), 81 Com. Cas. 48. 

7120. Add. Annotation :~-Consd. Firemen’s Fund 
Insce. v. Western Australian Insce. & 
Atlantic Insce. (1927), 138 L. F. 108. 

720a. ——— ---- -.]—Pltfs. insured a consign- 

ment of gunpowder on a voyage & reinsured 
with defts. Both the original policy & the 
reinsurance policies covered perils of the sea 
& jettison, & were expressed to be ‘‘ war- 
ranted free from loss arising from... 
destruction ...in a port of distress or 
otherwise.”’ The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
& they provided that defts. would ‘‘ pay as 
paid thereon,’”’ & that the payment should 
be subject to the same terms as in the original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst & the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, & it was thrown overboard & 
became a total loss. Pltfs. paid the owners 
as for a total loss, & claimed to be reimbursed 
by defts. :—Held: as the way in which the 
sulphuric acid was stowed & loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, & they could not recover 
from defts. on the reinsurance policies.— 
FIREMAN’S FuND INSURANCE Co. v. WESTERN 
AUSTRALIAN INSURANCE Co., Lirp. (1927), 138 
L. T. 108 ; 43 T. L. R. 680 3 17 Asp. M. L. C. 
332 ; 33 Com. Cas. 36. 

720b. “* On a voyage.’’|-—Pltfs. insured a consign- 

‘ment of oranges from any port in Spain to 

Antwerp, &, after the ship had left Valencia 

& had been in wireless communication with 

Gibraltar, they reinsured with deft. by a 

slip, which referred to the fact that the ship 

had been in such communication with 

Gibraltar & which contained the words “ on 

& voyage,’ meaning, according to the 

evidence, that the risk should attach only 

from a named port in the course of the voyage. 

The ship stranded before she reached Gibral- 

tar, the oranges were damaged, & pltfs. had 

to pay on the policy. In an action on the 
contract of reinsurance :—Held: on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed.—Eacie, Srarn & Britisn 
DOMINIONS INSURANCE Co., Lp. v. REINER 
(1927), 43 T. L. R. 259; 71 Sol. Jo. 176. 


720c. Insured object in damaged condition at 
expiration of insurance—Continuation of risk 
for “‘immediate consequences’? of such 
damage.]——Pitfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the followin 
conditions: ‘‘In the event of the vesse 
not being at the place of destination on the 
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date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ;*’ & ‘‘ If the insured object 
is in a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate ee of such 
damage until the object without unnecessary 
* delay has been repaired or sold.’”” On the 
date of the expiration of the policy, the 
vessel had not arrived at L. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken into 
L. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pltfs. having paid the original insurers as 
for a total loss, claimed against defts. on 
their reinsurance policy :—Held: the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage.—MERCHANTS’ MARINE 
INsURANCE Co. v, LIVERPOOL MARINE & 
GENERAL’ INSURANCE Co, (1928), 97 L. J. 
K. B. 589; 139 L.T. 184; 44 T. L. R. 512 3 17 
Asp. M. L. C. 475 3 383 Com. Cas. 294, C. A. 
Add. Annotation :—Generally, Refd. Excess 
Insce. v. Mathews (1925), 81 Com. Cas. 43. 
Add. Annotation :—As to (1) Consd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108. 
Add. Annotation:—Reid. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 133. P 
Add. Annotation :-—Refd. Lake v. Simmon 
(1926), 95 L. J. K. B. 586. 


Add. Annotation :—Mentd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
{1927} 1 K. B. 567. 


855a. Effect of clause.}—Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the ered to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 
portion of the cork was lost or damaged. 
The policy, wheu issued, contained (inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. <A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties, & he also found that the loss was one 
reasonably attributable to fire :--Held: 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 


731 e 
734. 


748. 


782. 


784. 
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the shippers’ manufactory at San Roque, 
were covered by the policy; (2) there being 
an existing fire & an imminent peril, the 
damage caused bv water, used either to 
extinguish the fire or to provent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejusdem 
generis with flre; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause: (4) the case must be 
remitted to the arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not 
contrary to the usual form of marine insur- 
ance on goods.—SYMINGTON & Co. v. UNION 
INSURANCE SOCIETY OF CANTON (1928), 07 
L. J. K. B. 646; 189 L. T. 386; 44 7.1L. R 
635, C. A. 


Add. Annotation :—As to (2) Refd. Hagle, 
Star & British Dominions Inscec. v. Reiner 
(1927), 43 T. L. BR. 259. 
Add. Annotation :—Mentd. Rio Tinto Co. v 
Seed Shipping Co. (1926), 134 L. T. 764. 
1099. Add. Annotation :—Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 1384 L. T. 764. 
1203a. ——— ------ -----.}—LITTLEDALE v. DIXON 
(een); 1 Bos. & P. N. R. 151; 127 E. R. 
17. 


906. 


985. 


A anoidion += BSI: Morrison v. Muspratt (1827), 12 Moore, 


1206. Add. Annotation :—-Consd. Greenhill  v. 
Federal Insce. (1926), 95 L. J. K. B. 717. 


1220. Add. Annotation:—Refd. Glicksman v. 
io & General Assce., [1927] A. C. 


Add. Annolation :—Consd. Greenhill v. Fede- 
ral Insce. (1926), 95 L. J. K. B. 717. 


1265a. -|——In an action on a policy of marine 
insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact becn previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
& part put in a warehouse, & the rest left on 
the open quay, exposed to severe weather, 
for over two months :—Held: these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed, & there 
was no waiver of non-disclosure, the policy 
was vitiated.—GREENHILL v. FEDERAL IN- 
SURANCE Co., [1927] 1 K. B. 65; 95 L. J. 
K. B. 717; 185 L. T. 244; 70 Sol. Jo. 565 ; 
a eas Cas. 289; 17 Asp. M. L. C. 62, 


1474a. Absence of panting beams.}—Held: the 
vessel was unseaworthy.—LUND v. THAMES 


1252. 
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———~, }-—-BOAK v. MERCHANTS’ 


PROVINCIAL INSURANCE Co. OF CANADA 
CONNOLLY (1879),.5 8. C. BR. 258.— 


Vol. XXIX.—Insurance. Cases 855a-..1701. 


& MEnRsEY MARINE INSURANCE Co., Lrb. 
(1901),17 T. L. R. 566. 


1515. Add. Annotation :—Mentd. Reed v. Page & 
Hast, [1927] 1 K. B. 743. 


1557. Add. Annotation :—Consd. Greenhill  v. 
Iederal Insce. (1926), 96 L. J. K. B. 717. 


1589. Add. Annotation :—As to (2) Dbtd. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 

1611a. --—.J—Dz Moncuy v. Pu@nix INsur- 
ANCE Co. OF Harrrorn (1928), 1388 L. T. 
703; 44 T. lL. R. 864; 17 Asp. M. L. C. 440 ; 
383 Com Cas. 197, C. A. 

1641. Add. Annotations :—Refd. Banco de Barce- 
lona v. Union Marine Insce. (1925), 134 L. T. 
350. Mentd. Falcon v. Famous Players 
Film Co., [1926] 1 K. B. 393. 

1650. Add. Asinotalions: -—Cons". Hain S.S. Co. +. 
Board of Trade, [1928] 3K... 584; Merchants’ 
Marine Insce. v. eae o] Marine & General 
Insce. (1928),97 L. J. K. B. 589. Refd. Man- 
comunidad del Vapor Vrumiz v. Royal Ex- 
change Assce. (1926), 43 T. L. R. 108. 

1660a. ——-~- .]—A sailing ship, of which pitt. was 
mtgee., was insured by a policy, underwritten 
by deft., against perils of the sea & fire, &, 
as per "Institute Time Clauses, clause 8, 
against loss of the vessel ‘‘ caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to’ abandon her, & 
he set fire to her to prevent her from being a 
danger to navigation, & he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft. did not allege any mis- 
conduct by the assured, by the mtgee., 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master :— 
Held: on the facts the abandonment was 
unreasonable on the part of the master & 
constituted negligence, & this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 
covered by clause 8, & even apart from that 
clause, as the peril of the sea had endangered 
the ship & the negligence of the master 
resulted in proper measures not being taken 
to save her, plitf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
sp. 55 (2) (a).—LiNpD v. MITCHELL (1928), 45 
T. L. Wt. 54, C. A. 

1675. Add. Annotations :-—Refd. IFiremen’s Fund 
Insce. v. Western Australian Insce. (1927), 
43 T. L. R. 6803; Clan Line: Steamers v, 
Board of Trade (1928), 97 L. J. K. B. 735. 

1684. Add. Annotution :—Reid. Adelaide 8.S. Co. 
v. A.-G., [1926] A. C. 172. 

1701. Add. Citations :—31 Com. Cas. 
Asp. M. L. C. 579. 


146; 16 


W. R. 356; affd., 


W. [1927] 2D. L. R. 
oe > (1927) 1 W. 


/R. 8783 88 B.C.1 


Mani INSURAN on Co. (18 10 . 
R. (1 2 & GC) 288 ; affd. sr, PART II. SECT. 19, SUB-SECT. 1.—B. PART Il. SECT. 20, SUB-SECT. 1.—A. 
“J Ai ©. R. 110.-— : 1576 iil, ———.)—MuRRAY v. NoVA 
1555 i. Ship unseaworthy — Ship SCOTIA MARINE INSURANCE Co. ele), 


PART II. SECT. ey "hamlet 3.— 


1349 i. Loss before Aso agah abe from to 
terminus a IO, gy UN AG eee to HT REIQHTERS, 
go out 71 


Heid toe ae from the 1 ding berth 

om the loa c) 
ie another part of the harbour was not 
& compHance with the warranty.— 


tow.??}— 


rendered unacaworthy by charterer with- 
out privity of assured—_Assured entitled 
recover. oe nt haakted COAST 

TD 
Fre INSURANCE Co. OF NEW YORK, 
Paciric Coast COAL FREIGHTERS, LTD, 


v. WESTERN ASSURANCE CO 
[1926] 4 D. L. R. 963; 


Ins 
10 N.8. R. ak & C.) 24.-—-CAN 


PART II, SECT. 20, SUB-SECT. 1.—E. 

1607 i. What amounts to—Not suil 
torn as result of accident.}—HILL v. 
UNION INSURANCE SOCIETY, CANTON, 
LTD., a L.1K.718; 610. L. R. 
201 CAN 


CoAL 
ve. WESTCOESTER 


o. (HB. C.). 
(1926) 3 
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Cases 17038—2014a. 


1708. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 


1705. Add. Annotation :—Consd. Mancomunidad 
Del Vapor I'rumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 


1706. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1708a. ‘‘ Collision with any object ’’—Bumping on 
rocks.}—A policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea & contained the 
following clause: ‘‘ Subject to the Institute 
‘ Free of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.’’ The 
ship, having stranded, bumped on the rocks 
& damaged her bottom plates :—Held: the 
contact with the rocks was a ‘‘ collision with 
an object ’’ within the policy.—Mancomov- 
NIDAD DEL VAPOR Frumiz v. RoyaL Ex- 
CHANGE ASSURANCE, [1927] 1 K. B. 567; 96 
L. J. K. B. 229; 136 L. T. 537; 43 T. L. R. 
103; 17 Asp. M. L. CU. 205. 


1709. Add. Annotation :—Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 


1710. Add. Annotation :—Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 

1718. Add. Annotation :—Apld. Symington v. 
Union Insce: Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

1719a. Damage caused by water—-To extinguish 
or check fire.|—SyYMINGTON & Co. v. UNION 
ee SocIETY OF CANTON, No. $55a, 
ante. 

1727. Add. Annotation :—Apld. Symington  v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

1736. Add. Annotation :—Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 

1809. Add. Citations :—134 L. T. 350; 
M. L. C. 604. 

1817. Add. Annotation :—Refd. Symington v. 
ne Insce. Soc. of Canton (1928), 139 L. T. 

1838. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1928] 2 Kk. B. 
557 ; Hain S.S. Co. v. Board of Trade, [1928] 
2K. B. 534. Refd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1846. Add. Annotation :—Gencrally, Mentd. Falcon 
arc Players Film Co., [1926] 1 K. B. 
393. : 

1849. Add. Annotation :—Consd. 
Steamers v. Board of Trade, 
557. 

1850. Add. Annotations :—As to (2) Apld. Hain 
S.S. Co. v. Board of Trade, [1928] 2 K. B. 
534. Generally, Consd. Clan Line Steamers 
v. Board of Trade, [1928] 2 K. 3.557. Refd. 
Adelaide S.S. Co. v. R. (1925), 95 L. J. K. B. 
213 ; Cayzer, Irvine v. Board of Trade (1926), 
42'T. L. R. 731. 

1851. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557. Refd. Elain 8.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534, 


16 Asp. 


Clan Line 
[1928] 2 K. B. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


1854. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557, Refd. Adelaide S.S. Co. v. A.-G., [1926] 
A. C. 172. 

1858. Add. Annotations :—Consd. Clan Line 

teamers v. Board of Trade (1928), 97 

L. J. K. B. 785; Merchants’ Marine Insce. 
v. Liverpool Marine & General Insce. (1928), 
97 L. J. K. B. 589. Apld. Hain S.S. Co. v, 
Board of Trade, [1928] 2 K. 8.534. Refd, 
Adelaide S.S. Co. v. A.-G., [1926] A. C. 172. 

1860. Add. Annotations : — Apld. Clan Line 
Steamers v. Board of Trade, [19028] 2 K. B. 
557. Consd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. Refd. Board of Trade v. 
Cayzer, Irvine (1927), 43 T. L. R. 625. 


1876. Add. Annotation :—Refd. Goole & Hull 
Steam Towing Co. v. Occan Marine Insce., 
[1928] 1 K. B. 589. 


1948. Add. Annotation :-—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1965. Add. Citation :--[1904] P. 198, n. 

Add. Annotations :—Refd. The Normandy, 
[1904] P. 187; Mancomunidad Del Vapor 
Frumiz v. Royal Exchange Assce., [1927] 1 
K. B. 567. 

1981. Add. Annotation :—Apld. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. C. 6387. 

1982. Add. Annotation :—Refd. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. C. 637. 


2010a. Recovery of damages in collision 
action.} —--Defts.insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at plitis.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against defts. 
pltfs. contended that, as the balance of their 
loss was £2,500 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the stcamer in the policy :— 
Held: defts. were liable only for £1,500, 
being the difference between £4,000 & £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship.--GooLE & HULL 
SteAM Towina Co., Lrp. v. OCEAN MARINE 
INSURANCE Co., I Tn., [1928] 1 K. LB. 589; 
97 L. J. K. B.175; 188 L. T. 548; 44T. LR. 
133; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com. Cas. 110. 


2014a. Loss less than amount paid into court.|— 
liesps. insured applits.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
& usage. The tug was sunk by collision, 
& applts. at once gave notice of abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, & the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, & resps. requested them 
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gee sule 


fi. By 
INSURANCE Co. (1873), 20 Gr. 354.——-CAN. 


of ship at profit—ltights of asaured.}—MRAGHER v. ACTNA INSURANCE Co, & HomE 
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to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct.:—Held: (1) the 
sinking was not an actual total loss ; (2) resps. 
were not precluded from denying that they 
had accepted the abandonment; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 & 62; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence & not being based upon any error 
of principle, could not be questioned. 
CAPTAIN J. A. CatEs Tua & WHARFAGE Co. 
v. FRANKLIN INSURANCE Co., [1927] A. C. 
698; 96 TI. J. P. C. 1823; 137 L. T. 709; 
17 Asp. M. 1... C. 319, P. C. 

2055a. —-— J|—Carptain J. A. CATES Tuc & 
WHARFAGE Co. v. FRANKIIN INSURANCE 
Co., No. 2014a, ante. 

2074. Add. Annotation :—Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 10538. 

2087. Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 
2110a. ——--.] -MAEBURN v. LECKI1 (1822), cited in 

Abbott’s Merchant Shipping, 14th ed., p. 15. 

Annotation :—Consd. Alcock ». Royal Exchange Assce. (1849), 

13 Q. B. 292, 

2145. Add. Annotation :—Expld. Captain J. A. 
Cates Tug & Whartfage Co. v. Franklin Insce., 
{1927] A. C. 698. 

2152a. Sunken ship—Recovery probable at date 
of abandonment.|—Carrain J. A. CATES TUG 
& WIARFAGE Co. v. FRANKLIN INSURANCE 
Co., No. 2014a, ante. 

2189. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners) (1926), 95 L. J. P. 145. 

2259. Add. Annotation :—Mentd. The Massillia, 
[1926] P. 180. 

2286a. —-—— -———.]—Vacuum OIL Co. v. UNION 
INSURANCE SOCIETY OF CANTON, Lirp. (1926), 
82 Com. Cas. 53, C. A. 

2333a. Negotiations for ship between under- 
writers & third party.]—-CAprain J. A. CaTES 
Tua & WIARFAGE Co. v. FRANKLIN INSUR- 
ANCE Co., No. 2014a, ante. 


2889. Add. Annotations :— Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd.Sheppy Glue & Chemical Works v. Med- 
way River Conservators (1926), 241. G. R. 
457. Mentd. The Mostyn (1926), 1385 L. T. 
ve : oe Ryder & Steadman’s Contract, [1927] 

h. 62. 
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2340. Add. Annotations :—Consd, Dee Conservancy 
Board v. McConnell, [1928] 3 Ik. RB. 159. 
Refd. Whitney. v. I, I. Comrs., [1926] A. C. 
37. Mentd. Sheppy Glue & Chemical Works 
v. Medway River Conservators (1926), 24 
L. G. R. 457; Wigge ». A.-G. of Trish Free 
State (1927), 96 L. J. P. C. 88. 

23414. ~- -- ~ Damages for negligence in 
watching wreck.|—Defts. & other under- 
writers insured pltfs.’ steamship A. against 
total loss, & to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collisions with other vessels. The A. 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Pitfs. & defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master c the A. employed 
a tug to watch the wreck & warn other 
vessels. OWing to the negligence of the 
crew of the tuy the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
-names of pltfs., by & for the benefit of defts., 

against the 48., the owners of the S. counter- 

claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the damages 

& costs to the owners of the S. :—Held: the 
underwriters were jointly liable to indemnify 
plifs. against) the remaining one-quarter of 
the damages & costs of the S., the liability 
not arising under the policy but upon the 
contract of indemnity.—SuartT & STEAMSHIP 
ALLEGHANY OF LONDON, LTD. v. MERCHANTS’ 
MARINE INSURANCE Co., Lrp. (1898), 14 
T. I. R. 5643; 3 Com. Cas. 3172, 

Add. Annotation :-—Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. RR. 133. 
2404a. Prosecution of claim—cCondition limiting 

time for.|—-A certificate of insurance was 
issued under what were said to be policies of 
insurance. The policies contained a condition 
that no claim under them could be maintained 
unless brought within a year, but in the 
certificate there was no such condition. An 
action was brought on the certificate, but 
not within a year:- IZeld: the alleged 
policies were not contracts of insurance at 
all, but the certificate was the actual insur- 
ance, &, in the circumstances, the clause as 
to limitation of time could not be read into 
it.—De Monceny v. PHm@nrx INSURANCE Co. 
oF HLARTFORD (1928), 138 TI. TT. 703; 44 
T. L. BR. 364; 17 Asp. M. Tu. C. £405 388 Com, 
Yas. 197, C. A. 

2445. Add. Annolation:- Refd. Lothian v. Ep- 
worth Press (1926), 187 L. T. 582, n. 

2469. Add. Annotation :——-Generally, Mentd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 


| 2379. 
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A. (@). 


sd, Proviston as to survey—Applica- 
tion to total loss.J}—-TTAMILTON v. MON- 
TREAL ASSURANCE Co. (1864), 23 
U. Cc. Rr. 437.—~CAN. 


2256 i. Conatructive total loss of shin.) 
—Held: there havi been a con- 
structive loss of the ship, the action 


of the underwriters in making repairs 
& earning tho freight would not prevent 
the assured from recovering as for a 
total loss of freight.—Trooprp & LEWIS 
v. MERCHANTS’ MARINE INSURANCKE Co. 
(1886), 13 Ss, C. Rr, 506 ; 6 C. L. bs 
386.—CAN 


PART II. SECT. 26, SUB-SECT. 1.—A. 


n. Road now “ 2404a i.”’ 
oO. Read now “ 2404a fi.”’ 
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PART II. SECT. 26, SUB-SECT. 2.-— 
A. (b). 


nf. Recovery of interest— Alihough 
action tried without jury.}—PACcIFIC 
Coast COAL FREIGHTERS, LTD. »v. 
WESTCHESTER Fire INSURANCE Ca. 
OF NEW YoRK, PaciFic Coast COAL 
FREIGHTERS, LTD. v. WESTERN ASSUR- 
ANcE Co. (B. C.), [1926] 4 D. L. R. 
963: [1926] 3 W. W. R. 356.5 affd., 
[1927] 2D.L. 7.590; [1927] 1 W. W.R. 


Cases 2668—2907a. 


Encaiigsu AND Emrrre Diaest SUPPLEMENT. 


Part Ill.—Fire Insurance. 


2568. Add. Annotation :—As to (2) Gonsd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

2572. Add. Citation :—-31 Com. Cas. 10. - 
Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue 8.8. Co., [1926] A. C. 497. 


2635. Add. Annotation :—-As to (2) Apld. Syming- 
ton v. Union Insce. Soc. of Canton (1928), 


97 L. J. K. B. 646, 


2644. Add. Annotation :—Generally, Mentd. Pailin 
v. Northern Heap loys. Mutual Indemnity 
Co. (1925), 95 L. J. K. 

2657. Add. Annotation :—Consd. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 554, 
2718. Add. Annotation :--—Consd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 
2740. Add. Annotation :—Generally, Refd. Lake 


B. 26. 


v. Simmons (1926), 95 lu. J. K. B. 586. 


Part IV.—Life Insurance. 


2906. Add. Annotation :—-Apld. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 554. 


2907. Add. Annotation :—Apld. Tooker v. Law 
Union & Rock Insce.; [1928] 1 K. B. 554. 


|—On July 10 L. sent to defts. a 


2907a. 





PART Ill. SECT. 2, SUB-SECT. 2. 

t i. —— Liability of insured—~ 
Refusal to subrogate.]—-GLOBE & 
RUTGERS FrRE INSURANCE Co. 1. 
TRUEDELL, Baa Pe D. L. R. 659; 60 
O. L. R. 227.—CAN. 


PART Itl. SECT. 8, SUB-SECT. 2.—-B. 


h (p. 311) i. ——-—, ]-—CLARKE v. 
FIDELITY-PHOENIX FIRE INSURANCE 
Jo. OF New YORK, [1926] 1 D. L. R. 
303; 580. L. R. 148.—CAN. 


PART Ill. SECT. 5. 


h i. ——— Covering note issued by 
broker—Loss before issue of policy— 
Broker not liable as insurer.}—BROIT 
” BENNIE 8S. CoHEN & SON i .8. W.), 
Lrp. (1926), 27 & R. N.S. W. 293 
4 N. Ss. e Ww. N. 44.—- AUS. 


k i. ——.J—-SUN INSURANCE OFFICE 
vw. Roy (Can.), (1927) 1 D. lL. R. 17; 
Ss. Cc. R, 8.—CAN. 


PART III. SECT. 7, SUB-SECT. 2. 


2599 i. Hzplosion—Grain-dust ex- 
plosion.|—A policy of insurance against 
tire, which includes the condition that 
the co. shall inake good loss or damage 
caused by the explosion of coal or 
natural gas in a building not forming 
per of gas works, & loss or damage 

y fire caused by any other explosion 
covers loss caused by a grain-dus 
explosion, where, although the origin 
of the explosion cannot be positively 
proved, its most probable cause is 
found to have been the ignition of the 
particles of grain-dust suspended in 
the air.-RIEDLE BREWERY, LTD. vw. 
MERCHANTS FIRE ASSURANCE CORPN, 
OF NEW YorRK a {1926] 1 
W. W. R. 497.—C e 


am. “ Burning of prairic.’*}—WrEsT 
RanD Estates, Lin. v. NEw ZEALAND 
ees, Co., LTD., [1925] App. D. 


PART III. SECT. 7, SUB-SECT. 3. 


2629 v.'————- -———~~ -—-—.]—A_ con- 
dition, that the insurer is not lable for 
loss ‘‘ if any su uent insurance is 
effected with any other insurer, unless 


& until the insurcre assents thereto,” 
is not applicable so as to defeat the 
insured’s claim for loss, merely because, 
without the insurer’s assent, he subh- 
sequently obtains from another co. a 
policy which never attaches by reason 
of the application of the condition 
therein, that “‘ the insurer is not liable 
for loss if there is any prior insurance 
withany other insurer.’’—FIOME LNSUR- 
ANCE Co. OF NEW YORK v7. GAVEL, 
f1927) 3 D. L. R. 9293 [1927] 8. C. Rk. 
481.—CAN. 


d (p. 320) i. On change of nature 
0) et foray on insured premises. }— 

EST RAND ESTATES, LTD. v. NEW 
ZEALAND INSURANCE Co., LTD., [1925] 
App. D. 245.-—S. AF. 





PART III. SECT. 10, SUB-SECT. 2. 


m i, ——.}—MATERGIO v. CANADA 
ACCIDENT. & FIRE ASSURANCE CO., 
{1926} 1 D. L. R. 1002; 58 N. 8. RR. 
415.—OAN. 

sn. After recovery of judgment ayainst 
railway company responsible for jire— 

dw. 7, ¢. 32, 8. 9.J--BANTING ¥v. 
WESTERN ASSURANCE ©o., BANTING 
v. LAW UNION & CROWN MORTGAGE Co. 
(1913), 21 Man. L. R. 142.-~-CAN., 


PART IIL SECT. 18, SUB-SECT. 2.—A. 

2749 ii... -——-.)—Swirt vw. Nitw 
ZEALAND INSURANCE Co., LTv., [1927] 
V.L. R. 249; 48 A.D. T. 182; [1927] 
Argus L. R. 194.—AUS. 


PART III. SECT. 13, SUB-SECT. 2.—B. 

1 i. Purchaser of property 
subject to morigage~— Alt. h fire defore 
regiatraiton of transfer.J—RovaL INn- 
BURANCE Co., LTD. v. Myzius (1926), 
ag L. lt. 477; [1927] V. I. Re 1— 





Cente, 


PART IV. SECT. 4, SUB-SEOT. 1. 


2781 i. oc sc of statute—Insur- 


ance on own life—For benefit of another.} 
—Re MORRIS, HATTER v. BOWMAN’S 
BuLpRS. . SUPPLIES (Ont.), [1927] 1 


D. Ll. R. 805.—CAN. 


PART IV. SECT. 5. 
ri. Insurance for benefit of intended 
wife—Followed by marriage—V alid.}]—- 
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proposal for an insurance on his life, in which 
he stated that he was ‘‘ now free from serious 
disease or ailment.”’ The proposal contained 
this declaration: ‘‘ It is hereby declared that 
the above particulars are true, & it is agreed 
that this proposal & declaration shall be the 


ke WYTHE, [1927] 2 D. L. R. 1161 ; 
60 O. L. R. 323.--OAN. 


PART IV. SECT. 9, SUB-SECT. 1.—B. 


roi, -—~——~.]—TURNER v. BRITIAN 
COLUMBIA MutuUAL BENEFIT ASSOON, 
(8. Cu), [1927] 4,0. 1. 8. 5415 (1927) 
3 W. W. R. 341.—CAN. 


PART IV. SECT. 9, SUB-SECT. 2.—D. 


2906 i. Material alteration in health.) 
——A., after meking a proposal for a 
policy of life insurance & undergoing, 
on Mar. 8, a medical examination, 
consulted a doctor the next day, & 
on his advice was, on Mar. 16, operated 
upon for hydrocele. On Mar. 15 the 
premiuin had been paid & a prowemonal 
receipt given, & on Mar. 20 the co.’s 
acceptance of the risk was posted. A. 
died from heart failure on Mar. 24 :-——~ 
Held: (1) non-disclosure of any 
material circumstances arising at any 
moment between the proposal & the 
complotion of the contract avoided the 
contract; (2) the consultation on 
Mar. 9 & the operation were material 
facts, which A. ought to have com- 
municated to the co-WALL vw. 
SOUTHERN CROSS ASSURANOR CO., LTD., 
[1927] N. Z. L. R. 106.—N.Z. 


PART IV. SECT. 10. 


sp. Dupes I ens olicy restte- 
citated.J—BIRKETT 0. ORTHERN I. 
Ass’or Co., {1927) 4 D. I. RR. 91; 60 
O. L. R. 666.-—-CAN. 


PART IV. SECT. 11, SUB-SECT. 1. 


bi. —- — Indebledness exceeding reserve 
value—~Termination of policy.}—~Tras- 
DALL ¥. SUN Lith ASSURANCE OO, OF 
CANADA, [1927] 2D. L. BR. 502; 60 
O. L. R. 201.—0AN. 


PART IV, SECT. 11, SUB-SE.CT. 5.——A. 
ai. —-— Death in e-—Deceased 
oehtole while ne 


_. on motor 
running—Deceased aware of danger from 
so doing.|}—Held: on the evidence, 
it was a case of suicide.—-LANG SHIRT 
Co.'s TRUSTEE v. LONDON Ta. INA. Co., 
(1997) 8D. L, R. 89; 60 0. L, R. 4786.— 


basis of the contract of assurance.” On 
July 15 defts. replied stating ‘‘ The proposal 
made by you... hasthis day been accepted, 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium, .. . The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.”” On July 21 L. began to 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which L. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time lL. was 
seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured :— 
Held: (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were con- 
tracts uberrime fidei, there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves.— -LOOKER 
v. LAW UNION & Rock INSURANCE Co., LTD., 
[1928] 1. K. B. 554; 97 L. J. K. B. 323 3 137 
L. T. 648; 48 T. L. R. 691. 

2988. Add. Annotation :-—Mentd. Fisher v. Walters 
(1926), 90 J. P. 195. 

2950. Add. Citations :-—{1927]1Ch.55; 95L. J.Ch. 
434; 135 L. T. 558; 42 T. L. R. 504, C. A. 


Add Annotation :--—Refd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Gh. 411. 


2954. Add. Annotation :—As to (1) Distd. Royal 
London Mutual Insce. Soc. v. Barrett, (1938) 
Ch. 411. 

2962a. ——-- .—An assurance co. issued a 
pouiey containing the following condition : 
** 5, Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfacto proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the directors at least one month prior to 
the date of death.’’ The co. vanced 
money to the assured on a mtge. of leasehold 
property & on assignment to them of the 

olicy by way of security. It was provided 

'y a clause in the mtge. that the co. should 
satisfy themselves primarily out of the pokey 
money. The assured committed suicide, 
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the co. commenced an action against his 
extrix. for the purpose of enforcing their 
security :—-Held: upon the true con- 
struction of clause 5, the expression ‘ third 
parties’? did not include the assurer, & the 
co. was entitled to proceed to enforce the 
security against the leasehold property, & 
the policy was void.—RovaL LoNnbpOoN 
MUTUAL INSURANCE SoOcIETY v. BARRETT, 
[1928] Ch. 411; 97 L. J. Ch. 177; 139 L. T. 
208; 44 T. L. R. 363; 72 Sol. Jo. 240. 


2963. Add. Annotation :—Mentd. Re Wethered, 


Ee p. Salaman, [1926] Ch. 167. 


2966. Add. Annotation :~---Consd. Royal London 


Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 


2969. Add. Annotations :—Consd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179. Refd. James 
v. British General Insce., '1927] 2 K.B. 311. 


2993a. Extension of period of policy by insured— 


Effect of.|—By an“fmsurance policy dated 
Aug. 13, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 


' the benefit of the policy to deft. In July, 


1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
& this extension was given effect to by 
indorsing on the policy a declaration ‘ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
before Oct. 31, 1926.’’ No assignment was 
ever made of the benefit of this extension. 
The assured diced on Oct. 1, 1926 :—-Held: 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., & she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entercd into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & dcft. 
was, on that ground, entitled to the policy 
money.-—ROYAL EXCHANGE ASSURANCE 2. 
Hope, [1928] Ch. 179; 97 L. J. Ch. 153; 138 
L. T. 446; 44 T. L. 2. 1603 72 Sol, Jo. 68, 
CG. A. 


3050. Cilations:—For “ Ex p. LANCASTER ’’ read 


‘* Re JAcon’s EsSTATR, LANCASTER t'. GASELEE, 
Ke p. GANCASTER.”’ 


3052a. -~--—- ~— —-~--.]—The grantee of an 


annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, ‘‘ at the time of making such 
repurchase,’”’ by notice in writing elect to 
take the policy, the grantce would assign 
to him any policy ‘‘ then vested ”’ in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. Theo policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy :—Held: (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. Semble: (2) although he 


81; [1023] 2 W. W. R. 99.—CAN. CAN. 
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might have let: the policy drop, he was not, 
at any time, cntitled to surrender it for his 
own.——HAWKtIns vv. Woopaatr (1844), 7 
Beav. 565; 8 Jur. 743; 49 EK. R. 1185. 

3052b. Contract to redeem annuity—Whether 
insurance policy included.|~-MILWARD  v. 
Lysons (1836), Donnelly, 51; 47 IE. R. 220, 
1. C, 

3052c. —--~ Annuity not redeemed by grantor.]— 
Upon the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death :— 
Held: B. was entitled to receive the policy 
money from the assurance co. & the bonuses 





Part V. -Accident Insurance: 


payable in respect thcereof.—-BASHFORD v. 
YANN (1863), 33 Beav. 109; 9 L. T. 43; 11 

W. RR. 10387; 55 E.R. 308. 

Annotation :—Refd, Preston v. Necle (1879), 12 Ch. D. 760. 

3066. Add. Annotations :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. Refd. Smith 
v. Wood (1928), 139 L. T. 250. 

3091. Add. Citations :—-95 L. J. Ch. 1385 
L. T. 374. 

8097. Add. Annotation :—-Gencrally, Refd. Trede- 
gar v. Harwood (1927), 44 T. L. BR. 17. 

3104. Add. Citation :—134 L. T. 557. 
Add. Annotation :—Retd. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 


3128. Add. Annotations :—Consd. Home & Colonial 

‘ Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


195 ; 


Insurance against Liability 


for Accidents to Third Persons. 


3139. Add. Annotation :—As to (2) Apld. News- 
holme v. Road Transport & General Insce. 
(1928), 45 T. L. R. 123. 


3141. Add. Annotation :—Apld. Roberts v. Anglo- 
pange Insce. Assocn. (1927), 96 L. J. K. B. 
5 

3148. Add. Annotation :—-Generally, Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 686. 


3155. Add. Annotation :—-Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 


3157a. —-— ‘‘In charge of any vehicle.’’]—By 
a policy of insurance against death by 
accident the insurers undertook to pay £250 
in case of death, ‘if the reader while a 
pedestrian in a public thoroughfare be killed 
by accidental impact with a moving vehicle,”’ 
provided that ‘‘ the reader be, not at the time 
of the accident in charge of any vehicle.’’ An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, &, having pushed it 
some way, stopped to speak to another man 
& stood holding his bicyle, & an unattended 
motor-car came running down the hill & 
struck the insured person & caused his death : 
—RHeld: the word ‘“ vehicle’’ included a 
bicycle, &, as the deceased man was “ in 
charge of ”’ the bicycle within those words in 
the policy, the insurers were not liable.— 


PART IV. SECT. 15, SUB-SECT. 2. 


n i. Application for declaration 
as to—Who may apply—Onlarion Insur- 
ance Act, 1924, 8. 154 (2).]J—~He TURNER 
«& CANADIAN ORDER OF FORESTERS, 
{1926} 4 2. L. R. 793; 59 0. L. R. editor 
348.-—-CA & 

Bq: ies of grant of probate— 
Necessily for.}-—NATIONAI LIFE INSUR- 
ANCE Co. ©. Me coer a {1926]) 2 
D. L. R. 550; (1926) S. C. ht. 277.— 


kin of 





Ce aaendmmeneed 





the sum so paid.— 


PART V. SECT. 1, SUB-SECT. 4.—A. , LT 
st. Newspaper eet ey of 11928] OR as 2 R. 1 
adjudication as to next o n.J—Held : 
it was a condition Lilie Boe to p a 
ment, that the person claiming sho 
produce the decision of creed propriciars 
f the paper that he was the next of 








deceased.—-LAW 
ene (1894), 21 Rt. (Ct. of Sess.) 1027.—- 


-}~-Where deceased 
left. three brothers & a sister, 
adjudged the sister next of kin 
paid the money to her :—ZHeld: 

the vrothers had no 


UNTER 
(1904), 7 ¥F. XCt. of Sess.) 136.— SCOT. 


AN, clad V. SECT. 2, SUB-SECT. 2. 
—— —— “ Business of farmer” 
—What is een GUARDIAN ABSUR- 
Ry ial a . 


ae V. SECT. 2, SUB-SECT. 3. 

-}--Pltf., a@ workman 
Sieve by the M. Co., 
& obtained an award for “compensation 


HARPER v. ASSOCIATED 
(1927), 45 T. L. R. 331. 

3157b. S. FP. YANSFORD v. LONDON EXPRESS 
NEWSPAPER, Lp. (1928), 44 T. Iu. R. 349; 
72 Sol. Jo. 240. 


3176. Add. Annotation :—Refd. Rowett, Leaky v. 


NEWSPAPERS, LTD. 


Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 
3194a. v. BRITISH GENERAL 








INSURANCE Co., No. 3214a, post. 

3200. Add. Annotation :—Refd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T.. L. R. 692. 

3205. Add. Annotation :—Apld. Wales v. Iron 
aoe Employers’ Assocn. (1928), 21 B. W. 
m € 16 

3205a. S. P. WALES v. IRON TRADES caer seers 
rs al , LTD. (1928), 21 B. W. C. 316, 

3205b. —----- -——.]—-A workman was 
employed by a co., which went into liquida- 
tion, & ceased to. carry on business. The 
co. were insured at the time of an accident 
to the workman with an assocn., whose arts. 
formed the contract of insurance. By the 
arts. the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of the assocn. Membership was 
to cease if the co. went into liquidation, or 


nee 


v1 NEWNES, under Workmen's Compensation Act, 
1902. At the date of the award the 
M. Co. were being wound up. Pitf. 
alleged that the C. Co., were liablo 
to indemnify the M. Co. against losses 
or liability undor the award, & brought 
an action for a declaration that he had 
a first charge upon the money which 
the M. Co. were entitled to receive 
from the C. Co., _& for an order for 
payment. The C. Co. admitted that 
they had Gauca a policy which was 
valid iad ave at the date of pltf.’s 
inj ew which they agreed to 
indemnity he M. Co. ainat Joss for 
damagos on account of bodily injuries 
suffered within the period of he aie 
by any puLplo ye i—Held : 

no status maintain the Pion —_ 
DIBOURDI Ry SULLIVAN GrRovur MINING 
Co, & MARYLAND CASUALTY Co, (1910), 
15 B. C. R. 305.—CAN. 


& the 


right to share in 
2. LIUNTER 


CRIMP, 
108.—N. Z 


was injured, 
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ceased to carry on business. The workman 
having applicd for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him :—Held : on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnificd the co. 
during its continuance of membership, & 
membership having ccased, the contract of 
insurance lapsed, & the assocn. was under no 
liability to the workman.—HIINDMARCH 1. 
CARTERTHORNE COLLIERY, Lrp. & DurHAmM 
COLLIERY OWNERS’ Murua Prorecrion 
Assocn. (1928), 21 B. W. C. ©. 44, C. A. 

3206. Add. Annotations :-——-Distd. Hindmarch +. 
Carterthorne Colliery Co. & Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. C. C, 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
C. C. 316. 

3210. Add. Citation :---95 L. J. K. B. 25. 
Add. Annotations:——As to (1) Distd. Wind- 
march v». Caterthorne Colliery Co. & Durham 
Colliery Owners’ Mutual Protection Assoen. 
(1928), 21 B. W.C. ©. 44. Generally, Consd. 
Wales v. Iron Trades Employers’ Assoen. 
(1928), 21 B. W. G. C. 316. 

3213a. S. P. WALES v. TRON TRADES WMPLOVERS’ 
Assocn., Lrp. (1928), 21 B. W. Cc. C. 316, 

3214. Add. Annotations :—As to (1) Folld. James 
v. British General Insce., [1927] 2 kK. BR. 311. 
As to (3) Folld. James v. British General 
Insce., [1927] 2 K. B. 811. 

38214a. —-—- ~~- -.]-—A policy of insurance pro- 
vided that the insurance co. would indemnify 
the assured against all sums which he might 
be legally liable to pay for damages ar 
compensation to any person for accidental 
bodily injury or accidental damage _ to 
property, where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
place between it & a motor cycle, the result 
being that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injured> driver 
brought an action for personal injuries against 
the insured, in which he was awarded damages 
& costs, & the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages & costs :-- - 
Held: (1) the policy covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal pope quence ; (2) the 
policy, by covering these liabilities, was not 
void as against public policy, & the insured 
was entitled to the indemnity which he 
claimed.—JAMES v. BRITISH GENERAL IN- 
SURANCE Co., [1927] 2 K. B. 311; 96 J. J. 


Vol. XXIX,--Insurance. Cases 3205b—3217b. 


K. B. 729; 138717. T. 156; 43 T. L. RB. 354 ; 
71 Sol. Jo. 273. 

3216a. ---——,|—- JAMES v. BRITISH GENERAL 
INSURANCE Co., No. 3214a, ante. 

3216b. Protection against criminal consequences.| 
—JAMES v. BRITISN GENERAL INSURANCE 
Co., No. 3214a, ane. 


3217a. —~--- ——— Actual driver also insured— 
Ratable contribution.]—G. took out with the 
M. co. a motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & previding as following: 





‘* Con- 
dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed & competent driver & not being 
insured under any other policy. Condition 
10. If at the happening -.f any accident, 
injury, damage, or loss cuvered by this 
policy there shall bé subsisting any other 
Insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereo{ for compensation.’”’ L., G.’s 
brother-in-law, took out with the G. co. a 
similar policy, providing that ‘‘ insured will 
also be indemnified hercunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,’’ & that ‘ if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than aratable proportion of any sums payable 
in respect of such accident loss or damage.”’ 
While LL. was driving G.’s car with G.’s con- 
sent it had acollision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co. :—Held: in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, & each co. was liable to 
pay claimants half the amount claimed.— 
GALE v. MOTOR UNION INSURANCE Co., LTD., 
Loyst v. GENERAL ACCIDENT Fire & LIFE 
ASSURANCE OoRPN., LTp., [1928] 1 K. B. 
359; 96 lL. J. K. B. 199; 188 L. T. 7123 43 
T. L. R. 15; 70 Sol. Jo. 1140. 

3217b. Action by repairer against insurers for 
repairs—Right of insurers to be subrogated 
to owner’s rights against repairer.|—In an 
action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the car on the occasion of 
a collision. The insurance co. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled :—Held: the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights against the 
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. . » ScorrisH INSURANCE Corpy 
i tled to rely Pace t. Cul ieee 
SW ie cba teen Yo the repairs lain. | Mousram’, '4a (1020) 107 Le. Jo, 185, 


Part Vil.—Iinsurance against Burglary and Theft 


e through theft & any other loss 


3252. Add. Citations: . C. 140; exchang 
136 L. oon wee. i ae. 76 Bol. Jo. whatsoever through theft or other dishonesty. 
1111; 32 Com. Cas. 62, H. L. During the currency of the policies pltf. was 
$256. Add. Annotation :—-Refd. Lake ». Simmons induced by false representations to discount 
(1926), 95 L. J. K. B. 586. certain bills of ereneney Fes berrdnebed ae 
8257. Add. Annotation :—Generally, Refd. Lake v. honoured, fe eee nei ot he had suffered o 
per Se cee or ae! Ponte ough having dealt in the bills. Deft, 
4 ae gl een ; oss through hav bills. : 
BEDE, ae ee pan eed ene a ae rs contended that the above provision in the 
4256- 70 Sol. Jo. 584: 81 Zs ; 4 Cas. 271. policies only covered accidental loss of docu- 
0. A.: ee 1 997) A. C. 487: 06 L Tk B. ments or physical deprivation of the pos- 
621; 187 L. 1.233: 43... R. 417: 71 Sol. session of documents:—Held: pltf.’s loss 
Jo. 369: 33 Com. Cas. 16. H.L. m veces was caused by dishonesty within she poney = 
8260a. “‘ Dishonesty *’—Discounting bills of ex- ye v. BLACKBURN ( )s »L.R. 


change subsequently dishonoured.] — Pltf. ; 
was insured by two policies, subscribed by 8269. Add. Annotation :—Refd. Lake v. Simmons 


deft., against loss or deprivation of bills of (1926), 95 L. J. K. B. 586. 


Part Vill—Other Kinds of Insurance. 


3279a. ——— To be used only for commercial description. RoBERTS v. ANGLO-Saxon In- 
travelling—-Damaged whilst carrying pas- SURANCE Assocn. (1927), 96 L. J. K. B. 590 ; 
poe eo Pipe ta a a statement in a proposal 137 L. T. 243; 43 7. L. BR. 859, C. A. 
orm that a motor car was to be used only Feit Li . 
for commercial travelling was a statement amas Go ee n :—Refd. Lake v. Simmons, 


descriptive of the risk covered by the insur- 

ance, & the insurers were not liable for an 3988, Add. Annotation ;—Refd. Royal Exchange 
accident which happened while the motor Assce. v. Hope, [1928] Ch. 179. 

car was being used to carry passengers, 

carrying passengers not being within the 8289. Add. Citation :—95 L. J. Ch. 24. 


PART VI. SECT. 1. 7 PART VIII. Maer in ae pore was ue 

3220 iii. S. P. Vicrory v. Sas- i. Misstatements in proposal-— TERS Ue a Se cane 
KATCHEWAN GUARANTEE & Fineuiry W hai amount to.}—A motor vehicle ANOR Oo., [1926] N. 2 L. R. 805.— 
Co., Lrp., [192713 D. L. R. 647; [1927] in the possession of the purchaser N-4. 
2W. W.R.577; 21 Sask. L, R.551-— under o hiro-purchase agreement was g¢ iii, —— —— }-Held: a 
destroyed by fire. An action was gtotement that the motor car insared 











PART VI. SECT. 3. brought by the two parties to the hire- 
soa ART VE SPOT: ® Pirie "atoorsond upton apelicy is,e,nemt, one, whereas In fact 1 wn 
RuR«aL MUNICIPALITY OF ENFreLp v, ‘88ued in the names of both parties. jo resentation which avoided the 


ARANTEE ‘ Defts. pleaded that all benefit under the Pare 
iD. ask) (1996) 4 Don 37; Peter in te cee ike Pine, Con 11997] 1D Le Be. 4354 59 
[ deka pee aoe ° proposal began ns L/we, the undor- N.S. H. 81.—OAN. 

: "  6—sé ANE osire nsure my/our motor a ri r influence o 
Chan Bones Cn ae ieee v- vehicle.” After the words ‘“ owner’s ab IS ike ee ae pairs ie of 
3 Ww. WwW. it 1 -37M er 7 ), 1927) full name,” was written the names of  secover—Construction of policy.|—BAl- 
ow. We Et. J 5 3 aM. Ja. It. 6.— CAN. both pltfs. “‘ for their respective rights wary v. ATLAS ASSURANCE Co., LTD. 

3243 i. Embezzlement—Commiticd & interests.” The question “ Have (1937), 48 N. L. R. 467.—S. AF. 
within twelve months prior to notice of you ever mado a claim against any 
discovery—What amounts to. }—LONDON psuranc® co.’ was answered ‘ No.’ .—-—— Insurance not to be effective 
GUARANTEE & ACCIDENT Co., LTD. v. The proposal was signed by only one until payment of premium—Failure to 
Ciry OF HALIFAX, (1927) 1b. LL. R. pltf. Although pltf. who signed the pay premium.|--Held: the insurance 
1129; [1927] S.C. R. 165.—CAN. proposal bad never made a claim, the eo. was not entitled to sue the assured 
other had done so:—/ield: a non- for ashort period premium, as the con- 

















PART VII. SECT. 1. suit, on the ground that the evidence tract was net complete until the 

3248 i. Commencement of risk —Cover- pores the plea, should be set aside.— remium was paid & accepted, & the 

ing note issued by broker—,Loss before EYERS & PaDDINGTON MoToR SER- fouding over to the assured of the 

issue of policy--Broker not liable as Vick, LTD. ». DaLaetTy & Co., LTD. policy containing tho proviso did not 

insurer.|-—-BRoIt v. BENNIE 8. COHEN Care 26 8. R. N. 8. W. 195; 43 amount to a waiver of the condition.— 

& Son (N. S. W.), Larp. (1926), 27 . 8. W. W. N. 39.—AUS. SouTH BRITISH INSURANCE Co., LTD. 

S. KR. N.S. W. 29; 44N. 8S. W. W.N, g ii. _— .--A proposal wv, STENSON (1928), I. i. R. 52 Bom. 
44,.—AUS. for a insurance of a, motor car soe 532.—IND. - 

tain e quostion, ‘‘ Has any proposa, 

PART VII. SECT. 2. for insurance, or any policy ever been | & Vi. ~—— Amount recoverable. }~On 

sa. 2jurslary from, “safe or vault withdrawn, doolined gr angalled 17 ap epRraloa of tho value of an automo; 

de tn schedwle.”"}—Where money Pitt.’s answer was ‘‘ No.” Pitt fire, the fact that the sound value 


stolen by burglars was, at the time of held a policy over the car with another by 
Eee ee in ths suds ta hese ee Tie a eT RER TC Seariogtaks be tne same ly not error on the face 
Held: the assurance was not confined > Held : the word “cancelled meant of the award, but is only cred aap way 


to money in the safe.—WOODWARD'S, the de nation of the policy b of saying there waa a total loss.— 
Peat te CTE ic: aeatautea te alle Be tuatt aNAE Godel gas RTT Tie 
UARANTEE Co., -L. BR. : on 0 e policy by mu ee ate ; 
(1927) 1 W. W. R §29; 88 B.C. RR. ar ent did not amount to a 3 W. W, R. 668; 36 Man. L. BR. 310.— 
171.—CAN., cancellation, & the answer to the * 
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Vol. XXIX.—IJnsurance. Cases 3330-3398. 


Part 1X.—Wagering Policies. 


3330. Add. Annotations :—Refd. Weddle, Beck v. 
Hackett (1928), 45 T. L. R. 67. Mentd. 
Ellesmere v. Wallace (1928), 44 T. L. R. 798; 


a v. Thomassen (1928), 45 T. L. R. 
2. 


Part Xl—Mutual Insurance Associations. 


3866. Add. Annotations :—Refd. Dominion Tron 
& Steel Co. v. Invernairn, [1927] W. N. 277. 
Mentd. I. R. Comrs. v. Westleigh Estates Co., 
I. R. Comrs. v. South Behar Ry., I. R. Comrs. 
v. Eccentric Club (1925), 12 Tax Cas. 657; Re 
Debtor (No. 3 of 1926) (1926), 185 L. T. 689. 

3867. Add. Annotation :—Refd. Cornish Mutual 
Assce. v. I, R. Comrs., [1926] A. C. 281. 

33868. Add. Annotations :—Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. CO. 281; 
Greenberg v. Cooperstein, [1926] Ch. 657; 


PART X. SECT. 1. 
pi. jl. vo. 1500 CLUB or 
CALGARY (Alta.), [1926] 3 W. W. R 
468; 46 Can. Crim. Cas, 276,-—-CAN. 


sd. Discrimination in rates charged— 


Investigation by 


or eee 9 eee femmes 


1924, 8. 2 


715 


Superintendent 
Insurance under Ontario Insurance Act, 

62— Position cd& duties of 
Superinicndent.J—-Re GENERAL ACCI- 
PUNT ASSURANCE Co., (1926) 2 D. L. R. 
390; 58 O. L. R. 479.—CAN, 


Re United General Commercial Insce. Corpn., 
[1927] 2 Oh. 51. Mentd. Thomas v. Evans, 
I. 2. Comrs. v. South-West Lancashire Coal- 
Owners Assocn. (1926), 135 L. T. 678. 


3396. Add. Annotation :-—Refd... own v. Harrison 
(1927), 96 L. J. K. B. 1025. 


3397. Add. Annotation :—Consd. Brown v. Harrison 
(1027), 96 Ll. J. K. B. 1025. 


3398. Add. Annotation :—Refd. Brown v. Harrison 
(1927), 96 L. J. K. B. 1025. 
of PART XI. SECT. 4, SUB-SECT. 1. 


sf. Provision for lien on ships insured 
for Fe ase of losecs inecurred— 
Validit 


d y.l—Re TUCKER, Kx p. MARINE 
INSURANOE CLUB (1886), 7 Nfld. L. I. 
AN 123.—-NFLD. 


Cases 10—508e. 


Enauisy AND Emptre Digest SUPPLEMENT. 


INTERPLEADER. 
Part I].—Interpleader in the High Court. 


Add. Annotation :—-Apld. Republica de Guate- 
mala v. Nunez, |1927] 1 K. B. 669. 


10. 








42. Add. Annotation :—Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 383. 

88. Add. Annotation :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 

178a. -|—The sheriff in possession of 


goods under a writ of fi. fa. being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor’ obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
yoods :—Held: he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 
sale.—CHILD uv. MANN (1867), L. R. 3 Eq. 
806; 16 L. T. 49 

178a. Claim of equitable nature.| -—— The sheriff 
having taken in exccution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from his co-administrator, was served 
with a notice from another party, that he & 
others were also entitled to shares in the 
goods, as next of kin to the intestate, & 
that, upon a bill filed by them in the Ct. 
of Ch. deft. had been restrained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioned 
by the seizure :—Held: this was not such a 
claim as entitled the sheriff to apply for relief 
under Interpleader Act, 1831 (ec. 58).— 
ROACH vu. WRIGHT (1841), 8M. & W. 155; 
1] Dowl. N.S. 56 ; 10 L. J. ane 2607; sub nom. 
RoOvUCH v. WRIGHT, 5 Jur. 755 


Annotations :—Reid. Bird v. Crabs (ssn), 30 L. J. Ex. 318; 
Richards uv. Jenkins (1886), 17 Q. B 544. 


324. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 kK. B. 669. 


-'~-—On Aug. 20 the sheriff, under a 
fi. fa. against A., took possession of B.’s furni- 
turein A.’shouse. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 








443a. 


PART II. SECT. 3, SUB-SECT. 2.—C. 

70v. .]-—-WESTERN CANADA 
LOAN & Savinas Co. v. COURT (1877), 
25 Gr. 151.—CAN. 








PART II. SECT. ar eae 3.— vendor general 


140 i, ohasiciy for notice of claim to 


execution creditor. ]|—FRASER Vv. EKSTRON 
Panta (1900), 7 


PART II. SECT. 5, SUB-SECT. 1.-—C. 
so. Purchaser from Fy lee hep 


ent within , 
c. 59.J—-HAYS ». O’CONNOR (i861), a & (p. 491) i, 
U. Cc. R. 251.—CAN, 


sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. 3B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against. 
the sheriff for damages & costs :—Held: the 
sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 
order, to dispose of the:-matters in question 
between him & pltf.—AYLWIN v. EVANS 
(1882), 52 L. J. Ch. 105; 47 L. T. 568. 


Add. Annotation :—RKefd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 


447. 


454. Add. Annotation :-——Refd. Republica de Giate: 
mala v. Nunez, [1927] 1 K. B. 669. 

455. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 

456. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 

462a. With leave.]—Under Qt. S. C., Ord. 57, 





r. 11, an appeal lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue.— REPUBLICA 
DE GUATEMALA v. NUNEZ, [1927] 1 K. B. 669 ; 

96 L. J. K. B. 441; 1386 L. T. 748; 43 


T. L. R. 187; 71 Sol. Jo. 35, C. A. 
mh aig :—Mentd. Richardson v Richardson, [1927] P. 


464. Add. Annotation :—Apld. Republica de Guate- 
mala v. Nunez, [1927] 1 K. HK. 669. 

——.|—-BOUCICAULT  v. 
(1886), 2 T. L. R. 646, D.C. 

503a. Whether entitled to costs.}—MORLAND v. 
CHITTY (1833), 1 Dowl. 520. 

503b. —---.]-- DABBs v. HUMPHRIES (1835), 1 
Bing. N. C. 412; 3 Dowl. 377; 1 Hodg. 4; 
1 Scott, 325; 4 L. J.C. P. 101; 131 Mi. RB. 
1176. 


497a. PONSFORD 





ROTHERHAM (1836), 2 


508c. 
1 Hodg. 461; 2 Scott, 





.|—WEST v. 
Bing. N. C. 527; 
802; 132 HK. l. 206. 


PART II. SECT. 8, SUB-SECT. 4. 


Terr. L. R. 1.— e. On appeal, 11 P. R. 296. 


PART II. SECT. 8, SUB-SECT. 7. 
d (p. plats On appeal, 11 P.R. 296. 
————~ ———~, ] — FURLONG ?. 
ReaD gage 12 0. R. 607 -—CAN, 
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Vol. XXIX. Interpleader. 


Case 595. 


Part IIl.——Interpleader in County Courts: 


595. Add. Annotation :—Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


PART Ill. SECT. 1. 


——,]——KELLINGTON v. ROSA 
(Sesh Js [1927] 2 W. W. BR. 309.—-CAN. 


d i. Issues involving under $800.J— 
Tho district ct. has jurisdiction in 
interpleader matters where the value 
of the goods does not exceed $800.— 


KNox: - SHAW, ate D.L. R. feo x 
[1927] 2 494; 21 Sask. L 
§693:8 C. B. R. 331, —CAN. 


ceewee, fem 


district ct. judgo has 
no S arcaiotna oe Eee with an inter- 
pleader issue which brings the titic to 
land in question, although the issue is 
sought as a result of a seizure of land 
by the sheriff under on execution under 
a district ct. judgment.—FarRMrry’ 
MUTUAL Haiu INSURANCE Co. ». 
Foster, [1925] 3 D. L. R. 746; pr923) 
ERE Rt. 515; 19 Sask. I:. R. 5 
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sl. Zo set aside bill of sale ag fraud on 
ercditors.|—ln an interpleader issue 
the district ct. has jurisdiction to set 
aside a bill of sale, on the ground that 
itis a fraud on creditors, as being relief 
ancillary to a matter falling within the 
jurisdiction of ue et. under District 
Courts Act, R. 8S. 8.. 1920 ce nee . 27. 
—KNOX v. Sina, T1927} 3 L. R. 
1185; [1927] 2 Ww. R. tive 21 
Sask. L. R. 593; aC, B.R 33t, - CAN, 


Cases Sa—202a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


INTOXICATING LIQUORS. 


Part |.—Definitions. 


9a. 





Addition of quinine.|—Whether the 
addition of quinine to wine makes the 
- mixture cease be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), 60 as to 
exempt the seller from holding a justice’s 


licence, depends on the proportion of the 
mixture.—SHARP v. SPARKES (1926), 70 Sol. 
Jo. 1069, D. C. 

Add. Annotation :-—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 287. 


12. 


Part I1l—Application for Licenses. 


49, Add. Annotation :-—Refd. R. v. Southampton 
County Confirming Committee, Lz p. Slade 


(1928), 45 T. L. R. 72. 


Add. Annotation :—-Refd. Thomas v. Newing- 
ton Licensing JJ. (1928), 136 I. T. 638. 


92. 


Part 1V.—Grant of Licenses. 


140. Add. Annotation :—-Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 


141. Add. Annotation :—Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 


——— Pending hearing of summons 
against applicant.|—Applts., the licensee & the 
owners of a public-house, applied to the 
licensing justices on Mar. 1 for a renewal of 
the licence, which was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
be held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, & on 
Apr. 12 the licensing justices refused the 
renewal :-—Held: the adjournment did not 
amount to a refusal of the renewa].— THOMAS 





1412. 


v. NEWINGTON LICENSING JJ. (1926), 1386 
L. T. 6388; 43 T. L. R. 1813 sub nom. 
THOMAS v. NEWINGTON LICENSING JJ., 


MrEvux’s BREWERY Co., LTp. v. NEWINGTON 

LICENSING JJ., 91 J. P. 37; 25 1. G. R. 109. 
149. Add. Annotation :—Apld. Frome United 

Breweries Co. v. Bath JJ., [1926] A. C. 586. 








202a. Applicant’s willingness to contribute to com- 
pensation fund.]—A question arose which of 
two adjacent licensed houses should be 
eranted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing Justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house :—Held: (1) in. 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 


PART I. RYALL (Man.), [1927] 1 W. W. R. 635 ; ——.J-—R. v. ROTTERMAN 
1 i. “ Spirite "—Include rum—In- 48 Can. Crim. Cas. 360.—CAN. cout.) (1936), iT Can, Grim, Gas, 44 
a Aste Te 8. Mokena (1926), Drasucovion (Man), 11997)" s 
8 —Re v CKENZIE . RASHCOVICH an.), 9 ‘ — 
45, Can. Crim. Cas. 144; 58. N.S. BR. WW. R. 40; 48 Can, Crim. Cas. 401. © ¥* Gop, M4 SUIS. L—He CADDIE 
a wa. Ronide ence "'—-Temperance Act ers -. |-—-Has BuRR, pioary a WW, 29 Ht iy en rim’ 
(Man.), 1924 (c. 118) Ea wor Control [1926] 1 D. L. RR. 252; [1926] 1 . 257; 30 Man. L. R. 249.—CAN, 
Act (Man.), ens (c._117).J—R, W. W. R. 120; 45 Can. Crim. Cas. 
Huan, [1926] 4 D. lL. R 863; [1926] 58; 20 Sask. L. R. 293.—CAN. v. DIGERNESS 
i enact Ait tan AN m, Cas. if. ——.}—R. (JOHNSTON) v. Bust: (Sasi) 1997) 3 Ww W. h. 689; 49 
e. simone of FURTTICE oak) 1940) ot Dole gies 
latter Act by 1926 (c. 28), 2 3. 1. J—R. v 5 ; Guest.” : 
Levine, (1926) 3, W. W. R. 50; 46 so a passe te: aga bre hee lkcenoe Ge De a tend hae 
an. Crim ; an. li. Kt. ——..J-- ask.) est within wor ot 1925. “a v.* 
95.--CAN. Hn ig 26) 2 WW 


k i x (8 
(19 826), 45 Can. Grim. “Cae. 26 265 ; ; (1926) 
2 W. W. R. 373.—CAN ; 
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ware on (Gaake )» (28 . 
; Can. Crim 378 CAN e* 


Vol. XXX.—Intoxieating Liquors. 


committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies.— 
R. v. SHEFFIBLD JJ., Ex p. Rawson (T.) & 
Oo., LTD. (1927), 188 L. T. 234; 91 J. P. 193; 
447. L. R. 438; 25 L. G. R. 586, D. C. 

206. Add. Annotation :—Refd. Short v. 
Oorpn., [1926] Ch. 66. 

284. Add. Annotation :—Refd. R. v. Holborn 
a ne a JJ., Ex p. Stratford Catering Co. 

: : 


Poole 


J. P. 159 
267. Add. Annotation :—-As fo (1) Refd. R. v. 


= a JJ., Ha p. Rawson (1927), 91 J. P. 


268. Add. Annotation :—Refd. R. v. Southampton 
County Confirming Committee, Hz p. Slade 
(1928), 45 'T. L. R. 72. 


292a. ———.|--Though licensing justices have no 
jurisdiction to make the grant of an ordinary 
removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appct., & that he ought to apply 
for a new licence & pay monopoly value. 
R. v. SOUTHAMPTON COUNTY CONFIRMING 
COMMITTEH, Ew p. SLADE (1928), 45 T. L. RR. 
72; 72 Sol. Jo. 873; 923. P. Jo. 763, C. A. 


293a. Grounds for refusal of removal—Great 
pecuniary gain conferred on applicant.|— 
R. v. SOUTHAMPTON CoUNTY CONFIRMING 
CoMMITTES, Lx p. SLADE, No. 292a, unte. 

299. Add. Annotation :—Apld. R. v. Holborn 


Licensing JJ., Ha p. Stratford Catering Co. 
(1926), 90 J. P. 159. 


299a. Security of tenure.]—On an 
application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 


” 











Cases 202a—304. 


a matter affecting his ‘‘ fitness or propriety.” 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately.—-R. v7. HoL_BORN LICENSING 
JJ.. Ex p. STRATFORD CATERING Co., Lrp. 
(1926), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778; 241. G. BR. 509, D. O. 
Add. Annotation :—Refd. R. v. Sheffield JJ., 
Ex p. Rawson, (1927), 91 J. P. 193. 
Add. Annotation: ---As io (2) Folld. R. v. 
ee JJ., Hu p. Rawson (1927), 91 J. P. 
340a. ——— All relevant matters—Means of access 
to premises.|-— Appcts. desired to alter 
licensed premises in a manner requiring the 
consent of the licensing justices. The 
justices refused to sanction the proposed 
alterations, unless appéte. bricked up a dvor 
which was in the yard behind the premises, 
& which gave access to a site on whicha public 
market place was being erected :—Held: 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), s. 71, which were descriptive 
of the alterations requiring the justices’ 
consent, did not limit the justices to con- 
sideration of those named matters ; & it was 
their duty to consider all relevant matters, 
of which the means of access to the premises 
might be one.--R. v. Warrorp LickNsine 
JJ.. Ee p. Trust Hovusps, Lrp. (1928), 
45'T. 1. BR. 89; 72 Sol. Jo. 825; 92 JS. P. Jo. 
747, D. C. 
Add. Annotation: -Refd. RK. v. Watford 
Licensing JJ., Ha p. Trust Houses (1928), 
45'T. L. BR. 89. 
355. Add. Annotation :—Folld. R. v. Leicester JJ., 
Be p. Albrighton, [1927] 1 Kh. B. 557. 


328. 
339. 


342. 


Part VIl.—Compensation. 


881. For the existing 


following paragrap 
—— —— —— Instructing solicitor to 
oppose.}—On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), 8s. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
& oppose the renewal on their behalf. The 
solr. duly appeared & opposed, & the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat & voted as members 
of the compensation authority had been 

arties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf :—Held: the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 
of the tribunal must be set aside.—FROME 
Unrrep Brewsriss Co. v. Batu JJ., [1926] 


parseraph substitute the 


PART IV. SECT. 2, SUB-SECT. 7.— 

D. (a). above oa oc 
sk, 4 destruction of premi. grant of a new. 
Pee Gs other premises—Heacise 


Licences Act, 1825 (c. 81), s. 11.J]-—~The 
does not con 
licence, the existing 


licence being altered by the substi- 


A. ©. 586; 95 L. J. K. B. 780; 185 L. T. 
482; 90 J. P. 121; 42 T. L. R. 571; 24 
L. G. R. 261, H. L. 3 revsg. S. C. sub nom. R. 
v. BATH COMPENSATION AUTHORITY, [1925] 
1 K. B. 685, C. A. 

Annotation :-—Distd., I. v. Leicester JJ., Hx yp. Allbrighton 


{1927] 1 K. B. 557. 

381a. |—The mere fact that a 
licensing justice has originated an objection 
to the renewal of a licence, which, conse- 
quently, is referred by him & other justices 
to the compensation authority, does not 
disqualify him by reason of interest from 
sitting & adjudicating, as a member of that 
authority, upon the matter of that licence.— 
R. v. Letcesrer JJ., Ex p. ALLBRIGHTON, 
[1927] 1K. B. 557; 96 L. J. K. B. 310; 136 
L. T. 635; 91 J. P. 31; 43 T. L. R. 183; 
25 L. G. R. 149, D. C. 

381b. Delegation of powers to licensing justices-— 
Improper.|—-R. ». SHEFFIELD JJ., Eu p 
Rawson (T.) & Co., Lrp., No. 202a, ante. 

394. Add. Annotation :-—Follid. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193. 











_ 


tution therein of the new premises 
for the destroyed premises. -—— A.-G. 


template the is 
‘< eae vy, CAVAN, [1928] I. R. 98.— 
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Cases 416—757. 


416. Add. Annotation :—Apld. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. | 


ENGLISH AND Empire Dicest SUPPLEMENT. 


424. Add. Annotation :—Mentd. R. v. Sheffield 
JJ., Ex p. Rawson (1927), 91 J. P. 193. 


733a. 


Part Vill.—Decisions 


463. Add. Annotation :—Generally, Refd. R. v. 


Leicester JJ., Ex p. Allbrighton, [1927] 1 
K. B. 557. 


543. Add. Annotation :—Refd. Lorden v. Brooke- 


Hitching, [1927] 2 K. B. 237. 


548. Add. Annotation :-—Refd. R. v. Leicester JJ., 


Ez p. Allbrighton, [1927] 1 K. B. 557. 


553a. -—--— On appeal from licensing justices. 


Where, under Licensing (Consolidation) Act, 


of 


Licensing Justices. 


1910 (c. 24), s. 29 (1), there is an appeal to 
quarter sessions against the refusal of licensing 
justices to grant a renewal, transfer or special 
removal of a justices’ licence, the judgment 
of quarter sessions, by sect. 29 (5), is final, 
é& no appeal from it lies to the High Ct. by 
way of case stated.— PIPER v. ST. MARYLE- 
BONE LICENSING JJ., [1928] 2 K. B. 221 ; 97 
L. J. K. B. 602; 189 L. T. 144; 92 J. P. 87; 
44. L. R. 510; 26 L. G. R. 308, D.C. 


Part 1X.—Hours of Sale. 


575a. Add. Citations :-—[1926] 2 K. B. 519; 96L.J.K.B.1; 903. P.156; 241. G. R. 471, 


Part XI{l——-Offences. 


607a. Sale of wine to which quinine added.|-— 


SHARP v. SPARKES, No. 9a, ante. 


Sale by unauthorised servant.|—A 
boy of sixteen, employed by the holder of an 
off-licence solely as an errand boy, supplicd 
bottles of whisky to a customer in his 
employer’s absence, at a time when the 
premises were not open for business, & out- 
side the permitted hours. -Lle had never at 
any time been authorised to sell to or supply 
customers :—Held: he was not a servant 





or agent of the employer within Licensing: 


Act, 1921 (c. 42), s. 4 (a), so as to make the 
employer liable under that sect. for supplying 
intoxicating liquor otherwise than during 
the permitted hours.—ADAMS v. CAMFONI 
(1928), 1389 L. T. 608; 92 J. P. 186; 44 
T. L. R. 822; 26L. G. R. 542, D.C. 


750. Add. Annotation :—Consd. Evans v. Fletcher 


(1926), 135 L. T. 153. 





752. 


7155a. 


Add. Annotation :—¥Folld. Evans v. Fletcher 
(1926), 185 L. T. 153. 


--——- During non-permitted hours.]— 
Resp., the licensee of a public-house, was 
found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front: door being wide open at the time, & he 
was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 
(c. 94), 6. 12. The justices dismissed the 
summons on the ground that the time at 
which resp. was found drunk was after the 
hours when the sale of intoxicating liquor was 
permitted :—Held: since at the time in 
question the premises were open & there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ought to have convicted resp.— 
ISVANS v. FLETCHER (1926), 1385 L. T. 153; 
90 J. P. 157; 42 T. L. R. 507; 24 L. G. R. 
424; 28 Cox, C. C. 231, D.C. 


Add. Annotation :-—Generally, Refd. Evans v. 





751. Add. Annotation :-—Refd. Evans v. Fletcher 
(1926), 185 L. T. 153. 


PART XII. SECT. 1, SUB-SECT. 3.—-A. 

656 ii. - --——.]—Whore a 
fow minutes to closing-timoe on a busy 
evening a drunken man entered a bar, 
where there were from fifty to seventy 
people, & the barman told him to get 
out, &, the man having turned towards 
the door, the barman, thinking he had 
left the premises, took no further 
effective steps to seo that be had done 
so, & a few minutes later the police 
found the man stan at another 
part of the bar-counter :——Held: to 
constitute the offence of ‘‘ permitting ”’ 
drunkenness on licensed premises there 
must be evidence that the licensee, 
or his servants or agents, consented to, 
or consciously allowed, the drunken 
man to remain on the premises, & a 
** permission ’’ in this sense had not. 
been established. —-McPaRLAND  v. 
SPARKB, [1926] N. Zz. L. R. 689.—N.Z,. 


PART XII. SECT. 3, SUB-SECT. 1. 
sl. Aiding persons to commit offence 
of being found petri on premises 
ufter closing hours.}—Where rsons 
are found unlawfully on _ licensed 





757. 
“‘ 


premises after closing hours, even 
though the licensee was not a consenting 
party to their original entry, & after 
their entry pressed them to depart, 
but showed loosencss & lack of control 
not desirable in a licensee, & did not 
turn such persons out of the premises, 
the licensee is guilty of aidiug & assist- 
ing such persons to commit the offence 
of being found unlawfully on lcensed 
premises after closing hours.—ARM- 
STRONG v. KELLEHER, [1925] N. Z. 
L. R. 422.—N.Z. 


PART XII. SECT, 3, SUB-SECT. 2.-—-A. 

727 vi. .]—-Liquor supplied 
on licensed premises, by way of gift, 
by the wifo of the licensee to her guests, 
at a time when such persons werc not 
Jawfully cntitled to be supplied :— 
Held: an otfeuce under Licensing Act, 
1908, s. 205 (c).—WaATERSON v. Low, 
[1926] N. 4. lie R. 751.—N.Z. 

728 ix. -—— -}—A resident 
in a licensed hotc) was visited by threbd 
friends, who were non-residents. 
the rmitted hours for tho sale or 
supply of Hquor, he ordcred & paid for 
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After. 


Fletcher (1926), 185 L. 'T. 153. 


three rounds of drinks, which were 
consumed by himself & his guests :— 
Held: the hotelkeeper had supplied the 
liquor to the resident’s guests, & had 
been guilty of a contravention of 
Licensing Act, 1921 (c. 42), 6. 4 (a).— 
M‘BAIN v. MITCHELL, [1927] S. C. (J.) 
57.—SCOT. 





738a i. Sale by servant. }—-W hero 
a& servant supplies bis own guests with 
liquor after closing hours without the 
knowledge of the licensee, the latter 
cannot be convicted of unlawfully 
allowing liquor to be consumed on his 
premises.—O’CONNELL v. CLAUSEN, 
ratienle ogee [1928] N. Z L. Rh. 


sm. Proof that person making illegal 
sales licensee’s agent—Takinge from 
legal & illegal sales placcd in same cash 
reyister.|—Ii. v. RiCHARDSON (Sask.) 


(1925), 45 Can. Crim. Cas. 142.—CAN. 


PART XIL. SECT. 3, SUB-SECT. 2.— B. 


sn. Light in bar.J—FRANoK v 
ti ehamaaanae [1926] S. A. S. RR. 214,-— 


764a. 


Rep. 95, C. C. A. 


764b. Severity of sentence—Wanton driving—By 


PART XII. aaa io SUB-SECT. 1.— 


sp. What constitutes offence.}—The 
mere fact of being drunk in a public 
place is not an offence under Criminal 
Code, 8s. 238 (f). It is the creating 
of a disturbance which is aimed at by 


that provision.—-R. v. Osyorm, [1927] 
3 D. R. 1018; [1927] 7 Ww. W. R. 
703; 49 Can. Grim. Cas. 1; 22 Alta. 


L. It. 582.—CAN. 
PART XII. saat a) SUB-SECT. 1.—- 


164a i. ** Intoxicated ’? — What 
amounts to.]-—In order to be guilty of 
driving a motor car while intoxicated, 
the driver’s intoxication must be of 
that decree which renders his driving 
of the car a danger to tho public.— 
MOMAG ® McLAUGITLIN pth CAR 
Co., Lim. (Alta.), [1926] 1D. LL. R. 
372; [1926] 1 W. W. R. 161. --CAN. 


PART XII. SECT. 6. 


bi. ——~ IVhat must be proved.-—On a 
prosecution for unlawful possession of 
a still it must be proved that informant 
was an officer of the Inland Revenue De- 
partment or was authorised to take the 
proceedings, that accuscd’s arrest was 
under warrant, & the liquor referred 
to in the certificate of analysis was that 
which was seizod.—R. vr McKENZIE 
(Man.), (1927) 1 W.W. R.549 3 45 Can. 
Crim. Cas. 137.—CAN. 

b fi. -—-— Prior charge of hiding still 
dismissed—A utrefois  acquit.|--lt. — v. 
McKENZIE (Man.) (1926), 45 Can. Crim. 
i 380.—-CAN. 

~—— Proof of.)-—R. (WILLIAMS) 
v. VAnisn Glan. ), [1926] 3 W. W. fk. 
586.—CAN. 


PART XII. SECT. 11. 





r (p- 105) i. -- - -—— “ Hall’s 
Oe 1—hR. ve. AXLER (1917), 40 

.L. hi. 304. --CAN. 

e (p- 105) i. —— Mens rea.j}-— 


Ik. v. LAMBERT (Ont.), (1926) 2 D. L. RR. 
362; 45 Can. Crim. Cas. 300.—CAN 

k (p. 105) i. -- ------ Whether nlate 
must the specified, FR. v. IVAN (Ont.) 
(1926), 45 Can. Crim. Cas. 237.--CAN. 
.J}—SAWCAUK 
(1927) 1b. Lb. RR. S19; 


p. 105) i 
% PADGETT, 


47 Can. Crim, Cas. 78; 59 O. L. R. 
638. ---CAN. 
ppp (p. 105) i. —---- —---~ Transporta- 


tion by rail. }—lh. v. O’KEEFE’S BEVER- 
AGES, LTD., (1926) 1D. L. R. 5203 45 
Can. Crim. Cas. 163; 580.L. RB. 221. -- 
CAN. 

Avs 106) i, ——- - -—-—- Motor car in 
whi ues i sule found.}-—-R. wv. 
MarRTcH (Ont.) (1926), 46 Can. Crim. 
Cas. 92.—-CAN. 

a (p. 106) i. —-— Discretion of magis- 
trate to alter charge.|-——R. v. HEALEY 
(P. E. I.) (1926), 46 Can. Crim. Cas. 
296.—CAN. 

b (p. 106) i. ——— ——- Grounds for 
allowiny-—Stenographer not sworn.) — 
R. v. Jacoss (Ont.) (1925), 45 Can. 
Crim. Cas. 260.—CAN. 

ar, Carriage of Liquor Act (Ont.)— 
Not applicable to carriage on nee }— 
R.v. TURCOTTE (Ont.), 11926] 3 D.L. kh. 
,138; 46 Can. Crim. Cas. 59. ~—CAN. 


bb » 106) i. —-— Service of summons 
—-S, ciency. Re Brown, [1927] 2 
D. L. RK. 8493 47 Can. Crim. Cas. 314 ; 
so 3. It. 303.—CAN. 

aaa (p. 106) i. Lemperance Act 
(Man.) 1924 (c. 118)—Second offence— 
First conviction more than six months 
pre hr DP on for second offence 
invalid.J—R. v. GAMPIIER (Man.), 


J.5. 


Vol. XXX.—Intoxicating Liquors. 


‘‘ Drunk ’’--Question of fact.]|— Whether 
accused is ‘f drunk ”’ within Criminal Justice 
Act, 1925 (c. 86), s. 40 (1), is a question for 
the jury.—-R. v. PRESDEE (1927), 20 Cr. App. 





[1926] 2 W. W. R. 721; 46 Can. Crim, 
Cas. 76.—CAN. 
aaa (p. 106) ii. --— -—_— Con- 





viction for second open valid. }-—-R. v,. 
McIbwalin, [1927] 1 D. L. R. 1150; 
{1927} 1 W. W. RR. 353: 47 Can. Crim. 
Cas. 264; 36 Man. L. it. 349.—CAN. 

aaa (p. 106) iii. -vo-—— Whether 
under different section of Act.J—R. v. 
SNARE (Man.), [1927] 1 W. ay I. 138, 
47 Can. Crim. Cas, 115.—OAN 





aaa (p. 106) iv. —— —--- Act 
mandatory, hk. vo. CHERRY, [1927] 
3). L. R455; [1927] 2 W. WwW. RB. 290; 


48 Can. Crim. Cas. 180; 36 Man. L. Rn. 
565.—CAN. 

aaa (p. 106) v . —~ Not- 
withstanding 1927 (c. 33), 8. 5.J--R. v. 
GASPARD (Man.), [1927] 3 W. W. R. 
301; 48 Can. Crim. Cas. 358.-—CAN. 


aaa (p. 106) vi. -—- Arrest—Withoul 
warran hh ailure to prove oe by 
constable — Arrest invalid. J—hR 
ZENICK (Man.,), [1927] 3 W. W. Rn. 424: 
48 Can. Crim. Cas, 398.-~CAN. 


aaa (p. 106) vii. ——-— ---— On Sunday 
—Arrest valid.J—R. ve Smiru, [1927] 
2D. L. R. 982; (1927) 1 W.W. RR. 734; 
47 Can. Crim. Cas. 315; 36 Man. lL. RR. 
386.—CAN. 


aaa (p. 106) viii. Keeping for 
sale.}]--RK. ve Nepr, 11927] 3 W. W. RR. 
$533; 48 Can. Crim. Cas. 275; 37 Man. 
L. R. 5.—CAN. 

aaa (p. 106) ix. Unlawful 
pussession of liquor—Liquor on premises 
not private dwelling-house —Previous 
conviction in respect of same premises.| —~ 
R. vw Ttearp, (1927) 4 D. L. R. 777; 
11927) 2 W.W. RR. 598s 18 Can. Crim. 
Cae 252; 37 Man. L. 2. 1.—CAN. 

aaa (p. 106) x. -----— Prial—IWhether 
local venue. J—R. v. Diet (Man.), [1927] 
4D... R. 10655 (1927) 3 W. Ww. le 
629; 49 Can. Crim, Cas. 57.—CAN. 

aaa (p. 106) xi. ----— Stay of proceed- 
ings-- Crown entitled to stay procced- 
ings.]-—--R. (THOMPSON) v. HAMMATT 
(Man.), [1926] 3 W. W. I. 350.—CAN. 

aaa (p. 106) xii. --—— Sentence --- 
Imprisonment arith hard ‘labsur — 
invalid.)---R. v. STEELE (Man.), [1926] 
2 WW. W. R. 370; 45 Can. Crim. Cas. 
259.—--CAN. 

aaa (p. 106) xiii. 
Power of court to amend. |J-—ht. v. ILA ALK 
(Man.), (1927) 2 W. W. R. 320; 49 
Can. Crim. Cas. 253.—CAN. 

aaa (p. 106) xiv. -—— -— & ane 
«fmount—Offence by company. j-—R. 





ae 





SHEA'S WINNIPEG BREWERY, JLT a a 
{1927} 3 W. W. RR. ae 5 48 Can. Crim. 
Cas, $24; 37 Man. L. KR. 13.—CAN. 


aaa (p. 106) xv. ——- Appeal—ZIfear- 
ing by county court judge—Cannot be 
revieucd by certiorari. |—KH. v. CHAPMAN 
ere (1926), 45 Can. Crim. Cas. 266. 








aaa (p. 106) xvi. Costs— 
Of informant —Tazation.J—R. v. SIMo- 
vircu (Man.), [1927] 3 W. W. lh. 568; 
48 Can. Crini. Cas. 399.—CAN. 

ad (p. 107) i. ——— Offences under sect. 
20 triable by single justice. }—hz p. 
LEVASSEUR (N. BB.) (1926), 46 Can. 
Crim. Cas. 126.—CAN. 

Il (p. 107) i. Appcal—Costs— 
Tazation.|—-R. wv. Brown  (Sask.) 
(1925), 45 Can. Crim. Cas. 268.—CAN. 

N (p. 107) ii. Liquor Act (Sask), 
1925 (ec. 53)—Affidavit of merits—Con- 
dition precedent to upneal—-By corpora- 
ay or association.]—R. (MCDOUGALL) 

- ARMY & NAVY VRTERANS ASSOCN. 
Gn REGINA (Sask.), [1926] 3 W. W. LR. 
695 ; 46 Can. Crim. Cas. 389.—CAN. 

Ul (p. 107) ili. Unlawful possession 
of Uiquor— What amounts to.)—R. v. 


721 ; 











Cases 764a—788. 


person ‘‘under influence of drink.’’|—-R. v. 
BURDON (1927), 20 Cr. App. Rep. 80, C. C. A. 


788. To the cross-references following this casc add 
- - Sale or supply in prohibited hours.]--- 
See No. 738a, ante. 


HAGERvur (Sask.) (1927), 48 Can. Crim, 
Cas. 95.—-CAN, 


ll (p. 107) iv. Second offence—— 
First conviction more than six months 
previously —Increased penalty for second 
offence applicable, |— vv. MERRITT 
L1927} 1 D. Ia RR. V4: {1927} 1 
W.W. RR. 533 47 Can. Crim. Cas, 74; 
21 Sask. L. LR. 237,-—CAN. 


r (p. ue i. Government Liquor Act 

(B. Cc. 1 924 (c. 146)—-Kecping liquor—- 
hotelL—What is part of hotel— 

Aeon of fact.|\—h. (LITHAODE) 2. 

Rinwy (B. C.), [1926] 2 WwW. W. R. 534. 





rrp. (107) ii. - ---—— Jn restaurant 
—-- Liquor found we place accessible ,to 
public —-Conpiction Eagar }—f€k. “yr, 


LEK Kam Way ce G.), [1927] 3 
W. W. BR. 113.-—CA 
rr (p. 107) iii. - --~ ——-- For sale— 


Liquor inside chocolates.) —R. vu. PURDY 
11927) 1 W. W. RR. 880; 48 Can. Crim, 
Cas. 152; 38 B.C. It. 267..—CAN. 

rr (p. 107) iv. Supplying liquor 
to injunt—-Mens rea not necessary. a 
R. v. McDonaLp, [1927] 1 W. W. R. 
4% Can. Crim. Cas. 208; 38 
. At. 298.—CAN. 

rr fa: 107) v. -—— Interdiction order— 
Conditions precedent.) --R. v. GRANT 
fa ae nS rar 4D. L. R. 784; [1926] 





It. 253; 46 Can. Crim. Cas. 
Tee -- CAN. 
rr (p. 107) vi. — — Burden of nroof-— 


On accused.J—R. v. NEW DOMINION 
CLuB (1925), 35 B. C. R. 502.---CAN. 
rr(p. 107) vii. Accused 
entitled to benefit of reasonable dowht.)— 
lt. (ANDERSON) v. PERRI, [1926] 1 











W. W. RR. 551; 46 Can. Crim. Cas. 
86; 37 B.C. R. 289.—CAN. 

rr (p. 107) viii. - —— Trial—TWhether 

local vrenue.J—R. v. LYNCH, [1927] 1 

W. W. RR. 502: 47 Can. Crim. Car. 
176; 38 B.C. lt. 124.—-CAN, 

a (p. 108) i. -—-— e+ + J -KR 

WwW arenes WINE & Liquor Co., KH. v. 


W OOTLEN Saar L19138) 1W. W. R. 
55; 39D. L. 397; 29 Can. Crim. 
Cas. 307.—CA Nn 

gg (p. 108) i. Supplying liquor 
to infanf—Ignorance of aye pie. 
-R. v. AGOnT Ea [1926] lk D. L. XR. 
1013; [1926] 1 W. W. KR. 465 45 
cet Crim. Cas. 204 22 Alta. L. RR. 
tr sete) e 

hh (p. 108) i. No appeal from 
statutory judgment on filing of copy of 
iether ae of corporation.|—lh. v. ST. 

KLMo Hote Co., Lirp. (Alta.), Adak 
4D. L. R. 364; [1926] 3 W. W. 1 
324; 46 Can. Crim. Cas. 301. CAN” 

hh (p. 108) ii. —-—— Local option 
areas—Creation.|—Re LOcaL OPTion 
PROVIBION OF GOVERNMENT LIQUOR 
CGONTROL ACT OF ALBERTA, Le 
HARDISTY & RIBSTONE, [1927] °° 4 
DL. R. 83; [1927] 2 W. W. 711; 
22 Alta. L. KR. 592.—CAN, 


st. Customs Act, FR. S. O., 1906 
(c. 48)—Burden of proof—-Of legal 
importation of goods—On acciused.|— 
Re lU. v. McKENZIE (1926), 45 Can. 
saat Cas. 144; 58 N.S. R. 313.—CAN. 


-S. P. Re R. v. BLANK, [1926) 1 








D. 1. h. 323; 45 Can. Crim. Cas. 82; 
58 N. Ss. R. 294.—CAN. 
sw. — Not on bailee.J— 








R. v. LE BLano (N. B.), (1927) 2 
D. L. R. 793; 47 Can. Crim. Cas. 302. 





8X. Removal of teas unlawfully 

imported Bcd Canada.)}--R. v. Baia, 

[1927] 1 D. L. as 896; 47 Can. Crim. 
Cas. 58; 59 N.S. R. $6,.—CAN. 

v= Appeal—Right of. JR. v. 
46 


Case 843, 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part XV.—-War Legislation. 


843 Add. Annotation :-—Refd. Adams v. Camfoni (1928), 


Bata, {1927] 1 D. Ll. R. 8963 47 Can. 
ca Cas, 58; 59 N.S. R. 86.—CAN. 


~--—~- Non-compliance 





with sect. 82.J—--R. v. ROORE (1927), 
fe AN Crim. Cas. 210; 59 N. & Wf. 


sb. irae Revenue Act, S. C., 


1906 (e. De ata ta! apr g—Tevi- 
dence.|—-h. v. SMITH (Ont.), 11926) 3 
Does R. 419; 46 Can. m., Cas, 218.— 





80. - Prosecution under—Con- 
dition precedent-——Giving of list of seized 
articles.|—R. (WILLIAMS) v. YARISH 
(Man.), [1926] 3 W. W. R. 586.—CAN. 

sd. Certificate of analysis— 
Contents.}—R. (WILLIAMS) v. YARISH 
(Man.), [1926] 3 W. W. R. 586—CAN. 

sf. —-— Conviction—Form of.|—R. 
(METCALFE) v. BAT, [19261 4 D. L. R. 





829; [1926] 2 W. W. R. 582; 46 
Can. cin. Cas. 151; 20 Sask. i: R., 
591.—CAN. 


sg. Hxcise Act, R. S. C., 1906 (¢. 51) 
—Possessing wash—-C ‘onviction—Form 
of. }---R. v. DRAGANI, [1927] 1 W. W. Rh. 
914: 47 Can. Crim. Cas. 301; 38 
B. C. R. 420.—CAN. 

sj. —-— Brewing beer without licence.) 
-—-R. (HANNA) v. ERNEST (B.C. 
ae 1 W. W. R. 961; 48 Can. Crim. 

Cas. 190.—CAN. 

d (p. 109) i. -——- Form of.)-— 
A penviction for on offence against 
the above Act omitted the provision in 
respect to the issuing of a warrant of 
distress, & the imposition of imprison- 





ment in default :—Held: the con- 
viction was nes —R. v. MeFARLANE 
gs 24N. 8S. R. (12 R. & G.) 64.—- 





ddddd i. rea 
necessary.J—-R. v. NADON 688), 46 
Can. re . Cas.— CAN. 


ddd jJ—R. v. SIMON 
cont .) a8 den), 47 Can. Crim. Cas. 167.— 


ddddd iti. —— By druggist—Kvi- 
dence, }—-He CARROLL MN. S.) Gere 
48 Oan. Crim. Cas. 208; 59 N. 8S. R. 
183.—OAN. 

g (p. 111) i. —— Liquor seized 
no identified with ermine app es Fer 

onviction quashed.J—R. v. HYDE 
On {1926] 2 D. L. R. 9983; 45 
Can. Crim. Cas. 397.—CAN, 


sk. Unlawful possession o 
Evidence.J—R. v. HALL (Sas 
45 anes Crim. Cas. 147.—-CAN. 

.}—Re Coapy (N. 8.) 

a8), 46 Can, Crim. Cas. 327.-—CAN, 

—— —-—--,}--R. v. Drvuz wae 
adit, 47 Can. Crim. Cas. 250.—CA 

—— ——- Mens rea necessary. si 

CRAWFORD (N. B.), [1927] 2 
RR. 565; 47 Can. Crim. Cas, 134. 


ee ee 





liguor— 
-) (1925), 





Rr. ve: 
D. L. 


— 


50, ——— What amvunts to—Posses- 
sion of undrinkable mash—Conviction 
yor hati }—R. v. BOONE ea (1925), 


sp. A peal —=Eateneion. of time 
—After sentence partly served——Applica- 
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tion refused.}—R. v HENNERBRERRY 
(1926), 45 Can. Crim. Cas. 166; 58 
N.S. RR. 425.~—CAN. 

sq. Improper usc of labeil—~Mens rea 
necessary. |-—~R, v. SAVICH (Ont.) (1927), 
47 Can. Crim. ar 262.—CAN. 

e (p. 111) i, Conviction for second 
onenne = Invalid —W here Sirat con 
quashed.|}-—R. ». Woops (N. $9 ) (1926), 
46 Can. Crim. Cas, 171.—OAN. 

sr. Certificate of annlyst—Presump- 
tion. arising from.|—R. vv. JOHNSTON 
(Ont. -) (1926), 46 6 Can. Crim. Cas. 360.— 


ff (p. 111) i. — Right hes 
Crown.|—R. v. Hopuson (1927), 4 
Gan, Grim, Cas, 171; 59N.8, R. 202.-— 


ff (p. 111) ii. ——~ To what court.j— 
oan CLARK (1879), 44 UC. R. 385.— 


ff (p. 111) iti. — Power of appellate 
court—Cannaot review order for destruc- 
tion of liquor.J—Re KHATTAR, Je 
THEBAULT, [1927] 2 D. L. ae 647’; 47 
Can. Crim. Cas. 184; 59 N. 191. 


neem 








Licence transferred —Intocicating Liquor 
Seana Act, 2 ah (No. 62 of 1924), 
sa. 16—18.]— —A.-G LB NaLER) v. SILH- 
HAN, [1927] I. 546.-—IR, 


PART XIV. SECT. 1, SUB-SECT. 2. 


f i. Panes for customs 
(lues.|—-PARKMAN ¥. BENOIT (P. It. I.), 
[1926] 21D. L. R. 975.——CAN. 











Vol, XXX.—Cases 15—222. 


JUDGMENTS AND ORDERS. 
Part |.——Definitions. 


the hearing of an action j in his list, & ordering 
appct. to pay the costs, is a ‘“ judgment or 
order,’’ from which an appeal lies by leave to 
the Ot. of Appeal.-—-Maxwenmn v. KEUN. 
[1928] 1K. B. 645; 971. J. K. B. 305; 138 
me : ie 44 T. L. R. 1003 72 Sol. Jo. 


Add. Annotation Beinn 
Avgherino, [1928] A. GC. 290. 


31. Busby vv. 


Part I1—Classification. 


15. Add. Annotation :—Mentd. Barkwell v. Bark- 
well, [1928] P. 91. 

18. Add. Annotation :—Mentd. Farnham Grdns. 
v. Cambridge Grdns. (1928), 45 T. L. R. 78. 

21. Add. Annotation :—Apld. Northwood  v. 
L. ©. ©. (1927), 187 L. T. 49. 

30a. ——— Order dismissing application to postpone 
hearing of action.]|—An order made by a 
judge dismissing an application to postpone 

48. Add. Annotation :—-Mentd. The Fagernes, 
[1927] P. 311. 

52. Add. Annotations :—Refd. The Goulandris, 


[1927] P. 182; Ingenohl v. Wing On (Shang- 
hai) (1927), 44 BR. P. C. 343; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. ©. 64). 

Add. Annotations :—Refd. Campbell v. Pollak, 
ee A. ©. 732. Mentd. The Modica, [1926] 
Add. Annotation :—Folld. Earl v. Earl & 
Kyle, Karl v. Karl (1926), 96 L. J. P. 23. 

Add. Annotation :—Mentd. Re Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 

Add. Annotation :—Refd. The Lord Strath- 
cona (No. 2), [1926] P. 18. 

Add. Annotations :—As to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927] A. C: 
185; Wigg v. A.-G. of Irish Free State, [1927] 
A.C. 874. As to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. Generally, Mentd. 
A.-G. for arene v. McLean Gold Mines Co. 
(1926), 95 L. J. P.O. 217. 


Add. Annotations :—Refd. Whitney v. I. R. 
OComrs., [1926] A. C. 37; Wigg v. A.-G. of 
Irish Free State, [1927] A. C. 6743; Grant 2. 
IXnaresborough U. C., [1928] Ch. 310. 


187a. —--- —-—-.|—Held: an action against the 
Air Council for a declaration that a patent 
was valid was not maintainable.—ROWLAND 
v. AIR CoUNCIL (1923), 39 T. L. R. 228; 67 
Sol. Jo. 365; 40 R. P. C. 87; on appeal, 
39 T. L. Tt. 455, C. A. 

187b. S.P. Rownanp & MACKENZIE-KENNEDY v. 
Arr CouNciL (1927), 96 L. J. Ch. 470; 137 


101. 


127. 
147. 
158. 
184. 


185. 


190. ddd. Annotation :—Mentd. Fennell v. East 
Ham Corpn., [1926] Ch. 641. 

198. Add. Citation :—12 Tax Cas. 166. 

199. Annotations :—Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. R. 128. 
Add. Annotation :—Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 

201. Add. Annotation :—Mentd. Jaerer v. Jaeger 

Jo. (1927), 44 R. P. C. 437. 

202a. Right to proceed to trial--Notwithstanding 
default of defence.|}—-Where pltf. could not 
have obtained a declaration of the nature 
sought (see RATes & Ratine, No. 1158a, 
post), on a motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject. to his substantiating his case 
by proper evidence :-—Jield : he was entitled 
to proceed to trial for that purpose & obtain 
his declaration with  costs.---GRANr », 
KCNARESROROUGH URBAN CouNcIL, [1928] 


Ch. 310; 97 I. J. Ch. 106; 1388 LL, T. 488 ; 
92 J.P. 30; 44 'T. LR. 2243 26 1. Gd. R. 
214. Add. Citation :-—2 B. R. A. 779. 


Add. Annotations :—Mentd. Jones v. Harris 
(1926), 48 T. L. R. 1; Wart v. Riversdale 
Mill Co., [1928] 1 K. B. 176. 

Add. Annotation :—Refd. Jaeger v. 
Co. (1927), 44 R. P. C. 4387. 

Add. Annotation :—Refd. The W. H. Randall, 
{1928] P. 41. 

Add. Annotations :—Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


217. 


219. Jacger 
220. 


222. 


L. T. 794; 43 T. L. R. 717; 44 R. P. C. Mentd. Sheppy Glue & Chemical Works v. 
453, 0. A. Medway River Conservators (1926), 24 L. G. RB. 
Il. SECT. 2, serasniegeaes 1. ju ont should be regarded as a for speedy judgment under R. S. C. 
rae Order allowi set-off 0 of fina mcr i ent for the purposes of Hetigee ee ove ks - ne wee oreo 
— ‘ TAFORD at ju en or 
coats. |--BABOOCK, v. STANDISH (1900), Tan, MIN. ‘& Duv.0o. (198711 D. L.R.  pitf. fo * the P deta ae sum & that the 
eine ee ponorn, Howe 79; 38 8.0, R386 Held tho order for judgment wa 
Ty ager oes ETS é 6 order for juagment was & 
NSURANCK Co., (iis713 0. L. R. 1044 ; pe one be fina romunera nee final judgment. —NATIONAL LIFE IN- 
{1037} S. 0. R. 451.-—-OAN. GAN (1927), 38 B. OC, R. 249.—CAN. BURANOE Co. ao eee eae) 2 

5g 1B; 180) “Subject to reference D. L. R. 656; 11926] 8. 0 /R.3 

G@Ssess ea.}-—-Where the ct. = a 
decides the su tial question of PART Il. SECT. 2, SUB-SECT. 5.--A. ; sb. Judgment maintaining insoription 
liability in an ade ge ye & merely ea Pg ES ae solally indores Deen ee ee a ae suse 
@ special reed . ; 
vir 3 . 3 [1996] 8. C. R. 310.—CAN. 


the assessm f damages to 
referee, reserving nothing to iteelf, the 


moved before a judge in 
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chambers 


Cases 222—448a. 


457; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. ° 


224. Add. Annotation :—Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 Kx. B. 566. 


228. Add. Annotation :---Mentd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 


2380. Add. Annotation :—Consd. Everett v. Ryder 
(1926), 135 L. T. 302. 


231. Add. Annotations :-~Apld. Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 65. Refd. Groebel v. Hungarian 
eee Administrator (1925), 70 Sol. Jo. 

ae 


EnauisH AND Emprre DiaEst SUPPLEMENT. 


238. Add. Annotation :—-Mentd. Hardie & Lane v. 
Chiltern, [1928] 1 K. B. 663. 

239. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Jaeger v. Jaeger 
Xo. (1927), 44 BR. P. C. 437. 

251. Add. Annotation :—-Consd. R. v. Grain, 
Ex p. Wandsworth Grdns., [1927] 2K. B. 
205. 

257. Add. Annotation :—Mentd. Gardner v. Cone, 
[1928] Ch. 955. 

260a. As to validity of foreign judgment.|—Cir- 
cumstances (see ConFuicr of Laws, No. 
1135a, ante) in which :—Held: the ct. had 
power to make the declaration asked for.— 
ELLERMAN LINES, Lrp. v. Reap (1927), 
44 T. L. R. 7; revsd. on other points (1028), 
44 T. L. BR. 285, C. A. 


Part IX——Effect of Judgments and Orders. 


282. Add. Citation :—[1925] B. & C. R. 265. 
$20. Add. Annotation :—Refd. Knight v. Knight 
(1925), 95 L. J. Ch. 33. 


337. Add. Citation :—revsg S. C. sub nom. Ke 
Snryp, Ex p. OXFORD (BP.), 52 L. J. Ch. 724. 


Part XIIl.—Enforcement of Judgments and Orders. 


366a. -- --—- --—--- - -|— GRIFFITHS v. THUGHEKS 
(1847), 16 M. & W. 809; 4 Dow. & L. 719; 
2 New Pract. Cas. 231; 16 L. J. Ex. 176; 
9L. T. O. 8S. 57; 11 Jur. 313; 1538 E.R. 


1418. 


366b. —-—— --—— - -——-.]—Grpgs v. Fuicut (1853), 
13 C. B. 803; 1G. L. BR. 329; 22L.5.C. P. 
256; 17 Jur. 1084; 138 E.R. 1417. 


--—~.]—-A rule for taxation of costs, & 
an allocatur thercon, do not amount to a 
“rule” or ‘‘ order”? within the above scct., 
so as to be capable of being registered as 





368a. 





Part XVI.—Interest on 


403. Add. Annotation :—Mentd. I. BR. Comrs. v. 
Fisher’s Exors., (1926] A. C. 395. 

407a. —--- Erroneous decree.|—TIAMILTON  v. 
en (1820), 2 Bli. 169; 4 BK. R. 290. 


Annotations :—Consd. Bateman v. M argerison (1853), 16 
Beav. 477. Mentd. Colclough v. Storum (1821), 3 Bl. 181; 
White v. Parnther (1829), 1 Knapp. 179. 


419a, Costs ordered to be charged on property. ] 
Held: as the costs were an equitable charge, 
they bore interest at four per .cent.—Lip- 








will the ct. exercise its discretion to 
give or make any judgment or order on 
a question of construction which, 
it is decided, does not 
necessarily pnt an end to the litigation. 
~—DAIRY PROPRIETARY ASSOON. (INC.) 
v. NEW ZEALAND DarnyY PRODUCE 
CONTROL _BoaRp, (1926] N. Z L. R. Held 


PART II. SECT. 3, SUB-SECT. 5. 


sd. Declaratory Judgments Act, 1908 
— Discretion of court-——A ntictpatory con- 
struction. |\—The jurisdiction of the ct. 
to give or make a declaratory judgment 
or order under sect. 3 of the above 
Act is discretionary, & the ct. will not 


whichever wa 


give or make such judgment or order 535.—N.Z, 
by way of reget prea interpretation 
or construction of statutory powers in sf. 





the abstract, without knowledge of the 
facts & circumstances under which 
such powers ht be exercised, or 
without any certitude that many of the 
powers will ever be exercised. Neither 


Whether binding on Crown. }— 
The Crown is not bound by the above 
Act, in a case where the 

involves a decision affect 
claim against the Crown.-—. 
v. A.-G.,, (1925] N. Z. L. R. 104.—N.Z. 


a judgment.--SHAW 7. Nese (1858), 6 
HW. UL. Cas. 581; 27 L. J. Ch. 4443 381 LL, T. 
O.S. 190; 4 Jur. N.S. 695; 6 W. R. 635 : 
10 BK. R. 1422, UL. 1.3 revsg. on other points 
(1855), 20 Beav. 157. 

Annotations :—Mentd. Beavan v. Oxford (1855), 6 De G. M. 
& G. 492: Turner v. Letts (1855), 20 Beav. 185 ; Hopkin- 
son v. Rolt (1861), 9 H. L. Cas. 514; Menzies v. Lightfoot 
(1871), I. R. 11 Eq. 459; North v. Stewart (1890), 15 
App. Cas. 452; Briscoe v. Briscoe, [1892] 3 Ch. 543; Re 
Knight, Knight v. Gardner, [1892] 2 Ch. 368; Meguer- 
ditchian v. Lightbound, [1917] 2 K. B. 298. 

371. After this case add ‘‘ ——-—- Order of Probate 

Division.|—Sce Uxecurors, Vol. XXIII, 
p. 281, No 3486.” 


Judgments and Orders. 


PARD vw. RickErrs (1872), L. R. 14 Eq. 291; 
41 L. J. Ch. 595; 20 W. R. 898. 
Annotations :—Consd. Eardley v. Knight (1889), 41 Ch. D. 
637. Apprvd. Ac Drax, Savile v. Drax, [1903] 1 Ch. 781. 
422a. ——— (~The ct. will give interest on 
costs payable out of a fund which cannot 
be immediately realised.—Re OAMPRELL’S 
Trusts (1871), 19 W. R. 427. 


430. Add. Citation :—16 Asp. M. L. O. 524. 


448a. S. P. Fox v. CHARLTON, CHARLTON 7. Fox 
(1865), 6 New Rep. 352. 


PART IX. SECT. 6, 
_ 836 1. Effect of covenant to pay 
interest-—Mortgage.|—By a mtge. the 
mtgor. covenanted, by a separate 
covenant, to pay interest. ‘The mtgec. 
obtained judgment against the mtgor. 
for the principal & interest duo :— 
: the security of the mtge. was 
not: merged in the judgm 
LOWRY v. WILLIAMS, [1895] 1 I. 


274.-—-IR. 
PART XIV. 
sk. Judgment not registered—Priority 
of mortgage.}—-MINERAL PRODUCTS Co, 
0. CONTINENTAL TRUST Co, (1906). 
37 8. OQ. R. §17.—CAN. 





ent.—- 
lh. 


uvestion raised 
& monotary 
CDOUGALL 
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Vol. XXX.—Judgments. Cases 492—577. 


Part XVIl—dJudicial Decisions as Authorities. 


492. Add. Annotation :—Mentd. Re Mason 
~~ ont J. Ch. 321. cis 
: . Annotation: -Mentd. Re Wait 
1 Ch. 606. cea 
495. Add. Annotation :—Mentd. Johnson v. Clarke, 
[1928] Ch. 847. 
98a.—-—- ———]|—-(1) When any tribunal is bound 
by the judgment of another ct., either superior 
or co-ordinate, it is bound by the judgment 
itself; & if from the opinions delivered it is 
clear what the ratio decidendi was which led 
to the judgment, then that ralio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendi in 
order to be bound by it. 

(2) If a decision of the House of Lords 
rests upon the special & peculiar circum- 
stances of the case, the case does not bind the 
House, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. & the House, & that 
doctrine is part of the law of the land until 
the legislature be moved to interfere. 
GREAT WESTERN Ry. Co. v. Mostyn 
(OWNERS), THe Mostyn, [1928] A. C. 57, 
97 J. J.P. 83 188 L. T. 403; 92 J. P.18; 
447. L. R. 179; 26 L. G. RB. 913 17 Asp. 
M. L. C. 367, H. L. 

Annotations :—Generally, Mentd. Withain Outfall Board v. 


Boston Corpn. (1926), 136 L. T. 756; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


504. Add. Annotation :—CGenerally, Mentd. G. W. 
HS ni Dunlop Rubber Co. (1926), 42 T. L. ht. 

506. Add. Annotation :—Refd. Koskas v. Standard 
Marine Insce. (1928), 42 ‘T’. L. R. 692. 


506a. Cases decided on demurrer.j|—Obscervations 
of Schurron, L.J., as to the extent to which 
cases decided on demurrer are to be regarded 
as authorities.—Sr. ANNE’S WELL BREWERY 
Co. v. RoBentrs (1928), 140 L. T. 1; 92 
J. P.180; 44 7T. L. R. 703; 26 L. G. Lt. 638, 
OC. A. 


‘Add. Annotations :—Mentd. Robertson v- 
S.S. Appalachee, Rovira v. Same (1926)] 
136 L. T. 488; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. C. 446. 

Add. Annotation :—Mentd. Mergenthaler 
Linotype Co. v. Intertype Co. (1926), 42 
T. L. R. 682. 

525a. —--—-.]—In doubtful cases the cts. attach 
some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the decision in this case 
{Birkenhead Guardians v. Brookes (1906), 95 
L. T. 359, decided by Riptey & Darina, JJ.) 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (SckuTTon, L.J.).— 
PONTYPRIDD UNION v. DREW, [1927] 1 K. B. 
214; 95 L. J. K. B. 10380; 186 L. T. 83; 90 
J. P.169; 42 'T. L. R. 677; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, C. A. 








520. 


621. 


PART XVII. SECT. 1. Only 


494 i. What part of decision binding 


ratio decidendi.) —Only the 
rinciple upon which a case is decided 
Is binding upon e court of co-ordinate 


531. Add. Annotation :—Mentd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 


042. Add. Annotation :—-Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


546. Add. Annotation :—Mentd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


551. Add. Citations :--{1926] A. ©. 545; 31 Com. 
Cas. 357; 17 Asp M. L. C. 40. 
Add. Annotation :—Mentd. Hogarth v. Cory 
(1926), 95.L. J. P. OC. 204. 


554. Add. Annotation :—Mentd. Ilyman v. Ifyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


559a. Affecting revenue.]—Tax ‘ses ought not to 
be unsettled (LORD SUMNER).-—SMITH (JOHN) 
& Son v. Moors, [7021] 2 A. C. 18; 90 
L. J. P. OC. 149; 125 L. T. 481; 87 T. L. R. 
613; 65 Sol. Jo. 492; 12 Tax Cas. 266, H. Ju, 


Annolations:—-Folld. Elliott v. Duchess Mill (1926), 05 
L. J. K. B. 963. Mentd. Wankie Colliery Co. v. I. R. 
Comrs.. {1922} 2 A. C. 51; Boase Spinning Co. v. I. KR. 
Comrs. (1926), 135 L. I. 211; British Insulated & Helsby 
Cables v. Atherton, [1926] A. O. 205; I. R. Comrs. v. 
Newcastle Breworics (1926), 95 L. J. K. B. 936: I. RR. 
Comrs. v. Northfleet Coal & Ballast Co. (1927), 12 Tax 
Cas. 1102; Thompson v. 1. Rt. Comrs., I. R. Comrs. v. 
Tnompson (1927), 12 Tax Cas. 1091; Mallett v. Stavoley 
Coal & Iron Co., [1928] 2 K. K. 405. 

569. Add. Arnotation :—Mentd. H ymanv. Hyman, 


Hughes v. Hughes (1928), 139 L. T. 416. 


569a. ——- ——.] — Where a broad principle has 
been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (LorD Oave, C.).— 
NEWTON v. GuEST, KEEN & NETTLEFOLDS, 
Lrp. (1926), 1385 L. T. 386; 70 Sol. Jo. 689 ; 
19 B. W. C. C. 119, H. L. 


Annotations :—Apld. Robertson v. port erred hae Rovira tv. 
S.S. Appalachee (1926), 136 L. T,488; Moule «. Marmite 
Food Extract Co. (1927), 20 B. W. C. C. 446. Mentd. 

Howells v. Powell Dutiryu Steam Coal Co., [1926] 1 K. B. 

472. 


569b. — -— —- -.]—When a question of law has 
been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (LORD CAVE, C.).—JONES v. SOUTH- 
West LANCASHIRE COAL OWNERS’ ASSOCN.., 
[1927] A. C. 827; 961. J. &. B. 8943; 137 
L. T. 737; 43 'T. L. R. 7253; 71 Sol. Jo. 680; 
sub nom. THOMAS v. H'VANS (RICHARD) & Co. 3 
JONES v. Sourti-Wrest LANCASHIRE COAL 
Ownesrs’ Assocn., L1 Tax Cas. 790, Hf. L. 
—--— —--~,]—-GREAT WESTERN Hy. Co. v. 
Mostyn (OwNERS), THE Mostyn, No. 408a, 
ante. 
Add. Annotation :—-Mentd. UWyman v. Lyiman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
Add. Annotations :—Refd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. Mentd. 
Small v. Easson (1920), 12 Tax Cas. 351; 
Bourne & Hollingsworth v. I. R. Comrs. (1921), 
12 Tax Cas. 483; British Insulated & Helsby 
Cables v. Atherton, [1926] A. CO. 205; Mitchell 
v. Noble, [1927] 1 K. B. 719; Green v. 
Gliksten (1928), 189 L. T. 12; Mallett v. 
Staveley Coal & Iron Oo., [1928] 2 K. B. £05 ; 
Morley v. Lawford (1928), 45 T. L. BR. 30; 
Rees Roturbo Development Syndicate v. 


569c. 


571. 
577. 


inferlor cts.—Re MA 


jurisdiction & 
Wu RR t 


Mya v. Ma THEIN (1926), 
Ran. 313.—IND. 
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Cases 577—€28e. 


I. R. Comrs., Same v. Ducker (1928), 18 Tax 

Cas. 366. 

~——-.]—A decision of the appellate ct. in 
a colony which is regulated by English lawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council. Beery 
v. NATIONAL Trust Co., [1927] A. C. 515; 
96 L. J. P. C. 84; 137 L. dees Be 48. L. R. 
243; 71 Sol. Jo. 158, P. C. 

588b. ——- -|\—GREAT WESTERN Ry. Co. v. 
Mostyn (OWNERS), THE Mostyn, No. 498a, 
ante. 

‘595a. Question of maritime law.]—A judgment of 
the House of Lords upon a proper maritime 
question, whether given in an English or in 
a Scottish appeal, is of equal authority in 
all the Admlty. Cts. of the dom,.—— 
CURRIE v. Mok niaur, [1897] A. C. 97; 66 
lL. J.P. C.19; 75 L. T. 457; 13 T. LR 
53; 8 Asp. M. L. C. 193, H. L. 

Annotations :—Refd. Blairmore S.S. Co. v. Maoredie, [1898] 
A. 593. Mentd. The Ripon City, [1897] P, 226 ; The 
Voritus, [1901] P. oer The Burns, [1907] P. 137; The 
Tervaeto, [1922] P. 

597. Add. penne -—Consd. Barton-upon- 

Irwell Union v Wycombe Union, [1926] 2 

K. B. 3. Refd. Wycombe Grdns. v. Barton- 

upon-Irwell Grdns. (1926), 48 T. L. R. 89. 

Add. Annotations :—Mentd. Sheppy Glue & 

Chemical Works v. Medway River Conserva- 

tors (1926), 24 L. G. R. 457; Wigg v. A.-G. of 

Trigh Free State (1927), 96 L. J. P. C. 88; Dee 

B18. Board. v. McConnell, [1928] 2 
. a ] 9. 


588a. 








599. 





600. 
Articles of Re oaeat for Tecate gicreeros 
Great Britain & Ireland (1928), 45 T. L. R. 
57. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

Add. Annotation :—Refd. Re Article X of 
Articles of Agreement for Treaty between 
Creat Britain & Ireland (1928), 45 T. I. R. 
57, 

Add. Annotations :—-Refd. Re Article X of 
Articles of Agreement for ‘Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 


601. 


602. 


ENGLISH AND Empire DicGEst SUPPLEMENT. 


Add. Annotations :—Mentd. Jones v. Waring 
& Gillow, [1926] A. ©. 670; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 


Add. Annotation :—Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


Add. Annotation :—Consd. Venn v. Tedesco,,. 
[1926] 2 K. B. 227. 


Add. Citations :—95 L. J. K. B. 866; 90 
J. P. 185; OTL. R. 4783 24 L. G. R. 496. 


Add. Annotation :-—Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


Add. Annotation :—Mentd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 


614a. ———- Colonial appellate court.|-—RoBINS v. 
NATIONAL TRUST Co., No. 588a, ante. 


621. Add. Annotation :—Generally, Mentd. Earle 
v. Hemsworth R. D. C, (1928), 44 T. L. R. 
605. 

626. Add. Annotation :—Mentd. Venn v. Tedesco, 
(1926) 2 K. B. 227. 


| Where a Ct. of A a aes has 
patel it a series of judgments of the Ct. of 
eal which do not appear to be consistent 
ae ge each other, & the later judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal chart by two 
Lords Justices (ATKIN, L. J.).—GLASKIE v. 
Watkins, [1927] 2 K. B. 181; 96L. J. K. B. 
469; 137 L. T. 1382; 43 T. 'L. R. 314; 71 

Sol. Jo. 192, C. A. 


628b. Conflicting decisions.]— GuLASKIE v. 
WATKINS, No. 628a, ante. 

——--.}|-—Observations by ScruTTON & 
SARGANT, LL. JJ., where there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider & decide the matter for 
itself.—SMITH v. SCHILLING, [1928] 1 K. B. 
429; 97 L. J. K. B. 276; 1388 1.7. 475; 44 
T. L. R. 109, C. A. 


608. 


604. 
605. 
608. 
609. 


611. 


628a. 














628c. 





PART XVII. — 4, SUB-SECT. 1.— 


sm, On colonial court — Contrary 
decision of Privy Council.]-—-LOBB v. 
Rockwoop RuRAL CREDITS SOCIETY, 
No. 603 i, post.—CAN. 


PART XVII. SECT. x SUB-SECT. 2. 


603 ii. trary decision 
by House of Lords. While a decision 
of the Privy Council on a point actually 
decided by: it is binding on a Canadian 
ct., even though there is a contrary 
decision on the same point by the 
House of Lords, yet where a statement 
of Jaw cited from a judgment of the 
Privy Council is merely a dictum 
the Canadian ct. is free to follow the 
House of Lords.—Loss v. Rooxwoon 


Ear Bibs (i986) 2 W 4°26! a: 
35 Man. L. R. 499.—CAN. Be 


608 iif. Courts in India. }—~ 
A. decision of the Privy Council binds 
ill the cts. in India, at any rate as soon 
48 the decision is promulgated & comos 
1o the knowledge of a ct. in poet 
NINGArPA MARBASAPPA ARBLESHVAI 
” GYANAJI Poursag! MaRwaDrI (1926), 
1. L. lt. 51 Bom. 231.—IND. 








iv. ——~ —-—.]}—The 
decisions of the Privy Councjfl are 
Sreotely binding on all cts. in India. 

Re Ma Mya v. Ma THEN (1926), 
i L. R. 4 Ran. 313.—IND 


PART XVII. SECT. 4, SUB-SECT. 3. 
624 iv. -——~.]—A decision of the 
Appellate Div. is binding on it & on 
trial Ace Norte within the province, unless 
& until overrulcd by a higher ct. 
ihe anac or a higher ct. would take 
view from that oxpressed 
by the Ap Nate Div., agar founded 
on reasoning in other cases 
decided. al the higher ct., is not a 
sufficient reasoning for not ie alpine 
the decision le the Appellate Div.— 
DOWBETT v. EDMUNDS (Alta), 41928! 
4D. LL. R. 796; (1926) 8 
447: “4 46 Can. Orim. Cas. 330.—CAN. 


681 ii A decision of 





LS 


Supreme Ct. of Canada & has not been 
departed from the the Privy Council 
or r overruled byt the Hoe of Lords, is 
ding 01 apes the of Manitoba with 

she ineceneetation of an Act 

in the same terms as those of the Act 
interpreted in the Ct. of Appeal’s 
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decision, even though that decision is 
contrary to one given by a Ct. of Appeal 
of another province.—Lowk 

AMONT Mon.) {it fal 1 11D LE a “669: 


heer 1W 

{ i. ——.]}—Dow —— v. EDMUNDS 
ae )» No. 624 iv, ante.—CAN. 

f ii. -J— Decisions of the highest 
ct. of a province are absolutely binding 
on all subordinate cts. in that province. 

—Re Ma Mya v. Ma THRIN (1926), 
I. L. R. 4 Ran. 313.—IND. 


PART XVH. SECT. 4, SUB-SECT. 5. 
641 i. On another Divisional Court— 
Court equally divided.J—The decision 
of aD ‘equal viivided Div. Ct. is binding 
1 Div. .—-DRISOOLL ¥v. COLLETTI, 
(1926) 2 D. L. R. 428; 68 O.L L. R. 444, 





PART XVII, peach) SUB-SECT. 7.— 


653 i. General rule.}—~ Where ots. 
have co-ordinate jurisdiction the 
practice in India appears to be that 
the decisions of ono pes ct. are not 
regarded as binding ano 
hag v. Ma THRIN (o0ee T 

Ran, 313,.——IND. 


eee MA 
-L. 4 


€29a. —-—— Court of Criminal ae 7 rere Face 
NorTeH (1928), 20 Cr. App. Rep. 1865. 


631. Add. Annotation :—Mentd. Ellesmere v. Wal- 
lace (1928), 44 T. L. R. 798. 


-—— Colonial appellate court.]—lon- 
INS v. NATIONAL TRUST Co., No. 588a, ante. . 


642. Add. Annotation :—Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 
642a. 


Conflicting decisions.|—Where there 
are two previous decisions of the Div. Ot., 
one of which was decided by a ct. of two 
judges & the other by a ct. of three judges, 
the rule of the Div. Ct. is to respect the 
decision of the ct. of three judges.—-DE 
VRIES v. SMALLRIDGE, [1928] 1 K. B. 482; 
97 L. J. K. B. 2443; 188 L. T. 497, C. A. 

. Observations, where there were 
two inconsistent lines of authorities as to the 
construction of Kent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself—RATKINSKY v. JACOBS, 
[1929] 1K. B. 24; 97 L. J. K. B. 566; 138 
L. T. 739; 92 J.P. 142; 447. L. R. 548; 
72 Sol. Jo. 354; 26 LL. G. R. 380, D. C. 


Annotation :—Mentd. Lloyd v. Cook, Goudge v. Broughton, 
Simson v. Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] L K. L. 103. 


643. Add. Annotations :—Mentd. United Billposting 
Co. v. Somerset County Council (1926), 95 
L. J. K. B. 899; Everton v. Walker (1927), 
137 I. T. 694. 

653. Add. Annotation : — Mentd. 
Williams (1928), 1389 L. T. 22. 


——-~-.]--When there is the decision of a ct. 
of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, we ought to 
consider ourselves bound by it (WinLDk, C.J.). 
—-BARKEK v. STeAD (1847), 3 C. B. 946; 
5 Ry. & Can. Cas. 45; 16 L. J. C. P. 160; 
os T. O. S. 390; 11 Jur. 90; 136 EH. ht. 
379. 

arnolahon :~Mentd. Norris v. Cottle (1850), 2 H. Tu. Caz. 


679a. 


631a. 














642b. 


Bernard = v. 


661. 





---,] —Semble : a decision of the Exchequer 
Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ct. of Appeal. —Harr v. RIVERSDALE MILL 
Co., [1928] 1 K. B. 176; 961. J. K. B. 691 ; 
137 L. T. 364; 913.P.135; 43 T. L. R. 396 ; 
71 Sol. Jo. 407, C. A. 3 on appeal from 8. C. 
sub nom. RIVERSDALE MILL Co. v. Harr, 
[1927] 1 K. B. 624, D. C. 

Add. Annotations :--Mentd. Chesterman v. 
Federal Taxation Comr., [1926] A. C. 128 ; 
I. R. Comrs. v. Falkirk Temperance Café Trust 
(1926), 11 Tax Cas. 353 ; I. R. Comes. v. Glas- 
gow Musical Festival Assocn. (1926), 11 Tax 
Cas. 154; I. R. Comrs. v. Peeblesshire Nursing 
Assocn,. (1926), 11 Tax Cas. 335; Martin v. 
Lowry, Martin v. I. R. Comrs., [1926] 1 K. B. 


705. 


PART XVII. piace ce SUB-SECT. 7.— 


3D. L. R. 289; [1926] 2 W. W. R. 
422; 20 Sask. L. R. 553.—CAN. 


PART XVII. SECT. 4, SUB-SECT. 13. 


st. India.J—Tho decisions of tho 
Sudder Dewani Adawlat & the Sudder 
Nizamat Adawlat are not binding on 
the High Cts.—I?e MA Mva wv. Ma 
oY (1926), I. Ta. Rr. 4 Ran. 318, oe 


single judges.— 
THEIN (1926), 
IND. 


SW. 





sv. —--~—.}-—~—Decisions of the highest 
ot. of a province are absolutely binding 
op all subordinate ots. in that province, 
& ordinarily decisions of a full bench of 


Burma, 


respec 


@ superior ct. are binding on benches 
other than full benches of th 


e on all judges of that ct. sitting singly, 
G08 fi. 8. F. Ross e. Fiswr, (1926)  g pclsinge of benches are binding on 


Te 
I. L. 


Burma—Chief Court of 
Lower Burma—Whether binding—On in 
High Court.J—Tho High Ct, .in the 
exercise of its ordinary original & 
appellate jurisdictions ia not bound by 
deoinions of the Chief Ct. of Lower 
although its 
conditional authorities of the higl 
value to which the greateat weig 
¢ must be attac 
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550; Scottish Woollen Technical College, 
Galashiels v. I. R. Comrs. (1926), 11 Tax Cas. 
139; I. R. Comrs. v. Yorkshire Agricultural 
Soc. (1927), 44 T. L. R. 59; Re Williams 
Public Trustee v. Williams, [1927] 2 Ch. 283 ; 
Adamson v. Melbourne & Metropolitan Board 
of Works (1928), 45 T. L. R. 3; General 
Medical Council v. I. R. Comrs., English 
Branch of General Medical Council v. I. BR. 
Comrs. (1928), 97 I. J. K. B. 578. 

709a. --—-— --—-.]—Decisions of the cts. in Ireland 
are not binding on an English ct., & if they. 
conflict with decisions in HKngland, or if they 
are not consistent with the ct.’s view of the 
Iuinglish law, the ct. will decline to follow 
themn.-—-Re INMAN, INMAN 27. INMAN, [1903] 
1 Ch. 241; 72 4. 7. Ch. 120; 88 L. 'F. 173; 
561 W. RR. 188; 47 Sok Jo. 92. 

714. Add. Citutions :—95 L. J K. B. 9363; 135 
L. T. 618; 42 T. laK. 609; 70 Sol. Jo. 
734, C. A.; affd. sub nom. NEWCASTLE 
BREWERI4S, LYrp. 7. INLAND REVENUE CoMRs. 
(1927), 96L. J. K. B. 735; 187 L. T. 426; 43 
T. L. R. 476; 12 Tax Cas. 927, IL. lL. 

Add. Annotations :—Mentd. Ford v. I. R. 
Comrs. (1926), 12 Tax Cas. 997; English 
Dairies v. Phillips. English Dairies v. I. R. 
Comrs. (1927), 11 Tax Cas. 597; Lambert v. 
I. R. Comrs. (1927), 12 Tax Cas. 1053. 

TAT. Add. Annotation :—Cenerally, Mentd. 
vu. Simmons (1926), 95 L. J. K. B. 586. 

718. Add. Annotations :—-Refd. Buerger v. New 
York Life Assce. (1927), 96 EL. J. K. B. 930. 
Mentd. Sassoon v. International Banking 
Corpn., [1927] A. C. 711. 

724. Add. Annotation :—Mentd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. ©. 604. 

727. Add. Annotations :—Mentd. Buerger v. New 
York Life Assce. (1927), 96 1. J. K. B. 980; 
Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 

728a. —-- —-—- Shipping decisions.|—American 
shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts. 
GOssE MILLARD v. CANADIAN GOVERNMENT 
MERCHANT MARINE, [1928] 1 K. B. 717; 138 
I. T. 421; 447. L. BR. 1433 17 Asp. M. LC. 
33853; 33 Com. Cas. 1389, C. A.3 sub nom. 
GossE MILLARD v. CANADIAN GOVERNMENT 
MERCHANT MARINE, AMERICAN CANNING Co. 
v. CANADIAN GOVERNMENT MERCHANT 
MARINE, 97 L. J. K. B. 1935 on appeal 
(1928), 45 -T. L. R. 63, H. i. 


Annotation -—Mentd. Foreman & KMams v. Foderal Steam 
Navigation Co., [1928] 2 K. B. 424. 


. Add. Annotation +--Mentd. Wycombe Grduns. 
v. Barton-upon-Irwell Grdns. (1926), ‘43 
T.d4. R. 89. 





Lake 





Mya v. Ma THEIN (1926), I. L. R. 


at ct. & Ran. 313.—IND. 


subordinate courts.}—On ints whore 
there is no decision of the High Ct., 
subordinate cts. in Lower Burma are 
still bound eo rulings of the Chief 
Ct., & subordinate cts. in Upper Burma 
aro still bound by the decisions reported 

Upper Burma Rulings. Under 
Govt. of India Act, s. 107, the High 
Ct. has power, if it so desires, to direct, 
the subordinate cts. in Upper Burma 
to regard themselves as bound by the 
decisions of a bench of the Chief Ct. 


Ma Mva wv. MA 
R. 4 Ran, 313.— 


decisions are 


rest =S sé or: even of a single judge of that ct.—— 
t & Re Ma Mya v. MA TREIN (1426), 
bhed.—-dte Ma I. i. ie 4 Ran. 313. IND. 
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Cases '789a—787a. 


739a. Discrepancy between reports.] — Where a 


Annotations :—Mentd. Cockburn v. 


case was reported in 1893 both in the Law 
Reports & in the Law Times, & the reports 
. differed both in the narrative of facts & in 

the words of the judgments, Lorp Bucx- 
MASTER assumed that tin the Law Reports 
‘there was a revision by the judges of the 
judgments that they delivered & accepted 
that as an authoritative statement.—Fair 
MAN v. PERPETUAL INVESTMENT BUILDING 
Socigery, [1923] A.C. 74; 921. J. K. B. 50; 
128 L. T. 386; 87 J. P. 21; 89 7T. L. R. 6&4 


H. L. 


Smith, [1924] 2 K. B. 


119; 
782. 


787a. 


Annotations :-—Mentd. 
Blackburne, [1903] 2 Ch. 84 ; 
1 A.C. 425, 


728 


ENGLISH AND Empire Digrest SUPPLEMENT. 


Sutcliffe v. Clients Investment Co., [1924] 2 aan 


Add. Annotations:—Mentd. Hall v. Pim 
(1927), 82 Oom. Cas. 144; Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 535. 
.|—Excepton Soints of practice, the 
Weekly Notes should only be cited as interim 
reports of cases during the period required 
for their publication in the Law FKeporis 
(SWINFEN WApDyY, J.).—He SMitru’s SETTLE- 
MENT, WILKINS v SmiTH (1902), as reported 
in [1903] 1 Ch. 373. 


Re Brydono’ 8s Settimt., "Cobb v. 
Boyce v. Wasbrough, [1922] 


746; Coleshill v. Manchester Corpn., [1928], 1K. B.7 








Vol. XXX.—Cases 99-57 1a. 


JURIES. 


Part Vil——Juries of Issue and Assessment. 


99. Add. Annotations :—Generally, Mentd. R. v. 
Harris, [1927] 2 K. B. 587; R.v. Noble (1928), 
20 Cr. App. Rep. 191. 

292, Add. Annotations :—Mentd. lt. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 
aon: Statham v. Statham (1928), 45 a L. R. 

295a. Death of judge.|—-Semble: a judge has no 
jurisdiction to continue the hearing of a case, 
in which witnesses have been called in ct. 
in the course of a trial before the jury & 
another judge.—CoLKSHILL v. MANCHESTER 
Coupn., [1928] 1 K. B. 776; 97 L. J. K. B. 
229; 138 L. T. 5387; 92 J. P. 37 ; 447. L. R. 
258; 26 L. G. R. 124, C. A. 

301a. --—--—.]|—-Where a jury, before hearing 
all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury.— DE FREVILLE v. Din. 
ee 43 'T. L. R. 431; 71 Sol. Jo. 480, 
C. A. 

303. Add. Annotation :---Mentd. De 
Dill (1927), 48 T. I. R. 431. 

421. Add. Annotation :-~Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


423a. ~--- Jury finding verdict before all evidence 
. given.|---DrE FREVILLE v. DILL, No. 301a, 
anie. 








Ireville v. 


PART lI. 
sa. Order granting-—* Common ’ 


Gy. Lrp. v. Trick, 


challenges on each side.—Gay Co., 
(1927) 1 DLL. R. 


423b. ----—-- Jury informed that defendant insured. | 
-—Where the established rule of practice, 

that in an accident case it should not be 
intimated to a jury that deft. is insured, has 
been violated, it is within the discretion of the 
judge to dischurge the jury at the expense 

of the party whose advocate has violated the 
rule.—GRINHAM v. Davies (1928), 139 L. T. 
079; 44 T. L. R. 5233 72 Sol. Jo. 303, D.C. 


443. Add. Annotations :—Ment Broome v. Agar 
(1928), 1388 1... T. 698; Lockhart v. arrison 
(1928), 189 T.. T. 524s 


475. Add. Annotation :--Refd. Dew v. United 
British S.S. Co. (1928), 139 L. 'T. 628. 


476. Add. Annolution :—Expld. Dew v. United 
British S.S. Co. (1928), 189 1. T. 628. 

571a. ~- -- -- -.|—Where an action for damages, 
based on a breach of a statutory regulation 
made under Merchant Shipping Act, 1894 
(c. 60), was tried by a judge with a jury, 
& several questions were left to the jury,’ 
which they answered :--Held: asthe answers 
of the jury to the questions left to them were 
sufficient. to determine the case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the effective 
cause of the accident, & the judge had 
thereby misdirected the jury.—DEW_ v. 
UNITED Bririsu S.S. Co., Lrn. (1928), 189 
I. "PT. 628, C. A. 


PART VII. SECT. 13, SUB-SECT. 4. 
551 i. Special matter- - Statement of 


gaat pede lbie oe a Ls 1091; 60 0. L. R, 8.--CAN. reasons. |—Held the reasons could 
order. e ne order should be bans g : 
amended by striking out the w om PART VII. SECT. 10, SUB-SECT.4. Paes Tie oe oe set 

common.’*—BRApDSHAW vv. TB. sd. Agreement after further considera- W.W.1R. 481; 38 B.C. R. 455.~-CAN, 


RAPID TRANSIT, [1927] 1 D. L. R. 599 : : 


38 B.C. Ik, 64.—CAN. setting verdict aside. cape RUBEN- 
ATEIN (N. B.), [1926] 1 D. 
PART VII. SECT. 2. CAN. 
72 iii, -~~-- ——_. ]-—Accused, except 


tion for few minules—No ground for 


PART VII. SECT. 15. 
571 ii. ——-- —-~ -.]--If an answer 
given by a jury to a question is not 
clear or sufficiently cxplanatory, it is 


~ R. 445.— 


jn cases of trial for high treason or 
misprision of treason, has no right to 
inspect the até ee J—R. v. BAUM 
Goat) 27S. S. W. 401; 44 
N. . WwW. N. "136. ~-AUS, 


PART VII. seer ie SUB-SECT. 3.— 


183 i. Revsd., 84 8. C. R. 228. 


PART VII. SECT. 5, SUB-SECT. 4. 


sc. Several actions tried together.|— 
Kive actions were brought by different 
pitfs. against two -defts. & were by 
consent tried together before a judge 

jury :—Held: the consent to try 
the actions together did not give a 
right to more than four peromptory 


PART VII. ae te} SUB-SECT. 8.— 


e 


qi. ---—-.]—The power given a trial 
jude by King's Bench Act, lh. 

1920 (c. 39), 8. 47 (1), to dispense with 
a jury, altbough a jury has becn claimed 
by one of the parties, is one which 
should bo cxercised with judicial dis- 
cretion, t.e., the judge must give some 
good reason for depriving the pany 
of his right lo a jury.—BLOOMAERT v 
DUNLOP (Sask.), (1996) 4 D. L. Rh. 873 3 
[1926] 2 W. W. It. 817.— CAN. 


PART VII. SECT. 18, SUB-SECT. 1. 


466 ii. -~--—-.J]—-MAYES CASE v. 
oa (1925), 52 N. B. hi. 272.-- 


a proper course for the trial judge to 
ask them to retire again & answer such 
supplementary questions us may be 
submitted to them for the purpuse of 
further clucidation.—PATILERSON  ¥. 
SASKATCHEWAN OREAMERY Co., LIrp., 
[1923] 3W. W. R. 554; 62 DOL. R. 
387; 14 Sask. L. R. jad. -—-CAN. 


571 fii. - --- - -|—Where a jury 
bas ven & general answer to a 
question & has been scent back tu give 
wu wore definite answer & docs answer 
more definitely, the last answer' is 
iis real answer & the ono which must 

overni.— BARLOW v. CANADIAN PACIFIC 
Ry.. (1926) 2 D. L. R. 9563 [1926] 
2 W. W. R. 113 31 Can. Ry. Cas. 
414 : 35 Man. lL. R. 517.—CAN. 


Cases 79a—216a. ' EinquisH anp Empire Digest SUPPLEMENT. 


LAND IMPROVEMENT. 
Part I11—-Under Settled Land Act, 1925. 


79a. Authorised improvements-—Electric lighting 
---Settled Land Act, 1925 (c. 18), ss. 83-85, 


87, 88.)—-He SHERBORNE’s (LORD) SETTLED 
HStaTe, [1928] W. N. 239. 


Part IV—Under Private Improvement Acts. 


216a. When effective.;—An improvement rent- 
charge imposed on land within the improve- 
ment area under London County Council 
(Improvements) Act, 1899, s. 61 :—-Held: 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 
improvement itself had been completed at 
an earlier date; & if the land was contracted 


PART VI. 


to be sold free from incumbrances after the. 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement rentcharge.— 
Re VaARRER & GILRERT’S CONTRACT, [1914] 
1 Ch. 125; 88 f. J. Ch. 177; 110 I. T. 23; 
58 Sol. Jo. 98, C. A. 


sd. By locatee of Crown lund—Lusis of assessment.| -~HIGHULAND v. SUERKY (1900), 32 O. 1k. 371.—CAN. 
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Vol. XXX.—Cases 12—116, 


LAND TAX. 


12. Add. Annotation :—Mentd. I. R. Comrs. v. 116. Add. Annotation :—Reftd. Parr v. A.-G., 
Forth Conservancy Board (1928), 45 T. L. RB 


‘ [1926] A. C. 239. 
83. 
SECT. 4, SUB-SECT. 4. pS —-Jow ane : ae ie BO aera or Moen eee ete rae iarvie 
h i, ——— In ascertaining unimproved OMR. 26), 25.— » Vv. : 
value—Land held under ‘Crown leases. ] h ii. Licensed premises. }- [1927] Argus L. It. 328.-—AUS. 
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Cases 1—1195a. ENGLISH AND Eimprre Digest SuPPLEMENT., 


LANDLORD AND TENANT. 
Part |.—Relation of Landlord and Tenant. 


1. Add. Annotation :—Refd. Oakley v. Wilson, 230. Add. Annotation :—Refd. Weld v. Petre 
[1927] 2 K. B. 279. (1928), 97 L. J. Ch. 399. 

243. Add. Annotation :—Mentd. Anderson v. 
Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 557. 


20. Add. Annotation :-—Mentd. Hart v. Riversdale 
Mill Co., [1928] 1 K. B. 176. 


Part Il—Agreements for Lease. 


296. Add. Annotation :—Mentd. Newman v. Slade, subsequently delivered it to the lessor’s solr.’s 
{1926] 2 K. B. 328. messenger in exchange for the engrossment 
330a. -——.]—Dokr d. Hastinus v. WATERS (1850), of the counterpart. Shortly after this the 
16 L. T. O. S. 218. lessee, relying (inter alia) on Stat. Frauds, 
362. Add. Annotation :-~As to (1) Refd. Franco- repudiated the oral contract :—-Held: the 
British Ship Store Co. v. Compagnie des lessee’s solrs.’ letter purporting to enclose the 
Chargeurs Francaise (1926), 42 T. L. R. 735. engrossment of ene nee ahd each Bi oe 
ee Thaelan engrossment, subsequen anded over by 
nes revo reece aes Refd. Keppel v. Wheeler, ihe lessee in person. constituted a sufficient 
874. Add. Annotation :—Mentd. Franco-British memorandum of the oral contract.-_-HORNER 


Shi ER, [1923] 2 Ch, 218; 92 L. J. Ch. 578 ; 
Ship Store Co. v. Compagnie des Chargeurs yas ee ag 3] 2 Ch, 218 : 








Frangaise (1926), 42 T. L. R. 735 
9 e : fi Pe TERS v. CAT ,4 Ves. 91 ; 
396a. —--— Letter purporting to enclose engross- ite 31 E 1 es Diarra = 
ment—-& engrossment.]—A prospective lessce 4720, eas a ANON. (1718), 2 Ny. Cas. Abr. 


having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved by their respective 
solrs. By arrangement the engrossments of 
the lease & counterpart. were then prepared 
by the lessee’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the 
engrossment of the lease for his signature, & 
saying they had written to the lessee & 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpart 
was enclosed to the lessor’s solr., & the 
engrossment of the lease to the lessee, who 


nl 

48; 22 BK. RR. 42, 1. C. 

499. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

501. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

600. Add. Annotation :—Refd. 
Jenkins, [1927] 2 Ch. 225. 

834. Add. Annotation :—-Refd. York Glass Co. v 
Jubb (1925), 134 L. T. 36. 

864. Add. Annotation :- --Refd. Re Gough (1927), 

71 Sol. Jo. 470. 


Torbay Hotels v. 


Part IIl._—Leases. 


929. Add. Annotation :—Mentd. Akt. Dampskibs €. 673. Mentd. Darby v. Da he Mas Eentie, ee 
Steinstad v. Pearson (1927), 137 L. T. 533. Heritordshire Sherif (1899) 8 Q. Be s6Be nn Oe 
981. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 
1082a. —~.- -——.J—-Duck v. Brappy. (1824), 
M‘Cle. 217; 13 Price, 455; 147 B. R. 1047. 
Annotations :—-Folld. Doe d. Kettle v. Lewis (1830), 10 B. & 


1195a. ---—.!—SusseEx (COUNTESS) uv. WRrRoTH 
(1582), Cro. Kliz.5; 78 E. i. 2723 sub nom. 
SUSSEX (COUNTESS) & WORTHS CASE, 4 Leon. 


PART I. SECT. 2, SUB-SECT. 2.. B. 


sa. Under clause in agreement for 
saule.}—~Jn deciding whether an attorn- 
ment clause in an agreement for the 
sale of land created the relationship 
of landlord & tenant between the 
vendor & the purchaser the ct. has to 
determine whether the parties intro- 
duced the clause blond Jide, & this 
question must be determined on the 
circumstances of the particular case. 
Although the fact that the rental 
reserved is fluctuating is not usually 
of much point, yet It is a circumstance 
fo be considered.---BLOOMAERT _ v. 
JYUNLOP, [1927] 3D. L. R. 573 11927] 
Ne W.T. 1014; 21 Sask. L. 12, 494.— 


PART I. SECT. 3, SUB-SECT. 1.--A. 
63 xxvi. -.}-—-VERTANNES v. 


ROBINSON (1927), I. L. R. 5 Ran. 427.- 
IND. 


63 xxvii. —— --J— McDONALD 
a (1889), 22 N. 8. Rt. 67.- 


63 xxviii. ~--->J—--Broox v. 
BENNESS (1898), 29 O. lt. 468.—CAN. 


Dae 


PART I. SECT. 3, SUB-SECT. 3. 


ad. Leasc by life tenant to reversioner—~ 
Until death of lessor.J}—A lease by a life 
tenant for a term certain to the 
reversioner, containing a covenant by 
the lesace to pay reut to the lessor, ** her 
heirs & assigns,’ does not estop the 
lessce from showing that he has become 
owner on the lessor’s death.--T1H#ATOHER 
v. BOWMAN (1889), 18 O. R. 265.—CAN, 
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PART II. mae ve on i 
. (a). 


sf. Valuation of furniture.J—-WaALKER 
v. KELLY (1874), 24 C. P. 174.-—CAN. 


PART III. SECT. 2, SUB-SECT. 1. 

972 v. ——.J|—WILLIAMS MACHINE 
Co. OF WINNIPEG, LTpD. v. WINNIPEG 
STORAGE, Lirp. (Man.), te 4 
° I. R. 1167 ; [1926) 3 V ° W. R. 
4513 revad., 11928] 1 D. L. R125 [1927] 
3 .W. W. ft. 665. 


PART III. SECT. 6. 
ni, ‘* Rights, liberties, privileges 
& appurtenances.”’|—Held: to pass 
the right to advertise premises by 
means of a man standing with an 
advertisement board at tho entrance to 
an arcade. HENRY, LTD. v. 





Vols. XXX. & XXXI.—Landlord and Tenant. Cases 1197a—1810a. 


1197a. ——.]—Sriocomp v. Hawksns (1612), Yelv. 
222; 80 KB. R. 145; sub nom. SHECOMB ?. 
HAWEINS, Cro. Jac. 318. 

Annotations :—COonsd. Berry v. ‘White (1662), O. Bride. 82. 


Refd. Mun v. Baylies (1673), Freem. K. B. 340: Winter 
v. Loveday (1697), 1 Com. 3 
1225a. fac ae- aioe, een (15 53), Bro. N. u 





95, pl. 437; 73 E. R. 895. 


1258. Add. Auaaanon :—Refd. Manchester Corpn 
eget U. C. & Denton U. C., [1928] 
( 63 


1295. Add. Citation :—sub nom. R. v. Hastinaes 
Poor Law UNION GUARDIANS, 13 L. T. 362. 


1355. Add. Annotation :—Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 


1872a. Destruction of premises——By fire.]-— 
Deft. demised to pltfs. for three years a 
piece of land with a factory on it, & pltts. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside & as to insurance, 





but gave pltfs. an option of purchase during 
the term. Deft. insured the factory against, 
lire, & on tue occurrence of a fire which 
almost. completely destroyed it, he received 
compensation from the insurance co. Pltfs. 
then yave notice of the exercise of their 
option of purchase & paid a deposit, but 
deft. declined to reinstate the walls & roof, 
& alleged that in exercising the option pltfs. 
had to take the property as it was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase, deft. 
counterclaimed for specific performance :-— 
Held: since at the date of the exercise of the 
option pltfs., to the knowledge of deft., 

thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
pitfs. were entitled to a return of their 
deposit, & the countercl:im for specific 
performance failed.-- LON. 9N TLOLEPROOF 
Liosnreny Co., Lrp. vu PADMORE (1928), 44 
T. TR. 499, C. A. 


Part 1V.—Underleases. 


1469. Add. Annotation :—Refd. Melzak v Lilienfeld, [1926] Ch. 480. 
1470. Add. Annotation :—As to (2) Refd. Melzak v. Lilienfeld, [1926] Ch. 480. 
1514. Add. Ciiations :—95 L. J. Ch. 305; 135 L. T. 145. 


Part Vil.—Licence. 


1598. Add. Annotations :—Mentd. Kursell v. Tim- 
ber Operators & Contractors, [1927] 1 K. B. 
298; Re Wait, [1927] 1 Ch. 606; First Russian 
Insce. ». London & Lancashire Insce.. [1928] 
Ch. 922; The Penelope, [1928] P. 180. 

1643. Add. Annotation :-—Refd. L. C. C.r. Hackney 
B. C., [1928] 2 K. B. 588. 

1650. Add. Annotation :—Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

1657. Add. Annotation :-- Refd. Johnson v. Clarke, 
[1928] Ch. 847. 


1682. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., (1927), 97 L. J. K. B. 251. 


1690. Add. Annotation :—Mentd. Lagan Navigation 
fe v. Lambeg Bleaching, Dyeing & Finishing 
»» [1927] A. C. 226. 


ieee on Annotation : —Consd. O'Cedar v. Siough 
Trading Co., [1927] 2 K. B. 128. 


1705. Add. Annotation :—Refd. Johnson v. Clarke, 
[1928] Ch. 847. 


1728. Add. Citation :—2 C. L. R. 1449. 


Part VIl_—Premises Included in the Demise. 


1783a. —-—- Garden not included.|—-ANon. (1561), 
Moore, K. B. 24, pl. 823; Dal. 29, pl. 53; 72 
HK. R. 415. 

1810a. ——~ Liberty of passage for pipes—-Extent 


of right.}—Deft. co. were the lessees from a 
firm of architects for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 


PART III. SECT. Be), SUB-SECT. 1.— 


ree ie i. aceon of exercise, |— 
CaH SooTr, CAHUAC v. ERLE 
(1872), “oe ©. P. 551.—CAN. 


PART IV. SECT. 3, SUB-SEOCT. 1. 


1435 iii, ~}—BHJOY LAL SEAL 
BENARASIDAS KHANDELWAL (1927), 
L L. R. 54 Cale. 948.—IND.. 


PART IV. SECT. 5, SUB-SEOT. 2. 


1471 i. By what covenants underlessee 
bound-— Usual covenants— Underlease of 
licensed remises. tas ARRITY 
ree ae at eT} ae R. N. S. W. 217 

. 61.— AUS. 


PART VI. SECT. 2, SUB-SECT. 2. 

ri, —~-~—.J—NEW BRUNSWICK & 
Nova Scotia LAND Co, v. KirK (1849), 
eos a R. (1 All.) 443.—CAN. 
UCcONDU vw. DUPUY 
(1583), 9 App. Cas. 150; 53 L. J. P. C. 
12: 50 L. T. 129, P. C.—CAN. 

ai, ———.J—RUTTER v. ORDE (B. C.) 
he hil AN. Cc. R. 658; 49 D. L. t 


—ae 


Peas 


——.]}-—RoOYaL Bane OF CANADA 
v. an (1921), 62 3S. R. 313; 
D. L. R. 23.—CAN. 
a iii, ——.]—O’BRIEN v. H., [1927] 
2 D. L. 2. 1139.—CAN. 
sj. Agreement to display advertisements 
in movable frumes on spaces in post 
offices.}—Hield - not & leasc, but & 
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licence to use the spaces.—U. K. 
APVERTISBING Co. v. LASGOW BaG- 
on LAUNDRY, [1926] S. CG. 303.—~— 


PART VI. SECT. 4. 


1665 ii. —-—-~- ——.]— MacLAREN Co. 
», ELEO. REDUCTION oo: (Can.), (1926) 
4D. L. R. 593.—CAN 


PART .VI. SECT. 5, SUB-SECT. 1. 


1669 iv. —— —--—.]—FIELDER v. 
BANNISTER (1860), 8 Gr. 257.—-CAN. 


PART VII. SECT. 1, SUB-SECT. 2.—~B. 
1773 i. What tis appurtenant to house 
or messuage—Not space between shop- 
front & atreet.|—RkEip v. Mimico, [ 19271 
1D.L. R. 235; 590. L. R. 579. ‘—CAN 


Cases 1810a—2248. 


1978a. 


ings known as I. Court under a lease which 
contained a reservation ‘‘ excep & re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the building the passage of gas water 
& other pipes & electric wires through the 
demised premises & the free of water 
é& soil in & through the pipes connected with 
the demised premises.’’ In May, 1924, pltf. 
took a leasc of the second floor of I. Court 
from the firm, subject to a similar reservation. 
In exercise df the right reserved to the lessors 
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& persons occupying other parts of the 
premises p conducted ‘pipes from her 
premises through deft. co.’s part of the 
premises. Defte co., after the operations Bet 
proceeded for some time, alleged that great 

inconvenience would be caused to them, & 
cut the pipes :—Held: the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises.— 
TAYLOR v. BrivisH LpcaL Lire ASSURANCE 
Co. (1925), 94 L. J. Ch. 284; 183 L. T. 453; 
23 Ii. a. R. 585, 0. A. 


Part ViIll——Nature, Creation, and Duration of Tenancies. 


1848. Add. Annotation :—As to (2) Refd. Lowther 


v. Clifford, [1927] 1 K. B. 130. 


1967. Add. Annotation :—Mentd. Lowe v. Bentley 


(1928), 44 T. L. R. 388. 


1968. Add. Annotation :-—Refd. Anchor Trust Co. 


v. Bell, [1926] Ch. 805. 


1975a. Duty of tenant from year to year—To use 


premises in tenantlike manner.]— A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end ofthetenancy. The obligation continues 
as long as he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion.— MARSDEN v. 
Epwarp Heyes, Lrp., [1927] 2 K. B. 1; 
96 L. J. K. B. ‘410; 136 L. T. 593, C. A. 
Option to take lease “‘for any term 
suitable to ’’ occupier.]|—-Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1915 & signed by the landlord, purporting to 
give R. an indefinite option of purchase, & 
alternatively an option to take a lease of the 





2101. Add. Annotation :—Refd. 


property for any term suitable to R., & an 
undertaking that so long as R. remained sole 
tenant the rent agreed on should not be 
increased :—Held: on the true construction 
of the agreement R. was merely a tenant 
from year to year.—JOHNSON v. CLARKE, 
[1928] Ch. 847; 97 J. J. Ch. 837; 139 L. T. 
552; 72 Sol. Jo. 556. 


2064. Add. Annotation :-—Mentd. St. Anne’s Well 


Brewery Co. v. Roberts (1928), 92 J. P. 95. 


2078. Add. Annotation :-—Refd. Lowther v. Clifford, 


[1927] 1 K. B. 130. 


2079. Add. eae :—Refd. Rye v. Purcell. 


[1926] 1 K. B. 446. 
- Add. A enplalion. :—~-Refd. Lowther v. Clifford, 
11927 | 1K. B. 130. 


2090. Add. Annotation :—Refd. Rye v. Purcell, 


[1926] 1 K. B. 446. 


2097. Add. Citations : ask : K. B. 130; 90 


J.P.1138; 24L.GQR 

Add. Annotation: erry pee v. Robin- 
son, [1928] 2 K. B. 353. 

Lowther v. 
Clifford, [1927] 1 K. B. 130. 


Part 1X.—Renewal of Tenancies. 


2182. Add. Annotation :—Mentd. Public Trustee 


v. Elder, [1926] Ch. 776. 


2243. Before this case, for ‘‘ See, now, Law of 


PART VIII. SECT. 4, h denagiegate 1.—D. 

1865 iii, ——-.}—DOF d. PURDY v. 
Perens (1838), 2 N. i. OR, (Ber.) 530.—- 
CAN. 


PART VIII. SECT. 5, SUB-SECT. 1. 
1946 i. Purchaser under agree- 
ment for sale _ abe tly by pe 
ts-—A orfeiture for non-pa 
Halt Me paiGe v. MOORE (1864) | 4 
C nen 349.—-CAN. 


PART VIII. SECT. 5, srisoeucury 2. 

sk. <Action for or Se 
landiord —iremoval of roof tord.] 
—Held; damages not pocoverabie. — 
HABTINGS v. LEONIDAS, {1927] S. R. Q. 
389; 21 Q. J. P. 156.—AUS. 


PART VIII. aaah Ta Mi SUB-SECT. 2.— 





2084 x Va one v. 
BanTON KLEc 4 {1926] 4 
and R. bie 568 N. ‘B. £3 1.—CAN. 
2034 xi —— oe ia V. 
aN (1848), 6. N. B. MR. (3 Kerr.) 
641.-—C 


PART VIII. SECT, 6, SUB-SECT. ap —A. 
Agreement to purchase—. gree- 
saeie i “carried out.}—Held: the 





Property Act, 1925 (c. 20), s. 145,’ read 


‘* See, now, Law of Property Act, 1922 (c. 16), 


8s. 145.’ 


tenancy ere not determined.— 
CROSKILL vw. ORTMAN eee 10 
N. B. R. (CAN) GiB CAN n 


PART VIII. SECT. 9, SUB-SECT. 3. - 


sn. Sub-lease for life & vyears.|-— 
Held: the term of years was 
reversionary & not concurrent, & 
began to run when the life died. — 
ADAMS v. M‘GOLDRIOK, [1927] N. I. 


PART IX. SECT. 2, SUB-SEOT. 1.—-B. 

2159 sv. -———.]—A covenant to 
renew runs with the land, & can bo 
specifically puree by the assignes of 
a portion of the holding.—SKCRETARY 
OF STATE FOR INDIA _ Aounen. 
v VOLKART BROTHERS (1926), I. L. 
R. 50 Mad. 595.—IND. 


PART IX. SECT. 2, SUB-SECT. 8. 


n i. ——.}—Where a renewal clause 
ine a lease confers on the lessee the right 
to obtain from the lessor on the expiry 
of the old term, but not until t 
the Eins of a new lease in praesenti in 
con tion of the old, the lessor 
cannot, d the currency of the lease, 
oon h himself presentl 

a new lease, compel the lessee to 
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accept it, even aougy the latter may 
have given police his intention to 
exercise his right of renewal.— 
KENNEDY v. BERRYMAN, [1925] N. Z. 
LL. R. 178 —N.Z. 


PART IX. SECT. 2, SUB-SECT. 5. 

2181 v. .] — SEORETARY or 
STATE FOR INDIA IN COUNCIL v. VOL- 
wane BroTHers, No. 2159 v, anle.— 





jrorce i, Gl da aa he of tlessee-— 
cutor.J--NUGENT  ¥. COLELLAN, 
BOOTS. D. L. it. 845.—-CAN. 
i. —— Not after gis loll of lease- 
hold interest to OGESH 
CHANDRA ROY v. anaes CHARAN 
ey poder a (1926), I. L. R. 53 Calc. 


agg ees, IX. SEOT. 2, stoligcsaiel 6. 
rel: “the toa une eee "wos el ‘held am trust tor 


(ioa7P SD a L. TR a 128; T1987) SOR 


PART IX. SECT. 3, SUB-SECT. 9.—A. 
ri, ———~ -——— .}-—A lease of a house 
& consulting-rooms contained a 


Vol. XXXI.—Landlord and Tenant. Cases 2331—-2913s. 


Part X.—Particular Properties. 


2831. Add. Annotation :—Refd. Bernard  ». 


2881. Add. Annotation :—Refd. Coleshill v. Man- 


Williams (1928), 139 L. T. 22. 


2371. Add. Annotation :—As to (1) Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 


2375. Add. Annotation :—Apld. Noble v. Harrison, 
[1926] 2 K. B. 332. 


2433, Add. Citation 


chester Corpn., [1928] 1 K. B. 776. 


2887. Add. Annotation :—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 778. 


2390. Add. Annotation :—Refd. Booth v. Thomas 


(1926), 95 L. J. Ch. 160. 
:--134 L. T. 319. 


Part X!.—Covenants. 


2573. Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2641. Add. Annotation :—As to (2) Folld. Booth 

vo. Thomas, [1928] Ch. 397. 

Add, Annotation :—As to (1) Consd. Booth 

v. Thomas, [1926] Ch. 397. 

2663. Add. Annotation :—-Generally, Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 

2666. Add. Annotation :—Mentd. Hyman _ v. 
re iin Hughes v. Hughes (1928), 139 L. T. 


2651. 


2696. ae Annotation :—Generally, Refd. Met- 
calfe v. Boyce, {1927] 1 K. B. 758. 

2697. Add. Annotations :—As to (2) Apld. Booth 
”. Thomas, [1926] 2 Ch. 397. As do (8) Refd. 
Booth v. Thomas, [1926] Ch. 397. 

2708. Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


2707. Add. Annotation :-—Refd. 9’Cedar v. Slough 
Trading Co., (1927]2 K. L 123. 

2719. Add. Annolalion :—Apld. Booth v. Thomas, 
[1926] Ch. 397. 

2727a. Suit in equity.]|—FIUnt v. DANVERS (1680), 
T. Raym. 370; 83 B. R. 193. 


Annotations -—Refd. Dennett v. Athorton. (1872), L. rR. 7 
Q. B. 316; Tebb v7 Oave (1900), 82 L. 


2741. Add. Annotation :-~Refd. 0’ Cedar v. eHiouen 
Trading Co., [1927] 2 K. B. 123. 

Add. Annotation :--Refd. Stoney v. East- 

bourne R. D. C. & Devonshire (1925), 90 

J.P. 133. 

2776. After this case add ‘‘ Sce, now, Law of 
Property Act, 1925 (c. 20), 5. 79.” 

2783. After this case add ‘“ See, ances Law of 
Property Act, 1925 (c. 20), s. 79. 

2802. Add. Annotation :—Mentd. ay v. Avghe- 
rino, [1927] 2 Ch. 33. 


2760. 


Part Xll.——Restrictions on Use of Premises. 


2872. Add. Annotation ;:—Consd. Melzak v. Lilicen- 
feld, [1926] Ch. 480. 


2909. Add. Citations :—95 I.. 


de be . 


2913a. Part of premises sublet.}|--In 1906 
there was granted to K., as lessee a dwelling- 


J. Ch. 52; 135 





covenant for renewal & an option to 
purchase, under which the house was 
purchased :—Jield : the covenant for 
renewal only applied to the entirety 
of the premises, 

rooms ajlone.—-MORRIS 1%. 


DUNSTONE, id not aver tha 


that the depression had been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
not to the consulting- poveuient was open & obvious. 

she was unaware of 


house & premises for a term of ninety-nine 
years at a ground rent of £8 a year, & the 
lessee covenanted with thel essors that he 
would not, without the Jessors’ previous 
licence in writing, use the demised house, or 
any part thereof, “ for any purpose whatso- 
ever other than for the purpose of a private 


—IJTeld: os tho tenant had brought 
about the refusal of the renewal of the 
licence by her own act, the lessor was 
entitled to recover possession of the 
premises & damages for breaches of 
covenants.—MaGvirg v. Day, [1926] 


She 


[1925] 8. A. 8. R. 340.—AUS, 


r ii, —.}+—-SECRETARY OF 
Srate FoR JNpDIA IN a aes v. 
VOLKART BROTHERS (1928), L. R. 55 
Ind. App. 423,-——IND. 


PART X, SECT. 2, SUB-SECT. 3.—A. 


st. Land leased in lois by refercnce 
to plan-—Lessor_ not aia lei Hed eee 
Jrom Satie .) --BURNS ORTH 
i OARD, [1925] N. %. I. me 188. 


oo X. SECT. 5, SUB-SECT. 1. 


Common court—Repair—LEatent 
of "obligation. }+-The wife of the tenant 
of a house in a tenement brought an 
action nat the proprietors for 
dam respect of injuries, which 
she alleged she had sustained in con- 
sequence of a fall caused by her foot 
catching in a depression in the pave- 
ment of a common cowt at the back 
otf the tenement. Pursuer averred 


the defect, or that she had ever com- 
plained of it, to defenders, not did she 
deny defenders’ avermont that she 
had lived in the tenemont for years :— 
Held > pursuer’s averments were not 
relevant to infer lability against de- 
ponder —Youna v. CAMPBELL, {1924} 
S. C. 157.—SCOT. 


PART X. SECT. 5, SUB-SECT. 2. 

2380 vili. ——- -———~ --—— -— | 
Watr v. ADAMS BROTHEI 
MANUFACTURING Co. (Atta.), Sacrs 
1 red KR. 59; [1927] 3°W. W. KR. 580. 


PART X. SECT. 5, SUB-SECT. 4. 
2395 iv. = oNnce is 
NEISON, MoatTe & Co., [1925] N 
L. R. 123.—N.Z. 


PART X. oe 





SUB-SECT. 3.—- 
: 


one trade carried on—- 
Gonecicnt sent refusal of justices to renew.) 
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. 80.—IR. 


PART X. SECT. 14. 
sy. Jwase of warehouse space.}—A 
Jessee’ of warehouse space sued. his 
lessor for damages caused by the 
freezing & bursting of a standpipe in 
the warehouse. There was no pro- 
eon in the lease as to heatin 
the landlord was under no 7 ee 
£0: eevent the standpipe from freezing. 
Ads v, GIBSONS, LTD., [1927] 2 
834; 8. O. R. 352.--CAN 


PART XI. dL, SET, ovat SUB-SECT. 4.— 


sa. Kviction for Mis of covenant— 
After inadequate oe of breach.|— 
reece v, WILHE Sec {1926] 
” D. Y a! 1042; [1926] 3 W. W. RB. 


PART XI. SECT. 5, SUB-SECT. 4.—-D. 


2756 i. Varied, A ae : D. L. R. 
527; [1926] 3 W. W 


Cases 2918a—3160a. 


dwelling-house, wherein no business of any 
kind is carried on.’’ There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expircd in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K. & P., & the mtgees. of K., claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 
covenants :— Held: (1) there had been a 
forfeiture of the lease by breaches of both the 
restrictive covenants, & the words in the 
first covenant, ‘‘ wherein no business of any 
kind is carried on,’’ must be construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
house; (2) Rent Restriction Acts afforded no 
défence -to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act. s. 2 (1), came into operation, & 
the premises had become decontrolled.— 
BARTON v. KEEBLE, [1928] Ch. 517; 97 
LL. J. Ch. 215; 139 L. T. 136. 

2922. Add. Annotation :—Refd. Ie Debtor (No. 3 
of 1926) (1926), 135 L. T. 689. 

2929. Add. Annotation :—Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689. 

2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler—-Carrying on of restaurant.|—A 
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covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals.—-LORDEN 
v. BRooKke-IIItcHING, [1927] 2 K. B. 237; 
96 L. J. K. B. 400; 1837 L. T. 60; 91 J. P. 
81; 43 T. L. R. 268; 71 Sol. Jo. 332. 


2945. Add. Annotation :—Refd. Lorden v. Brooke- 

/ Hitching, [1927] 2 K. GB. 237. 

2952. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


2958. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 Ik. B. 237. 

2965. Add. Annotation :—-Mentd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 


2981a. Subletting part of premises.|— 
BARTON v. KEEBLE, No. 2918a, ante. 


2994. Add. Citations :—95 L. J. Ch. 1; 134 L. T. 
56. 

2997. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 


3002. Add. Annotation :-—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements—-Illuminated sign.]|—-Held: a 
breach of the covenant.—GIFFORD v. DENT 
(1926), 71 Sol. Jo. 88. 

3088. Add. Annotation :—Refd. Richardson v. 
Moncrieffe (1926), 43 T. I. R. 32, 

3035a. —— Obligation of lessor as to adjacent 
premises.]|—-O’CEDAR, LTD. v. SLOUGH TRAN- 
ING Co., No. 5070a, post. 

3067. Add. Citations :—[1926] 620; 05 
L. J. Ch. 445; 1385 L. T. 107. 





Ch. 


Part XIll—Fitness of Premises. 


3157. Add. Annofation :—Consd. ILaskell 7. Mar- 
low, [1928] 2 K. B. 45. 


3159. Add. Annotation :—Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 
3160. la Citations -—90 J. P. 195; 24 1. G. R. 
7. 


3160a. --—- —--- --- ea tenant of an in- 
dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft. corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, a8 soon as 


PART XII. SECT. 3, SUB-SECT. 7.-—A. 


2998 i. Not to let for particular trade— 
; to breach.J}—Where 
premises were lIct to a confectioner, & 
the landlord covenanted not to let 
any shop in the same block of buildings 
for a similar purpose, but subsequently 
let ecornine shops to a grocer & a hroug 

fruiterer :—Held: there 
ad been a breach of covenant by the 
8. AF landlord.—-SUTHERLAND ¥, DEVEREUX, 


PART XII. sean 3, SUB-SECT. 4.— 
- (a). 

What amounts 

e i. Tea & refreshment rooms— 
Letting premises for use as teau-rooms 
only.}--Held: a breach of covenant, 
& the person injured by the breach of 
covenant was entitled to an interdict 
restraining such breuch.—SAnNKEBOLAY 
v. WOOLKFSON, [1925] App. D. 38.— 





eengrocer 


he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Act, 1925, to keep the house “‘ in all respects 
reasonably fit for human habitation” &, 
alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in ‘‘ good & tenantable repair ”’ :--- 
Held: (1) whatever was the effect of th: 
above mentioned Acts upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
_ condition precedent to the liability of the 
landlord that notice of latent, as well as of 


[1928] N. Z. L. R. 171.—N.Z. 


PART XIII. SECT. 3, SUB-SECT. 2,.-—E. 


8156 1. Breach—What amounts to— 
Hot ashes left in yard.}—Defts. ed 
for reward to provide board & lodging 
for infant pltf., who was injurod while 

laying in the yard of the premises 
coming in contact with some 
hot. ashes placed there by one of defts. : 
—Held: defts. were llable.—IRwWwInN v. 
HAMAL, 11927) N. Z. L. It. 7.—-N.Z. 
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patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words “in all 


respects reasonably fit for human habitation ”’ 
in Housing Act, 1925, ys. 1—MORGAN v. 
LivERPOOL CorpPNn., [1927] 2 K. B. 131; 96 
L. J. K. B. 23843; 1386 L. T. 622; 91 J. P. 
26; 43 T. L. R. 146; 71 Sol. Jo. 35; 25 
L. G. R. 79, C, A. 


Part XIV.—Fixtures. 


8189. Add. Annotation :—Generally, Mentd. Kur- 
sell v. Timber Operators & Contractors, [1927] 


1K. B. 298. 
3390. Add. Citation: -[1926] Oh. 877. 


Part XV.—Rent. 


3555. Add. Annotation :—Mentd. Busby  v. 
Avgherino, [1928] A. C. 290. 


sae 3 Keb. 1387; 2 Lev. 80; T. Raym. 
"Annotation :—Refd. Brownlow v. Hewley 
(1696), 1 Ld. Raym. 58. 


3779. Add. Annotation :—-Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


3808. Add. Annotation :—Distd. British & North 
7 Bank v. Zalzstein, [1927] 2 K. B. 


3867. Add. Annotation :— Refd. Tredegar v. Llar- 
wood (1928), 97 I. J. Ch. 392. 


3930. Add. Annotations :—Consd. Dalton v. 
Pickard (1911), [1926] 2 K. B. 645, n.; 
Richmond v. Savill, [1926].2 K. B. 530. 


3958. Add. Annotation :—Cenerally, Mentd. G. W. 
te v. S.8. Mostyn, The Mostyn, [1928] A. C. 


3990. Add. Annotation : —As to (4) Consd. Haskell 
v. Marlow, [1928] 2 K. 33. 45. . 


4105. Add. Annotations :—Refd. Dalton  v. 
Pickard (1911), [1926] 2° K. B. 645, n.; 
Richmond v. Savill, [1926] 2 K. B. 530. 

4116a. -—— -----.]|—A grantee of a rent reserved 
on a lease for years may sue the lessee for 
the rent where the lessce has attorned— 


PART XIV. ss iy SUB-SECT. 1.— LtTb. v. 


sc. Botlers.|—COLEMAN v. MONAHAN 
(N. B.), [1927] 2 D. I. RK. 209.—CAN. 


JANAKI LATH Roy (1927), 
1. L. R. 54 Cale. 813.—IND. 


PART XV. SECT. 5, SUB-SECT. 1.—B. 
sf. Failure to keep premises in tenanl- 


GOODMAN v. Packer / $70), T. Jo. 1; 
Freem. K. B.1; 84 R. 1116. 


Annotation :—Retd. Brownlow "® Hewley (1696), 1 Id. 
* Raym. 82. 


4142a, ——- —-—- -——--. Sufficiency of considera~- 
tion.}—A declaration set out an agreement 
in writing, whereby pltf. agreed to let, & 
~T. to take, a house, at a yearly rent, & deft. 
thereby also agreed to see the rent paid 
by T., or to pay it for him. Averment, 
that pltf{. let the house, & T. became tenant 
on the terms of the agreement. Breach, 
that neither 'T. nor deft. paid the rent :— 
Held: the consideration for deft.’s promise 
was the letting of the house.—-CABALLERO v. 
SLATHR (1854), 14 C. KB. 300; 23 L. J.C. P. 
67; 2 W. R. 198; 139 B. R. 123; sub nom. 
CAVALIERO v. SLATER, 22 L. T. O. S. 
3. 
4157. Add. Annotation :—Mentd. WHoystead v. 
Taxation Comr., [1926] A. C. 155. 
4162. Add. Annotation :—Refd. Hardie & Lance v. 
Chilton, [1928] 2 K. B. 306. 
4168. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. | 
4167a. Rescission of purchase agreement deter- 
mining tenancy.|-—TURNER v. Watts, No. 
6636a, post. 
4262. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 
4276. Add. Annotation :—--Refd. Oaklcy v. Wilson, 
[1927] 2 K. B. 279. 


KANTA CHAKRAVARTI (1927), I, L. QR. 

55 Calc, 689.-——IND. 

PART XV. SECT. 6, SUB-SECT. 5.—C. 
3984 i. Lands inundated.}-—Unlers 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (b) ii. 


8256 fi. —-—- ——.}—Re Roy WoLF 
BREWING Co. (Ont). {1926] 2 D. L. R. 
1002 ’ 7 O. B, e 625.—CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.—E. 


8279 i. Boiler—c& other machinery. }-— 
RoGErRs v. ONTARIO BANK (1891), 21 
Oo. Rk, 416.—CAN., 


PART XIV. SECT. 7, SUB-SECT. 4. 

8461 iv. ———.}—-GLOBE LAND Co. ». 
H¥EASLIP, [1927] 3 D. L. BR, 604; 60 
QO. L. R. 499.—CAN. 


PART XV. eer: by SUB-SECT. 2.-— 
- (a@). 


BUTLER (1875), 37 U. OC, R, 253.—CAN, 
PART XV. SECT. 4, SUB-SECT. 3. 


80. 48 Assignment after expi 
of term—. e containing covenant for 
renewal.|-—-BENGAL NaTIomaL BANK, 


J.B, 


able repair.J|-~The landlord of a house 
brought an action against the tenant 
for decreo for payment of the rent due. 
In defence the tenant averred that the 
landlord was in breach of his obligation 
to keep the premises in tenantable 
condition, in respect that he had falled 
to renew certain piping which he knew 
or ought to have known was defective, 
with the result that a pipe burst & 
defender’s effects were damaged, & 
she was compelled to leave the house. 
Defender retained the rent, & also 
counterclaimed for the damage suffered 
by her :—Held: a landlord’s claim for 
rent was liquid only if he had fulflled 
his obligations under the mutual con- 
tract of lease, & defender was entitled 
to retain her rent, & also to counter- 
claim for the damage she alleged she 
had suffered.—-FINGLAND & MITOHELL 
v. HOwrn, [1926] 8. Cc. 31 9.—SCOT. 


PART XV. SECT. 6, SUB-SECT. 2. 
sj. Application of rule to ,India.)— 
Susi UMAR Biswa8S v. RASANI 
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there is any stipulation in the agreomont 
of tenancy to the contrary, a tenant is 
not entitled to claim abatement of 
rent on the ground that the productive 
owers of the land have deteriorated 
b roason of its liability to inundation 
at high water. It is only when a 
art of the premises lcased Is entirely 
ost by inundation of the sea that an 
abatement of rent on that account 
can be claimed.—VISHWANATH  v. 
eee (1925), I. L. R. 50 Bom, 
4.—— e 


PART XV. Ere a aac 2.— 


sp. Some heirs or successors-in- 
interest.|--A suit for rent is maintain- 
able against. some of the heirs or 
successors-in-interest of a deceased 
tenant, without bringing all the heirs 
or successors-in-interest on the record. 
—JAGAN MOHAN SARK AR U. BROJBNDRA 
KUMAR, CHAKRABARTI (1925), I. L. R. 
53 Calc. 197.—IND. 
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Cases 4882-4588. 


Eneuisn AND Empree Dierst SuPPLEMENT. 


Part XVIl.—Rates and Taxes. 


4882. Add. Annotation :—Refd. Shanks v. I. R. 
Comrs. (1928), 45 T. L. R. 28. 


4397. Add. Annotation :—As to (2) Refd. R. v 
Customs & Excise Comrs., [1928] A. O. 402. 

4416. Add. Annotation :—Refd. Musmann ov. 
Engelke (1927), 96 L. J. K. B. 824. 

4447. Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

4457a. Right to deduct from rent—Under land- 
lord’s covenant to refund excess over specified 
sum.|]—The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant ‘by the 
lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
difference between the total sum paid by 


Part XVII.—Assessments, 


4458. Add. Annotation aur ¢ Refd. Lowther 
v. Clifford, [1927] 1 K. B. 180. 

4464. Add. Annotations :—Refd. Calder’s Yeast Co. 
v. Stockdale (1926), 96 Iu. J. Ch. 857; Lowther 
v. Clifford, [1927] 1 K. B. 130. 


4465. Add. Annotation :—Refd. Lowther v. 
Clifford (1926), 185 L. T. 200. 

4487. Add. Annotation :—Refd. Lowther vv. 
Clifford, [1927] 1 K. B. 130. 

4468. Add. Annotation :—Refd. Lowther  v. 


Clifford (1926), 185 L. T. 200. 
4471. Add. ae :—[1927] 1 K. B. 180; 95 
L. J. K. B. 576; 135 L. T. 200; 90 J. P. 
113; oa L. G. R. 231. 
‘Add. Annotation :—Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 
4475. Add. Annotation :—Refd. Lowther v. Clif- 
ae [1927] 1 K. B. 180. 


. Annotation :—Refd. Lowther ». 
Clifford, [1927] 1 K. B. 130. 
4479. Add. Annotation :—Refd. Lowther  v. 


Clifford, [1927] 1 K. B. 130. 


him & £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 
to deduct such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
& punctually pay & discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
remises. Tho tenant in a year of the 
enancy between midsummer & midsummer 
paid three half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of the demand, deducted. 
it from his next instalment of rent :—Held : 
under the landlords’ covenant to refund, the 
tenant was entitled to make the deduction.— 
SOWERBY v. LINDSAY (1928), 139 L. T. 545 ; 
44 T. L. R. 714, C. A, 


Charges, Outgoings, etc. 


4482a. Special expenses rate—Sewerage purposes. | 
—A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable.-—CALNER’s 
Yeast Co. v. STOCKDALE, [1928] Ch. 340; oe 
L. J. Ch. 357; 186 L. T. 458; 91 J. P. 57; 
sub nom. CALVER’s YEAST Co. v. STOCKDALE, 
25 L. G. RR. 354, C. A. 


4489. Add. Annotation :—Apld. Lowther  »v. 
Clifford, [1927] 1 K. B. 180. 
4508. Add. Annotation :—Refd. Lowther  v. 


Clifford (1926), 135 L. T. 200. 


4534a. To what tenancies ae ees 
(1909-10) Act, 1910 (c. 8), 5 , does not 
apply to tenancies entered gas after the 
passing of the Act.—R. v. Customs & ExcisE 
Comrs., [1928] A. C. 402; 97 L. J. K. B 
771; 447. L. R. 775; sub nom. R. v. Cus- 
Toms & Excise Comres., Ha p. PHGLER, 139 
a os 617; 92 J.P.173; 26 L. G R. 587, 


Part XVIII—Repairs. 


4568. Add. Annotation :—Consd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 181. 


a Citations :—90 J. P. 195; 24 L. G. R. 





4569a. --| — MORGAN v. 
CORPN., No. 3160a, ante. 


4578. Add. ar a cer :—Refd. Fisher v. Walters, 
(1926) 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1927] 2K. B. 181. 


LIVERPOOL 


deft. was not liable for the taxes for 
for the words, “‘ all rates, eto. 
now are,’’ referred to the kind 


PART XVI. SECT. 2, SUB-SECT. 4.—A. 


h i. * Which now are.’’}—Def 
in 1872, leased a farm from pitf. te 
a year ‘trom Sept. 27, 1872 :-—Held: 


which 
or c 





sad 
against the land. 

1@G (1874), 36 U. Cc. ge 111.—OAN. 
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4582. Add. Annotations :—Consd. Griffin v. Pillet, 
[1926] 1 K. B. 17. Refd. Fisher v. Walters, 
[1926] 2 K. B. 816; ae v. Liverpool 
Corpn., [1927] 2 K. B. 181. 

4584. Add. Annotations :-—Distd. Fisher v. Walters, 
[1926] 2 K. B. 815. Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 181. 

4588. Add. Annotations :—As to (2) Oonsd. Fisher 
v. Walters, [1926] 2 K. B. 315; Morgan v, 
Liverpool Corpn., [1927] 2 K. B. 181. 


PART XVI. SECT. 2,SUB-SECT. 4.—C. 
cid cane future land 


ONES Pet oo: 


27 8 BR. N. 
N’105, AUB. 


assessable not included 
ONAUGHTON 2. LEVENTHAL Lay 
350; 44.N,° 
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Sthretedelne 





: — MorGAN v. LiveRPoor 


Oorpn., No. 3160a, ante. 

4609. Add. Annotation :—As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 

4616. Add. Annotation :— Mentd. G. W. Ry. v. 
S.S. Mostyn, THE Mostyn, [1928] A. C. 57. 

4662. Add. Annotation :—As to (2) Consd. Field 
v. Curnick, [1926] 2 K. B. 374. 

4670. Add. Annotation :— Refd. Field v. Curnick, 
[1926] 2 K. B. 874. 

4682. Add. Annotation :—Mentd. Haskell v. Mar- 
low, [1928] 2 K, B. 46. 

4604. Add. Annotation :—Ae to (1) Refd. Haskell 
v. Marlow, [1928] 2 K. B. 45. 

4698. Add. Annotation :—Refd. Haskell v. Marlow, 
{1928] 2 K. B. 46. 

4699. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928]2 K. B. 45. 


4735. Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

4789. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4739a. Dilapidations—-Neglect to repair.}|— 
Testator devised a dwelling-house to his wife 
for her life, she ‘‘ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,’’ & after her death he directed that 
same should fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of decay. Pltfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the terms of the will, & claimed 
from her exors. the cost of the necessary 
repairs :—Held: testator’s widow, having 
accepted & occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
surplusage, & a reasonable meaning must be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay.—-HASKELL v. MAR- 
LOW, [1928] 2 K. B. 45; 97 L. J. K. B. 311; 
138 L. T. 621; 44 T. L. R. 171, D. C. 


4749. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 485. 





4750. Add. Annotation :—Consd. Haskell v. Mar- 


low, [1928] 2 K. B. 465. 

4767. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 

4760a. To keep in good & propor order & con- 
dition—Ornamental waters—-Removal of 
mud.|—-Among the covenants in a lease was 
one by which deft. covenanted at all times 
during the term to maintain, keep, & leave 


PART XVII. SECT. 3, SUB-SECT. 2.-— 
D. (a) vil. 


4726 1. Rebuilding rag heared J part— 
Floors.}—A covenant to keep in sepeat 
involves an dorchg a to renew, W. 

the thing aff is a subordinate part 
of the whole structure, as in the case 


68.—N.Z. 


of a roof, floor, or wall.—-SrT 
Oo. v. BERRYMAN, {1938] N. Z. L. R. 


4729 i. —— Wall. 
v, BERRYMAN, No. 4726 1, ante. 


sw. —— Roof.|—8tT 
BERRYMAN, No. 4726 i, ante. 


Cases 4588a—4883. 


‘* all pleasure grounds,’’ lawns, walks, borders, 
& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds & three lakes, which afforded boating 
& trout fishing. Pltf. complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & weeds. Deft. had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud :— 
Held: in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft. was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, . 1 would leave a 
sheet of water of not dass than 2 feet 6 inches 
in depth throughout.—Horuick v. ScuLiy, 
[1927] 2 Ch. 150; 96 L. J. Ch. 429; 1387 
L. T. 559; 71 Sol. Jo. 331. 


4768. Add. Annotation :—Refd. Bean v. Flaxton 
R. D. ©. (1928), 139 L. T. 320. 


4775. Add. Annotations :—Refd. Field v. Curnick, 
Pay B. 374; Marsden v. Heyes, [1927] 


4868. Add. Annotation :—Refd. St. Anne’s Well 
Brewery Oo. v. Roberts (1928), 92 J. P. 95. 


4869. Add. Annotation :—Cencrally, Refd. St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
92 J. P. 180. 


4879. Add. Annotation :—Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 


4882a. -~.|—Defts. were the owners, but 
not the occupiers, of part of an ancient city 
wall, which also formed the back wall of an 
ancient inn owned by pltfs. The portion 
of *the wall belonging to defts. collapsed. 
demolishing pltfs.’ inn:—Held: (1) the 
doctrine of Rylands v. Fletcher (1868), I. RB. 
3 H. L. 330, had never been applied to affect 
the liability of an owner who was out of 
possession at the time when the injury took 
place; though defts. did not erect the wall, 
they took it over when they bought the 
property as the boundary & retaining wall 
for their property, & they were only using 
that property in the ordinary ways in which 
property is used, so that they were outside 
the authority of that case; (2) there was no 
reason to suppose that when they let the 
property to their tenant it was in a ruinous 
condition, or that in the exercise of a reason- 
able diligence they should have ascertained 
that it was in a ruinous condition; & pltfs. 
failed to bring their case within the principle 
of Todd v. Flight, No. 4879, ante.—St. 
ANNE’S WELL BREWERY Co. v. ROBERTS 
(1928), 92 J. P. 180; 44 T. L. R. 708; 26 
L. G. R. 638, C. A. 


4883. Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 95. 


aPLEs & PART XVIII. Sb ot adic 2.— 


sx. To yield up in good repair— 
TAPLES & CoO. Bridge—Washed away flood, }— 
. v. LYSAGHT, [1927] 


RpprFoRD, ETO 
APLES & Co. Vv. N. Z. L. R. 663.—-N.Z 
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Cases 4887—5075. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


4887. Add. Annotation :—Refd. St. Anne’s Well 4891. Add. Annotation :—As to (2) Refd. Fisher v, 


Brewery Co. v. Roberts (1928), 92 J. P. 


95, 


4889. Add. Annolation :—Refd. Morgan 7. Liver- 
pool] Corpn., [1927] 2 K. B. 131. 


Walters (1926), 90 J. P. 195. 

4900. Add. Annotation :—Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4908. Add. Annotation :—Rofd. Fisher v. Walters 
(1926), 90 J. P. 195. 


Part XIX.—Waste. 


4932. Add. Ge :—Apld. Marsden v. Heyes, 
[1927] 2 K. B. 1 


4948. Add. Annotation :—As to (1) Refd. Price v. 
ree d’Knergie de Montmagny, [1927] 
A. C. 363. 


4985. Add. Annotation :—Generally, Mentd. G. W. 
Ry. v. S.S. Mostyn, The Mostyn, [1928] 
A. Cc, 57. 


4998. Add. Annotation :—Consd. Marsden  v. 
Heyes, [1927] 2 K. B. 1. 

5003. Add. Annotation :—Refd. Marsden v. Heyes 
(1926), 96 L. J. K. B. 410. 

5006. Add. Annotation :—As to (2) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 

Add. Annotation :-—Consd. Haskell v. Mar- 

low, [19281 2 K. B. 45. 

5050. Add. Annotation :—-—As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 


5016. 


Part XX.—Insurance and Damage by Fire. 


5069a. In named office ‘‘or in some other re- 
sponsible Insurance office to be approved by 
the lessor ’’—-Duty of lessor.|—A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, ‘‘ or in some other 
responsible insurance office to be approved 
by the lessor,’’ does not confer upon the lessee 
an alternative to be exercised at: his volition.; 
& under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor.—TREDEGAR v. TAR- 
woop, [1929] A. C. 72; 97 L. J. Ch. 392; 
139 L. T. 642; 44 T. L. R. 790, H. L. 

5070a. Not to do anything to impose» heavier 
insurance burden on premises——-Obligation of 
lessor as to adjacent premises.|—-Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent: 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire & that 
the lessees should have quiet enjoyment 


of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 

——Held: (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demisecd 
premises’ which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the Iessors under a similar 
obligation with regard to their user of 
adjacent premises.— O’CEDAR, LTD. v. SLOUGH 
TRADING Co., [1927] 2 K. B. 123; 96 L. J. 
K. B. 709; 187 L. T. 208; 43 T. L. R. 382. 


5075. Add. Annotaiion :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


PART XVIII. SECT. o SUB-SECT. 1.— 


4887 ili. —— concen a paeony 
common to all the tenants was 
defective condition & was unsafe, & 
the landlord was notified of such 
condition, but did not repair it, & 
thereafter a tenant fell from the 
balcony & was injured :—Held: the 
landlord was liable.—AMIN v. EBRAWIM 
(1926), 47 N. L. R. 1.-—-S. AF, 


PART XVIII. sa a Be SUB-SECT. 2.— 


4900 il. ——— ---——. Male pltf. was 
tenant of a furnished apartment, 
which contained a gas heater used for 
heating water for use in the apartment 
& in the other apartments in the same 
house. The heater was defective to 
the knowledge of the landlord, & 


owing to an emule of burning gas from 
the heater femule pltf. was seriously 
burned :— the landlord was 
Hable to both “pitts. toe although the 
heater was not part of the dcemised 
premises, therc was a positive agree- 
ment to keep it. in repair, which gave 
rise to an action by the tenant for 
damages for breach of contract.— 
oo v. MOULDS ces )» ee 

pes . 839; r [1927] 1 WwW. Ww . i 


-}+—-Where the owner 
of. an hotel leased the premises, & 
pitf. fell through an opening in a 
verandah :—Held : ltf. was not 
entitled to recover as against the 
owner, even if there were an express 
covenant by him to make outsido 
ropuirs, as pit. weet & heal anger to the 
covenant.—MaRc a 
(1909), 14 O. we Ho 1044's 10. W.N. 
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n i, -— 


ee aie 
-+-Premises, the 
property of doft., were let to W., who 
t different portions to sub-tenants, 

ode an upstaira room to D. The 
letting to W. was within Rent sr aes 
tion Act, N. I., 1925 (co. cole 
district nurse, having visited 
descended the stairs, & whilst taking the 
last step on to the hall the fioor & gave 
very é& pitf. received serious {injuries :— 

pltf. could not succeed elther in 
contract on the statutory obligation 
to repair implied in the letting, or 
uy ah "amie ae v, DOHERTY, [1923 ) 


Scemmenad 
e 








SECT. 2, SUB-SECT. 2. 
nt to rebuild— 


PART XX. 
5145 {. Under covena 


Extent of Pia ie —~DUNKELMAN ¥%, 
ete {1927} 4 D. L. R. 612; 61 
. R. 8 BO CAN. 


Vol. XXXT.—-Landlord and Tenant. 


Cases 5157-5980. 


Part XXI.-—Assignment and Devolution of. Leases. 


5157. Add. Annotation :—Generally, Mentd. Publi 
Trustee v. Elder, [1926] Oh. 776. oe 


5192. Add. Annotation :—Refd. Chaplin v. Smith, 
[1926] 1 K. B, 198. yore 


5204. Add. Annotation: -Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5226. Add. Annotation :—Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

52389. Add. Annotation: -Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5241. Add. Annotation :- -Apld. Chaplin v. Smith, 
{1926} 1 K. B. 198. 

5268a. Effect of Landlord & Tenant Act, 1927 
(c. 36), s. 19 (1).]—(1) Where a landlord, 
who is also a brewer, consents to the assign- 
ment of the lease of a free public-house, but 
stipulates that, for the remainder of the 
term of the lease, the house shal] be a tied 
house, such stipulation is a ‘fine’ or 
benefit ‘‘ in the nature of a fine”’ within Law 
of Property Act, 1925 (c. 20), s. 144. 

(2) Landlord & Tenant Act, 1927 (c. 36), 

s. 19 (1), does not apply to a breach of con- 
tract, which took place before the Act came 
into force.---GARDNEK & Co. v. Conn, [1928] 
Ch. 055; 971. J. Ch. 491. 

5282. Add. Annotation :—Distd. Farr v. Ginnings 
(1928), 44 T. L. R. 249. 

5282a. --—- Covenant to repair.]|—Where a lease 
contains a covenant by the lessee to repair, 


& a@ provision that the lessor’s consent to an 
assignment by the lessee is not to be un- 
reasonably withheld, the mere fact that the 
lessee is cominitting a continuing breach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign- 
ment, at all events where the amount of dis- 
repair is not very serious.-—Farnr v. GINNINGS 
(1928), 44 T. L. R. 249. 

5284. Add. Annotation :-—Mentd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

5286. Add. Annotation :—Dbtd. Tredegar v. Har- 
wood, [1929] A. C. 72, 

5295a. Stipulation converting free public- 
house into tied house.|- GARDNER & Co. 
v. Cone, No. 5269a, agite. 

5298. Add. Annotation :~—Apld. Gardner v. Cone, 
[1928] Ch. 955. 

5367. Add. Annotation:—As to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 

5450. Add. Annotations :—Consd. Dalton »v. 
Pickard (1911), [1926] 2 K. B. 645, n.; 
Richmond v. Savill, [1926] 2 K. B. 530. 

5492. Add. Annulation :—Retd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 4438. 

5508. Add. Annotation :—-Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 1387 L. T. 633. 

5636. Add. Annotation :-—As to (1) Consd. Ite 
eae Motor Co., Bx p. Chaplin, [1928] 
Ch. 105. 





Part XXII.—Assignment and Devolution of Reversion. 


5701. Add. Annotation :—Refd. Rye v. Purcell, 
{1926} 1 K. B. 446. 

5714. Add. Annotation :—Consd. Rye v. Purcell, 
(1926) 1 K. B. 446. 


5725. Add. Annotation :—Refd. Booth v. Thomas, 
{1926} Ch. 397. 

5787. Add. Annotation :—Apld. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Part XXIII.—Notice to Quit. 


5788a, -——.]-—-Dor d. AUSTIN v. COWDEROY (1837), 
1 Jur. 793. 

5796. Add. Annotation :—Refd. Roc v. Russell, 
[1928] 2 K. B. 117. 

5840. Add. Annotation :—Distd. & N.F. Newman 
v. Slade, [1926] 2 K. B. 328. 

§841. Add. Citations :—95 L. J. K. B. 894; 185 
L. T. 640; 42 T. L. R. 607. 


PART xXI, SECT. 1, SUB-SECT. 2. 
B. (a) iii. 


sz. General rule.]—~Unless there is 

a restriction against the allenation of 
any portion of the demised property, a 
restraint upon alienation of the demised 
remises does not prevent the aliena- 

ion of a portion.—-CuTinHa v. SALVA: 

pone ne (1926), I. L. R. 50 Mad. 


[1927] 
W.W. R. 9. 





5817 it. 


over,—McCROHAN v. Epwanps (Alta.) 
1 D. iL. Ll. 
—CAN 


PART XXIIL SECT. 2, SUB-SECT. 3.— 


J—In the case of a 
eae eens to quit 8 not necessary. 

ear’s notice : 
a eessotiable notice only being required. Naprs ; 


5866. Add. Annotation :—As to (2) Apld. Newman 


v. Slade, [1926] 2 K. B. 328 


5979. After this case add ‘‘ See, now, Law of 


Property Act, 1925 (c. 20), s. 140 (1), (2): 
Law of Property (Amendment) Act, 1926 
(c. 11), 8. 2.”" 


5980. Add. Citation :—-95 I. J. Ch. 49. 


notice.j—In order that a weekly 
tenancy may be determined by a notice 
to quit, the notice must be one which 
expires at the end of a periodic week 
from the commoncement of tho 
tenancy.—How v. MANSFIELD, [1923] 
N. Z. L. R, 91.—-N.Z. 


5842 = vii. -t——,]---H ART v. 
U, HART v. Hanson (Alta), 
927) 2 W. W. R. 318.—CAN. 


490; [1927] 1 


ear to yoar & 





PART XXI. eee 0, SUB-SECT. 1.— 


6463 i. —— £; . reas covenant by 
lessee for payment.}~—Where & lease 


contains an express covenant to pay. 


rent, the lessee continues Hable on his 
covenant, although the lease is assigned 


Notice given in Jan. to quit at the end 
of the following June is reasonable.— 


TSHABALALA W. AN MERWE 

(1926), 47 N. lL. R. 75.8. AF. 

PART XXIII. SECT, 2, SUB-SECT. 3.—~ 
5840 1. What amounts to week's 
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PART XXIII. aa 5, SUB-SECT. 1.-—- 


§945 ii. S. P. SANDISON vw. ORDER OF 
can (Alta.), (1927] 2 D. L. R. 1024.— 


Cases 6144—6636a. ENnGLisu anp Emprre Dicest SUPPLEMENT. 


Part XX1IV.—Determination of Term. 


6144. Add. Annotations :—As to (1) Distd. Turner 6898.. Add Annotation :—Apld. Chaplin v. Smith, 

v. Watts (1928), 188 L. T. 680. As to (2) Consd. [1926] 1 K. B. 198. 

Turner v. Watts (1927), 44 T. L. R. 106. 6435. Add. Annotation:—Moentd. Busby ». 
6192. Add. Annotation :—Consd. Richmond v. Avgherino, [1927] 2 Ch. 38. 

Savill, [1926] 2 K. B. 580. 6558. Add. Annotation :—Consd. Turner v. Watts 
6281. Add. Annotation :-—-Consd. Richmond v. (1928), 97 L. J. K. B. 403. 

Savill, [1926] 2 K. B. 530. ; 6578. Add. Annotations :—Apld. Turner v. Watts 
6307a. ——— Agreement by tenant to pay arrears (1927), 44 T. L. R. 106. Refd. Turner v. 


of rent & give up possession.|—-The rent of 
premises being in arrear, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which 
provced that, if the landlord would with- 

old the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the end of the quarter :—Held: 
the document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), s. 46.—NANCE v. NAYLOR, [1928] 
1K. B. 263; 97 L. J. K. B. 39; 188 L. T.165; 
44T.L. R. 11, C0. A. 


6315a. —_— ———- On payment of rent——How rent 


calculated.|—Don d. Harcourt v. Ron (1818), 
4 Taunt. 883; 128 EH. R. 579. 


63852a. On person on premises.|—Where a notice 


addressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1925 (c. 20), 
8. 196 (3).—-CANNON BREWERY Co., Lrp. v. 
SIGNAL Pruss, Lrp. (1928), 1389 L. T. 384; 
44 T. L. R. 486; 72 Sol. Jo. 285. 


Watts (1928), 188 L. T. 680. 


6627. Add. Annotations :—Apld. Smith v. Wood 


(1928], 189 L. T. 250. Mentd. Re Darwen & 
Pearce, Associated Paper Mills ». Barnes 
(1926), 95 L. J. Oh. 487. 


6636a. Substitution of licence or tenancy at will 


under purchase agreement—-Rescission of 
agreement.|—By an a ment in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from plté., the 
landlord, for £900. The agreement provided 
that deft. acknowledged owing drs £63 10s. 
arrears of rent, & that pltf. would accept £50 
in settlement ; that, until certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
premises; & that, until completion of the 
conveyance, deft., who was to remain in 
possession, should pay to pltf. interest on the 
£950 at the rate of 6 per cent. with interest 
on, interest dating from Sept. 1, 1926. Deft. 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft. agreed to main- 
tain the house in a good state of repair & to 


pay rates, taxes, & insurance. On Feb. 27, 
1927, pltf. rescinded the agreement under 
the powers reserved in it, but deft. refused 
to give him possession of the house :—Held : 
(1) the effect of the agreement, as indicating 
the intention of the parties, was to determine 
the weekly tenancy, & to substitute for it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or determined by the 
rescission of the purchase agreement, & deft. 
had no contractual right to resist the claim 
for possession; (2) deft. was not protected 


6856. Add. Annotations :-—Retfd. Field v. Ournick, 
Rl ~ B. 374; Marsden v. Heyes, [1927] 


6358. Add. Annotations :—Apld. Sedgwick, Collins 
v. Rossia Insce. of Petrograd (1926), 186 L. T. 
42. Refd. Employers’ Liability Assce. Corpn. 
v. Sedgwick, Oollins, [1927] A. O. 95. 

6388. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1928), 97 L. J. Oh. 392. 

6391. Add. Annotation :—As to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Oh. 1007. 


PART XXIV. SECT. 1, SUB-SEOT. 2.— PART XXIV. SECT. 1, SUB-SECT.4.—  precise—Covenant to sell only 
A. (b) fi. C. (ce) i. authorised ; iio 1800 OR Or ee 
sa. Express right of non-payment for 63808 xiv. ———.]—GoRDON v. WIL- ‘ Sask, "CAN. 
five days—Terms of lease misunder- nim (Sask.), [1926] 4 D.L. R.1042; 19483 (1986) 3 W. W, . O4l.—CAN. 
stood by lessee.|}—Upon an application [1926] 3 W. W. R. 641.-—-CAN. . PART XXIV. SEOT. 1, SUB-SECT. 5.— 
for ejectment, the lessees set up the A. (a8). 


6436 iii. —-——- Oovenant by landlord to 
supply goods—-Landlord offering to 


answer that they h mistaken the PART XXIV. sey, 1 ieee 4.—~ 
oe (&) 1. wp 
supply goods after serving notice of 


terms of the lease & were under the 


impression that the terms were similar 
322 viii. ———.}+—Where a grant of 
ll yh out oe rer ne ees tN DAP land to the congregation of S. provided reach of covenant—No_ waiver.)—Re 
phere was oleae eo ous the cease to exist as a se te & PART XXIV. SECT. 2, SUB-SECT, 8.— 
answer was no defence. ILurna v. peene coe oneNe at atl a grant B. (b) ‘1. . 
Marge & Manne (1025), 46N. L. Re §S'power of ro-ontry was rosorved 10 qyfd-,areement acted on by pacties.) 
the grantor, & the grantor served & hy the tenant 


grant of a new 


notice demanding possession on the : 
Tad that the mart had become nul © 1ea8e by the landlord, oan be inferred 


PART XXIV. SECT. 1, SUB-SEOCT. 4.— me n 
B. (b) ‘i. void by reason of the union of the ee ae oF rane on ee paz 
6221 i. Re-letting—To new tenant.j}—~ © t os, o C. & 8.:—Held: followed by actings of amount- 
n following notice of forfeiture of % Suficlent notice was a condition to rei interventus & by 
plitf.’s lease the lessor executed a lease th oot enforcing the forfeiture, on" the of the tenant, not only 
of the same premises to another lewsee: = © no $e given was not sufficient.- Whore ee ato ig a fee 
—Held: there had been an effectual jy ATst + WiGnTMaN, [1937] N.I.1.—- proorietor, but alao where he is an 
Tues Go. nian? 14 Ae Be die : of entail in — > & @ lease fo 
gooping, ety] # Du. Be ged, [jynt) | PART 20Gv. S507, EUR ABOT. 6 lag Challe of sain” Casares 
° . ry > ‘ e ° oor 7 AL e v, YL UEE 
CAN. 6334 i. 8.0.1236, ~~ » I } 
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Vol. XXXL—Landlord and Tenant. Cases 6636a—6045. 


by Rent Restriction Acts, because after 
Aug. 28, 1926, deft. remained in possession 
of the house by virtue of the contract of 
purchase, & not as a statutory tenant, & 
under that contract she was either a licensee 
or a tenant at will, & after its reacission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, & if she 
had been a tenant at will, her tenancy had 
been at no rent, & by Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1920 
(c. 17), s..12 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it; (3) the rescission 
_ of the Peo agreement did not deprive 
ltf. of his right to the arrears of rent which 

ad accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing.—- 
TURNER v. Watts (1927), 97 L. J. K. B. 92; 
44 T. L. R. 105; 26 L. G. R. 78, D. C. 
Affd. (1928), 97L. J. K.B. 403; 138 L. T. 680; 
92 J. P. 1138; 44 T. L. R. 337; 26L. G. R. 
261, C. A, 


due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made 

deft. This course of business continued for 
fourteen years, deft. continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
written surrender or assignment of the 
tenancy :—Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft. agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed .with 
deft. to accept the surrender & accept the 
chief constable as his tenant, & that the deft. 
would in future oceupy the house as a 
servant of the chief ‘Gor table & not as a 
tenant, & on those Jact» there had been a 
surrender of the tenafiéy by operation of law ; 
(2) deft. was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy.—METCALFE Vv. BOYCE, 
[1927]1 K. B. 758; 96L. J. K. B. 376; 136 


"L. T. 606; 91 5. P. 55; 43 T. L. R. 149, 


6656. Add. Annotation :—Refd. Metcalfe v. Boyce, D. O. 
[1927] 1K. B. 758. 6715. Add. Annotations :-—Consd. Metcalfe v. Boyce, 

6674a. --—-.|—In 1910, deft., a county police [1927] eee rene Layzell v. Thomp- 
constable, became quarterly tenant of a son (1927), aae : 
house. In 1912 the county police authority, 6762. Add, Annotations :—Consd. Dalton vv. 
which had till then made a grant in aid of Pickard (1911), [1926] 2 K. B. 545, n.; 
the rent of houses occupied by police con- Richmond v. Savill, [1926] 2 K. B. 630. 
stables, decided that for the future the chief 6764. Add. Annotation :—Aa to (2) Consd. Rich- 
eonstable should be the tenant of those mond v. Savill, [1926] 2 K. B. 530. 
houses, that the constables should occupy 6766. Add. Annoiation :—Consd. Richmond v. 
them as servants, that the chief constable Savill, [1926] 2 K. B. 680. 
should pay all rent, rates & taxes, & that a 97@7,. 4dd. Citations :—~(1911), .95 L. J. K. B. 
deduction should be made in respect thereof 2 on: 2 CA. 
from the men’s pay. Deft. knew of, & made 1052, n.; 186 L. Lia eae gee . 
no demur to, this arrangement, but no a 1926] 2 B. daa Richmond ve 
express notice to determine his tenancy was , t a ene : 
given. From 1912 onwards the demands for 6768. Add. Citations :—95 L. J. K. B. 1042; 136 
rent were sent to deft., addressed to the L. T. 15. 
county authority. These deft. took to 6848. Add. Annotation :—Refd. Morris v. Harris, 
the police office, received the full amount [1927] A. O. 252. 


Part XXV.—Delivery and Recovery of Possession. 


6925. Add. Annotation :—As to (1) Refd. Marsden 6945. Add. Annotation :—Mentd. Anchor Trust Co. 
v. Heyes, [1927] 2 K. B. 1. v. Bell, [1926] Oh. 805. 


PART XXIV. rhe nial 38.— a settlement was made, by which the Le 


192414 D. L. R. 445; [1924] 3 
tenant was to quit the Premier: & the . R. 28.— 


He 3863 19 Sask. 1 
k i. ——.}—Lg Cam v. WIELAND be t oe aera ly Boor : 

: . 71, n.—OAN, e tenant’s claim for damages for 
(1682). 6 He@ Gs 71, De—OAR eviction & to set aside the agrecment o ii, —— Not by purchaser nt weil 
PART XXIV. SECT. 2,SUB-SECT. 3.— for settlement should be dismissed, a@rcement for sale—No assignment o 

nan .  lease.}—Re Bercen & Morr, [1924] 

D. (b). ag the tenant was not at such a dis a sR aA) LW. WR. 404 : 

i |—Held: retention of the 24Vantago with tho landlord as to call 1 D.1. BR. 499; [1924)1 W. W. R, 406 ; 

keys & advertising the house for rent fF the intervention of the ct. for his 18 Sask. L. R. 290.—OAN. 

upon the evidence, referable to the 88 6, made.—-McKay |v. SEX: SF i lies tothe Ct. of 

rs promise to try to rent tho house SMITH set a9 W. L. R. 2105 20 peti ee anor er made by p judas 

& did not show an acceptance of a D. L. R. 986.—OAN. tthe K B. in bers, on an appeal 

surrender, GREEN v. TRESS (1927), 60 om order unde t a district 

O. L. BR. 151.—CAN, B-S ct. on an application under 

PART XXV. SEOT. 2 ed ta eee gee etre en Landlorg ern ot for oS. 

® « . » re) ne ° ° 

16 i. Grownds for interference oi, —— When applicable—Not to SoHvLiz (Sask.), [1926] 4 D. L. R. 
.-~Where, following & Sepute land purchased at tax eale,}—-FYHRI v. V24;3 [1926] 2 W. W. R. 797,—CAN. 
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Cases 7027a—706'7a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part XXVIIl—Rent and Mortgage Restriction Acts. 


7027a. ——— --——- Notwithstanding tenant ceasing 
personally to reside on premises—-Members of 
tenant’s family residing on premises.]—KnxItT- 
a v. ViporsKy (1927), 43 T. L. R. 386, 


7082. Add. Annotations :—Refd. Roe v. Russell, 
}1928] 2 K. B. 117; Lloyd v. Cook, Goudge 
v. Broughton, Simson v. Miatt, Bartram v. 
ee Barker v. Hutson, [1929] 1 K. B. 

7036. Add. Annotations :—As to (2) Apprvd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 108. Refd. Catto v. Curry, 
[1926] 1 K. B. 460. 

7087. Add. Citation :—24 L. G. R. 821. 


Add Annotations :—As to (1) Dbtd. Brooks v. 
Liffen, [1928] 2 K. B. 347. Apprvd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 108. Apld. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. , 

7037a. .|\—Lioyp v. CooK, GOUDGE v. 
BROUGHTON, SIMSON v. MiaTr, BARTRAM v. 
cereal BARKER v. Hutson, No. 7352d, 
post, 

70387b. Rent-free tenancy.]|—The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free.—BRACEY v. PALES, [1927] 1 K. B. 
818; 96 L.J.K.B. 305; 1386 L. T. 282; 48 
T. L. R. 69; 25 L. G. R. 156, D. C. 

Annotation :—Refd. Turner v, Watts (1927), 44 'T. L. BR. 105. 


7087c. —-—.|—-TURNER v. Watts, No. 6636a, 
ante. 


7040. Add. Annotations :—As to (1) Distd. Leslie 
v. Cumming, [1926] 2 K. B. 417; Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Apld. 
Ratkinsky v. Jacobs, [1929]1 K. B.24. Refd. 
Thompson v. Rolls, [1926] 2 K. B. 426; Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 108. 


7041. Add. Citations :—05 L. J. K. B. 1007; 24 
L. G. R. 315. 


Add. Annotations :—As to (1) Refd. Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Refd: 
Thompson v. Rolls, [1926] 2 K. B. 426. 

7047. Add. Citation :-—24 lL. G. R. 147. 


Add. Annotations :—Distd. Cohen v. Gold, 
[1927] 1 K. B. 865. Apprvd. Lloyd v. Cook, 


PART XXVII. SECT. 1, SUB-SECT. 1. of 

7022 {. Application to premises— 
Letting not necessary.)-~The provisions 
of Rent & Mtge. Restrictions Act, 
1923 (No. 19 of 1928), relating to tho 
restriction of rent, only apply as 
between landlord & tenant, & are 
applicable only to a house which is 








1923), a 





7045 fi 


lied.—KAVANAGH 0. 
. R. 425, 428.—IR. 


PART XXVII. SECT. 1, SUB-SECT. 3.— 
A. (a). 


Wuitrtz, [1926] I 





Restrictions Act, 1923 (No. 19 of 1923), 


Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1K. B. 108. Refd. Catto v. Curry, [1926] 
1 K. B. 460; Oakley v. Wilson, [1927] 2 
K. B. 279. 


7049. Add. Annotations :—Consd. Jewish Maternity 
Soc. Trustees v. Garfinkle (1926), 95 L. J. 
K. B. 766. Distd. Barton v. Keeble, [1928] 
Ch. 517. Refd. Brooks v. Liffen, [1928] 2 
K. B. 347. 


ee Citations :-—~135 L. T. 476; 241. G. R. 


7061. Add. Annotation :—Consd. Leslie v. Cum- 
ming, [1926] 2 K. B. 417. 


7062. Add. Annotations :—Refd. Leslie v. Cum- 
ming, [1926] 2 K. B. 417; Ebner v. Lascelles, 
[1928] 2 K. B. 486. 


7068. Add. Citations :-—95 L. J. K. B. 1; 
I. T. 21; 241. G. R. 27. 


Add. Annotations :—As to (1) Folld. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 139 L. T. 382. Refd. Leslie 
v. Cumming, [1926] 2 K. B. 417; Thompson 
v. Rolls, (1926]2 K. B. 426; Ebner v. Lascelles. 
[1928] 2 Kk. B. 486. 


7067a. Dwelling-house taken for purpose of 
subletting.|-—A dwelling-house consisted of a 
ground floor & basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
& the basement unfurnished, to sub-tenants 
whose occupation ceased shortly before the 
end of the tenancy :—Held: 1920 Act was 
not prevented from applying to the dwelling- 
house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
& used the dwelling-house only for the pur- 
pose of subletting it, inasmuch as the taking 
& user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply; (2) the tenant did 
not herself occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy.— EBNER v. LASCELLES, [1928] ~ 2 
K. B. 486; 97 L. J. K. B. 497; 139 L. T. 
140; 92 J. P. 114; 44 T. L. R. 460; 72 
Sol. Jo. 303; 26 L. G. RK. 295, D.C. 


at Martinmas 1923. In Mar. 1922, 
the tenant sub-let the house, garden, & 
certain offices at a rent of &20, the 


lees than one-quarter of that of 
the house. On the expiry of the farm 
tenancy at Martinmas 1923, the land- 
lord let to the subtenant the house, 


184 
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ae ARTY 8. 3 (1).]}—The words “‘ let as a separate garden, & offices, with tho steading & 
jet DA vet ee » 1926] awe ” apply to “a house,” as farmyard, atarent of £35. The ratable 
well as to “a f a hoeuse.”——- value of the garden, offices, stcading, 


PART AXVII. SECT. 1, SUB-SECT. 2. 


70401. Continuation of anplication of 
Acts—Sub-leiting _ furnis of wn- 
furnished house— Destruction of identity.) 
~—-The widow of a tenant of a house 
let shed sub-let the house 
furnished :—Held : e widow by 
sub-letting the house furnished made 
it cease to be a house to which Rent & 
Mtge. Restrictians Act, 1928 (No. 19 


255, 257.—-IR 


** house.’ 


Riper amet 


ry 
WALLACE v. Fouartry, [(1926] I. R. 


PART XXVII. cau 1, SUB-SECT. 3.—- 


e. For the word 
catchwords substitute the 


o i. A 
let with a farm, the tenancy expiring 


a farmyard was more than one-quarter 
of that of the house :—Held: as the 
value of the land & other premises let 
with the house since as 1923 
exceeded one-quarter of that of the 
house, 1920 Act did not apply to the 
subjecte, the addition of the farmyard 
& stea bovis altered the identity 
of the house, & thus elided sect. 12-(6) 
of the Act.—HALDANE v. SINOLAIR, 
{1927} 8. ©. 562.-—-SO0OT. 


in the 
word 


a¢ hotel a3 


farmhouse was 
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7090. Add. Annotation :—Refd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1K. B. 108. 

7091. Add. Citation :—24 L. G. R. 250. 

Add Annotations :—Apld. Doulin v. Purcell 
(1926), 136 L. T. 633. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 108. Refd. Oakley v. Wilson, [1927] 
2K. B. 279. 

7095. Add. Citation :—24 L. G. R. 821. 

Add Annotations :—Dbtd. Brookes v. Liffen, 
[1928] 2 K. B. 347. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 


1 K. B. 108. Consd. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 


(1927] 2 K. B. 279. 
7097. Add. Annotation :—Refd. Roc v. Russell, 
[1928] 2 K. B. 117. 


7101. Add. Annotations :—Distd. Ebner v. Las- 
celles, [1928] 2 K. B. 486. Consd. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 139 Ll. T. 382. 














7103a. Application of 1920 Act, s. 2 (3).| 
-—HBNER v. LASCELLES, No. 7067a, ante. 
7103b. -|—Where there has been no 


default by a tenant undcr 1928 Act, s. 4, 
no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 


occupied ; & the fact that a tenant has sublet - 


the whole & does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant.—West WaLkEs Joint BoAnp 
FOR MENTALLY DEFECTIVE v. EVANS (1928), 
139 L. T. 382; 447. L. R. 565; 26 L. G. R. 
447, D. C. 


7105. Add. Annotation :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 


7107a. Widow or member of deceased tenant’s 
family.]|—-A person who, by virtue of 1920 
Act, s. 12 (1), is deemed to be a tenant of 
premises, is not liable to pay to the landlord 
arrears of rent which were owing by the 
original tenant at the time of his death.— 


PART XXVII. SECT. 2, SUB-SECT. 4. 


into two or more separate & 


Cases 7090-—7150. 


TICKNER v, CLIFTON (1928), 45 T. L. BR. 35 5 
72 Sol. Jo. 762, D.C. 


7112. Add. Annotation :—Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929], 
LK. B. 103. 

7125. Add. Annotation : --Refd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7132. Add. Annotation :—As to (2) Refd. Leslie v. 
Cumming, [1926] 2 K. B. 417. 


7135. Add. Annotation :—As to (1) Consd. Bracey 
v. Pales (1926), 43 T. L. R. 69. 


7145a. What amounts to increase.]---By a local 
Act, the rates in S. were consolidated &’ 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, which 
provided that in certain . ves owners might 
be rated instcad of oogupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable valuc did not exceed £10. The 
resolution took effect on Oct. 5, 1927. The 
‘rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain premises 
of a ratable value not excceding £10 claimed 
that they were entitled to increase the rent, 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant :—Held: 
under sect. 2 (1) (6), the landlords were 
entitled to increase the rent, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specified by the sect.; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the full arnount of 
that rate.-—Hopukinson v. Hewrrr (1928), 
139 L. T. 401; 44 'T. L. R, 694, D. C. 


7149. Add. Annotation :—Apld. Hodgkinson v. 
Hewitt (1928), 139 L. T. 401. 


7150. Add. Annotation :—-Refd. Elvington Tenants 
v. Hatton (1928), 139 L. T. 211. 


self- 


7105 1. Executor of tenant.}—-Held: 
a tenant’s rights under 1920 Act were 
altogether personal » & no interest 
in deceased’s tenancy could devolve 
on defts. as her exors.—DRURY v. 
JOHNSTON, [1928] N. I. 25.—IR. 


PART XXVII. SECT. 2, SUB-SECT. 7. 


. 7108 i. “ Sa wader sd oF ee 
sicaily separate-—-Or partitioned off. 
physica the owner of a bouse consisting 
of four floors & a basement, erected in 
each of the back rooms on the first & 
second floors a partition, which con- 
verted each large back room:into two 
rooms. He put elcotric fittings in each 
floor, & did other work in connection 
with the gas & water supply, & let 
ortion of the house to deft., describing 
t in the agrecment as “ consisting of 
@ fat of three rooms & front basement 
on parlour floor.” Ithad notaseparate 
bath or separate sanitary accom- 
modation, & there was no pbysical 
separation of it, as a residence, from 
the rest of the house :—~-Heid : (1) the 
dwelling-house had not been ‘‘ bond 
Jide reco. d by way of conversion 


contained flats *? within Rent & Mtge. 
Restrictions Act, 1923 (No. 19 of 1923). 
The rent being in arrear, pltf. served 
notice to quit on deft., & instituted 
ejectment proceedings :—Held ; (2) the 
letting was a new letting of portion 
of altered premiscs, so as to entitle 
pitt, to charge a rent without regard 
o the standard rent of the whole 
house ; (3) deft.’s claim for apportion- 
ment of the rent must be dismissed ; 
(4) pltf. was entitled to an order for 
ossession, the ct. granting a stay for a 
ted period, the order for possession 
not to issue if the rent was ane within 
that period.—BoYLEe v. FITZSIMONS, 
{1926} I. R. 378.—IR. 


7109 i. ‘ Sélf-contained ’"—Whether 
complete residence-~Necessity for parti- 
tion.) —BoOYLE v. FITZzSsiMOns, No. 
7108 1, ante.— IR. 


PART XXVII. i 3, SUB-SECT. 2.—~ 
7128 i. House converted into flats— 
Whether rent at first letting as fiat.}— 
Borie vo. FITZSIMONs, o. 7108 i, 
ante.—IR. 
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PART XXVII. et 3, SUB-SECT. 3.— 
o (&). 


sl. Service of notice—Proof.|—Held : 
(1) a6 1920 Act required no particular 
formalities or solemnities tu be observed 
in connection with the service of 
notices, service could be proved by 
cvidence in the ordinary way ; (2) aes 
the facts it must be inferred that notice 
had been received by the tenant.-—- 
Se 9. STEWART, [1926]S. C. 743.—~ 


PART XXVII. a ee SUB-SECT. 3.— 


sn. Notice increasing rent during 
currency of lease.|~-A notice to be a 
valid notice must be correct in sub- 
stence as well as if form. 

A notice is not valid which purports 
to increase the rent during the currenc 
of the original term of years for whic 
uhe tenant holds the premises.— 
SaAMMON v. BYRNE, [1926] I. L. 411, 
415.—IR. 

sp. Natice allering terms of tenancy.] 
ety 4 notice is not valid which purports 
to alter the terms & conditions of the 
original contract of tenancy, by alter- 


Oases '7171—728la. EnauisH anpD Ememe Diaxst 


7171. Add. Annotation :—Refd. Roe v. Russell, 
{1928] 2 K. B. 117. 

7175. Add. Annotation :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7181a. Decision of county court pe ie ry of 
appeal to High Court.|—-Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, &, if not for what 
proportion they were responsible :—Held : 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
final, & no appeal lay from it.—ELVINGTON 
TENANTS, Ltp. v. Haron (1928), 189 L. T. 
211; 92 J. P. 92; 44 T. L. R. 453; 72 
Sol. Jo. 319; 26 L. G. R. 303, D. C. 

7195. Add. Annotation :—As to (1) Refd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7219. Add. Annotation :—Refd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 


1225. Add. Annotation :— Consd. Elvington 
Tenants v. Hatton (1928), 139 L. T. 211. 


7225a. Who ts tenant—1920 Act, s. 12 (1).]-— 
TICKNER v. Crirron, No. 7107a, ante. 

7287. Add. Annotation :—Refd. Roe v. Russell, 
{1928] 2 K. B. 117. 

7250. Add. Annotation :—Refd. Turmer v. Watts 
(1927), 44 T. L. R. 105. 


7264. Add. Annotations :—Distd. Campbell v. Lill 
(1926), 135 L. T. 26. Folld. Roe v. Russell 





the Hability for repairs.—SaMMON i exigible, & as he had failed to do so, Conversion inio  flats.}-—- BOYLE 
v. BYRNE, 11926) I. R. the 415,— IR. his objection fell to be FITZBIMONB, No. 7108 1, anie.—IR. 


sq. Immaterial errors—Effect of.}— Per aeons M‘MASTER, 


In an action for recovery of arrears 1754.--SCOT. 


increase rent was invalid, in respect which was in 


(1927), 71 Sol. Jo. 10608. Consd. Roe v. 
Russell, [1928] 2 K. B. 117. Refd. Ebner 
v. Lascelles, [1928] 2 K. B. 486. 


7254a. Right to sublet.|—A statutory tenant of 


a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 

The words ‘‘ lawfully sublet ’’ in 1920 Act, 
s. 15 (3), & in 1928 Act, as. 2 (2), 4 (5), & 
7 (1), do not apply exclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statutory tenant.— 
Rog v. Russert, [1928] 2 K. B. 117; 97 
L. J. K. B. 200; 138 L. T. 253 ;° 92 J. P. 81; 
447, L. R. 278; 26 L. G. R. 146, 0. A, 


_———.]—See, also, Nos. 7041, 7237. 


7264. Add. Annotation :—Censd. Roe v. Russell, 


[1928] 2 K. B. 117. 


7285. Add. Annotation :—Refd. Roe v. Russell, 


[1928] 2 K. B. 117. 


7280. Add. Annotations :—Apld. De Vries v. 


Sparks (1027), 137 L. T. 441. Distd. Turner 
v. Watts (1927), 44 T. L. R. 105. 


7281. Add. Annotations :—Consd. Standingford v. 


Bruce, [1926] 1 K. B. 466; De Vries v. Sparks 
(1927), 187 L. T. 441. 


7281a. Notice to qguit—What amounts to.|—-An 


agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. & (1) (c), as substituted 
for the original sect. by 1928 Act, 8. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same.— 
Dr Verses v. SPARKS (1927), 187 L. T. 441; 
43 T. L. R. 448; 25 L. G. R. 497, D. O. 


Vv. 


repelled.— 
(1996) B. O. 


of rent, the tenant maintained that 7187 i. Amendment—Mode of.]—A 


& previous notice of intention to notice of intention to increase rent, : 
ting & in the statutory |_| 7278 1. Premises for immoral or 


PART XXVIII. east SUB-SECT. 2.—~ 


that (1) the notified increase of rates form, showed under the appropriate legal purpose—What a 
was inaccurate, & (2) a charge for headings how the proposed increase Offence against licensi laws.j-— A 


stair gas had wrongly been included in 


wasmadeup. Astheitemofoccupier’s tenant of licensed premises was con- 


the increased rates :—Held: as the rates was subse men found to have  victed ofan offence inst the ficensing 


tenant had suffered no prejudice, & been overes 
as the notice did not contain any was amended b 
en which was false or mis- sent by the 


al notice laws, but the conviction was not re- 


a corrective notice, corded on the licenre:—Held: e 
dlord’s factors & tenant had been convicted of using 


in any material respect, & received by the tenant before any the premises for an illegal 


was as acourate as it could 4 in the inoreased rent had 


one, 
become due:— & the ct., considering it MABOTAS 6 to 


circumstances at the time when it Held: amendment ofa defective notice do so, made an order for possession.— 


was given, the notice was notinvalid.— 1+ was not 
CLYDEBANK I 


ot restricted to the method Fouan v. Lke, [1926] I. R. 87.—IR. 
NVESTMENT Co., LTD. v. preacribed by 1923 Act, s. 6, the primary 
MARSHALL, (1927}] S. C. 860.—SCOT. parpose of which to validate 


fective notices which had been acted PART XXVIII. SECT, 5,8UB-SECT. a 


PART XXVII. SECT. 3, SUB-SECT. 3.— 00, & it was competent to amend the . 
C. (0). - the _ method opel av. “ Greater hardship "'—Limited to 


notice by 
st. 48 to amount of rent.}—A notice 15h aOOT. 


of intention to increase rent, which 7167 il. 


was in writing & in the statutory form, J 





was objected to by the tenant asincom- ‘nerease of Rent & 
. (Restrictions) Act, 19 
potent, on the ground that the land 1036), 14 San heen 


Der the senikel nat, teehee te 
ard rent, but a er 
amount which he was receiving at the © do substant 


©. M'MasTer, [192 
urisdiction of court.}— not by. » but by his sister & 
: Fath Pan 


tge. Interest an pro rp 

a8 NS. = he it mee contended that the ct... 
med CO! er hards deft.’s sister 
dbie Re hardsht end. 


ial justice between land- 


her foe, er 
rlotions At, 1983 


Rent & Mtge. Res 
lords & tenants, & the power conferred (No. 19 of 1938), s. 4 (1) (é), was 
date of the notice, & had further failed d the sel te correction ot (NOs eht t porsonatly, & 


to sct forth how the existing excess 009 far beyon 


to a tenan 
bariship borne by ‘third 


over standard rent had become due :— Clerical errors or the or 0 
‘ : mistakes of fact.—HiaGiInsv. WARREN, could be taken into considération.— 
seen. Cine ee ee ceady for tiga7] 1. R. 668,—~IR. Cooney v. Watan & COOKERY, [1926] 
objection rent at the figure stated in _ FR. 230.—IR. . 
the notice, the onus was on bim to PART XXVIII. SECT. 8, SUB-SECT, 4.—-- sw. -~—— What amowds wt.) — 
B VANAGH v. WHITTLE, [1826] I. R. 


par aay that the amount in ex0ess 


; Ka 
standard rent was not legally 7189 1. Where house reconstructed— 426; 428.—IR.. 
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7291. Add. Citations :—95 L. J. K. B. 901; 
ES G. R. 681. poe 
6. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 581). 
pone ear words ‘‘or for Purpose in Public 
est. 


nee oe public rang Net **_What is—Whether 
nsion e.]—Goock v. STRATMAN 
(1927), 48 T. L. R. 475, D. O. 
ere Greet gem A ts WaLeEs Jornt Boarp 
NTALLY DEFECTIVE v. Evans ' 
7108b, ante. : aa 
78028. ——]—EBNER v. LASCELLES, No. 7067a, 
Lac Citation :—24 L. G. R. 141. 
dd Annotation :—Refd. De Vries v. Sparks 
(1927), 187 L. T. 441. : 
7820. Add. Citation i—~24 L. G. R. 192. 
7346a. —_— -— Dispute not on question arising 
under Rent Restriction Acts—Dispute as to 
renewal of lease.|—Held : 1920 Act, s. 17 (2), 
applied.—Brancu v. BENNETT’s DAIRIES, 
Lrp,. (1928), 44 T. L. R. 605. 
7351a. ——— -——- Lessee at rent less than two-thirds 
of ratable value.]—-LiLoyp v. Coox, GoupGE 
v. Broueuron, Smson v. Miart, BARTRAM 
v. PEOWN) BARKER v. Hutson, No. 7352d, 
post. 
7351b. 





—-— Assignee of lease.]—In 1913 
lt£. became the assignee of a lease of a 
ouse with twenty-six years unexpired. He 

went into occupation with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft. on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts.. He afterwards 
claimed to recover aa rag from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the. premises :—Held : 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the ‘* dwelling-house ’’ in question, (2) nor 
was it possession by him in the capacity of 
“landlord,” & sect. 2 (1) did not apply so 
as to decontrol the premises.—COoHEN ov. 
Gop, [1927] 1 K. B. 865; 96 L. J. K. B. 
419; 136 L. T. 728; 48 T. L. R. 876; 25 
L. G. BR. 198, D. C. 

Annotations :—Overd. Lloyd v. Cook, Goudge v. Broughton, 
Simson v, Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. N.F. Ratkinsky v. Jacobs 
K. B.24. Refd. Barton v. Keeble, [1928) Ch. 617. 

7852a. —— Quarterly tenant.|—A quarterly 

tenant of a dwelling-house which he has 
sublet may be the “‘ landlord ” of the premises 
within 19238 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 

. after the passing of that Act, the house 
becomes decontrolled.—OAaKLEY v. WILSON, 
[1927] 2 K. B. 279; 96 L. J. K. B. 788; 
137 L. T. 479; 43 T. L. R. 521; 71 Sol. Jo. 
409; 25 L. G. R. 316, D.C. 

Annotations :—Refd. Lloyd v. Cook, Goudge v. Broughton, 
Simson v, Miatt, Bartram v. Brown, Barker v. Hutson, 
{1939} 1 K. B.103; Ratkinsky v. Jacobs, [1929] 1 K. B. 24. 

‘1352b, —— Mesne tenant-——Part subsequently 

_ sublet.j—In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 10924, 
he sublet four of the rooms therein to 








D., who subsequently applied that the 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the entire 
house :—Held: the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 
the question of decontrol arose, & should be 
co ed as ‘‘ where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,’’ & D.’s rooms were 
saved from. decontrol by the proviso.— 
DOULIN v. PaRcELL (1926), 186 L. T. 683; 
438 T. L. BR. 140; 26 L. @. R. 71, D. C. 


Annotations :—Apprvd. Licyd v. Cook, Goudge v. Broughton, 
Simson v. Miatt, Bartram v. Brown, Barker v. Hutson, 
ee) 1K.B.103. Refd, Oakley v. Wilson, {1927} 2 K. B. 


[1 
27 
7352c. Tenant at rent less than two-thirds 
of ratable value.|—The tenant of a dwelling- 
house under a ninety-ei: ‘t years’ lease at 
a rent which was legg than two-thirds of the 
ratable value of the Rouse was in possession 
of the house at the passing of 1923 Act :-- 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freeholders, 
.to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), 80 as 
to cause the house to become decontrolled.—. 
Brookes v. LIFFEN, [1928] 2 K. B. 347; 138 
L. T. 676; 92 J. P. 102; 44 T. IL. R. 350; 
26 L. G. R. 199, C. A. 


Annotations :—Consd. Iloyd v. Cook, Goudge v. Broughton, 
Simson v, Miatt, Bartram v. Brown, Barker v. Hutson 
29) 1 K. B. 103. Apld. Ratkinsky v. Jacobs, (1929) 1 


7352d. ——— —-—.]—-(1) The expression ‘“‘ landlord ”’ 
in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in the looser sense of ‘‘ owner,’’ or 
in the still looser sense of a person who at 
a later stage is going to appear as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word ‘“landlord’’ used in its 
technical sense of a person between whom 
& the tenant a contractual relationship of 
landlord & tenant exists. 

Where a person who is a “ landlord ”’ 
within 1923 Act, s. 2 (1), can prove either 
that he was in possession of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every part of it. - The whole house 
& every part of it is decontrolled, & a sub- 
sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 

(2) The expression ‘“‘ the tenant ’’ in 1923 
Act, 8. 2 (2), refers to the sitting tenant, 7.e. 
the person who is the tenant at the time when 
the lease referred to in the sub-sect. is granted. 

(3) Where a lessee at a rent less than two- 
thirds of the ratable value is in actual 
possession of the dwelling-house after July 31, 
1928, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treated as the landlord, & a 

subsequent sub-letting of certain rooms form- 
ing part of that dwelling-house does not 
revive \ ontrol.—LLoypD v. CooK, GOUDGE v. 
BROUGR ‘ON, SIMSON v. MratTr, BARTRAM UV. 
BROWN, \ ARKER v, Hutson, [1929] 1 K. B. 


PART XXVII. SECT. 5, SUB-SECT. 5.~B. 


- Read “7842 1.”’ 
842 


il. ore Joe BO PLE v. WITZAIMONS, No. 7108 i, ante. -IR. 
) 747 


Cases '7852d—7359a. ENGLISH AND Empire Dicest SuPPLEMENT. 


103; 97 L. J. K. B. 657; 189 L. T, 452; 92 —RATKINSKY v. Jacoss, [1920] 1 K. B. 24; 

J.P.199; 447. L. R. 761; 72 Sol. Jo. 538 ; 97 L. J. K. B. 566; 1388 L. T. 739; 9295. P. 

26 L. G. R. 609, OC. A. 142; 44 T. L. R. 548; 72 Sol. Jo. 864; 26 
Annotation :—As to (1) Consd. Hatkinaky v. Jacobs, [1929] L. G. R. 880, D. O. 

1K. B. 24. d. Lloyd v. Cook, Goudge v. Broughton, 


-|—Where, at the date of Simson v. Mia 





7358a. j 
the passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 7858b. 


eee 








Annotation ‘Appry 


[1929] 1 K. B. 10 
.|—Barton v. KEEBLE, No. 2913a, 


Bartram v. Brown, Barker v. Hutson, 


3. 


& he had a tenant in possession of the other ante. 

part, & the tenant subsequently gave up 7859a. By grant of lease to tenant—Who is tenant.] 

possession of his part :-—Held: the house —-LLOoYpD v, Cook, GoupDGE v. BROUGHTON, 

became decontrolled, & a subsequent tenant Stmson v. Miart, Bartram v. BROWN, 

was not protected by Rent Restrictions Acts. BARKER v. Hutson, No. 7352d, ante. 

PART XXVII. SECT. 6. ee settce ieteniloe to toeairrey et Zila 7 ts lnnlnns Oe not come tals 
7355 i. By recovery of possession _ landlord let the house as from Whit- within 1923 Aot, s. 2, & 1920 Act 


landlord~--What amounts to possession—- sunday 1924 to a new tenant. At the 
Actual distinguished from notional Whitsunday term the old _ tenant 
possession.J}—The tenant of a dwelling- removed from the house, & the new 
house, to which the Acts applied, tenant entered into possession :— 
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continued to apply to the house.— 
CALEDONIAN HERITABLE ESTATES, LTD, 
v. METHVEN, {1927} 8. Cc. 39.—SCOT. 


Vol. XXXT.—Cases 4-951. 


LIBEL AND SLANDER. 


Part I.—In General. 


4. Add. Annotations :-—Refd. Broome v. Agar 18. Add. Annotations :—Consd. Broome v. Agar 


(1928), 188 L. T. 698; Lockhart v. Harrison 
(1928), 139 J.. T. 521. 


(1928), 188 L. T. 698. Refd. Lockhart v. 
Harrison (1928), 139 L. T. 521. 


Part I1.—Parties. 


41. Add. Annotation :—-As to (1) Refd. The W. H. Randall, [1928] P. 41. 


Part [1l.—-Identity of Person Defamed. 


771. Add. Annotation :—Refd. Thomson v. McNulty (1927), 71 Sol. Jo. 744. 


Part IV.—The Statement. 


121. Add. Annotation :—As to (4) Consd. Lockhart 
v. Harrison (1928), 139 L. T. 521. 


525a. Candidate for seat in Parliament -|—Defama- 
tory words, which are actionable in them- 
selves, are not the less so because they are 
alleged to have been spoken of one as a 
candidate to serve in parliament.—HaRWwoop 
v. ASTLEY (1804), 1 Bos. & P. N. R. 47; 127 
EK. R. 375, Hx. Ch. 

ait a :—Refd. Pankhurst v. Hamilton (1887), 3 T. L. R. 


541. Add. Annotation :—Refd. Broome v. Agar 
(1928), 138 L. T. 698 

885. Add. Annotations : v. Denyer, 
[1926] 2 K. B. 258 ; Auto- Mart (London) v. 
Chilton (1927), 43 T. L. R. 463; Hardie & 
Lane v. Chilton (1927), 96 L. J. KK. B. 1040. 
Mentd. Hardie & Lane v. Chilton, [1928] 2 
K. B. 306. 

900. Add. Annotation :—Consd. Broome v. Agar 
(1928), 1388 L. T. 698. 

951. For the existing paragraph substitute the 
following paragraph :— 

.J—Pitf. complained of a state- 

ment published by defts., in which it was 











acta nt 


alleged that pltf., then Free State Minister 
of Labour & head of the Free State Military 
Secret Service, was responsible for the murder 
of L., & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that pltf. was a murderer. But 
they said: ‘‘If & in so far as the words 
complained of meant or were understood to 
nican or were capable of meaning that pltf. 
took no steps to bring to justice persons guilty 
of the death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any office of trust or 
responsibility, or of any kind, or that pltf. 
was a@ person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.” Pltf., having obtained an order 
for particulars of the justification, defts. 
delivered particulars of seventy-two murders 
committed in Ireland over a period of five 
years with an allegation that pltf. had assisted 
to organise them or had employed people to 
organise them :—-Held ; notwithstanding that 


PART III. SECT. 1. 


t 


——— -———-.]—THOMSON & Co. 


1 es 
MoNULTY (1927), 71 Sol. Jo. 744, H. L. 
—SCOT. 


sia IV. SECT. 1, SUB-SECT. 1.—B. 
Accusation of being spy. age 
alloged that he had been called 
Nationalist spy, but alleged no apecial 
Spdbpeipiee ee. ig words were 
no se defamatory.—HAaRDAKER v 
TSABRING (1927), 48 N. L. R. 145.— 


PART IV. asia i hipaa 1.— 


8235 i. Member of Parliament.|—-The 
term ‘' dffice ’? includes the position of 
@ member of Par ent, whether or 
not such person holds an office in the 
strict common-law sense of the term.— 


PRATTEN v. THE LABOUR DAILY, LTD., 
[1936] V. L it. 115; 47 A. L. T. 147; 
{19 6) Argus L. R. 162.—AUS. 


PART IV. SECT. 2, SUB-SECT. 3. 

858 i. Charge of having had disease.) — 
An imputation of past infection ts not 
actionable per se.-—HALIS v. MITOHELL 
(1927), 59 O. L. R. 590.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 
aan i. -}~In order to succeed in 
action under Libel Act, R. S. M. 
1913 (c. 113), 8. 12, the words com- 
plained of must unequivocably c : 
ultery, etc.; the action docs not 





for words which may pene both an 
innocent & injurious ees ae 
WILLIAMS v. BROWN, Pell AY R, 
305; 36 Man. L. R. 101.—CAN. 
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PART Iv. SECT. 4, SUB-SECT. 1. 


867 v .]--SUTTER_v. BROWN, 
[1926] Aop. D. 155.—8. AF. 





PART IV. SECT. 5, SUB-SECT. 2.—A 


se, Words not ordinary English 
words.}—~Where the words cone 
of are not ordinary English words, 
pitt. adduces no evidence to show that 

hey were understood in the sense 
alleged in the innuendo, he fails 2 
establish a cause of action. eae e 
Kotz (Sask.), 11928) 1D. L. R. . 
(19271 3 W. W. RR. 716.—CAN. 


grils ck SECT. 6, SUB-SECT. 2.-——A. 


———,J-—-EVANS 0. Pig rat el 
19g ye b. ie R. 698; 37 B.C. R. 231, 


Cases 951-1429. 


defts., in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
admissible.—MAcGRATH v. BLack (1926), 95 
L. J. K. 2B. 951; 185 L. T. 594, C, A. 


1006. Add. Annotation :—Consd. Broome v. Agar 
(1928), 188 L. T. 698. 


1019. Add. Annotations :—-As to (1) Consd. Broome 
v. Agar (1928), 138 L. T. 698; Lockhart v. 


Harrison (1928), 139 L. T. 521. 


1032. Add. Annotation :—Consd. Broome v. Agar 
(1928), 188 L. T. 698. 


1045a. -|—Pitf., a chauffeur, brought ‘an 
action for slander against his former mistress, 
complaining that she had falsely alleged that 
he gave “joy rides’? in her motor car. 
Deft. pleaded justification. The jury found 
that deft. had uttered the words complained 
of, but that they were not defamatory of 
pltf.:—Held: the question of libel or no 


EnauisH anp Evprre Dicest SuPPLEMENT. 


libel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 
that of the constitutional tribunal.—BROOME 
v. AGAR (1928), 188 L. T. 608; 44 T. L. R. 
339 C. A. 

anes :—Folld. Lockhart v. Harrison (1928), 139 L. T. 


1045b. .|-—In a libel action, where the words 
complained of are not of necessity defama- 
tory, & the question of libel or no libel has 
been properly left to the jury, the verdict 
-arrived at by them that the words were not 
' defamatory must stand. . 

It is not true to say that a jury’s verdict 

‘in these circumstances can never be assailed. 
A. plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libellous, would certainly be 
set aside (LORD BUCKMASTER).—LOCKHART 





Part V.—Publication. 


1084, Add. Annotation: -N.F. More v. Weaver, 
[1928] 2 K. B. 520. 


1087. Add. Annotations :—As to (1) Refd. Smith v. 


v. Harrison (1928), 189 L. T. 521; 44 
T. L. R. 794, . LL. 
Schilling, [1928] 1 K. B. 429. Generally. 


Refd. Martin v. Benson, [1927] 1 K. B. 771. 


1177. Add. Annotation :——Refd. 
[1926] P. 185. 


The Fagernes, 


Part Vil.—Defences. 


1245. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1302a. Imputation as to disclosure of confidential 
information—By solicitor—Proof of dis- 
closure of communications made by clients 
to solicitor.|—-MooRE v7. TERRELL (1833), 4 
B. & Ad. 870; 1 Nev. & M. K. B. 559; 110 
E. R. 683. 

Anton :—Refd. Taylor v. Blacklow (1836), 3 Bing. N. C. 


1810. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


1318. Add. Annotation :—-Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


1817. Add. Annotation :—Apld. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


13829. Add. Annotation :-—As to (1) Refd. More v. 
Weaver, [1928] 2 K. B,. 520. 


1339. Add. Annotation :— As to (3) Refd. Collins v. 
Whiteway, [1927] 2 K. B. 378. 


PART V. SECT. 1, SUB-SECT. 4.— 
B. (b). 


that some of the allegations were 
untrue :—Held : the ver 


1847. Add. Annotation :—Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 

1347a. Court of referees—Under Unemployment 
Insurance Act, 1920 (c. 30).|—A ct. of 
referees, constituted under the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. discharging 
administrative duties only, & communications 
made to that ct. are not absolutely privileged, 
as would be the case if they were made to a 
judicial body in the discharge of its duties.— 
CoLLINS v. WHITEWAY (HENRY) & Co., 
(1927]2 K. B. 378; 96L. J. K. B. 790; 137 
L. T. 297; 48 T. L. R. 532. 

13851. Add. Annotation :—Mentd. Wisbech RK. D.C. 
v. Ward (1927), 91 J. P. 200. 

1395. Add. Annotation :—-Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

1407. Add. Annotation :—Refd. More v. Weaver, 
[1928] 2 K. B. 520. ; 

1429. Add. Citation :—134 L. T. 286. 


PART VI. SECT. 2, SUB-SECT. 2. 
ct was such A. (b). 


sg. Notice under Libel & Slander Act, none “‘ ag no jury could have found as m i. ~—— Under Munici Act, 
8. erate Rare Meroe Co, £, ROBIN- ipapepetsge tes Me se Spoor pee ones R. S. O., 1914 (c. 192).}-—NIXON 9, 
BON, ° . ° ? . e ° eas * ’ LLA HAN ) r ° ° oo“ 
62.—-CAN. NEWSPAPERS, Pe et = EG CAM " PO UE re ets 


N.S. W. 313; 44 
PART V. SECT. 4, SUB-SECT. 1. P. C.—AUS. 

qi. -—— -}~—IRIsH PEROPLE’S 
ASSURANCE SOCIETY v. 








PART VI. SECT. 2, SUB-SECT. 2.— 
A. (0) il. 


DUBLIN CITY PART VI. SECT. 1, SUB-SECT. 4.—A. 13858 v. ———~.+—-NiIRSO NARAYAN 
ASSURANCE C©O., LTD., [1928] I. R. ki. J—If deft. does not in his SingH v. R. (1926), 1. L. R. 6 Pat. 224. 
204.— IR. ae ya justification eats the specac — IND. 

ces on whic @ relies, . ——,]}—MIR ARR 
PART VI. SECT. 1, SUB-SECT. 3.—C. he must do so in his parti — oy, Le Bal aire (1988 I. DR. 
sk. Unreasonable verdict—Set aside.) BARNES v. Fi Abe yO casi {1926} 8 50 Mad. 667.—IND. . 

— Where the jury found oft, the : 3 4 erie . : 1858 vii. ——-.}--M. Banensexr »v. 
wo complaine ry . -—.J—-BURNES 4%. YKES ANUKUL OHANDRA MITRA 1987 
were true, & on appeal it was admitted (Man.), [1927] 1 D. L. R. 282.—CAN. 1. L. BR. 55 Cale, 85.—IND. teats 
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15792. 


1638a. 


1948a. 


Vol. XXXII.—Libel and Slander, Cases 1521~-1948a- 


v. Chiltan (1927), 96 L. J. K. B. 1040. 


1526. Add. Annotation :-—Refd. Collins v. White- 


way, [1927] 2 K. B. 378. 


1579, Add. Annotation :~—-Refd. More v. Weaver, 


[1928] 2 K. B. 620. 


_———.J—Communications _ passing 
between a solr. & his client, on the subject 
upon which the client has retained the solr., 
& which are relevant to that matter, are 
absolutely privileged.—Morp v. WEAVER, 
(1928) 2 K. B. 620; 44 T. L. R. 710; 72 
Sol. Jo. 556, OC. A. 





1592. Add. Annotation :—Generally, Refd. Collins 


v. Whiteway, [1927] 2 K. B. 378. 


.|—THomas Wirners & Sons, 
Lrp. v. SAMUEL WITHERS & Co., LTD. (1926), 
44 R. P. C. 19. 








1699. Add. Annotation :—As to (1) Refd. Mac- 


kenzie-Kennedy v. Air Council, 


[1927] 2 
K. B, 517. 


1854a. Indemnity—-& plea of 


1521. Add. Annotation :—Refd. Hardie & Lane 1785. Add. Annotation :-~Refd. Broome ». Ayar 


(1928), 138 L. T. 698. 


1744. Add. Annototion :---Mentd. Nadan v. R., 


[1926] A. ©. 482. 


justification — 
Separate trial of issue as to indemnity.|—In 
a libel action defts. pleaded justification, & 
that pltf. had, in return for payment, under- 
taken in writing to indemnify them against 
any actions for libel. Plitf., in his reply, 
disputed his signature, & said that he was not 
bound by the alleged undertaking. PIité. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues :—Held: when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
be made only when there were special cir- 
cumstances justifying it, ©% as there were 
none in the present gase, the order must be 
refused.--BoTroMLey 6. Hurst & BLACKETT, 
LTp. & HOUSTON (1928), 44 T. L. BR. 451, 0. A. 


Part VIIl.—Malice. 


-|—Where deft. establishes a 
qualified privilege for a publication, & 
pltf. fails to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft. proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 


deft. In the exercise of this discretion the 
position of deft. who has to adduce evidence 
upon other issues in the action should be 
considered.—MARBE v. GEORGE KHDWAKDS 
(DaLY’s THEATRE), LTp., [1928] 1 K. B. 269 ; 
96 L. J. K. B. 980; 138 L. T. 51; 48 
T. L. R. 800, C. A. 


PART VI. SEOT. 3, SUB-SECT. 1. 


14387 4. General rule.J—SAPrRro  v. 
LEADER PUBLISHING Co., [1926] 3 
D. L. R. 68: [19236] 2 W. W. R. 268; 
20 Sask. L. R. 449.—-CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (¢) vii. 

1 580 Lil. . A solr. ) in 
corresponding with third parties, is in 
no better position than his client. He 
is not free to write everything his 
client may suggest or state. e is 
bound to exclude from his letter any- 
thing defamatory that is not relevant 
to the occasion.---M’KE0GH v. O’BRIEN 
MORAN, [1927] I. R. 848.—IR. 








PART VI. SECT. 8, SUB-SECT. 3.— 
A. (co) xiv. 


sm. Statement as to minister’s conduct 
-—-By one church o holder _to another 


-~— Occasion ra ed.J— KNAPP 0. 
McLxEop, [1926] 2 D. L. R. 1083; 58 
Oo. L. R, 605.—-CAN. 


PART VI. SECT. 3, SUB-SECT. 8.—B. 

1631 vi. ——.}]—To clothe an occa- 
sion with privilege on the ground of 
common interest, the common interest 
must be in the subject-matter of 
the communication complained of.— 


Saprro v. LEADER PUBLISHING Co., 
[1926)3 D. L. R. 68 ; [1926]}2 W. W. R. 
268 H 20 Sask. L. R. 449.—-CAN. 


sn. Si 
appeali or funds— 
fae 6 dia appeal.}—HAYForD v. 


FORRESTER-PaTON, [1927] S. C. 740.— 
SCOT. 


PART VI. eee wo 4..— 

sp. Under Libel & Slander Acit.}— 
HANSEN vv, NUGGET PUBLISHERS, LTD., 
[1927] 4 D. LL. . 701; 610. L. ik. 
239.—CAN. 

sq. ——-~.]-——SENTINEL-REVIEW Co. v. 
ROBINSON, [1927] 4 D. L. R. 232; 61 
O. L. R. 62.—CAN. 


PART VI. oe 8, SUB-SECT. 4.— 


e @). 


1678 ili. ——.}+—HvGHra v. SUN 
PUBLISHING Oo. (1925), 35 B. Cc. R. 
422.—-OCAN. 


PART VI. SECT. 4, SUB-SECT. 2. 


1788 ii. -}+—-The ‘rolled up 
lea ’’ to an action for libel is a plea of 
air comment only, & where there is no 

plea of justification, evidence is not 

ssible to prove the truth of de- 
famatory allegations of fact, & the 
defence of fair comment is no answer 
to such allegations.—LzxEcu v. LEADER 
PUBLISHING Co., Lip., [1926] 2 D. L. R. 
28; [1926] 1 W. W. R. 673; 20 Sask. 
L. R. 337.—CAN. 


1788 iii. S.P. Barnes v. SYKES 
(Man.), [1926] 3 W. W. R. 476.-—CAN. 

1788 iv. ———.]}-—-In an action for 
libel, under the * rolled up plea ”’ deft. 
has the right, without leading 
justification, to adduce evidence to 
establish the truth of allegations of 
fact upon which comment is based, 





751 


as distinguished from comment itself.— 
Boys v. STAR Pros. & Pus. Co., [1927] 
3D. LL. KH. 847; 60 0. L. R. 592.—-CAN. 


PART VI. SECT. 4, SUB-SECT. 6. 

1848 i. “ Rolled up plea ’’—Plea of 
fair comment not justification. |—LERCH 
v. LNADER PUBLISHING Co., LTb., No. 
1738 il, ante.—CAN. 

1848 ii. S.P. BARNES wv. SYKES 
(Man.), No. 1738 ili, ante.-—CAN. 

st. -l—-Where the defence of 
fair comment is pleaded the comments 
must be warranted by the facts stated 
in the writing complained of, in the 
sense that the facts must afford a 
reasonable foundation for the com- 
ments, & it is not legitimate for 
defender, by the avcerment of new 
facts in his defences, to cxtend the 
limits of inquiry.—WHEATLEY v. ‘AN- 
Yada & MILLER, [1927] 8S. C. 1338.— 


PART VI. SECT. 6, 
sv. No libel—Innuendoes covercd.}-— 
DALY v. JRISH TRANSPORT & GENERAL 
ee UNION, (1926) I. R. 118.— 





PART VII. SECT. 2, SUB-SECT. 2.-—A. 
1875 xii. ———.]-—DUNNET v. NEL- 

son, [1926] S. C. 764.—-SCOT. 

PART VII. sia %) SUB-SECT. 2. — 
f i. _——-,] —Declining to give a 

apology is not evidence of malice.-— 


f ce, 
ALLS v. MITCHELL (1927), 59 O. I. R. 
590.—CAN. 


Cases 1988—2599. 


ENGLISH AND Emptre Digest SUPPLEMENT. 


Part VIIl—Damages and Costs. 


1888. Add. Annotation :—Mentd. Williams v. Bar- 
ton, [1927] 2 Ch. 9. 

1989. Add. Annotation :—Reftd. Thomson v. 
McNulty (1927), 71 Sol. Jo. 744. 

2174. Add. Annotation :—Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2180. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

2184. Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 782. 

2195. Add. Annotation :—As to (1) Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 

2198a. Consideration of all circumstances. |-—— 
Where an action for defamation is tried by a 
judge with a jury, & pltf. recovers nominal 
damages only, the judge, in deciding whether 
there is “ good cause’ for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the case, both before & 
after the issue of the writ. The smallness of 





the damages is only one element for considera- 
tion. The judge must exercise a discretion 
independent of any view expressed by the 
jury on the ga of costs.—MARTIN v, 
BENSON, [1927] 1K. B. 771; 96 L. J. K. B. 
405; 187 L. T. 183 ; 43 'T. L. R. 247, 

2200. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

2202. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

22038. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

2203a. ———.]—MARTIN v, No. 
2198a, ante. 

eb cour ree aah :—Refd. Campbell v. Pol- 

[1927] A. C. 732; Martin v. Benson, 

927) 1K. B. 771. 

2207. Add. ree -—-Consd. Martin v. Benson, 
[1927] 1 K. B. 771. 


BENSON, 





Part IX.—Injunction. 


2225. Add. Annotation :-—Refd. Broome v. Agar (1928), 138 L. T. 698. 


Part Xl.—Criminal Proceedings. 


2807. Add. Annotation :—Generally, Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 

2441. Add. Annotation :—-Refd. Broome v. Agar 
(1928), 138 L. T. 698. 


2488. Add. Annotation :—Refd. R. v. Brixton 
Prison, F'x p. Shure, [1926] 1 K. B. 127. 


Part Xill.—Slander of Goods. 


2599. Add. Annotation :—Crenerally, Mentd. Dominion Iron & Steel Co. v. Invernairn, [1927] W. N. 277. 


PART VIII. SECT. 1, SUB-SECT. 3.—C. 


2080 vi. .J}—SoLomon v. Will flow 
ROBINSON & Co., Lrp. (1927), 48 
N. L. R. 125.—S. AF. ha presumed in 


PART VIII. aes b) SUB-SECT. 4.— 580 


2156 iv. .J—In libel it is not 
necessary to prove special damage, for 





the law presumes that some damage 
in the ordinary course of 
eee from the mero invasion of fatio 8 
& the falsity of the impu 
favour of pit 

renee oe (1927), 59 O. i. at. 


PART VIII. SECT. 2, SUB-SECT. 1. 
sx. Security for costs—<Action ayainat 


newspaper.J—CARROLL v. NATIONAL 
Hera Ae (Man.), T1927) 3 W. W. R. 


ation 

—T sy. -. }-—BARTMAN v. 
UKRAINIAN PUBLISHING CO, OF CANADA 
11927} 3 D. L. R. oe note Z, 
on . R. 308; 36 Man, t. 581.— 
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3. 


21. 


27a. 


152. 


Vol. XXXII.—-Cases 3—371. 


LIEN. 


Part Il.--Legal or Possessory Lien Generally. 


Add. Annotation :—Mentd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


-|—MULLINER v. FLORENCK, No. 193, 





post, 
Add. Annotation :-~Refd. Lowsher v. Harris, 


(1927) 1 K. B. $93. 


321. Add. Annotation :-—Refd. Albemarle Supply 


322. 


180. Add. Anrvlation :—As to (3) Refd. Albemarle 


Supply Co. v. Hind (1927), 43 T. L. R. 783. 

Add. Annotation :—Refd. Albemarle Supply 

Co. v. Hind (1927), 43 T. L. Rk. 783. 

To the existing paragraph add as follows : -- 
Distinction between a pledge & a lien, 

discussed. 

208a. —--— .|-—RoGERson v. Rerp (1830), 1 Knapp, 

$62; 12 EK. R. 357, H. J 


184. 


193. 


Part IV.--—Particular Lien. 


Oo. v. Hind (1927), 43 T. L. R. 783. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 


322a. ---— No authority to create lien.|—-Pltfs. 


let three taxicabs to B. on hire-purchase 
agreements, which provided that RB. should 
not have authority to create a lien on the 
taxicabs in respect of repairs. Up to May 1, 
1925, the cabs, with the consent of pltfs., 
had been garaged at defts.’ garage, & B. 
owed defts. the balance of a general account 
for garage rent, goods supplied, & washing, 
cleaning, & repairing the cabs. Defts. had 
never been aware of the terms of the agree- 
ments between B. & pltis. On May 1, 1925, 
pitfs. terminated the agreements, as B. was in 
arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 
had a lien for repairs. In an action for the 


delivery up of the cabs & damages for their 
detention :—Held: the lien might attach 
notwithstanding the provision that B. should 
not have authority to create a lien, &, 
although defts. did not have continuous 
possession of the cabs, yet since, in Jetting 
B. take them out to ply for hire, they parted 
with possession without any intention to 
abandon the right of lien, the action failed. 
—-ALBEMARLE Suppny Co., Lip. v. HIND & 
Co., [1928] 1 K. B. 307; 97 dL J. Uk. B. 25; 
138 1. VT. 102; 48 T. LL. R. 7833; 71 Sol. Jo. 
777, CO. A. 


Add. Annotation :-- Refd. Albemarle Supply 
Co. v. Hind (1927), 43 9B. LL. lt. 652. 


Add. Annotation :— As to (1).Distd. Albemarle 
Supply Co. v. Hind (1927), 43 7. 1. BR. 652. 


Add. Aniolation :---Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


324. 


332. 


371. 


PART IV. SECT. 1. 


m i. Merchant giving vessel to 
planter & undertaking to supply vessel 
for fishery—Failure of merchant to 
supply vessel.)}—Held : the merchant’s 
peculiar lien upon the profits of tho 
vessel ceased to attach.—GIlW. vt. 
one (1851), 3 Nfld. L. R. 197 — 





PART IV. eae “ eee 1.— 
» (a). 

822a i. Order given by hire-purchascr 
—No authority to ercate licn.)—Held : 
the vendor was entitled to a return of 
the subject-matter of tho agreement 
without pent of the cost of repairs 
ordered by the hire-purchaser.—ALLI- 
ANCE IFYINANCE Co. & SYVANDARD 
Morons, rp. v. SIMONS GARAGH & 
pe (1925), 36 B. C. R. 117.— 


322a ii. the 





—-~—,]—Held: 


repairers had not acquired a lien, in 
respect that tho hircr’s title excluded 
che right to creato a iien. --LAMONBY v, 
FouLps, LTp., [1928] 8. C. 89.—SCOT. 


332a iii. —— ---—.]—Although in a 
hire-purchase agreement there inay 
be a clause expressly negutiving any 
authority to create a licen, it does not 
prevent «a lien arising for repairs doue 
to the subject-matter of the apgreec- 
ment.—Moyves ve. MAGnus Motors, 
Lirp., (1927) N. Z. L. R. 906. —N.Z. 


PART IV. SECT. 2, SUB-SECT. 1.-—C, 
m. Jecusd., 15 S. C. TR. 194. 


PART IV. SECT. 3. 


k i. Under Business Profits Wour 
Tax ct, 1916 (ce. 11), 8. 24—Necessity 
for registration.]—CANADIAN PELRLESS 
JEWELRY Co. & Roya Trust Co. v. 
R. (1926), Q. R. 64 S. C, 574.—CAN. 
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k ii, ~--— Priority over subsequent 
mnorigaye.|--~Re ANDREW MOTHERWELL 
oF CANAD S, tb. (Ont.), 11927) 1 D. L. 
SU; 8C. 1. IR. 58.—CAN. 

mi. — — —- -- Minforcenent----Ly sale 
-—Requisites of valid sale.j--GILiis tt, 
SOUNDING CREEK, |1927) 2 D. L. 2. 
1365 [1927] 1 W. WLR. Shs 22 Alta. 
lL. RR. 516.--CAN, 

sa. Ivor ratcs.|—Bu 
Conen., (1927) 1 D 
N.S. RR. Ub. --CAN, 

sb. Under Rural Credits Act, C. 1., 
1924 (c. 175).]--A rural credit society's 
statutory lien under the above Act 
binds growing crops & crops to be 
grown, & takes priority over an 
execution which did not come into the 
shorift’s hands until after the making 
of the loan by the socicty.—Lonp r. 
RockWwoobp RURAL CREDITS SOCIETY, 
[1926}2D. L. R. 819; (1926}2W. WLR. 
1; 35 Man. L. R. 499.—CAN. 


WELL t. SYDNEY 
LL. RR. 4863 59 


Cases 454—761. 


ENGLISH AND. Empire Diacest SUPPLEMENT. 


Part V.——Equitable Lien. 


454. Add. Annotations :~-Refd, Royal Exchange, 
Assce. v. Hope, [1928] Ch. 179; 


Wood (1928), 139 L. T. 250 


493. Add. Annotation :—Mentd. Re Wait, [1927] 


1 Ch. 606. 


|—TOPHAM v. 
Taml. 135; 48 B. Rk. 64. 





653a. 


560. Add. Annotation :—-Refd. Lowther v. Harris, 


[1927] 1 K. B. 393. 


PART V. SECT. 8, SUB-SECT. 8.—-A. 

di, ——— ---——- ——--. }- Sieg abr v. 
CLAGGETT, [1927] 3 D. hk. 751; 
119827] 2 W. W. R. 362; a1 Sask. L. R: 
682.—CAN. 


PART V. PEL. g. " eadaaaiien 8.— 
- (a). 

438 iii, ———.]}+-F REEBURG v. FAR 
MERS’ EXCHANGE BANKERS, [1922] 1 
W. W. HR. 845; 63 D. L. R. 142; 15 
Sask. L. R. 318.—CAN. 


PART V. SECT. 38, SUB-SECT. 20. 

t (p. 273) i. —— ‘‘ Ginpo contractor.’’] 
~—-Boyp & ANDERSON v,. SUPERIOR 
SPRUCE Mrs, Lrp. (B. C.), [1927] 
2 W. W. R. 54.-—CAN. 

b (p. 273) i. -.J--SHEEPWASH wv. 
DEER MouNTAIN LUMBER Co. (1925), 
37 B. C. 32.°418.—CAN. 

d {p. 273) i. Work for which wood- 
feel 8 lien attaches.)}—-HAGLUND — v. 

DERR (1927), 38 B. C. R. 435.—CAN. 

aa (p. 273) i. Filing woodman's lien— 
Affidavit — Sufficiency. Fen ELSON %. 





Fisiar ve C.), 11927] 3 . WwW. R., 
bb (p. 274) i. ——~.]}-~Ross Gor- 
MAN (1908), } Alta. L. RR. 5163 9 


Ww. L. R. 319.—CAN. 


BEAVER LUMBER Co., LTD. v. KoROTKY 
(Sask.), [1927] 1 W. W. FR. 945.—-CAN. 

ag (p. 274). ii. ene 
HOFFHTROM v0. STANLEY Sh auto 14 
Man. L. R. 227; 22 C. J. 337 .— 

tte (p. 274) i. —~—- ——~ Work done 
with privity or consent. A a a aa 
v. Ryan Morors, (1923] 1 D. I. 





 cetheanentcheememel tesaaemaadiiend 





1186: 16 Sask. L. R. 352; 1943) 4 
W. W. RB. 401,—CAN. 
ooo (p. 274) i. -~—~— ,]|—SECURITY 


LUMBER Co. v, ANAKA, (192712 D. L. R. 
987; (1927) 1 W. W. R975: s 21 Sark. 
L. R. 459,—CAN. 


mmmm i, ——— Single contract 
~——Single lien may be filed. Ay. v. 
es (B.C.), [1926] 2 W. . 87.— 


h (p. 275) i. oF 112- 
GERALD v. APPERLEY (Sask.), 1026! 3 
D. ate 734; [1926] 2 W. W. It. 689. 


maine 


h (p. 275) ii. Moree ate —~-~-,]-—BEAVER 








Cael 


CONSTANTINE (1829), 


.increased.}—N ATIONAL 


Smith v. 
61 5 s 


660. 


761. 


598. Add. Annotation :—As to (2) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 


Add. Annotation :-—Mentd. Ite Reeves, Reeves 
v. Pawson, [1928] Ch. 351. 


Add. Annotation :—Mentd. Re Wait, [1927] 
1 Ch. 606. 


Add. Annotation :—Refd. Cohen v. Roche, 


[1927] 1 K. B. 169. 


Hoaeee Co., Lip. v. CORRY a > 
erties D. L. R. 619 ; [1826] 9 WW 


q (p. 275) i. —— ——.}—-MAGURN ¢t. 
Maguan (1883), 10 P. kk. 570.—CAN. 


o (p. 275) i. -—-~- »-+~RUSSELL 
v. ONtiniG FOUNDATION & ENGINEER- 
ING Co., (1926) 1D. L. R. 760; 58 
QO. L. R. 260.-—CAN. 

dd (p. 275) i. -——- -———.] 
McAvity & Sons, Lrp. v. WALSH 
(B. ©.), [1927] 1 W. “W. R. 242.—CAN. 

fff (p. 275) i, ——— ———.]-— BAINES v, 
HARMAN, [1927] 2 D. L. R. 748; 60 
O. lL. R. 223.—-CAN. 

dddd (p. 275) i. Not limited to 
price of materials supplied within six 
years of Degen of action.}—Fsrz- 
GERALD v Sask.), [1926] 3 
ve 734; {1926] 2 W. W. J. 689. 








ee 


gape on SECT. 3, SUB-SECT. 21.—-A. 


» {1919] 3 W. W. R. 366. 
Ere Right in equity. ]-—BAKER 
1. Ewe (1869), 15 Gr. 668.—CAN. 


PART Vv. SECT. 3, SUB-SECT. 21.— 
B. (a) i. 
sk. Land bought by several Py rare .|-—- 
ROULTON v GILLESPIE (1860), 8 Gr. 
223.—-CAN, 


PART V. SECT. 3, SUB-SECT. 21.— 
B. (a) if. 
sm. Payment of mortgage as part of 
purchase prices ]—HAMILITON PRO- 
VIDENT LOAN & INVESTMENT OQ. @, 
SMITH (1888), 17 O. R. 1.—-CAN. 





PART V. SECT. 4. 

t (p. 289) i. As against mortgage. 1 
— THOMSON v Tarrison, (1927) 3 
D. L.-h. 5626; 60 0. L. BR. 484,—OAN. 

dd i. - |-—RoGERS LUMBER YARDS 
Lin. v. Jacoss, [1924] 3 D, L. R. 814 ; 
[1924] 2 W. W. K.1128; 21 Alta. L. RR. 
56 ries 

dd —-—-,]|-—MANNERS v. CAIN, 
[1927] " D. L. . 1054; 600. L. R. 
644.—CAN. 








ee i, -—— »--}—-INDEPENDENT 
LUMBER Co. v. . Bocz (1911), 16 W.L. R. 
316; 4 Sask. L. R. 103.—CAN. 


gf i, -— Value of property 
TrRUSY Co. v. 
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BATYELL (1916), 33 W. L. R. 738; 9 
CAN. 


WwW. WwW. ae 1265.—C 

d (p. 290) i. —-—- ———.} —Tou 
tats [1926] 4D. L. R. 625; 826] 
S.C. R. 566.—CAN. 

dad (p. 290) ii. —-— ———.]}—-STEVEN- 
SON v. GREEN, [1926] 2 D. L. R. 687 ; 
58 9. L. It. 546.—CAN. 

d (p. 290) iil, ——~ --——- Abandon- 


men or ep oma Alia amounts to.j— 
LUMBER LTD. v. CURRY 
(Sak), a eh Pg 'D. - be R. 619; [1926] 


d (p. its sa —~——, }+-—-GOODING 

CROCKER, A gal 1D. L. R. 1072 ; 
60 O. L. Rh. CAN. 

sp. Ag area ee in fii faith 
for valuable consideration—Lien note 
unregistered. \—~ sets LLIB ov. DELISLE 
(1915), 30 W. R. 918; 21D. L. KH. 
407. -~--CAN. 


PART V. SECT. 5, SUB-SECT. 1. 


d (p. 292) i. ——— -—~-— --—~-- --——~. }— 
Howerr & BELL v DoRAN & GaL- 
LANT se ase od Ww. L. R. 401 ; 4 
W. W. RR. 674; 11 °D. iL. RB. 372.— 





e 


o (p. 292) i, -—~- ~~~ - ~-~- ——-. + - 
CooKE v. MOGROFT, [1926] 1 W. W. R. 
827; 86B.C. R. 393. CAN. 

0 (p. 242) if. 
CHRISTY uv. Mckay (1905), 15 Man. 
L. #. 612; 2W. LL. it. 303.—CAN. 

r (p. 292) i. ; 
HowietTr & Breiw v. DORAN & GAL- 
LANT (1973), 24 W. L. 401; 4 
W.W. R. 674; 12D... R. 372.— CAN. 

co (p. 292) —— In- 
terest.) —- FITZGERALD  v. APPERI, EY 
(Sask.), [1926] 3 D. L. R. 784 5 [1926] 

2 W. W. R. 689.—CAN. 

oo (p. 292) ii, ——- —— ———.} 
—BEAVER LUMBER Co., LTD. v. CuRRY 
aa » (192614 DL. K. 619; [1926] 3 








a eH 





i.-—— 








ea nT 


co ve 292) iii. ature 
of action. |}— HUTSON Uv. VALLIERS (1892), 
19 A. R. 154.--CAN., 


PART V. SECT. 7, SUB-SECT. 1.— 
A. (b) i. 


rescission, }—Ie 
CEMENT CO., 
38 B.C. OR. 


By claim for 
PURTLAND 
R, 742; 


SW. 
MAINLAND 
41927; 2 DG. 
417,.—CAN. 


Vol. XXXII.—Cases 8—578. 


LIMITATION OF ACTIONS. 
Part |—The Statutes of Limitation Generally. 


8. Add. Annotation :—Refd. Harnett v. Fisher, 
[1927] A. C. 573. 


15. Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

16. Add. Citations :—[1927] 1 K. B. 269; 136 

lL. T. 7, C. A.3 affd. sub nom. Boarp oF 

TRADE v, CAYZER, IRVINE & Co., [1927] A. C. 

610; 96L. J. K. B. 872; 187 L. T. 419; 43 


YT. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. C. 281; 32 Com. Cas. 351, H. L. 


Annotation :—Mentd. Hyman v. Hyman, Hughes v. Wughes 
(1928), 1389 L. 'T. 416. 


28. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. : 

31. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

36. Add. Annotation :---Refd. Weld v. Petre 


(1928), 97 L. J. Ch. 399 


Part I1.—Simple Contract Debts and Personal Actions. 


56. Add. Annotation :—-Consd. Aylott v. West 
Iam Corpn., [1927] 1 Ch. 30. 

57. Citalion :—For ‘*20 J. P. 99” read ‘' 90 
J. P. 99.” 

59. Add. Annotation :—Distd. Aylott v. West Ham 

- Corpn., [1927] 1 Ch. 30. 

65. Add. Citation :—[1927] 1 Ch. 380. 

73. Add. Annotation :—Refd. Mackenzie-Ken- 
nedy v. Air Council, [1927] 2 K. B. 617. 

77. Add. Annotation :—Refd. Itc Mason (1928), 


97 L. J. Ch. 321. 


78. Add. Annotations :—Consd. I? Mason (1928), 
97 I. J. Ch. 321. Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

79. Add. Citations :—[1927] 1 K. B. 269; 136 


L. T. 7, C. A.3 affd. sub nom. Boarp oF 
TRADE v. CAYZER, IRVINE & Co., [1927] A. C. 
G10; 96 L. J. K. B. 872; 137 L. T. 419; 
43 T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. ©. 281; 32 Com. Cas. 351, H. L. 


Annotation :-—Mentd. Hyman v. Hyman, ifughes v. Hughes 
(1928), 139 L. T. 416, 


93. Add. Annotation :—Refd. Lowe v. Bentley 
(1928), 44 T. L. 1. 388. 
94. Add. Annotation :—-Consd. Lowe v. Bentley 


(1928), 44 I. L. RR. 388s. 

128. Add. Annotation :-—Refd. Weld v. Petre (1928), 
97 I.. J. Ch. 399. 

139a. —-— Arbitration condition precedent.|-—-The 
Crown requistioned appcets.’ ship under a 
charterparty, which provided that any 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1889 (c. 49), & 
which concluded as follows: ‘‘ & it is further 
mutually agreed that such arbn. shall be a 


PART II. SECT. 2, SUB-SECT. 5.—-B. 


bi. ——- Highway Traffic Act, 1923 
(c. 48), #8. 43a, 54-—Mffect of.|— 
CGAKLINO v.. ZIMBLARTE, [1927] 2 Se. 


D. L. R. 945: 60 0. L. R. 269.—CAN, 
ability to 


PART II. SECT. 5, SUB-SECT. 2.- -M. 
Afoney repayable “Sas soon «as 
possible °—Time rune fron date of 
pay.jJ--INGREBRETSEN _ U- 


condition precedent to the commencement of 
_any action at law.”’ In July, 1917, the ship 
was lost. but appcts. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn. was not cominenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (c. 16):—Jleld: 
under the arbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, & the 
claim was not barred.—BOARD OF TRADE v. 
CAYZER, IRVINE & Co., [1927] A. C. 610; 
96 L. J. K. B. 872; 187L.1.419; 43 T.).R. 
626; 71 Sol. Jo. 560; 17 Asp. M. L. C. 281; 
32 Com. Cas. 351, H. LL. affg. S.C. 
sub nom. CAYZER, IRvinE .& Co. v. BoaARp 
oF TRADE, [1927] 1 K. B. 269, C. A. 
Annotation: --Mentd. [yman v. Byman, Hughes v. Hughes 
(1928), 139 L. WM. 416. 

206. Add. Annotation : - As to (1) Apld. Re Mason 
(1928), 97 L. J. Ch. 321. 

Add. Annotation : --Mentd. Conquer v. Boot, 

}1928) 2 K. B. 336. 

250. Add. Annotation :--Mentd. Conquer v. Boot, 
[1928] 2 BK. B. 336. 

256. Add. Citations :—[{1927] 1 K. B. 402; 96 
I. J. K. B. 55, 0. Aw; affd., (L927) A. C. 578 ; 
96. J. K. B. 856; 137 L. 'T. 602; 91 J.P. 
175; 43 T. L. R. 567; 71 Sol. Jo. 4703; 25 
lL. G. R. 454, H. 1. 

Add. Annotation :—Consd. De I’reville v. Dill 
(1927), 96 L. J. K. B. 1056. 

284. Add. Annotation :—Refd. Harnett v. Fisher, 
[1927] A. C. 573. 

578. Add. Annotation :—Refd. Harnctt v. Iisher, 
[1927] A. C. 5738. 


238. 


(Mau.), [1927] 3 W. W. 1. 500.—CAN. | SINGH-BHAGWAN SINGH, MsvT. BHANT 


(1926), I. L. R. 7 Lah. 403.—IND. 


PART II. SECT. 8, SUB-SECT. 6.— A, 
409 vii HUL Sinun 


PART Ii. SECT. 2, SUB-SECT. 9.—A. 

sb. Claim for injurious affection— 
Within Statute of Limitations (Nova 
Sootia), 8. 2 (d).]/--MILLER wv. R., [1927] 
Exch. 0. kt. 52.—-CAN. 


PART I. age 5, SUP eECr. 2. 
. (8). 


147 i. Dale of making.)--Where a 
proraissory note is payable with luterest 
on demand, Stat. Limitations bogins 
to run from the date of the note.— 
IMPERIAL BANK OF CANADA ¥, SIMPSON 


CHRISTENSEN, [1927] 3 W. W. R. 135 ; 
37 Man. L. R. 93.—CAN. 


PART II. SECT. 5, SUB-SECT. 2. -U. 

235 ii. —— Proviso for compensation 
by will—Lime does not run until dealh 
of enployer.|—HWUNTER v. THOMPRON, 
11927) 2 D. a. R. 340; 6000, Th 2E, 


om AN. 


PART II. SEOT. 8, SUB-SECT. 2. 
oi, -——-.}--GaNnpa SINGH v. DHAG 


765: 


ii. --- + -++jJ--P 
v. BuoOURAT (1927), 1. Ga. R. 49 All. SOL. 
-IND. 


PART II. SECT. 8, SUB-SECT. 6.—D. 


450 xi, ———— ~-—~-—.]—CHAPMAN 1, 
PavuLson (Man.), [1926] 4D. L. R. 
590.--CAN. 

PART Il. peer a 6. - 

486 ii. | te WaHN) lsrare, 
[1927] 4 O. b.oR. 4405 [L927] 3 
WwW. WwW. ki, 138 ; a Wg Mai. L.. R. 95,- cd 


CAN. 


OE rE ye aaiaroatel 


Cases 696—1041. 


br Cia ahaha Hoh ot eda ay Salts art 
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696. Add. Annotation :—Generally, Mentd. Smith ; 746. Add. Annotation :—Mentd. Albemarle Supply 


»”. Wood (1928), 139 L. T. 250. 


Co. v. Hind, [1928] 1 K. B. 307. 


Part I11.—Specialties. 


757. Add. Arnotaution :—Refd. Weld Petre 
(1928), 97 L. J. Ch. 399. 
785a. —-— In balance sheet.|—A_ balance sheet 


contained in an annual report sent by a 
co. to its shareholders, & filed with the 
registrar of companies, & stating the total 
amount of the co.’s indebtedness under its 
debentures for principal & interest accrued 
{hereon since their issue is, although not sent 


to the debenture-holders, a sufficient acknow- 
ledgment by the co. of its liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
s. 3.—Re ArTLAnTic & Paciric FIBRE 
IMPORTING & MANUFACTURING Co., BURN- 
HAM (VISCOUNT) v. ATLANTIC & PACIFIC 
Fiprk IMpPorTiING & MANUFACTURING COo., 
[1928] Ch. 886; 971.3. Ch. 369; 44 T. UL. R. 
702; 72 Sol. Jo. 598. 


Part IV——Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. 
834. 


848. 
915. 


Add. Asnotation :-~Refd. Weld v. Petre 
(1928), 07 L. J. Ch. 399. 

Add. Annotation :—Mentd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Chari- 
table Soc. for West Riding of Yorkshire (1926), 
136 L. T. 60. 

Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


Add. Atinotation :----—As fo (1) Refd. Weld «. 


Algate v. Vugler, Clark v. Potter (1924), 93 


lu J. IX. B. 840. 


976a. ——- ---—.]-—The allowance of interest upon 


a legacy charged upon real estate, & due 
upwards of six years, is to be calculated from 
the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee.---CHAPPELL v. REES (1852), 1 De G. 
M. & G. 303; 20 L. T. O. S. 57; 16 Jur. 
415,417; 42 H.R. 603, L. C. 


Petre (1928), 07 L. J. Ch. 399. 
THOMPSON (1855), 25 


964a, -—-—.|-—-Horron ct. 
1. T. O. S. 292, 0. IF. 
976. Annotations :—-Refd. Re 


Lioyd, Tloyd v. 
Lloyd, [1903] 1 Ch. 385; Lewis v. McKay, 


Annotations :— Refd. fife Lloyd, Lloyd v. Livyd, [1903] 1 Ch. 


1 Drew. 371. 


1 Ch. 606. 


3856; Lewis v. McKay, Algate v. Vugler, Clark v. Potter 
(1924), 93 L. J. K. B. 840. 


Mentd. Petre v. Petre (1853), 


1011. Add. Annotation :-—Refd, Ke Wait, [1927] 


Part V.—Land or Rent. 


1029. Add. Annotation: 
[1927] 1 K. B. 804. 





vo. Avgherino, [1928] A. C. 280. 


PART IV. SECT. 1, SUB-SECT. 1.—C. 


: LING (1908), 43 
N, Ss. R. 60 ° 6 K. L. R. 264.—CAN. 
qi. — — Receivership ordecr.|—-A re- 


coiversbip order based on a judgment 
does not. become Ineffective, when the 
remedy on the judgment becomes 
barred by Stat. Limitations. —WILKEINS 
. Minter (Alta.), [1927] 1 D. L. R. 
286; [1926] 3 W. W. lh. 778.-—CAN. 
8}. How judgment kent alive~—Re- 
wivor,|-—~—Where a jndgincnut is wbout to 
become barred by Stut. Limitations, 
twelve years having nearly run, it may 
be kept alive by applying for leave to 
enter on the judgment roll a su 
reviving the judgment & allo 


Refd. Palmer v. Crone, 


estion 
wing 


1038.” Add. Annotation :—Refd. Weld v. 


Petre 


(1928), 97 L. J. Ch. 399. 
1030. Add. Annotation :—Generally, Mentd. Busby 1041. Add. Annotation :—As to (1) Refd. Purnell 


execution to be issued thereon. Pitf.’’ 
alternative is to resue on the judgment. 
—SEOURITY LUMBER Co., Liv. 1, 
KoskKIk, [1924] 1 W. W. R. 548.—CAN, 


PART IV. SECT. 1, SUB-SECT. 1.—E. 


852 ii. ——-— —-—.]}—A debt under u 
covenant in a mtge. executed under 
seal 1s ww specialty debt, & the 
period of limitation applicable thereto 
is twelve years.—INViESsTORS Mor'r- 
GAGE SECURITY CoO. v. MCDONALD & 
HENRY, [1927] 1 W, W. BR. 671; 21 
Sask. L. it. 409.—CAN. 

4 in morose not under 
seal.j—An action on the personal 
covenant in a mtge.,'which is registered 
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vw. Roche, [1927] 2 Ch. 142. 


against land in Alberta Lut which is not 
under seal, is an action on a simple 
contract debt, & the period of limita- 
tion applicable thereto is six years.— 
SOCIETR BELGR D’ENYTERPRISES INDUS- 
TRIELLES IMMOBILIERES v. WEBSTER 
& pe (Alta.), [1927] 3 W. W. RR. 817. 


PART IV. SECT. 1, SUB-SECT. 1.---H. 

sk. Money due on covenant—In 
agreement for sale.jJ—~eul Property 
Limitation Act, R. 8S. M., 1913 (c. 116), 
5. 24, applies to an action on a covenant 
in an agreement for sale for payment 
of the Ee a oe v. 
LAMONT (Man.), [1927] 1 D. L. R. 669; 
{1927] 1 Ww, ° Rn. 05.—CAN. 


Vol. XXXII.—Limitation of Actions. Cases 1088—1568a. 


1088. Add. Annotation :—Folld. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 

1145. Add. Annotation :--Refd. Harnett v. Fisher, 

| [1927] A. C. 573. 

1284, Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

1286a. ———---—.]—-P’URNELL v. RocneE, No. 1369a, 
post. 

1298. Add. Annotation :-—Consd. Weld v. 
(1928), 97 L. J. Ch. 399. 

1310. Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150, 

1358a. ---- Not by possession by permission of 
mortgagee.|— HALL». Dor d. SURTEES (1822), 
5 1B. & Ald. 687; 1 Dow. & Ry. K. B. 340; 
106 KB. RR. 1342. 


Annotations : :-—Refd. Doe d. Corby v. Branston eee 
L. J. K. B. 166; Heath v. Pugh (1881), 6 Q. B. D 
1369a. 


——— Subsequent disability of aie 
gagee.|—-In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date on which 
the mtgee. became of unsound mind was 
made on Jan. 30, 1907. In Mar. 1907, the 


Petre 





Part Vl._—Actions 


15382. Add. Annotation :---Consd. Irish Catholic 
Church Property Insce. v. 1. R. Comrs. (1918), 
12 Tax Cas. 13. 


1548. Add. Annotation :— Refd. Windsor 
Coal Co. (1901), Ftd., [1928] Ch. 609. 
1551. Add. Annotution :—Consd. Irish Catholic 
Church Property Insce. v. 1. R. Comrs. (1918), 
12 Tax Cas. 13. 
1568a,. ———. —_--- —-—.|-- -Testatrix, who died i in 
1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exors. upon trust for sale & conversion, 
& out of the proceeds to set aside £2,000 upon 


Steani 


PART V. sane ard SUB-SECT. 1.— 


= ee BLE vw. NOBLE 
iigtay. 27 O. L. R. 842; 40. W.N. 
359; 9 PD. L. BR. 735.—CAN. 


ti, —-—.]--WESTERN CANADA LOAN CAN, 
oA (FARRISON (1888), 16 O. R. 81.— 


t ii. -—— .—TowNsHIP OF COL- 
OHESTER SOUTH v. HACKETT, [1927] 4 


D. L. R. 317; 61 0. L. R. 77.-—-CAN. ete (1853), 2 
Bi is 





3, SUB-SECT. 1.-—- 


Land acquired for public undertaking. }— 
A title by possession may be acquired 
as against a railway co. 
originally obtained b 
purposes. —BRIE & 

v. ROUSSEAU (1890), 17 A 


Nragana ee Co. A. R. 


PART V. BEC 3, SUB-SECT. 1.-— 
. (b y xiii. 


Se ea Berg S LESSER 


-,.}—MOoNISH 1. 


husband of the mtgee. accepted, on behalf 
of the mtgee., a further payment on account 
of interest. Since that payment no further 
payment of interest was made. On a 
summons for foreclosure issued in 1926 by 
the mtgee.:—Held: (1) the right to com- 
mence proceedings first accrued, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date carlier than 
that on which the mtgee, became of unsound 
mind; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Real Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when tne right to bring the action 
first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Real Property Limitation 
Act, 1874 (c. 57), 8. 3.—-PURNELL ». RocuE, 
[1927] 2 Ch. 142; 961 J. Ch. 484; 187 
L. T. 407; 71 Sol. Jo.45z. 


1385. Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

1436. Add. Annotation :-- Consd. Weld . 
(1928), 97 I. J. Ch. 399. 


1494. Add. Annotation :—Mentd. Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 


Petra 


against Trustees. 


trust to pay the income to L. during widow- 
hood &, after L.’s death or marriage, to fall 
into residue & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shures. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the cxors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 


MARCHAND (1895), 10 Man. L. BR. 322. 
—CAN. 
to land sp. Assignment under Insolvent Act, 
1875.]—CoOURT v. WATaRIK (1883), 9 
294.—CAN. 

ar. Right of equttable mortgagee to re- 
cover—Notunthstanding reraonal remedy 
barred.}—~Re CONLAN’S ESTATE (1892), 
29 L. R. Ir. 199.—IR. 


PART V. SECT. 12, SUB-SECT. 1.—- 
A. (b) i. 


them for railway 
483,.— 


. R. (James) 
st. Recovery of judgment in action of 
ejectment within twenty Ubshet 8 pelere suit 


MONRO 
for foreclosure. |-—Held : Limita- 


PART V. sat 


c i, —-- Acts done with consent of 
owner.|—Held : the oferation of Stat. 
Limitations in favour of the owner 


was not su uaa -—-KAULBAOCH 1. 

COOK ue 39 N.S. R. 500.-—CAN, 
—-,}-—CLARKE . cries 

gat 9 D. Th. R. 7; [1927] 8. ies 


148.—-CA 

d i. aie wood on unland & grass 
on meadow.)—Held: not of very 
serious importance in ostablishing a 
title by occupation without more.— 
ae tec aled v. ATWEHEIL (1914), 14 
le. L. R. 348.—CAN. 


PART V. SECT. 
1080 i, Adverse title may be acquired — 


3, SUB-SECT. 1 ay 
(b) iv. 


b) i. (1875); 25 C. 2. 290.—CAN, 


sn. No orcupation by anyone for nearly 


twenty years.|— WALLBRIDGE v. GIL- 


MOUR (1872), 22 C. P. 135.-—CAN. 


PART V. SECT. 3, SUB-SECT. 3.—A, 
r. Reved., 20. L. R. 637. 


PART V. SECT. 12, SUB-SECT. 1.— 
A. (a). 


1350 iii. ——.}—Dor d. McGREGOR 

coir Dor d. McGrREGOR v. CROW 
(i 837), 5 - 496.—CAN. 

1350 ae —— 6 Will, 4, ¢. 43, 8. 2.J— 


Dor d. CHIPMAN v. DEVEBER (1854), 
8 N. B. R. (3 All.) 23.—CAN. 

1850 v Real Property Limita- 
tion “cte ’R. S. M., c. 89,|/-—STOVER v. 


757 





tions was prevented Peni oe 
except from the judgment.—McK ain 
a (circa 1873), R. . D. 121.-— 
AN, 


PART V. SECT. 12, SUB-SECT. 1.--C. 
d i. Nat po ssession by lessee of 
mortgagor. |\-~Re SHANTZ & HALLMAN, 








[1927] 3 DL. RR. 658; 60 0. L. R. 
543,.—CAN. 
PART V. SECT. A a SUB-SECT. 2— 
1398 i. oe yer ee os 
DEDFORD 1. BOULTON (1878), 25 Gr. 
561 .——CAN. 
1898 ii. Twenty years’ delay after 


decree ae edemption.|—Re LESLIR 
(1893), 23 O. i. 143. —CAN, 


Cases 1668a-—1975. 


expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1916 :—Held: (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to recover 
a legacy within Real Property Limitation 
Act, 1874 (c. 57), s. 8, & the statute of 
limitation applicable was ‘Trustee Act, 1888 
(c. 59), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 
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not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied; (8) the statute 
afforded a good defence in regard to the share 
of the £2,000 legacy also.—Re OLIVER, 
THEOBALD v. OLIVER, [1927] 2 Ch. 328; 96 
oe Ch. 496; 137 L. T. 788; 71 Sol. Jo. 
] e 

1584a. --—— Misapplication of fund—Payments 
in respect of sum accounted for. ]—Re OLIVER, 
THEOBALD v. OLIVER, No. 1568a, ante. 

1651. Add. Annotation :—Apld. Re A. Debtor, 
{1927] 1 Ch. 410. 

1653. Add. Annotation :—-Refd. Weld v. Petre 
(1928), 97 1. J. Ch. 399. 

1665. Add. Annotation :— Refd. Re Mason (1928), 
07 L. J. Ch. 32). 

1674. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1677. Add. Annotation :—As to (1) Refd. Re Mason 
(1928), 97 LL. J. Ch. 321. ? 


Part VIIl.—Equity and the Statutes of Limitation. 


1687. Add. Annotation :—-As lo (2) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

1709. Add. Annotation :—Refd. Weld »v. 
(1928), 97 J. J. Ch. 399 

1709a. ----——- --—- --—.!-- In ]900 W. mortgaged 
shares to L. to secure a loan with interest. 
lL. received dividends to clear the interest 
up to 1908, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1916 & 
thereafter the value of the shares increased 
enormously, & such large dividends were 
paid that by 1921 L. had received sufficient 
to.pay off the capital of the loan & all interest 
in arrear. Ile died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of the amount of dividends received by L. 
or his exors. over & above the amount due 
under the mtge. :—Held: (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 


Petre 


security were still available, & the position 
of the mtgee. had not been altered to his 
prejudice by the delay ; (2) the limit of twelve 
years applicable by Real Property Limitation 
Act, 1874 (c. 57), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches & be made applicable to a mtge. of 
personalty.—WELD v. PEtTRE (1928), 97 
lL. J. Ch. 399; 1389 L. T. 596; 44 T. L. R. 
739; 72 Sol. Jo. 569, C. A. 


1758. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


1761. Add. Annotation :—Consd. Re Mason (1928), 
97 1.. J. Ch. 321. 


1761a. -—— -——-.} -Circumstances (sce DESCENT, 
No. 336a, ante), in which :——//eld : suppliants’ 
petition was barred by Stat. Limitations, 1623 
(c. 16).—e Mason, [1929] 1 Ch. 13; 97 
J]. J.Ch. 321; 189 L. T. 477; 4417. LR. 603; 
72 Sol. Jo. 545, C. A. 


Part VII].——Fraud and the Statutes of Limitation. 


1795. Add. Annotation :—Retd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


1813. Add. Annotation :—Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 80. 


Part XI]._-Pleading and Practice. 


1969. Add. Annotation :~-Distd. Ie 
{1928} Ch. 228. 


“Wheater, 


PART IX. SECT. 1, SUB-SECT. 2. 

18381. Who is “ party grieved "-— 
Provincial Treasurer of Alverta.|-—R. v. sw 
CANADIAN NORTHERN RY. Co., {1923] 
A.C.714: 93 L.3.P.C.18: 397.L. R. 
691.—-CAN. 


not reviv 


PART XI. SECT, 7. 


. Fert facias—Sale under—Pro- 
perty bought in by defendant—Claim 
.}—-JONES v. HUTTON (1853), 
11.U. 0, RR. 554.—CAN. 


1975. Add. Annotation :—-Consd. Lowe v. Bentley 


(1928), 44 T. L. R. 388. 


PART XII. SECT. 2. 


v. KING, (1926) 
12.— 


ri, ———.}-—PUILSIFER 
1 D. ‘LL. R. 1006 ; 58 N, 8. R. 4 
CAN. 
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Vol. XXXII.— Limitation of Actions. Cases 1976a--2016. 


1976a. Counterclaim need not be barred when 1977. Add. Annotation :--Refd. Lowe v. Bentley 
action brought.j]—-Stat. Limitations 1623 (c. (1928), 44 T. TR. 88s, 
16), s. 3, bars a counterclaim on a cause of 


action which arose more than six years before 2002. Add. Annotation :-—Refd. Purnell v. Roche, 
the delivery of the counterclaim, though Jess, [1927] 2 Oh. 142. 

than six years before the issue of the writ in 

the action.——-LOWE v. BRNTLEY (1928), 44 2016. Add. 


Annotation :—-Refd. Campbell v. 
TT. I. R. 388; 72 Sol. Jo. 254. 


Pollak, [1927] A. ©. 732. 


Cases 27a—759. 


27a. - -- —--.|- Pltf. sued deft. for a £50 Q. B. 48; 46 L. T. 125; 46 J. P. 372; 30 
penalty for ‘acti ing as a comr, in the execution W. R. 349, C. A. 
of a local Act without being qualified. Annotation :--Apld. R. v. Rowlands, [1906} 2 K. B. 292. 
Deft. proved that he was qualified in the 89, Add. Annotation :—-Refd. Witham Outfall 
particular manner specitied by the Act, Board v. Boston Corpn. (1926), 136 L. T. 756. 
but did not prove that he had taken & @9  4dd. Annotation :-—Refd. A.-G. v. Still (1927) 
subscribed the oath :-—-Ifeld: ee ue 44 'T. TL. RB. 102. ieee ern ere : 
properly found for deft., since he was sue 
as acting as a comr. without being qualified, 83. aes - tape 7), 96 Ls. eT. Reta: 
& not for acting as a comr. without having 1. ps we S ( pF Wandsworth G ty 
taken & subscribed the oath.-—TUPPER v. 1997 a j «x. B pres wR 1 i. tk 
NEwToN (1858), 14 C. B. 1143 20... R. 85; Mt as ae 
221, 'T. O. S. 108: 17 J. P. 824 ; 2 Ww. kR. inister, a fp. Dore, [1927] 1K. B. 765. 
36; 139 BF. R. 4s. 84. Add. Citations :-—affd. (1927), 25 L. G. R. 
347 ; sub nom. WOOLWICH BoROUGH COUNCIL 
27d. ~ ---— -|—A member of a local board, v. ROBERTS, 91 J. P. 121; 43 T. L. BR. 576; 
who having been concerned in a oe 71 Sol. Jo. 488, H. L. 
by the board has thereupon ceased to be such . seas : 
member by force of P. H. Act, 1875, Sched. I. 91. ST ger rt | g Paes eae ke v. 
r. 64, is a person disabled from acting as a : , 
member by a provision of the Act within 99. Add. Annofation : --Consd. Scammell v. Attlee 
70, & if afterwards he docs so act, he is (1928), 45 T. L. R. 75. 
liable to a penalty of £50. —FLETCHER v. 110. Add. Annotation :-~As to (1) Refd. Crediton 
Hivpson (1881), 7 Q. B. D. 611; 51 J. J, Cias Co. v. Crediton U. C., [1928] Ch. 447. 
Part V.—_The Urban District. 
196. Add. Citations [1927] 1 Ch. 128; 96 280. Add. Citations :—|1927] 1 K. B. 765; 96 
lL. J. Ch. 388; 186 L.. T. 235. L. J. K. B. 3225 187 L. T. 30; 91 J.P. 46; 
9920. Add. Annolalion 2:-- Generally, Refd. R. vw. 433 tT. L. R. 263 3 71 Sol. Jo. 160; 251. G. R. 
Grain, Wx oe Wandsworth Grdns., [1927] 1 166. 
K. LB. 540 
Part Vil.—-The Borough. 
Bo oni St. Niche . 8950. Add. Annotation Distd. Rt. v. Transport 
303. ek Annotation ‘ Refd. St. Nicholas Acons Minister, Ex p. H.C. Motor Works, [1927] 2 
ve 7. C. C., [1928] A. C. 469. 
K. B. 401. 
Part XIl._--The County. 
699. ae Annolation :—-As to (1) Consd. Collins 759. Add. Annotation :—As to (1) Consd. Aylott rv. 
1, Whiteway, [1927] 2 K. B. 378, West Ham Corpn., [1927] 1 Ch. 30. 
PART II. SECT. 4. PART VII. SECT. 2, esate ay 2.—-- B. rate) cause. - NEWBY ¥. BROWNLEE 
sa. Contract for public utilities — q (p. 63) i. -  -- ———.]— (HARD - (1916), 31 W.L. R. 278; 10 W. W. R. 
Charge of rates under.J—Ex p. MONCTON NG) vu. BENNETT (1896), 27 oO. “ia 314,—- 249.-~-CAN. 
TRAMWAY ELmcrnicitry & GAS Co. CAN. S. P. WILSON v. YorK (1881), 


(N. B.), [1927] 3 D. L. R. 1112.—CAN. 


53 i. Duration of office—A2 Vict, c. 1, 
s. 66, 
18 N, 


PART Il. SECT. 9, SUB-SECT. 1. 


sd. 


issued by Lethbridge Northern Irriga- 
tion District. }—HOME INVESTMENT & 
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LOCAL GOVERNMENT. 
Part [1-—Local Authorities generally. 





PART IT. SECT. 6. 


]--LETTENEY v. DILLON (1885), 
S. hk. (6 R. & G.) 146.---CAN, 


f (p. 66) 1. 
Debentures—Priority — Debentures 


m (p. 68) i. 


PART VII. aaa ee SUB-SECT. 2.—- 


ne eee ee 


oN BENNETT (1896), a7 0. ar 314,.— 
S. P. Kuraorr vw. St. 


bb i. —~-— Necessity for residence in 46 a C. PR. 289.--CAN, 
ward—Cundidate cannot be resident of ri. ——- B. C. Municipal <Act.]— 
two wards.}—TWOKANSON v. LAMPLE agian vw. VICTORIA CiTy, [1922] 1 
(Man.), 11927] 1 W. W. R. 725.-- CAN W. W. RR. 75; 70 D. L. , 722; 30 


B.C. R. 389,.——-CAN. 

- Validity of resolution.] 
=o W liore the necessary majority could 
only be obtained by including the vote 
of an alderman who had attended 
meetings at which the question of dis- 
missal had bcen considered, but who 


ai: 





(HARD- 


Savinus Assocn, v. LETHBRIDGER C “ATHARINES MUNICIPAL CORPN. (1908), had not been present at a meeting at 
NORTHERN COLONTSATION Manacer, 18 0.1. 12.57; 130. W. R.89.—CAN, Which important evidence was taken : 
td 27} 1 D. R. aoe {1927} 1 —Held: the resolution of dismissal 
_W.R.1; 22 Alta. L. R. 338.--CAN. PART VII. SECT. 2,SUB-SECT.4.—A. Was null & void.—F OBTER v. HALIFAX, 
447 i. Qualifications-—Business assess- ee oa, .L. R. 125; 67 N.S. R 


PART II. SECT. 10. 


Refe ue He arbitration—~-Under 
12s &: 13 Geo. - 140 (Ont.)—Arbitra- 
tora not OB | to submit questions for 
opinion of court except upon matters of 


law.jJ-~Re TOWNSHIP OF YORK -.& 
TOWNSHIP OF NORTH YORK (1925), 57 
O. L. h. 644.—CAN. 


ment —Whalt amounts to assessment. }-— 
Re EDMONTON CHARTER, R. (CLARKE) 
» BURY Ce ) {1927} 1 DL. BR. 
885; [1927] 1 W. W. R. 456. —OAN. 


PART VII. SECT. 3, SUB-SECT. 3. 


qi. -—-~~ ——-.] —A town council may 
dismies its officers without notice & 


760 


PART VII. a 5, eo eto 1.— 


sk. Butld son.J—-R. v. NEW- 
CASTLE JJ. (1830), ‘Dra. 214.-—-CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 
n. Paried, 9 Alta. L. R. 343. 


Vol. XXXIUT.—Cases 40—-529b. 


LUNATICS AND PERSONS OF UNSOUND MIND. 
PART II.—Civil Capacity. 


Snowdon v. Snowdon, [1928] P. 113. 


40. Add. Annotation :—Mentd. Dewe v. Dewe, | 294, Add. Annotation :-—Refd. In the Estate of 


Musgrove, Davis v. Mayhew, [1927] P. 264. 


Part V.—Jurisdiction of Chancery Division of High Court 


of Justice. 


512. Add. Annotation :-- Refd. (. L. v. C. @. W., [1928] P. 223. 


Part Vl.-—Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 


property—-Change of circumstances —-Causing 
party to ‘‘suffer an injustice ’’—Law of 
Property Act, 1925 (c. 20), s. 171 (1).J— 
A lunatic not so found had been of unsound 
mind since 1882. She was a spinster aged 
eighty-one, & was possessed of personal 
property of the value of £2,000. From the 
time when she became of unsound mind she 
had lived under the care of an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance. The uncle diced in 1885 & the aunt 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate & acted until 1920, when she 
was relieved & a sister of appcts. was appointed 
in her place. On her death in 1925 one 
of appcts. was appointed & was receiver 
of the lunatic’s estate. In 1880 before her 
reason left her the lunatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appcts., the residuary legateces 
under the aunt’s will & second cousins of 
the lunatic, to the ct. tu exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic:—-HWeld: (1) the 
phrase ‘‘ suffer an injustice’’ in sect. 171 
(1) (c) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
would stultify the operation of the scct. 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appcts. would ‘“ suffer 
an injustice ”’ if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim-which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary & other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 
(2) there had been ‘‘a change of circum- 
stances’’ within the sub-sect. since the 
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529b. —-- - 


execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her property ; (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in il by scct. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject) also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover.-—Re IREE- 
MAN, [1927] 1 Ch. 479; 961. J. Ch. 225 5 136 
L. I) 6573; 71 Sol. Jo. 272, C. A. 


Annotation: -—As to (1) Consd. Jte Greenc, Re Whitworth, 
Lie K. A., Re Fraser, J0e Wood, [1928] Ch. 528. 


- .|--Under a marriage 
settlement dated Oct. 16,1879, personalty 
funds were settled by a husband & wife upon 
trusts under which, after the death of the 
husband in 1915, the wife was entitled to the 
income for life with a power of appointment 
by deed or will amoung the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 & 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
& the husband’s fund to the husband, who 
had given all his property to his wife. By 
his will the wife’s father, who died in 1885, 
gave his residuary real & personal estate 
upon trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed. or will amongst her 
issuc. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children bad made a will &, 
apart from their mother & an aunt aged 
cighty-two,. who was a spinster of unsound 
mind, their next of ‘kin were second cousins, 





— see - 





Cases 529b-—-829. 


so that if they survived their mother & aunt, 
the Crown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonsés under the above 
sect., asking ‘the ct. to direct scttlements of 
the children’s personal property under the 
marriage settlement & her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of appoint- 
ment by will so as to enable her to benefit 
friends & charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject to the pe dlrs of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds & over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valued at about 
£285,000,- & agreeing to supplement the 
income of the mantenance fund for the 
benefit of the children as theretofore :-— 
Held: there was no ground justifying the ct. 
in making a settlement in respect of the wife’s 
father’s residuary estate, for no injustice 
would be suffered by the wife within sect. 
171 (1) (c), if each child’s share of the property 
was allowed to devolve as on an intestacy 
on his or her death, nor ought the trusts to 
be altered under sect. 171 (1) (Bb); but as the 
Crown did not oppose a settlement of the 
marriage settlement funds, orders would be 
made for settlements of the two children’s 
shares so as to give the wife a general power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under Lunacy 
Act, 1890 (c. 5), s. 117, if so advised. 

An application for a settlement was made 
by a widow, aged eighty-one years, & first 


ENGLISH AND Empire Diaest SUPPLEMENT: 


cousin of the patient, who was sixty-two years 
of age. The only other near relatives of the 
patient were two first cousins, who were born 
in 1847 & 1850 respectively & who were & 
always had been resident in South America. 
Appct. stated that by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ct. might 
be pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
children of any deceased first cousins of the 
patient’s mother :—Held: there was no 
sufficient ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
he had disposed of his residuary estate equally 
between his wife & children as a class. The 
wife had since died, as had also one of 
patient’s sons, leaving issuc. The patient’s 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if their father had 
survived the patient :--Held: the case was 
® proper one for the exercise by the ct. of its 
discretion under sect. 171, by directing a 
settlement. 

The property of a patient was derived under 
the will of his maternal grandfather. It had 
been settled by the patient’s mother on her 
marriage with his father, whom she, had 
divorced in 1877, & who had not since been 
heard of. The object of an application for 
a settlement was to exclude any claim by 
the father or his family :—Held: a settle- 
ment ought to be directed. ; 

A patient had made a will in 1922, leaving 
the whole of his property to his wife, & in 
1925 became of unsound mind. The will 
had been lost. On an application by the 
wife for a settlement, evidence was produced 
which satisfied the ct. as to the fact of the 
loss & as to the contents of the will :—Held : 
a settlement carrying out the terms of the 
will ought to be directed.—Re GREENE, Ite 
Wuitwortru, te EH. A., Re Fraser, te 
Woon, [1928] Ch. 528; 971. J. Ch. 378 5; 139 
lL. T. 152; 44 T. L.-R. 449, C. A. 


Part Vil——dudicial Inquisitions as to Lunacy. 


681. Add. Annotation :—Refd. Greenway v. A.-G. 


(1927), 44 T. L. R. 124. 


778a. ——— By natural daughter of bastard lunatic 820. 


tenant for life—As check on remainderman.] 


—Re WEBB (1846), 2 Ph. 116; 2 Coop. temp. 
Cott. 102; 17 L. J. Ch. 276; 41 BW. R. 885, 
T. C. 

Add. Citation :—-previous proceedings, 2 L. 'T. 
QO. S. 325, L. C. 


Part VIII.-—Appointment of Receiver. 


te eateteenatie ee) 





(1808), Shelford on Lunatics, 2nd ed. 187. 


827b. ——— ———-~ Committee resident at distance 


from estate.|—Re SEAMAN (1808), Shelford 
on Lunatics, 2nd ed. 187. 
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Committee infirm.]—-Re Bircu 829. After this case add ‘‘ On jurisdiction of other 


courts to enforce claims agairist lunatic’s 
estate.|—See HusBAND & Wir, No. 5360a, 


Vol. XXXU1.—-Lunatics. Cases 980-1606. 


Part X.——Judicial Powers over Estate. 


980. ree eg :—Refd. Re Freeman, [1927] 

981. Add. Annotation :—Refd. Re Freeman, [1927] 
1 Ch. 479. : 

1009a. —— .|—-Re Fisrer (1850), 2 H. & Tw. 
449; 19 L. J. Ch. 521; 14 Jur. 233; 47 
i. R. 1759, I. C. 

1012. Add. Annotation :—As to (1) Refd. C. I.. v. 
©. F. W., [1928] P. 223. 


1069. Add. Annotation :—Refd. 0. L. v. C. F. W., 
[1928] P. 223. 


1070. Add. Annotation :—Refd. C. I. v. C. F. W., 
{1928] P. 223. 


1091. ora this case add ‘ See, also, No. 1378a, 
post. 


1229. Add. Annotation :—Refd. Re Price, [1928] 
Ch. 579. 


1349. Add. Annotation :—-Mentd. Evans v. Morgan, 
[1928}2 K. B. 527. 


1378a. |—On May 26, 1927, the 
receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. The 
scheduled creditors were not parties to the 
order. On May 29, three days after the order 
was pronounced & before it was completed, 
the lunatic died. The order was subsequently 
completed on June 14. In July the exors. 








of the Junatie’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate: --Held: (1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, & it gave the creditors no cquit- 
able charge on the £1.°90 thereby ordered 
to be distributed ainany vuiem 3; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct’ that) effect should be given to the 
order of May 26; (3) the exors. were entitled 
to the fund in ct. without regard to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action.—-Re 
WHEATER. [1928] Ch. 2283; 97 L. J. Ch. 
97; 138 f. TT. 483; 44 T. L. 1565 72 
Sol. Jo. 17, O. A. ° 

1891a. ——-- —-—.|—Ite WHEATER, 
ante. 

1404. Add. Annotation :-—As to (1) 
Wheater, [1928] Ch. 223. 

1411. Add. Annotation :—Apld. Re Wheater, [1928] 
Ch. 223. 


No. 1378a, 


Apld. Ite 


Part X!— Actions. 


1459a. ——-~ -- -- -— --.]—-CHARITON v. WEST 
(1861), 3 De G. F. & J. 156; 30 I. J. Ch. 
815; 4L.T. 455; 7Jur.N. S. 614; 9 W.R. 
511; 46 #. R. 837, L. JS. 


1466. After this case add Married woman. ] 
-See HUSBAND & W18R, Nos. 2189, 2189a. 


Part X11.—Costs. 


1606. Add. Annotation :—Consd. Re Wheater, [1928] Ch. 223. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (a). 


t i. Foreign committee—Recognition 
by _court.}—Re HICKSON, [1927] 4 
D. I. R. 607 ; 61 O. L. R. 180.——CAN, 

(b), ante. 


PART X. SECT. 2, SUB-SECT. 3.— 
E. (b). 


sd. Kstate insolvent.}—A person of 
unsound mind had been placed in a 
private mental hospital at a fixed 
annual charge for maintenance & treat- 
ment, which had been sanctioned by an 
order of the ct. She died intestate, & 
her te was insufficient to meet ae 


claims :—-Held: payment should Ontario for an order declari 

made in the following order of priority: lunatic, with a 

(1) funeral expenses; (2) the lunacy authority to sell the land :—Held: 
“ en ”; (3) the eommittee’s the ct. had power to declare the man to 


costs of the matter out of 
lunacy ; (4) arrears duo to the hospital 
for maintenance. ‘The assets were not 
sufficient to meet the payment next in 
priority, viz., the general costs of the 


& to authorise & 
to sell 


eens P., [1926] I. R. 422.— 


PART X. SECT. 2, SUB-SECT. 3.—I. 
See case in Sect. 2, sub-sect. 3, E. 


PART X. SECT, 5. SUB-SECT. 1.—A. 


ti. Lunatic foreigner residing abroad 
—Sale of land in Ontario— 
court. |—-A man resident in the State of 
New York _was declared a lunatic. 
He was the owner, subject to a mtgc., 
of land in*Ontario, & t 
mittee applied to the Supreme Ct. of 


view to obtaining 


be a lunatic, to appoint a committee 


one land, Rae ae pate cho, aunts 
was a forcigner a foreig 
under the care & custody of the law 


of that land.—Re PIPER, [1927] 4 
D. Ll. R. 9243; 610. I. R. 257, —CAN, 

t il, --— ——— -—---.]~As regards 
land situate in Ontario, the provisions 
of Jaunacy Act, authorising the sale of 
land, apply only where the lunatic 
has boen so found by an Ontario ct.— 
Re Hickson, [1927] 4 D. L. R. 607 ; 
61 0. L. It. 180.—CAN, 


PART X. SECT. 8, SUB-SECT. 1.-~—D. 

al. Shares held in joint tenancy---- 
Lunacy of one tenant.}—Held: the ct. 
had power under its statutory juris- 
diction to sever such joint tenancy, & 
to realise the lunatic’s share, if his 
interest & benefit so required.— 
aa v. Harnrigon, [1927] I. R. 


Power of 


e foreign com- 
him a 


PART XI. SECT. 6, SUB-SECT. 1. 

bi. ———- Appointment of curator ad 
litem.|——DavVIDSON v. Scorr’s SHIP- 
BUILDING & ENGINEERING Co., LTD., 
[1926] S. C. 970.--SCOT. 


ct the committee 
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Cases 1670a—1897. 
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Part XII1l—-Administration in Regard to Reception and 
Care of Lunatics. 


1670a. —~—- When criminal information granted.|—Ha p. LOWE (1872), 36 J. P. Jo. 760. 


Part X1V.—Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. Annotations :—Apld. De Freville v. | 1856b. S. P. DE FREVILLE v. DILL (1927), 96 L. J. 


Dill (1927). 96 L. J. K. B. 1056. Apprvd. 


Harnett v. Fisher, [1927] A. C. 573. 

1856a. |—Pltf. was certified by deft., a 
medical man, to be a lunatic & a person to be 
detained under care & treatment :—Held: 
(1) deft., inasmuch as he undertook the 
statutory duty of certifying pltf. as a lunatic, 
owed a duty to him to exercise reasonable 
care; (2) since no reception order could have 
been made by a magistrate without the 
certificate of a doctor, & as the certificate 
was given by deft. with a view to the obtain- 
ing of such an order, the giving of the cer- 
tificate was the direct cause of the order & 
of pltf.s detention..—LARNETT v. FISHER, 
[1927] 1 KK. B. 402; 96. J. K. B. 553 135 
L. TU. 724; 42 T. L. BR. 7453; 70 Sol. Jo. 917, 
C. A.3 on appeal, [1927] A. C. 573. 1. Ta 


Annotations :—<As to (1) Folild. De Freville ». Dill (1927), 96 
J.J. K.B.1056. 48 to (2) Folld. De Freville v. Dill (1927), 
96 a. J. K, B. 1056. 





K. 33. 1056; 138 L.. T. 83; 43 T. L. R. 702. 
1856c. Effect of certificate.|—HARNETY v. FISHER, 
No. 1856a, ante. 

1856d. S. P. Dr FrREVILIE v. Dirt, No. 1856b, 
ante. 

1859. Add. Annotation :--Refd. De Freville v. 
Dill (1927), 96 Ia. J. K. B. 1056. 

1862. Add. Annotations :~-As to (1) Apld. De 
Kreville v. Dill (1927), 96 L. J. K. B. 1056. 
Refd. Harnett v. Fisher, }1927] A. C. 573. 

1863. Add. ‘Annotation :--Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

1865. Add. Annotation :-~Refd. De Freville vv. 
Dill (1927), 96 Ll. J. KK. B. 1056. 

1867. Add. Annotation :---Refd. De Freville 1. 
Dill (1927), 96 I. J. K. BB. 1056. 

1869. Add. Annotations: -Refd. De Freville +. 
Dill (1927), 96 L. J. K. B. 1056; Warnett v. 
Fisher, [1927] A. C. 573. 


Part XVI.—Mental Deficiency. 


1897. Add. Annotation :—As to (2) Distd. Woodward v. Oldfield (1927), 96 I. J. K. B. 796. 


PART XIV. SECT. 1. 
1856 i. Duty of doctor to act in good 
faith & with reasonable care.j-—Circum- 
stances in which an application under 


Mental Diseases Act, R. &. 
(c. 223), 5. 25, for the stay of an action 
against a doctor for negligence in that 
nitf. had been committed to an asylum 


without a proper inquiry being held, 
was refused.---HIBBERD v. JAMIESON 
(Alta.), (1927) 4 D. I. R. 807, 1095; 
11927) 3 W. W, WR. 543,.--CAN, 


A., 1922 
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MAGISTRATES. 


Vol. XXXIII.—-Cases 83---503b. 


Part 11—Qualifications and Disqualifications. 





88. Add. Annotation :-—-Distd. R. v. Leicester JJ., concerned in the proc ceedings might think 
Ke p. Allbrighton, [19271 1 K. B. 557. that the tribunal was not impartial. 
97. Add. Annotation :-—Apld. R. v. Essex JJ., (2) Appct. for a certiorari in such circum- 
Ex p. Perkins, [1927] 2 K. B. 475. stances does not waive his right to take 
97a. Clerk’s firm acting against defendant in ee se oe _ a clerk by not 
. = . aving exercised it, when he dues not know 
Ee uel ae aeintananes oni Bitar peat that he was entitled to it.—Rt. v. Essnx JJ., 
é ¢ . t = * | a . x. 
justices, when it is shown that the justices’ = a aay oe ae An 58 a 5 i 
clerk is a member of a firm of solrs. which 04; 43 'T. L. RB. 415; 28 Clon. C. ¢ 405, 
acted for the wife at an eae stage of a D.C. See te eee Hs OE ae eae 
same proceedings, even though it is prove 
that the wife’s business was conducted cx- 105. Add. Annotation :-— Reta hie 
clusively by a managing clerk in charge of a ue p. Rawson ( ), ? 
branch office, & that the justices’ clerk was 114. Annotation :—Insert ‘Apld. before ae . 
in fact quite unaware that his firm had ever Middlesex JJ, 
acted for her. The test is not whether there 150a. ---~ ———.|—It. v. Essex JJ., Be p. PEr- 
is in fact bias, but whether a reasonable man KINS, No. 97a, ante. 
Part VIIl——Procedure under Summary Jurisdiction. 
432. Add. Citation :—2 BK. lt. A. 626. auction in any strect of sP city without 
503a. --- -- Breach of bye-laws—Playing football the leave of the constable. bemg sum- 
in street---Open space intersected by public moned for selling on a plot of cround, set 
footpaths——Claim overruled.]—-PErAksoN = +. i ae oe sate it eo a Hh eee operty, 
ale Sates ak eG ; ; ‘ & not part of a stree Hs Was a 
ae A a a bond fide claim of title, & the justices properly 
503b. --—--- - - Auction held in street.]~-\  byc- declined jurisdiction. —PHIELoes ve. CANITAM 


Jaw made it an offence to sell goods, etc., by 


PART I, SECT: He SUB-SECT. 1.-~ 


di. --- - Magistrate insurance agent 
gdacing part of insurance on municipal 
property— Prosecution for breach = of 
municipal bye-taw.)jJ—lh. (KINGSETT) ¢. 
McKLUINNEY (Alta.), (19271 3). R. 


1189; {1927] 3 W. R. 284; 49 
Can. Crim, Cas, Les CAN. 
PART VII. SECT. 2. 
kki. -R.u. Lew Sow (8. C.), 





[1922] 2 W. W. RR. 208; 66D. l. RK. 
sie 37 Can. Crim. Cas. 196.—-CAN. 
——.}—N. v. NELSON (1901), 8 
B. C. i 110.—CAN. 
i. Proceedings under eons ce 
Narcotic Drug Act, 1923.)—R. v. liasw 
Hine Loy (B. C. ), 1926] 2 W. WLR. 





543 ; + Can. Crim. Cas. 75.—CAN. 
Saba, --——,J—R. vy. Sam HING, 
[1926] 1 Hy, L. BR. 1000: 45 Can. Crim. 


Cas. 02 ; ; 68 O. L. R. 370.—- CAN. 


gee iii. —------~.J—R. ov. Denis (Man.), 
f1927156 W. W. 1. 4003 49 Can. Crim. 
Can. catalase 

———., ]J—e R. vo. RUTHERFORD 
rigor) i. D. L. RR. 4343 48 Can. Crim, 
Cas. 237; 600. L. Rh. '654,.—CAN, 


mmm i. Necessity for consent 
of aceused.]-—LAMBERY v, 1. (1926), 47 
aie Crim. Cas. 159; Q. RnR. 42 kK. 2. 





mmm ii, -——-- ----- .}. --R. vd 
(1927), 47 Can. Crim. Cas. 1933; 60 


O. 1, It, 189.—CAN. 


mmnn iil. —— —— -—.]-— ht. v. JOUNSON 
McK Enzi (toa Te, 4% Can. Crim, Cas. 
259 5 ry . N.S -RS oe 


J DENIS (Man.), 
(1927; 3 W.W. 1 io0: 49 Oan. Crim. 
Cas. -—CAN. 





ser VIII. SECT. 1, SUB-SECT. 1. 

- JT or Oars 
(, B. ) (1927), “38 Can. Crim. Cas. 231. 
-CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.——A. 


377 i. What amount to separate 
offences——Not “having opium He co- 
caine.’ }]—R. v. Chow Ben (1925), 45 
Can. Crim. Cas. 152; 36 B.C. RB. 19 
11926] 1 W. W. R. 384 CAN. 


PART -VIII. SECT. 4, SUB-SECT. 1. 

sb. Summary trial of indictable 
offence —Criminal Code, s. S84.) -2. 
v. RoBERTS (Sask.), [1928] 1D. i. h, 
260; [1927] 3 W. W. Rh. 844.—-CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.—- 
B. (b) iii. 


484 i, Further charge preferred. ] 
—When accused is brought before a, 
nagistrate after being properly arrested 
he can be proceeded against on a fresh 
charge, although a summons command - 
ing his appearance or warrant for 
arrest has not been issued thercundcr. 
—Re LAMB (Man.), [1927] 1 W. W. I. 
432; 47 Can. Crim. Cas. 277.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 7. 


se. Power to order arrest of witness - 
Criminal Code, s. 675.) -he op, COVLE 
(P. KT.) (1927) 4 DT AR. bboy 19 
Can, Crim, Cas. 91,.~- CAN. 


PART VIII. SECT. 4, SUB-SECT. 8. 


sd. AZuast a according to rules of 
evidence. }— lt. Dunn (Ont.) (1926), 
45 Can. Crim. Gas. 139.—-CAN. 

pi, ——~.]-—A justice of the peace 
has no authority to administer an oath 
to accused, & oxamine him thereunder, 
after he has pleaded guilty.—R. 
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(No. 1) (1872), « 


uu J. DP. 310. 
KY ow Brown, [Ll927) 3 
W. ie R. 335. CAN, 


Se eee 


-—.]-~ R. vw. STEPHENS, Li. 
”. sare SNe ) (1926), 45 Can. Crim, 
Cas. 123.-- 


PART VIII. SECT. 4, SUB-SECT. 9. 


545 ii, -——.J--ht. ve. HENDERSON, 
Kc yp. BRINDLE (N. B.), (1926) 2 
D. . R. 6835 45 Can. Crim. Cas. 310. 
---CAN. 


PART VIII. SECT. 4, SUB-SECT. 10. 

sf. Zo eall further cvidence.J—~-It is 
Within ow Ihagistrate’s diserction to 
allow the prosecution to adduce further 
evidence after its case has been closed. 


—R. (PARKER) «. Smiru, [1927] 4 
DL. 4tO: JIR2F] 2 WLW. OR. 722 5 
48 Can. Crim. Cas. 249; 21 Sask, 
I.. R. G00.-- CAN, 
PART Vil. SECT. 4, SUB-SECT. 11. 
d (yp. 315) i. —— -——J—R. ov, 
DuUPKAS, ue ave at 4, LATRAVERRE, 
[1927] 3 2. T. . 399; 47 Can. Crim. 


Cay. 321.- “CAN. 

gi.- -- - Number of adjournments, }—- 
MESSENGER 6. DARKER (1885), 18 
N.S. Red Li. & G.) 2373; 60 L. T. 
Mt-CAN. 

sl. ieffect of  adjournmeut-—Charge 
under Liguor Act —-Whether magistrate 
deprived of HH GUE }—-HaLt, 4. 
PAYLOR, [A926] 38 D. L. R. 845 [1926] 
2 W. W Lie 75 4 46 Gan. Crim. Cas. 
eG5 20 Sask. L. KR. 463.- CAN. 


PART VIII, aEel: a SUB-SECT. 1.— 
» (&). 

584 .j -lwe. Barry (N. 8.) 
Higa). 4 “to Can. Crim. Cay. 143.—-CAN. 
RODGERS 

46 Can. 


584 edt. Ws 
(ont.), 1936) 4 D. L. R. 609 ; 
Crim. . 372.—CAN. 


Cases 69812292. 


598. Add. Annotation :—-Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

603. Add. Annotalion :—-Consd. Pointon v. Cox 
(1926), 186 I. T. 506. 

642. Add. Annotation :—Refd. Pointon v. Cox 
(1926), 186 L. T. 506. 

679. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1K. B. 804. 


ENGLISH AND Empire Digest SUPPLEMENT. 


788. Add. Annotation :—Mentd. Bowker v. Wood- 
we Boece v. Premier Drug Co. me ), 96 


798. Add. Annotations :—Mentd. Wiggs v. A.-G, of 
Irish Free State (1927), 96 L P. C. 883 
ee eared Board v. McConnell, [1928] 
e e ] * 


Part X.——Clerks to Justices. 


808. Add. Annolulion :—Consd. R. v. Ely JJ., 
Ea p. Mann (1928), 45 T. L. R. 92. 

8iia. Should not act as solicitor for prosecution— 
At quarter sessions.|—It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 
sessions on proper materials come to the con- 


clusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to be paid out of the county fund 
under Costs in Criminal Cases Act, 1908 
(c. 15), 8. 1.—R. v. Ety JJ., Bu p. MANN 
(1928), 45 T. L. R. 92; 72 Sol. Jo. 861 ; 92 
J.P. Jo. 782, D. C. 


Part XIl_—Jurisdiction of Quarter Sessions. 


1002a. Power to reduce charges—To found juris- 
diction.|—-Charges of sufficient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 


should be committed to assizes.—R. v. 
BENNETT (1928), 20 Cr. App. Rep. 188, 
CG. Cc. A. 


Part XIII.—Appeals from Courts of Summary Jurisdiction. 


1015. Add. Citations :——sub nom. HARRUP v. BAY- 
LEY, 6 EH. & B. 218; 251. J. M. C. 107; 2 
Jur. N. S. 882; 119 EF. R. 845; sub nom. 
R. v. Harross, 4 W. BR. 461. 

1100. Add. Citation :—-2 B. R. A. 1136. 

28 


1219. Add. Pua ied 96 L. J. K. B. 49; 
Cox, C. C. 261 

1229. Add. Citations : [1927] 1 K. B. 315; 96 
L. J. K. B. 115; 91 J. P. 14; 25 L. G. BR. 


35; affd., [1927] 1 K. B. 853 ; 06 L. J. K. B. 
383 ; 137 L. T. 10; 91 J. P. 64; 43 T. L. R. 
326 ; 71 Sol. Jo. 293 ; 25 L. G. RB. 188, C. A. 
Add. Annotation :—Distd. Lawrence v. Martin, 
[1928] 2 K. B. 454. 


1229a. Appeal by elerk of urban district council— 
Recognisance entered into by clerk-— 
Validity.]|—On the application of a clerk of 
an urban district council for a case to be stated 
for the opinion of the High C't., the clerk 
himself entered into the recognisance con- 
ditioned to prosccute the appeal, rendered 
necessary by Summary Jurisdiction Act, 
1857 (c. 43), 8.3. Ona preliminary objection 
at the hearing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of the council, so as to 
render their goods liable, for the reason 
that the council had by resolution authorised 
the clerk to lay the original information &, 


PART VIII. sat 7 aaialal 1.— 


613 Proper hearing of accused 
party. y‘ohiminal Code, s. 721, docs 
not authorise any interro gation of 
prisoner by @ m trate other than the 
asking him whether he has any cause 
to show why he should not be con- 
victed. This can be done by asking, 
‘What does he say, guilty or not,” 
but if the reply be not a clear admission 
of all the elements of the crime, the 

magistrate must proce¢d to inquire 
into the charge without further ques- 

oning.—H. v. LEK, [1925} 2 W. W. R. 
190; 45 Can. Crim. Cas. 280; 35 
B. C. R. 401.—CAN. 


613 
50 N. 
PART VIII. SECT. 5, SUB-SECT. 1.- -- 


JOHNSON 
ue Ys 48 Can. Crim, Cas. 
326, —CAN. 


erreerneeme -j-- 1 v, 


{ i. -) ~2ice BARKER (1900), 
20 Cc. L. y, 16. _—GAN. 


PART Vill. ah at SUB-SECT. 1.— 


644 1. Joint eee con- 
victions.|-—A magistrate has no juris- 
diction to hear separate offences 
aguinst different persons together, even 
where the persons charged consent to 
the adoption of that course, & the 
procecdings in such cases are void 
ab initwo.—HKUSSELL wv. BATER ew! 
27 8. RL. N, S. W. 257; 44 N. 8. W. 
Ww. N. 79.—AUS. 


PART VIII. SECT. 5, SUB-SECT. 1.—-E. 


n i. A magistrate may, 
before making the appropriate entry 
ia the Criminal Record Book, alter hie 
decision as to the quantum of punish- 
ment imposed ; but if the alteration is 
made for a purpose which constitutes 
an improper cxercise of discretion 
in the matter of punishment, stich 
alteration is irregular, & the detention 
of accused in pursuance hae is 
iNlegal.--Re Cavengrrr, [1926] N. 4%. 
L. R. 755.--N.Z. 
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PART VIII. SECT. 5, SUB-SECT. 3,— 
A. (b) i. 


be hii. -~-~-- Offence under 
um & Narcotic Drug Act, 8 5A 
it (e ).J—R. (WA0UGH) v. Wone Mau, 
ne a V. R. 67; 66 D. L. R. 
517 36 Can. Crim. Cas. 319; 17 
Alta. L. R. 363.—CAN. 
sm. Substitution of new warrant -~ 
Term of imprisonment extended—New 
werrant inwalid. fae WHETON (N. 8.) 
(1926), 46 Can. Crim. Cas. 247.—CAN. 


PART VIII, ear @. SUB-SECT. 3.— 





sn. Power to suspend sentence— 
Summary soa under Criminal 
Code, Part XV.J}—M. ». BROWNLEE, 
11927) 4). L. R. 703; 48 Can. Crim, 
Cas. 218; 610. L. &. "98 .—OAN, 


PART VIII, SECT. 5, SUB-SEOT. 4, 
ceed Right of magistrate to fee—Pro- 
ce +b under Oriminal Code, 
I.J}--R. v. SERVETNYK (Sask.) 
(1 (i986) 45 Can. Crim. Cas. 280.—CAN. 


if unsuccessful, to carry the proceedings 
further, & that the clerk ‘‘ duly authorised ”’ 
had sworn the information, & entered into 
the recognisance ‘‘as principal ’’ :—Held: 
the recognisance was good, in that in fact the 
clerk as informant was applt., being at 
liberty by virtue of Public Health Act, 1875 
(c. 55), s. 259 to institute & carry on any 
proceedings which the local authority was 
authorised to institute, & the above words 
of authorisation were surplusage.— LAWRENCE 
v. MARTIN, [1928] 2 K. B. 454; 97L. J. K.B. 
707; 139 L. T. 373; 925.P.112; 447. LR. 
621; 261. G. R. 464. 


1286. Add. Annotation :—Distd. Marsland v. Tag- 


gart, [1928] 2 K. B. 447. 


1236a. —-—— Death of one justice—Signature by 


surviving justices.|--A complaint was heard 
by three justices, who unanimously dis- 
missed it, but agreed to state a case for the 


13893a. 
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was stated one of the justices died, & the case 
was signed by the surviving two justices 
only :—Held: as the obligation of the justice 
to sign the case was created by law & not by 
voluntary contract, & as his failure to fulfil 
that obligation was due to his death & not 
to any spontancous act on his part, the 
‘Yrown had jurisdiction to proeced with the 
matter.—-MARSLAND ?. TAGGART, [1928] 2 
WK. HK. 447; 971. J. K. B. 787; 139 1. T. 
192; 923. P. 118; 44 T. L. R. 548; 26 
Ll. G. R. 377, D.C. 


|--- Mandamus will issue to justices 
who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a me ‘e suitable tribunal. 
——R. v. Kener JJ., ha p. 2. PLOW (1927), 137 
L. T. 25; O13. P. 38; 438 T. L. R. 2275; 25 





opinion of the High Ct. 


Before the case 


LL. G. R. 120, D.C. 


Part XIV.—-Appeals from Quarter Sessions. 


1607. Add. Asmnotation :-- Apld. Piper v. St. Marylehone Licensing JJ., [1928] 2 K. b. 221. 
1645. Add. Citation :~-1B. R.A. 549. 


Part XVI.—-Appeal to Court of Appeal. 


1708. Add. Annotation :—Mentd. Farnham Grdns, v. Cambridge Grdnes. (1928), 45 T. LL. R. 73. 


PART XIII. SECT. 1, SUB-SECT. 2.—A, 
fi, ——.}—h. v. Pocock, R. v. 

Huson (Ont.), [1927] 4. D. L. BR. 

1121; 49 Can. Crim. Cas. 95.—CAN, 


PART XIII. SECT. 1, SUB-SECT, 4.—G. 

st. Itequest for jury—Discretion to 
grant or refuse—36 Vict. c. 58, 8. 2.J-— 
R. v, WASHINGTON (1881), 46 U. C. Rt. 
221.—CAN. 


PART XIII. SECT. 7. 
hhh (p. 431) i. --— Findings of 
fact.|-— R. v. BELEMAN (Ont.) (1925), 
45 Can. Crim. Cas. 145.—CAN. 
sv. Who may appeal—Under Crim- 





tinal Codec, s. 749.J—Rh. v. Hioks, [1926] 
1 W. W. R. 1823; 46 Can. Crim. Cas. 
94 ; 37 B. C. R. 280.—CAN. 


aaaa i. To nearcst court --Ilow 
nearest court ascertained. J—R. v. Hout 
(1925), 46 Can. Crim. Cas. 40; 36 
spe R. 391; [1926] 1 W. W. RR. 47.— 





asaaaii. S.P. R.v. CANADIAN ROBERT 
DonLaR Co., Lrp. (1926), 37 B. C. RA. 
264.—-CAN. 


dddd i, -—— -—--.]—-R._ v. McUAt- 
CHEY, Ex p. Srewarr (N.B.), [1926] 2 
>» L. R. 334; 45 Can. Crim. Cas. 


a 3.- 
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eo (Pp. 433) i, --— --——~.}--On an 
appeal from a conviction founded on 
an alleged plea of guilty, it is open to 
accused to raise tho point that he did 
not, in the true legal sense , plead 
guilty to the information or complaint 
preferred against hin, since he did not 
understand the nature of the charge & 
pleaded guilty in ifignorance.--—-R. v. 
OLNEY (BK. C.). [1926] 4 D. 1. HR. 869 ; 
[1926] 3 W. W. R. 273; 46 Can. Crim. 
Cas. 196.—CAN. 


sw. Postponement of appeal—Grounds 
for granting. |—-Tt. v. CUMxow, [1926 1 
D. L. RR. 623: 45 Can. Crim. Cas. 172; 
36 k. C. R. 435. ~-CAN, 


Cases 12-586. 


ENGLISH AND Emprre Dicrst SUPPLEMENT. 


MALICIOUS PROSECUTION AND PROCEDURE. 


Part |.-—Distinguished from Trespass and 


False Imprisonment. 


12. Add. Annotation :---Mentd. De Freville v. Dill (1927), 96 L. J. K. B. 1056. 


Part 1V.—Essentials to Action. 


365. 


574. Add. Annolulious: 


Add. Annotulion :—Mentd. Ilardie & Lane v. 


-Refd. 


Part V.——Evidence. 


Jainpbell ¢. Pollak, [1927] A.C. 
1K. B. 771. 


Chilton, [1928] 2 K. 13. 306. 


732; Martin v. Benson, [1927] 


Part ViIl-—Pleading and Practice. 


586. Add. Annotation :—Refd. La Radiotechnique v. Weinbaum (1927), 137 L. T. 6388 


PART IV. SECT. 1, SUB-SECT. 1.-- A. 


121 ii. .}—PIltf. must prove 
that he was innocent, & that his 
innvucence was pronounced by the 
tribunal before which the accusation 
was made. Where a nolle prosequi is 
entered, although it establishes that 
the proceedings terminated in favour 
of pitf., it does not establish his 
innocence.—Ttich ¢ FORMAN (1927), 
29 W. A. L. lt. 13.—AUS. 





Pl eeeiimemiaiied 


PART IV. SECT. 1, SUB-SECT. 2. 


di. Discontinuance of proceedings. |—- 
DALLING v. MCKENDRICK (P. FE. I.), 
2 D. L. KR. 999.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—A. 
230 i. Acting without just cause or 


ercuse.] - MANNING w. 
(B. C.), (1927) 3D. T. RR. 7283 [1927] 
2W. W. i. 623. ---CAN, 

230 ii. - ----- a v. Crier 
(Alta. - 11927] 3D. L. ht. 716.--CAN. 


241 ~~=«Ovi. -]- APENDERSON  v. 
BAILLEUL, [1927] 3°72 «TA OR ; 
[1927] 2 W. W. 1. 197; 
519.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4.——-A. 





284 xiv. »>+-MECKLENBURG ¢t. 
CANADIAN PAGiFIG iy. Co. (Alta.), 
{1926] 1 D. Lh. R. 706.—-CAN. 

284 xv. ~ -—.J—-MCRAE ». McLAUGII- 
LIN Mor a GAR Co., Lrp. (Alta.), 
f1926]1D.L. R. 372; [1926] 1 W. W. 


R. 161.—-CAN N. 
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36 Man. lL. R. 


PART IV. SECT. 3, SUB-SECT. 3.---E. 


4147 i. Absence of probable cause not 
tniplied.J—SHUBRATI Vv. SHAMS-UDNIN 
(1928), I. L. RK. 50 All, 713.—IND. 


PART IV. SECT. 3, SUB-SECT. 4.--- 


- (8). 

436 xii. —--- ~-—---.]—DPIDGkKON 1. 
HOLMAN (TP. Kt. I.), (1926) 3 D. L. RR. 
480.—CAN. 

PART IV. anal eam 4,-—~ 
o a e 

467 iv. —-— —-.J—DPIDGEON 1, 

er ar (P. EK. I. ), (1926) 3 Db. L. R. 


PART V. SECT. 1, SUB-SECT. 2. 


537 ix PIDGEON v. HOLMAN 
eee I.) (1926) 3 D. L. BR 480.— 





Vol. XXXIII.—Cases 68—478. 


MARKETS AND FAIRS. 


Part Ill.—Rights and Liabilities in connection with 


Markets and Fairs. 


68. Add. Annotation :—Refd. Hardie & Lane v. Chiltern (1927), 96 I. J. K. B. 773. 


Part IV.—Holding of Markets and Fairs. 


103. Add. Annotation :—Refd. Layzcll v. Thompson (1927), 137 lL. ‘1. 06. 


Part VIl_—Disturbance. 


312. Add. Annotation :—Refd. Layzell v. Thompson (1926), 91 J. P. 89. 


Part 1X.—Sale in Market Overt. 


430. Add. Annotations :—Mentd. Greer v. Downs 487. Add. Annotation :—Mentd. Lowther v. Harris, 


Supply Co., [1927] 2 K. B. 28; 


Simmons, [1927] A. C. 487. 


PART II. SECT. 3, SUB-SECT. 1. 

86 i. Acquisition of site—Neccssily for 
bye-lau.}—CITY OF EDMONTON v. MAc- 
se ay (Alta.) (1907), 7 W. L. R. 201. 


PART VII. SECT. 1, SUB-SECT. 3.——-C. 

sf. Buying goods outside market.}— 
Although no market tolls are charge- 
able by an owner of a market, buyers 
can disturb, in an actionable sense, the 
market by buying outside its limits.—- 


J.S. 


Lake v. 


[1927] 1 K. B. 393. 
478. Add. Annotation :— Mentd. 


Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


ree 


' LOUGHREY tv. DOHERTY, [1928] I. lt. 
10: R. 


PART XI. SECT. 1, SUB-SECT. 1.—A. 

501 ii. What amounts to.J—lt. 
v THORNBERT, [1925] 2 W. W. R. 175; 
19 Sask. L. ht. 429.—-CAN. 





PART XI. SECT. 1, SUB-SECT. 2.-—A. 
sk. Sale by agent of company-—Tax 
imposed by Corporations Tuxation Act, 
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RS. S., 1920 (e. 31), paid nk ea are 
—KHK. v. "AUNE, [1925) 2 3 
44 Can. Crim. Cas. 194 ; yo Gnaie In R. 
566.—-CAN. 


PART XI. SECT. 3, 


ai. ——— Nol company selling a i 
premises rented for two months.}-~ 
DOMINION GENERAL JOBBERS, ne 
ar ul 3 °D. iI. RR. 570; 11925] 9 

V. R. 289; 44 Can. Crim. Cas. 
234 s 35 Man. L. R. 57.—CAN. 
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Cases 8—530a. 


8. 
18. 
15. 


27. 
29. 
46. 
49. 
54. 
55a. 


188. 


230. 


262. 


262a. 


ai. Hospital d& nurses.J—NYBERG v. 
Provost MUNICIPAL HOSPITAL BOARD, 
No. 52 il, post.-~-CAN. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


MASTER AND SERVANT. 
Part 1—The Relationship. 


Add. Annotation :—As to (1) Refd. Williams 
v. Larsen (1928), 21 B. W. C. C.'339. 

Add. Annotation :—Apld. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. 

Add. Annotations :—Consd. Roberts v. 
Gardner (1928), 21 B. W. C. C. 154. Refd. 
ae v. Larsen (1928), 21 B. W. GC. C. 
Add. Annotation :—Consd. Bull v. West 
African Shipping, ctc. Co., [1927] A. C. 686. 

Add. Annotation :—Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 

Add. Annotation :—Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686, 
Add. Annotation :—Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 

Add. Annotation :—Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. OC. 686. 
Lightermen hired with lighter.|—- Applts. let 


Part {1.—Particular 


Add. Annotations :—-Apld. Re Mackay, Re 
Rowland, fie Barry (1928), 44 T. L. R. 688. 
Refd. Birmingham Corpn. v. Labour Minister, 
Re Lee, He Hudson (1927), 92 J. P. 17. 


66. 
89. 


on hire to resps. a lighter manned by two 
native lightermen. The lighter was moored 
to resps.’ ship, & was used by them during 
the day in loading the ship. as the night 
the lightermen negligently left the lighter, 
which got adrift, & owing to. the absence of 
the lightermen, was carried out to sea, ran 
ashore, & broke up :—Held: the lightermen 
being under the orders & control of resps. 
during the night as well as during the actual 
loading, resps. were responsible for their 
negligence & were liable to applts. in dam- 
ages.— Bun (A. H.) & Co. v. WEST AFRICAN 
SuIPpPING, ETC. Co., [1927] A. C. 686; 96 
L. J.P. C. 127; 187 1. T. 498; 43 T. L. R. 
548; 17 Asp. M. L. C. 292, P. C. 

Add. Citations :—96 L. J. K. B. 170; 
L. T. 377. 

Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 
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Classes of Servants. 


151. Add. Annotation :--~Mentd. Hardie & Lane 


v. Chilton, [1928] 2 K. B. 306. 


Part Ill—-The Contract of Service. 


212a. -—— Pitman.]—-Orb. v. BuRKusS (1843), 1 


I. T. O. S. 35. 
Add. Annotation :—Refd. Marbé v. George 
Ree oe (Daly’s Theatre) (1927), 96 L. J. 


Part 1V.—Duration and 


Add. Annotation :—Distd. Milsted v. Hamp & 
Ross & Glendinning (1927), 71 Sol. Jo. 845. 
~———.|—-Pltfs. agreed to employ deft., 
& deft. agreed to serve pitfs., for three years 
& thereafter from year to year subject to 
three months’ notice by pltfis. Deft. was to 
devote the whole of his time to the business : 
—Held: the agreement was -wholly one- 
sided & unenforceable.—MILSTED (W. H.) & 
Son, Ltp. v. Hamp & Ross & GLENDINNING, 
Lrp. (1927), 71 Sol. Jo. 845. 





PART I. SECT. 1. 
52 ii. 





PART I. SECT. 2, SUB-SECT. 1.— CAN. 
A. (b). 


211. For **CAN.”’ read ‘‘SHANG- 
HAI,’’ 


252. Add. Annotation :—Consd. Marbé v. George 


Edwardes (Daly’s Theatre) (1927), 96 L. J. 
kK. B. 980. 


Termination of Contract. 


530a. Driving motor car to common danger.|— 


PART I. SECT. 2, SUB-SECT. 1.— 
B. (a) 


-)— Hospital Hable for 
the negligence of nurses after an 
operation.— NYBERG v. PROVOST MUNI- 
CIPAL HOSPITAL BOARD, 
D. L. R. 969; [1927] 8. C. R. 226.— 


PART I. SECT. 3, SUB-SECT. 5.— 
A. (d) 


770 


Pitf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf., was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defts. terminated 
pltf.’s employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 


insist on dismissal of any employee. }— 
Held: in the circumstances, a brusher, 
engaged by a colliery co. to drive a 

nemino in one of their pits at a 
fathomage rate, & permitted by the 
contract to engage two miners to assist 
him in the work, was a servant, & not 
an independent contractor.—ParkK v. 
Witsons & Citypb Coat Co., Hae- 
GERTY v. WILSONS & OLYDE CoaL Co., 
[1928] 8S. C, 121.—SCOT. 


[1927] 1 


sb. Power to veto employment & to 


Vol. XXXIV.—-Master and Servant. Cases 530a—-941. 


defts. also pleaded that, before the agreement one to drive the car.—HANDS v. SIMPSON, 
was made, pltf. ought to have informed them FAWCETT & Co., Lrp. (1928), 44 T. L. R. 295 ; 
that he had previously been convicted of being 72 Sol. Jo. 188, 


drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 565.- Add. Annotation :—Apld. Hands v. Simpson, 
& manner dangerous to the public :—Held : Fawcett (1928), 44 T. L. R. 295. 
{1) there was no obligation on pltf. to disclose 
is previous conviction for a motoring offence; 565a, What are material facts—Employment of 


(2) the conviction during the currency of the commercial traveller—-Not previous con-~ 
agreement, even although pltf.’s licence was viction for motoring offence.|—-ITANDS  v. 
suspended, was not a ground for terminating Srmpson, Fawcett & Co., Lirv., No. 530a, 
the agreement, as pltf.:could have got some- ante. 


Part V.—Remuneration. 


628a, ——— ——- ——- ——.]—AbAms vv. LIVER- pool Corpn. (1927), 137 . T. 396. Apld. 
POOL CoRPN. (1927), 187 L. T. 396; 91 J. P. Aylott v. West Ham Gorpn., [1927] 1 Ch. 30. 
106; 25 L. G. R. 359, O. A. 6380. Add. Annotation :—Apld. Adams v. Liverpool 
Annotation ;—-Folld. Kelsey v. Birmingham Corpn. (1927), 92 Corpn. (1927), 137 L. T. 396. 
J.P. 12. 644. Add. Annolation :—Refd. Mellor v. Beard- 
628b. ——- ———- ——— ———..|—-KELSFY v. BIrR- more (1927), 44 R. P. C. 175. 
_  MINGHAM CoRPN. (1927), 92 J. P. 12. 725. Add. Annotation :—Mentd. Houghton v. Not- 
629. Add. Annotations :—Distd. Adams v. Liver- hard, Lowe & Wills (1927), 44 T. L. BR. 76. 


Part Vl.—Breach of Contract and Remedies Therefor. 


Kdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 
790. Add. Annotation :—-Refd. Marbé v. George 


788. Add. Annotation :—-Consd. Marbé v. George ao (Daly’s Theatre) (1927), 43 T. L. Rt. 


739. Add. Annotation :—Mentd. Livock v. Pearson 
(1928), 33 Com. Cas. 188. 


Part ViIl_—Duties and Liabilities of Master. 


880. Add. Annotation :--Refd. James v. British General Insce., [1927] 2 K. B. 311. 


Part VIIl——Duties and Liabilities of Servant. 


883. Add. Annotation :—Mentd. The Jupiter (No. 928. Add. Annotation :—Refd. Putsman v. Taylor, 


8) (1927), 187 L. T. 333. 1927] 1 K. B. 687. 

890. Add. Citations :—96 L. J. K. B. 152; 186 938. Add. Annotation :—Reid. Boorne v. Wicker, 
L. T. 271. [1927] 1 Ch. 667. 

895. Add. Annotalion :—Refd. Re A Debtor (No. 941. Add. Annotation :—Refd. Putsman v. Taylor, 
229 of 1927), [1927] 2 Ch. 367. [1927] 1 K. B. 637. 


PART IV. SECT. 2, SUB-SECT. 10.- in the prosenco of a gang of native who has becoue emancipated from the 
B. (bi). fellow servants Held : the master control of his father, is entitled to 

898 sv. -~J}—MESSER vy, Was justified in summarily dismissing recover wages earned by him by work- 
BaRRET?® Co., [1927] 1 D. L. R. 284 ; him, & was not Hable for salary for the ing for a stranger, eveu though he 


; unexpired portion of the month.-— ed, at the time of the hiring, that 
idee 566.—OAN. GoaLe. WILSON & COLLINS (1927), 48 his wages should be credited on a 
. 21.—8. AF. debt due from his father to his 


c] eee N. L. n 
pontran Bee a page aner employer.—LEZETC _v.  METHERAT. 
: (Sask.), [1927] 1 W. W. R. 990.—CAN. 


ti. ~.}-—Where the dismissal of PART V. SECT. 2, SUB-SECT. 1G. O96) to) | hon” maintainable—. 


an employee is for cauge, ho is not 648 vi. ———- —Afarm labourer, Merchant supplying planter—Wages of 
ontitled to any en ae hired for tho ae at so much per planter’s servants. |—DOoLEY v. BURKE 





v. R., (1927) Exch. C. R. 21.—CAN, month, is ontitled to payment of his & Hacker (1819), 1 NAd. L. R. 190.— 
croc, “tae tat, OTS Hues te end ot och inonth, gnleet NFLD 
, . ods 1e contract provides to the contrary.—— 
D. L, BR. 461.—CaN. COwAN 9. HISLER, [1937] 2D. L. I 
713; [1927] 1 W. W. R. 7 


; 36 (6 
PART IV. SECT. 2, SUB-SECT. 11.— Man. U. It 164. GAN = Bt See ae orrr  t 
- (8) Vil. 


648 fi. ———.]—A_ native servant, 2s sj. Want of notice—Of shipping of 
addressed a remark of a grossly PART V. eat ecm 6. servant—21 Vict 9.]--GOFF 
insolent & insulting nature to one of ee 


his employcr’s customers, a European, -.)- infant, 
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c. * oO Vv. 
NFLD. 


Cases 962a—16572. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part IX.—Liability of Master to Third Persons. 


962a. Authority to sell.|—SENIOR v. WOLMER 
(1623), Ben]. 182; 73 BE. R. 990; sub nom. 
SEIGNIOR & WOLMER’ S CASE, Godb. 360. 


966. Add. Annotation :—Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. O. 686. 

970a. J—Respondent superior extends to 
civil matters only.—R. v. LEVER (1746), 
Barnes, 34; 94 E. R. 793. 


Add. Annotations ‘—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826; 

Reckitt v. Berney), Pembroke & Slater, [1928] 
2K. B. 244 

Add. Annviaiiovne :—Consd. Kreditbank Cassel 
G.m.b. I. v. Schenkers, [1927] 1 K. B. 826 ; 

Reckitt v. Barnett, Pembroke & Slater, [1928 | 
°K. B. 244. Refd. Britt v. Galmoye & Nevill 
(1928), 44 T. L. R. 294; Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1938), 97 L. J. K. B. 609. 

996. Add. Annotations :—Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Refd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. It. 293. 


1011. Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2K. B. 244. 


1018. Add. Annotation :—Mentd. Brown v. Harri- 
ory Hourani v. Harrison (1927), 137 L. T. 
5 


10938. Add. Annotation :—Distd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. R. 294. 


1100a. ——-- .]|—A., who had B. in his employ- 
ment as a van-driver, lent him his private 





987. 


991. 





motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf.:—Held: as 
the journey was not on the master’s bubiness 
& the master was not in control, he was 
not liable for his servant’s act. —BRitr v. 
GALMOYE & NEVILL (1928), 44 T. L. R. 204 ; 
72 Sol. Jo. 122. ° 

1117. Add. Annotation :—Mentd. Jebarra v. Otto- 
man Bank, [1927] 2 K. B. 254. 

1143. Add. Annotation :-—Consd. Williams  v. 
Larsen (1928), 21 LB. W. C. C. 339. 

1145a. |\—THE WNTERPRISE, STRONG tv. 
TAYLOR (1853), 9 L. T. 302. 

1178a. .|—R. v. LEVER, No. 970a, ante. 

1231. Add. Annotation :-—Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. 'f. 57. 

1234. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1255. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. LB. 578. 

1266. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 
1267. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
1271. Add. Annotation :-—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1274. Add. Annotation :—Consd. Reigate Corpn. 
v. Surrey County Council, [1928] Ch. 359. 

1275. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1276. Add. Annotation :—Refd. Brooke v. Bool, 
11928] 2 K. B. 578. 











Part X.—Rights of Master against Third Persons. 


1307. Add. Annotation :—Refd. 
Nephew v. Attlee (1928), 45 T. L. R. 75. 


Scammell & 


1820. Add. Annotalion : :~—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Part Xl.—Liahbilities of the Servant to Third Persons. 


1513. Add. Annotation :—Consd. Scammell & Nephew vw. Attlee (1928), 45 T. L. R. 75. 


Part XIIl—Rights of the Servant against Third Persons. 


1553. Add. Annotation :—Refd. Hardie & Lane v 
Chilton, [1928] 2 K. B. 306. 
1565. Add. Annotations :—Consd. Silverman 


Imperia] London Hotels (1927),137 L. T. 57; 
Forbes, Abbott & Lennard v. G. W. Ry. (1927), 


138 L. [T. 286. Refd. Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 776. 


1572. Add. Annotation :—-Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


PART IX. SECT. 3, SUB-SECT. 4.—A. 
981 xxi. —-—~.]—EsTATE VAN DER 
BYL v. SWANEPOEL, (1927 App. D. 

141.—8. AF. 
981 xxii. ——.]—BURKIS v. Danrt- 
CAR TOWN (1927), 69 N.S. R. 227.— 


-——- Servant acting for master’s 
benefit. TWINa Kex v. Butt (B. C.), 


[1927] 2 dD. L. R. 641.—-CAN. 
PART IX. sasha he eager 13.— 


1115 iii. ie —Applit. em- 
pioved @ man to take.his horse from 
is business promises to a paddock. 
Witbout the authority of applt., the 
man entrusted this duty to a young 


7172 


boy, who rode the horse so recklessly 
that resp. was knocked down & 
injured :—Held: applt. was not nee 
-——THOMSON W. HAMILTON, (1927] N. 

L. R. 11.—N.Z. 


PART IX. SECT. 6, SUB-SECT. 2.—A. 

1240 i. -.J--NYBERG v. PRovosr 
MuniciraL HospiTraL Boarp No. 
52 il, ante.—CAN,. 


Vol. XXXIV.—Master and Servant. 


Cases 1657—2166a. 


Part XIll.—Liability of Master in Case of Accident or 
Death. 


1657. Add. Annotations :—As to (1) Refd. Dew v 
United British S.S. Co. (1928), 139 L. T. 628, 
Generally, Mentd. Lloyd v. Cook, Goudge v. 
Broughton, Simson v. Miatt, Bartram v. 
aoe Barker v. Hutson (1928), 97 L.J.K.B. 

5 

1725. Add. Annotation :—Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 686. 


1787. Add. Annolations :—Consd. Coleshill  v. 
Manchester Corpn., [1928] 1 K.B.776. Refd. 


Silverman v. Imperial London Hotels (1927), 
137. Le 7Ts BT. 
1802. Add. Annotation :-—Refd. Dew v. United 
British S.S. Co. (1928), 189 L. T. 628. 
Add. Annotations :—Refd. Dew v. United 
British S.S. Co. (1928), 129 1. T. 628; 
Scammell & Nephew v. Attlee (1928), 45 
T. I. R. 75. 
1818. Add. Annotation :—Refd. Dew v. 
British S.S. Co. (1928), 189 T.. T. 628. 


1815. 


United 


Part XIV.—Workmen’s Compensation Acts. 


2045. Add. Annotation :—Refd. Roberts v. Gardner 
(1928), 21 B. W. C. CG. 154. 


2057. Add. Citations :—136 L. T. 322; 20 B. W. 
C. ©. 139. 


Add. Annotation :—Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham 
(1928), 97 L. J. K. B. 596. 

2057a. Unemployed youth undergoing in- 
dustrial training—-In Government Iinstruc- 
tional centre.|—Held: not a workman 
within Workmen’s Compensation Acts.— 
WATSON v. GOVERNMENT INSTRUCTIONAL 
JENTRE, BIRMINGHAM (1926), 07 L. J. K. B. 
596; 139 L. T. 290; 44 T. L. R. 576 3 72 Sol. 
Jo. 384; 21 B. W. C. C. 174, ©. A. 

2079a. ——— Not born within normal period of 
gestation.]|—A claim for compensation in 
respect of such a child :—Held: rightly 
rejected.— RACE v. WARDSEND STEEL Co. 
(1927), 20 B. W. C. C. 260, C. A. 





2086. Add. Citulions :—96 L. 5, K. B. 1385; 136 
L. T. 290; 19 B. W. C. ©. 457. 
2111. Add. Annotation :—Folld. Bloor v. Ship 


Sutton (1926), 20 B. W. C. C. 12. 

2114, Add. Annotations :—Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 lL. J. K. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
vans, [1927] A. C. 834. 

2115. Add. Annotations :—Consd. Fife Coal Co. 


v. M‘Arthur (1926), 96 L. J. K. B. 330; 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834. 

2117. Add. Annotation :-—Consd. Welsh Naviga- 
tion Steam Coal Co. v. Evans, [1927] A. C. 

2118. Add. Annotations :—As to (1) Refd. Welsh 
Navigation Steam Coal Co. v. Evans, [1927] 
A. C. 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 

2120a. --|—The expression ‘* ordinary 
necessaries of life ’? in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings —WerELSH NAVIGATION STEAM 


Coat. Co. v. EVANS, [1927 | A. ©. 884; 96 
L. J. K. B. 906; 137 L. 1.775; 43 T. 1. BR. 
730; 71 Sol. Jo. 694; 20 B. W. C. C. 537, 


I. L. ; revsg. S.C. sub nom. EVANS v. WELSIL 
NAVIGATION Stream Coar Co. (1926), 96 
L. J. K. B. 290, C. A. 


2134. Add. Annotation :—As to (2) Consd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 250. 

2143. Add. Annotation :—Refd. oT Arthur v. 
Coal Co. (1926), 19 B. W. C. C. 669. 

91668. ee ee oa workman, when 


on shore, which was about three months in a 
year, lodged with his married sister & paid 


Fife 


PART XIII. SECT. 1, SUB-SECT. 1.--B. 


1623 i. Duty to maintain premises— 
Free from concealed danger.)—Circum- 
stances In which:—d/cld: the master 
was not liable.—SIGERSIRTH v. PEDER- 
SEN, (1927] 2 D. L. R. 65138. Cc. Xl. 
342.—CAN. 


PART XIII. SECT. 1, SUB-SEOT. 1.-—D. 
1624 v. Varied, 14 D. L. R. 575. 


PART XIII. SECT. 1, SUB-SECT. 3.—B. 


h i. -J—Pltf., a chambermaid, 
after making up a room at the end of 
a corridor on a Dec. eieracou, loft 
the room, &, after taking a few steps, 
he over a man lying on the floor, & 

as injured. The corridor was caread 
dark at the time & was not lighte 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury found defts. 





were negligent in 


not ted Held the corridor properly 
lighte eld the verdict should 
not be dist nrbed. —BOOTH v. ForD & 


SHAW (1927), 38 B. C. R. 279.-—-CAN. 


PART XIII. SECT. 1, SUB-SECT. 3.--C, 


1658 vii. RS) tag v. 
CANADIAN NORTHERN saga )s 
(1917) 3 W. W. R. 219; oy D. 


568.—-CAN. 
PART XIII. oa ie SUB-SECT. 3.— 


_—_— PR cle yi v. PEDERSEN, 
No. "1623 1, ante.—CA 


sl. Plant let with crew to third party-— 
Plant unfit for required purposce—Owmner 
of plant not in orned as to required 

urpose.)—Hield ; the owner was not 
able for damages for the death of 
one of the crew.—DUBE ¥v. ALGOMA 
STEKL CORPN., ee (1916), 35 OO. L. ft. 
371; 9 O. W. ’N. 389,.—CAN. 

sm. Amount of damages recoverabic.— 
BELLAMY v. See [1927] 2 D. I. R. 
327; 38 B. C. I. 182.—CAN. 


PART XIII. sah ds SUB-SECT. 5.— 
s 2 e 
1697 xviii. ——— -,J—M‘'EWAN Uv. 
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EDINBURGH & DisTRIcT TRAMWAYS 

Co. oe 6S. L. T. 400.—-SCOT. 
———-.]}—JIn Nova Scotia the 

Grown is entitled to maine var ucsents 

of common employment.— 

RR. (1913), 14 Exch. C. R. 472 —CAN 


PART XIII. BE sw, SUB-SECT. 5.— 


1770 iv. -—— J—MCARTAN , 
BeLVAst HaRBouR ComrRs., [1911] 2 
I. R, 143, H. J..—IR. 


PART XIV. SECT. 1. 
———. ]}—-NIEISEN v. DORATY, 
(1927) ey DL. R. 





aa e [1927] 1 
. 20; 21 Sask. L. KR. 228.— 
CaN 
PART XIV. SECT. 2, SUB-SECT. 1.—A. 
a i, —— ——.) —_LYNCH v. LIMERICK 
COUNTY CounciL, [1926] I. R. 176.—IR. 
ci, ——— Nurse.}—Held: not within 


Ket 25, 1914.—LOWE v. BRUCE (1926), 
47N.1L. BR. 459.—S. AF. 


Cases 2166a—2316. ENGLISH AND Emprre Dicust SUPPLEMENT. 


her 30s. a week, & he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on bis earnings 
Held: it was a question of fact, & there 
was evidence to support the finding, & no 
misdirection.—BLOoR v. SUTTON (OWNERS) 
(1926), 20 B. W. C. C. 12, C. A. 

2167. Add. Citation :—19 Lb. W. C. C. 394. 

2173. Add. Annotation :—As to (1) Distd. Lee v. 
Breckman (1928), 138 L. T. 610. 

2179a. Expenses.|—Applt., a traveller em- 
ployed by resps., had been engaged at 
a salary of £450 a ycar, but subsequently 
resps. by a letter agreed at his request to 
show his remuneration as being £150 salary 
& £300 for expenses. Applt. met with an 
accident & applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, & that applt.’s earnings must be 
treated as £450 a year, & that he was not a 
workman within Workmen’s Compensation 
Acts :—Held: as there was no evidence as 
to what applt.’s expenses in fact were, the 
judge’s decision was right.—SKIDMORE v 
Boriock, LADE & Co., Lrp. (1928), 44 
T. L. R. 575; 21 B. W. C. C. 199, C. A. 

2213a. Jobbing glazier—Supplying own tools.| 
—Held: there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor.—WILLIAMS 
2 LARSEN, Lip. (1928), 21 B. W. C. C. 339, 
». A. 

2216. Add. Citation :—subsequent proceedings, 15 
B. W. C. C, 257, C. A. 
Add. Annotation :—Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. 

2220. Add. Annotation :—Consd. Roherts v. 
Gardner (1928), 21 HK. W. C. C. 154. 


2229. Add. Annotation :-—Distd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 596. 


2238. Add. Annotution :—Refd. Geddes v. 
fermline District Committee (1927), 
B. W. C. C. 815. 


22586. Add. Annotation :-—Refd. Geddes v. Dun- 
ermline District Committee (1927), 20 
B. W. C. C. 815. 


2261. Add. Annotations :—Consd. McFarlane v, 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Refd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. 


2264. Add. Annotations :—Apld. McFarlane  v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
857; Ferguson wv. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. Refd. Flanagan v. Ackers 

Whitley (1926), 19 B. W. C. C. 8399; Raeburn 

v. as aa! Iron & Coal Co. (1926), 20 

B. W. C. C. 637; Muscroft v. Stewarts & 

Lioyds (1928), 21 B. W. C. ©. 274; Wiles v. 


sinker :—Held : 








Dun- 
20 


PART XIV. SECT. 3, SUB-SECT. 2.—A. 

t i. WE) ce : employed 
to perform work of a casual nature.— 
LOWE v. Bruom (1926), 47 N. L. R. 
459.— 8. AF. 





PART XIV. SEOT. 8, SUB-SECT, 5. 


e i. ——.}—Pltf. engaged with 
deft. to sink a woll at an agreed rate 
per foot. Deft. exercised no control 
or direction over pltf. in the execution 
of the work, pltf. being an expert well- 





pltf. was an inde- 
ndont contractor.—DELLOW v. BELL, 
fi927] N. ZL. R. 14 N.Z 


PART XIV. SECT. 4, SUB SECT. 3.—D. 
sa. Workman receiving weekly par- 
menta from Ono orkma 
of contractor.\—Held : 
contractor explained that he would . 
not have made the payments but for 
the fact that the workman was 
son, the facts justified the arbitrator N. 


Ellerman’s Wilson Line (1928), 21 B. W. C. C. 
194. 

2276. Add. Annotation :—Refd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. ©. C 
637. 

9984. Add. Annotation :—Refd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W.O.C. 637, 


2297. Add. Annotation :—Distd. Lee v. Breckman 
(1928), 1388 L. T. 610. 

After this case add ‘‘ See, also, Nos. 2586- 
2589a, post.” 

2299. Add. Annotation :—Consd. Lee v. Breckman 
(1928), 188 L. T. 610. 

2300. Add. Annotations :—As to (2) Consd. Lee v. 
Breckman (1928), 138 L. T. 610. Generally, 
Mentd. Tilling-Stevens Motors v. Kent County 
Council & Transport Minister (1928), 97 
L. J. Ch. 371. 

2304. Add. Annotations :—As to (2) Refd. Raeburn 
vw. Lochgelly Iron & Coal Co. (1926), 20 B. W 
©. C. 687; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2808. Add. Annotations :—Aas to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (19286), 20 
B. W. C. C. 637. Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2309. Add. Annotation :—Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. OC. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

23810. Add. Annotations :—Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. C. 87. Refd. 


Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 
2810a. Anthracosis.|—A platelayer employed 





by a railway co. worked in tunnels on an 
average of two days a weck. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, & consulted a 
doctor, who, on Oct. 1, certified that he was 
suffering from anthracosis, a form of dust 
disease. lie obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct. 
judgé held appct. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by resps.:—-Held: the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 
—CoLE v. LONDON & NorRTH EASTERN Ry. 
Oo. (1928), 21 B. W. C. C. 87, C. A. 
2316. Add. Annotations :—Apld. Flanagan vv. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 


in finding that the son had elected to 
take his father as his debtor in the 
obligation to pay compensation, & he 
was barred from cla against the 
Dee ne v. DUNFERMLINE 

ISTRICT COMMITTEE, toa) 8. ©. 797; 
20 B. WwW. Cc. ©, 815.—8 OT. 


6 


0.—N. ® 


nm san 
although the 


2282 ia. S. P. BRESAND v, NORTHERN 


his Segoe Lrp., [1928] N. 4, L. R. 461,— 
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2331a. 


sk. Disease proceeding from bacilli, 
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(1926), 96 L. J. K. B. 357. Distd. F 

vy. Shotts Iron Co. (1927), 20 B. W. C. C741; 
Muscroft v. Stewarts & Lloyds (1928), 21 
B. W. C. © 274. 


2317. Add. Annotation :—Apld. McFarlane  v. 


Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741. 


2317a. Workman with heart disease—Death from 


Strain.|—-A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, & on his way home 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s condition more 
critical & so lead to the collapse. The-county 
ct. judge held the workman’s death was 
caused by an accident, & he awarded comm- 
pensation :—Held: it was a question of 
fact, as to which there was evidence to 
support the finding.——FLANAGAN v. ACKERS 
Veen & Co. (1926), 19 B. W. C. C. 399, 





|—A stevedore, who for many 
years had done his work without ailing, while 
employed unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
* Oh!’’ & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt il & stopped. He lay 
down, & within half an hour from his saying 
“Oh!” was dead. On a post mortem 
- examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would havé caused death :— 
ITeld: death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant.— 
McEARLANE v. Hurron Brotuers (STEVE- 
DOKES), Lirp. (1926), 96 L. J. K. B. 357; 136 
L. T. 547; 20 B. W. C. C. 222, C. A. 


Annotation :-—Consd. Muscroft v. Stewarts & Lloyds (1928), 
21 B. W. C. C. 274. 


2827. Add. Annotations :—-As to (1) Refd. Raeburn 


v. Lochgelly Iron & Coal Co. (1926), 20 B. W. 
C. ©. 637; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C, 741. 


-.|—A. workman, employed as a 
ripper, was subject to the disease of osteo- 
lessor rendering his bones brittle & even 
iable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 








in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1025, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the first accident in 1919, & 
awarded compensation :— ‘eld: there was 
no evidence to support the finding, & the 
award must be s@ aside.—WERRIN v. 
UNITED NATIONAL COLLIERIES, Lrp. (1026), 
20 B. W. C. C. 166, C. A. 

2386. Add. Annotations :—Distd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v. Breckinan (1928), 1388 
L. T. 610. 

2339. Add. Annotations :-—As to (1) Refd. Moule v. 
Marmite Food Extract Co. (1927), 20 B. W. 
©. C. 446. As to (2) Consd. Gorman v. 
Barclay Curle (1925), 19 B. W. C. C. 564. 
Refd. Robertson v. 8.8. Appalachee, Rovira 
v. Same (1926), 136 L. 'T. 488. 

238402. , .|—PRUCcE v. Daviey, No. 2460b, posl. 

2342.’ Add. Annotation :- -Consd. Ilowells v. G. W. 
Ry. (1928), 97 L. J. K. B. 183. 

2342a. JA. dock labourer was 
employed to load cargo into a steamer in 
a dock. Ele could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way through the docks, buf as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employinent :— 
Held: this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accdent arose out of & in the course of the 
employment.—HOWELIS v. GREAT WESTERN 
Ry. Co. (1928), 97 L, J. K. B. 183; 138 L. T. 
544; 21 B. W.C. C. 18, C. A. 

2348. Add. Annotation :—Refd. Lye v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
bh. W.C. C. 341. 














right femur. e received compensation, but 2356. Add. Annotation :—Refd. Morrison v. 8.8. 


PART XIV. Be ernmae: 1.— may be @ personal injury by accident. injury by _accident.—RAEBURN  v. 
e Vv, I 
8 


MPSON v. FINLAYSON (1926), 26 LoomGELLy Inon & CoaL Co., Ltp., 
80; 43 W.N, 


st. Facial paralysie—Resulting from 8. R.N.8.W.2 

chill. Peaks in meee “fayour 60.—AUS. 
“—-DURP  v. ROKEN ILL sl. Infective jaundice.|—Held : there 

Be ae Nae N.S. W. was Fe i a par the arbitrator 


PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (a) i. 


N.S. W 


9.—AUB. was entitled to hold the contracting t i, ——- ——-.]—-Hotpine v. SouTH 


of the disease was an accident, & the AUSTRALIAN RaILways Comr., [1025] 
disease proceeding from bacilli workman’s death resulted from an S.A. S. R. 92.—AUS. 
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Cases 2356—2448a. 


Aboukir, Woods v. Same (1928), 21 B. W. 
C. C. 1638. 


2357. Add. Annotation :—Consd. Howells v. G. W. 
Ry. (1928), 97 I. J. K. B. 183. 
23860. Add. Annotation :—Apld. Howells v. G. W. 
Ry. (1928), 97 L. J. K. B. 183. , 
2364. Add. Annotations :—Apld. M‘Pherson v. 
Reid M‘Farlane (1926), 19 B. W. C. C. 575; 
Pruce v. Davey (1926), 186 L. T. 601; 
Robertson v. 8.8. Appalachee, Rovira v. 
Same (1926), 1386 L. T. 488. Consd. Lye v. 
British & Argentine Meat Co. (1923), Ltd. 
(1927), 20 B. W. C. C. 341; Moule v. Marmite 
Food Extract Co. (1927), 20 B. W. C. C. 446; 
oe v. G. W. Ry. (1928),97 L. J. K. B. 

2366. Add. Annotations :—Apld. Robertson v. 
S.S. Appalachee, Rovira v. Same (1926), 136 
L. T. 488; Moule v. Marmite Food Extract 
Co. (1927), 20 B. W. C. C. 446. 

2869. Add. Annotation :—Refd. Robertson v. S.S8. 
et aoe Rovira v. Same (1926), 136 L. T. 

2370. Add. Annotation :—Refd. Robertson v. S.S. 
rt dames Rovira v. Same (1926), 136 L. T. 

2370a. ——— Different boat used by workman.|— 
ROBERTSON v. APPALACHEE (OWNERS), Ro- 
VIRA v. SAME, No. 2552a, post. 

2372. Add. Annotation:—Consd. Gorman vw. 
Barclay Curle (1925), 19 B. W. C. C. 564. 


2381. Add. Annotation :—Distd. Standen v. Smith 
(1927), 20 B. W. C. C. 305. , 

2384a. _ -A butcher’s boy was allowed to go 
home for his tea, for which there was not a 
fixed time, & gencrally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, he was 
told he might go for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, had 
his tea, & was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from tea, & that the 
accident did not arise out of & in the course 
of his employment :—Held: there was 
evidence to support the finding, & no mis- 
direction.—-LYE v. BRITISH & ARGENTINE 
MEAT Co. (1923), Lrp. (1927), 20 B. W. C. C. 
341, C. A. 

2384b. —-——.|—-A workman employed on a night 
shift was permitted to leave the premises to 
get his supper. There was no necessity for 
this, & he could do as he pleased. He did 
in fact leave the premises for his supper & 
met with an accident in a public street :—- 
Held: the accident did not arise out of & 
in the course of the employment, because at 
the time of the accident the workman was 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (b) i. 


sn. Workman standing by open door 
of railway carriage—Duor left open.j— 
Held: the workman had not exposed 
himself to any ter risk than that 
to which an ordinary traveller in the 
train would have been exposed, & the 
accident had arisen out of his employ- 
ment.—GREAT INDIAN PENINSULAR 
Ry. Co. v. KASHINATH CRIMAJI (1927), 
I. L. RR. 52 Bom, 45.—IND 


through accidental 


the accident did 
deceased’s emplo 
MAOKEY (1925), 2 
AUS. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (b) ii. 


sp. Workman employed to water shee 
& ook after & brin 
ischarge of gun— 
Use of gun expressly forbidden.|—-Held : 
not arise out of 
ment.—Donrizzi_v. 
W. A. L. R 


sr. Workman. employed to drive reap- 


ENGLISH AND Emprre Digest SUPPLEMENT. 


not doing anything in discharge of a duty 
which he owed to his employers:—-MOULE v. 
MARMITE Foop Exrract Co. (1927), 20 
B. W. CO. C. 446, C. A. 


2401. Add. Annotations :—Consd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. O. C. 612. 
Apid. Gorman v. Barclay Curle (1925), 19 
B. W. O. C. 564. 


2407. Add. Annotation :—Refd. Altobelli v. Hillis 
(1926), 186 L. T. 602. 


2415. Add. Annotations :—Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
v. Same (1926), 96 L. J. K. B. 3837; James 
v. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. O. C. 726; 
Clarke v. Southern Ry. (1927), 96 L. J. K. B. 
572. Refd. Durie v. Anchor-Donaldson J.ine 
(1925), 19 B. W. C. C. 512. 


2425. Add. Annotaiions :—Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337; Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Apld. Howells v. G. W. Ry. 
(1928), 97 lL. J. K. B. 183. 

2426a. ——— Alighting from train in motion.|— 
ALTOBELLI v. JOHN ELLIs & Sons, LtTp., No. 
2574a, post. 

2437. Add. Annotations :—Consd. Altobelli v. Ellis 
(1926), 186 L. T. 602; Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 572. 

2440. Add. Annotation :-—Consd. Poland v. Parr, 
[1927] 1 K. B. 236. 

2448. Add. Annotation :—As to (1) Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. CO. 27. 

2447, Add. Annotations :—Apld. Painter v. C. & 
S. L. Ry. (1926), 20 B. W. C. C. 157. Refd. 
Vickers v. Miners, Thames Steam Tug & 
tv a Co. v. Ingram (1927), 96 L. J. K. B. 

24484. .|— A porter, after a gate of 
a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel & 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment :— 
Held: there was evidence to support the 
award, & no misdirection.— PAINTER v. CITY 
& SoutH LONDON Ry. Co. (1926), 20 B. W. 
C. O. 157, O. A. 








ing machine—.4 tiempt to readjust harness 
without putting cutting blade out of gear 
—workman walking along pole between 
horses & paling on to cutting blade.j— 
Held: while the accident arose in the 
course of the employment, the risk taken 
by the driver was not incidental to that 
employment, but was an added peril 
due to his own voluntary conduct, & 
the accident did not arise out of the 
employment.—STEPHEN v. COOPER, 
[1928] 8. O. 337.—SCOT. 


in horses—D. 


° 93.-—— 
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2452. Add. Annotations :—Refd. Durie v. Anchor- 
Donaldson Linc (1925), 19 B. W. C. C. 5123 
cae v. Barclay Curle (1925), 19 B. W.C.C. 

2456. Add. Annotations :—Consd. Pruce v. Davey 
(1926), 186 L. T. 601; Robertson v. 8.8. Appa- 
lachee, Rovira v. Same (1926), 186 L. T. 488 ; 
Moule v. Marmite Food Extract Co. (1927), 
20 B. W. CG. CO. 446. 

2460a. Farm labourer——Carting turf to own 
cottage.|—-Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 10s. 
aweek. Resp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries :—Held: the accident did not arise 
out of & in the course of applt.’s employment. 
—STANDEN v. SMITH (1927), 20 B. W. C. C. 
305, 0. A. 

2460b. Leaving premises to purchase provisions. |— 
Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out :—Held: the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of & in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Black Rock 
(Owners), No. 2456, & by Lorp ATKINSON in 
St. Helens Colliery Co., Ltd. v. Hewitson, 
No. 2364.—PRUCE v. DavEy (1926), 136 
L. T. 601; 20 B. W. C. C. 2387, C. A. 

2472. Add. Annotation :—Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
rye Jenkins v. Same (1926), 136 J... T. 


2479a. |—A young girl was injured 
while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused :—Held: as the 
girl was injured when doing somcthing entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case.—-DENNISON vw. 
a Samy lump. (1926), 19 B. W. C. C. 409, 








2483. Add. Annotation :—Refd. Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 572. 


2486. Add. Citation :—136 L. T. 208. 


2488a. Riding on engine.|—The duty of C., a 
workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 


2494a. 


of anemphatic prohibition. Itwasacommon 
practice, acquiesced in by the railway’s 
responsible officers. though forbidden by 
their rules, for workmen passing between A. 
& B. to travel on an engine if one happened 
to be running at a convenient time. When 
©. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
&, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. Judge found that, although 
the prohibition was a very real one, C. was 
entitled to compensation, as he was acting 
‘* for the purposes of & in connection with ”’ 
the railway’s business within Workmen’s 
Compensation Act, 192’ (c. 84), s. 1 (2) :-- 
Held: the above stthrsect. did not cxtend 
compensation to workmen who were not in 
their employment at all, & as C. in going into 
a definitely prohibited area, had gone outside 
his sphere of employment, he could not 
recover.—_CLARKE v. SOUTHERN Ry. Co. 
(1927), 968 L. J. K. B. 572; 137 L. T. 200; 
20 B. W. C. C. 309, C. A. 


2489. Add. Annotations :—-Consd. Edwards v. 


Gwauncacgurwen Collicry Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
837; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. C. C. 726; Clarke v. Southern Ry. 
(1927), 96 L. J. K. B. 572. 


2492a. -|—Some mincrs had been conveyed 


from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permittcd for each _ shift. 
Subsequently the employers provided a 
‘“spake,’”’ «.e., a train of special vehicles 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured :—Held: the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2), 
applied. It was necessary for the employers 
that the men should leave within a specified 
time, & the act was done for the purposes of 
the employers’ trade or business, & compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2).—-EDWARDS 
v. GWAUNCAEGURWEN COLLIERY Co., JAMES 
”. SAME, JENKINS v. SAME (1926), 96 L. J. 
K. B. 337; 136 L. T. 494; 20 B. W. C. C. 
75, C. A. 


2494. Add. Annotution :—As to (1) Refd. James 


v. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27. 

.|—A shunter was employed to accom- 
pany a short train & to get down to open 





PART XIV. SECT. 5, SUB-SECT. 2.— of railway carriage—In disobedience of employer was_liable.—-GRKAT INDIAN 
E. (a). : 


notice, }—Held 


the notice was framed PENINSULAR Ry. Co. v.. KASHINATH 


é for securing the safety of passengers CHIMaAJI (1927), I. L. R. 52 Bom. 45.— 
st. Workman standing by open door in general, & not of workmen, & tho IND. 
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PART XIV. SECT. 5, SUB-SECT, 2.— 
E. (b) iif. 


2498 ili, ——- —— Firing shots— 
Shot firer connecting cable with charge— 
Premature firing by miner.J—Held : the business, it was not an act to which 
shot firer was entitled to compensation, Workmen’s 
—WooD v. GARSCUBE COLLIERY Co,, (ce. 42), 8. 7, applied.—M‘CorquiINDALE in respect that the facts showed that 

pon 4 Co., LTD., [1927] he had created a a 


nator into fuse detonator.}—Held : 


gates, through which the train had to pass, 
& also to do the necessary shunting. He 
should have ridden in the front waggon, but 
used to ride by means of his coupling stick 
on the buffer so as to enable him to get off 
& on more easily. Whilst so engaged the 
train went over a stone & jolted him off, & 
the injury he received resulted in the loss 
ofaleg. Riding on a waggon by means of a 
coupling pole was prohibited :—Held: the 
prohibition was not one defining the sphere 
of the man’s employment, though the breach 
of it, apart from Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of & in connection 
with the employers’ trade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment.—JAMES v. 
PENDERYN LIMESTONE QUARRIES (HIRWAIN), 
Lrp. (1926), 20 B. W. C. 0. 27, C. A. 


sas a ee :—Refd. Stokoe v. Mickley Coal Co. (1928), 138 
2496. Add. Annotation :—As to (1) Refd. Edwards 


v. Gwauncaegurwen Colliery Co., James v. 
camer Jenkins v. Same (1926), 96 L. J. K. B. 


2499. Add. Annotations:—As io (1) Consd. 


Kdwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 337; Apld. M’Corquindale v. 
Carnbroe Coal Co. (1926), 20 B. W. C, C. 689. 
Consd. Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Distd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. Refd. 
Dennison v. Keiller (1926),19 B. W. C. C. 409. 
As to (2) Apld. Edwards v. Gwauncaegurwen 
Colliery Co., James v. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337. Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27; Carter v. British 
Thomson-Houston Co. (1927), 187 L. T. 329. 
Apld. Stokoe v. Mickley Coal Co. (1928), 138 
L. T.566. Refd. Clarke v. Southern Ry. (1927), 
96 L. J. K. B. 572. 


2501. Add. Annotations :—Consd. Edwards v. 


Gwauncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 
Distd. Carter v. British Thomson-Houston 
Co. (1927), 187 L. T. 329. Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27; Stokoe v. Mickley 
Coal Co. (1928), 188 L. T. 566. 


2506. Add. Annotations :—Consd. Stokoe v. Mickley 


Coal Co. (1928), 138 L. T. 566. Refd. Guest 
v. Gaston, [1927] 1 K. B. 1. 


.|—S., a stoneman, was 
employed by resps. driving a drift through 
rock by shotfiring & was found dead 
within three yards of the working face, his 
body being very badly damaged & his left 
arm practically blown off, he being a left- 
handed man. The drill & ratchet were found 
burnt, broken, & twisted a few yards from the 











a *8. C. 877; 20 B. W.0. 0 
i.-—-—— Fireman converting electric 
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working face, & the standard some way from 
the face & undamaged. The drill & ratchet 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired & the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, & his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84),s. 1 (2), & his dependant was 
not entitled to recover compensation :— 
Held: the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of & in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within tho sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, & though doing 
@ prohibited act, he was brought back within 
sect. 1 (1), & compensation was payable as for 
an accident arising out of & in the course of 
the employment.—STOKOE v. MICKLEY COAL 
Co., LTD. (1928), 138 L. TV; 566 ; 21 B. W. 
C. C. 70, C. A. 


2511. Add. Citations :—96 L. J. P. C. 17; 186 
L. T. 66. 


Add. Annotations :—As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. 0. 27. Apld. Stokoe v. 
Mickley Coal Co. (1928), 138 L. T. 566. 


2515a. Workman entering prohibited place by 


mistake.]—A series of cubicles for ele¢trical 
works were in course of being fitted up, some of 
which had been completed & contained live 
electrical machinery, & were locked. There 
was an express order to the workmen. not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, & was found electrocuted 
in onc of the completed cubicles, he having 
unlocked the others. The county ct. judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there for the purposes of his employers 
trade or business, & that the accident arose 
out of & in the course of his employment :— 
Held: there was evidence to support this 
inference of fact, & although the workman 
was acting contrary to a prohibition, the 


the workman, when injured, was doing cigarette was ‘burning material ”’ 
an act not within the scope of his thin Coal M 

employment, &, even assuming it was 1913, r.12; (2) there was evidence on 
done for the purposes of the employer’s which the ‘arbitrator was entitled to 


ines General Regulations, 


ld that the workman been 
a Ity of serfous & wilful misconduct, 


a 
t deliberate act of the will. 
pi tri Of UM Yaa Goat Co,, {1928} 


d i. Allowing burning material to Ue GZ MITA Y. 
ahout mine, |—Held : (t) asmouldering *® ©: 180.—S8COT. 
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accident must be deemed to arise out of & 

' in the course of the employment.—CARTER v. 
BRITIGH THOMSON-HOoUsTON Ca., Lrp. (1927), 
187 L.. T. 329; 20 B. W. C. O. 831, C. A. 


2585. Add. Annotation :—Retd. Edwards v. Gwaun- 
caegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 387. 


2547. Add. Annotation :—As to (2) Refd. Durie v. 
Anchor-Donaldson Line (1925), 19 B. W. 
C. C. 612. 

2548. Add. Annotation :—Apld. Morrison v. S.S. 
Aboukir, Woods v. Same (1928), 21 B. W. 
C. C. 163. 

2652a. Drowned when using boat not provided by 
employer.|—Five sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship until 6.15 a.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
& p.m., & that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave till later than 
8 pm., & tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 
the five men were drowned :—Held: there 
was no contractual obligation on the deceased 
men to return to their ship by the boat they 
used, which was not provided by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
course of their employmient.—ROBERTSON v. 
APPALACHEE (OWNERS), ROVIRA v. SAME 
ea 136 L. T. 488; 20 B. W. C. C. 57, 


Annotation:—Consd. Mcrrison » SS. Aboukir, Woods v. 
Same (1928), 21 B. W. C. C. 163. 

2552b. Standing up In boat to take hold of gang- 
way—Boat sinking.|—M. & W. were members 

of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
rovided no boat for the purpose of going 

o or from the shore. A game of football 
was being played on shore, at which the 
captain & some of the officers were present 

é& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to which any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on the ship, & he made an award in favour 

of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out cf & in the course 

of their employment :—Held: there was 
evidence to support the finding.—MorRIson 


v. ABOUKIR (OWNERS), Woops v. SAME 
(1928), 21 B. W, O, C. 163, C. A. 


2559. Add. Annotations :—As to (8) Apld. Howells 
v.G. W. Ry. (1928),97L.7. K. B. 183. Refd. 
Jardine v. Steel Co. of Scotland (1926), 19 
B. W. ©. C. 726. - 

2569. Add. Annotation :—Refd. Gorman v. Barclay 
Curle (1925), 19 B. W. C. C, 564. 

2572. Add. Annotations :—Expld. Edwards v. 
Gwauncaegurwen Collie Co., James vw. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
06 L. J. K. B. 572. Refd. James v. Penderyn 
Limestone Quarries (Hirwain) (1926), 230 
B. W. C. C. 27; Stokoe v. Mickley Coal Co. 
(1928), 188 L. 'T. 566. 

2573. Add. Annotations :—Consd. Dennison v. 
Keiller (1926), 19 B. W C. C. 409. Refd. 
James v. VPenderym lamestone Quarries 
(Hirwain) (1926), 20 B.W. C. C. 27. 

2574a. .|— Deceased was a mosaic worker em- 
ployed by applts., who had a flooring con- 
tract at K., & deceased was carrying out at 

._K. mosaic work for the purposes of the 

- contract. It was the duty of deceased to 
travel by train from L. to K. daily, & he was 
paid by applts. for the time occupied in so 
travelling, & his railway ticket was also paid. 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. & slipped on the platform 
as he landed, fell heavily on his back, his 
head striking the platform vivlentiy, & died 
of the injuries received :—Held: though 
deceased was in the course of his employment 
whilo travelling in tbe train, he was com- 
mitting an illegal act in getting out of the 
train while in motion, & was doing an act 
which did not arise out of the AE aa late 
but under the above sect. it must be deemed 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of & 
for the purposes of the employers’ trade or 
business, & the act done was not so contrary 
to law as to put the man wholly outside the 
sphere of the employment, & his widow was 
entitled to compensation.-—-ALTOBELII Uv. 
JOHN Exuis & Sons, rp. (1926), 136 L. T. 
602; 20 B. W. C. O. 190, C. A. 

2578. Add. Annotations :—Apld. Liye v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 8413; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. O. C. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 601. 


2579. Add. Annotations :—-Consd. Moule v. Mar- 
mite Food Extract Co. (1927), 20 B. W. C. C. 
446. Refd. Gorman v. Barclay Curle (1925), 
19 B. W. C. OC. 564; Pruce v. Davey (1926), 
136 L. T. 601. 

2582. Add. Annotation :—Consd. J.awrence 2, 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2583. Add. Annotation :—Refd. Lawrence 2. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2589a. ——-.]—-A porter employed by furniture & 
upholstery makers claimed compensation for 
injury by accident arising out of an assault 
committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.'s 
premises an altercation arose between appct. 
& the van driver in consequence of a 
suggestion made to the driver that he should 
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assist in expediting the work. 
struck appct. in the face, & so injured one 
of his eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appct.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment :— 
Held: the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection.—LEE v. 
BRECKMAN (S. & I.) & Co. (1928), 188 L. T. 
610; 44 T. L. R. 2353; 72 Sol. Jo. 154; 21 
B. W. C. C. 32, C. A. 

2602a. ——— ———.]—-A ship’s flreman was found 
injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment :—Held: the judge could have come 
to no other conclusion on the evidence, & 
there was no wmisdirection.—WATSON v. 
ALEPPO (OWNERS) (1927), 20 B. W. ©. C. 
634, C. A. 

2604. Add. Annotation :—As to (2) Refd. Lawrence 
v. Matthews (1924), Ltd. (1928), 97 L. J. 
K. B. 758. 

2605. Add. Annotation :—Refd. J.awrence  v. 
ee (1924), Ltd. (1928), 97 L. J. K. B. 

2619. Add. Annotations :—Apld. Lawrencc vv. 
Matthews (1924), Lid. (1928), 97 L. J. K. B. 


758. Consd. Lee v. Breckman (1928), 138 
L. T. 610. 
2619a. -.|—A commercial traveller was killed 





by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force :—Held: as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose ‘‘ out of the employment ”’ 
within Workmen’s Compensation Act, 1925 
(c. 84), 8.1, & the question as to what caused 
the fall of the tree was irrclevant.— LAWRENCE 
v. MATTHEWS (1924), Lrp. (1928), 97 L. J. 
K. B. 758; 447. L. R. 812; 21 3B. W.C. C. 
345, C. A. 

2627. Add. Annotations :—Asto (1) Refd. Lawrence 
v. Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. As to (2) Refd. Lawrence v. Matthews 
(1924), Ltd. (1928), 97 L. J. K. B. 758. 

2646. Add. Annotation :—Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 274. 


2649. Add. Annotations :—-Apld. Stroud v. Bath Gas 
Light & Coke Co. (1927), 187 L. T. 628. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. 

2652. Add. Annotation :—Refd. Stroud v. Bath 
Gas Light & Coke Co. (1927), 137 L. T. 623. 


The driver 2653a. 
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--—-.]—A. workman in charge of a 
coke-conveyor was found entangled in ‘the 
machinery, & died shortly after being re- 
leased. ‘There was no explanation of how he 
met with the accident, but when last seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workman was acting in the course of his 
employment :—Held: the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection.—-StTRouD v. BATH 
Gas Liaur & CoKE Co. (1927), 137 L. T. 


623; 20 B. W. C. C. 496, C. A. 
Annotation :—Consd. Muscroft v. Stewarts & Lloyds (1928), 
21 B. W. O. O. 274. 


2656. Add. Annotation :—As to (1) Consd. Jones 
v. Cory (1926), 20 B. W. C. C. 251; Muscroft 
v. Stewarts & Lloyds (1928), 21 B. W. CO. C. 
274. 

2660. Add. Annotation :—Refd. 
(1928), 21 B. W. C. C. 9. 

2665. Add. Annotations :—Consd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 
637. Refd. Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2666. Add. Annotations :—-Consd. Cole v. L. & 
& N. BE. Ry. (1928), 21 B. W. C. C. 87. 
Refd. Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. OC. 741. 

2668a. Dispenser—Scratch.]-—Appct. was 
employed by two doctors in partnership as 
a dispenser, her duties being to fill medicine 
bottles & clean instruments. On Nov. 9, 
1926, at 10.30 a.m., whilst so employed, she 
noticed that her right thumb was bleeding, 
but was not sure how the scratch which 
caused the bleeding had occurred, & she had 
not felt pain. She inferred that she must 
have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 
continued at work until 11.30, when she 
went to one of the partners, who dressed the 
wound. On Nov. 16 she felt too unwell to 
go to work, & subsequently was in the 
infirmary until Jan. 18, 1927, suffering from 
septic poisoning :—Held: (1) there were 
sufficient facts proved before the county ct. 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surmise, conjecture, or guess 3 
(2) the employers had had knowledge of the 
accident, & notice was not necessary.—- 
GILL v. PERROTT (1928), 21 B. W. C. C. 9, 
C. A. 


2668b. -—— Workman moving gutters with sharp 
edges.|—-On May 16 a workman was 
employed as a labourer in moving seml- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
in his right shoulder. On the following day 

. he told a fellow-workman: that he was 
‘* feeling his shoulder,’ but he continued at 
work until May 21. <A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 25 from septicemia. 





Gill v. Perrott 
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The widow spoke to the employers’ time- 
keeper of the death & gave formal notice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice :—Held: there was evidence to 
support the findings, & no misdirection.— 
FLETCHER v. SINCLAIR IRON Co., Lirp. (1928), 
21 B. W. C. C. 62, C. A. 


2681. Add. Annotation :—Refd. Stroud v. Bath 
Gas Light & Coke Co. (1927), 187 L. T. 623. 


2690a. Chronic glaucoma.]—A. stoker, 
who was already blind in his Icft eye, com- 
plained that he, had become completely blind. 
He alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of unything 
having entered his right eye. A doctor, who 
examined him, diagnosed the case as one of 
chronic glaucoma. The county ct. judge 
found that the workman was at all material 
times suffering from chronic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of his employment :— 
Held: there was evidence to support the 
finding, & no misdirection.—WAKSAWA v. 
WA'TSNESS (OWNERS) (1921), 21 B. W. C. C. 
85, O. A. 

2693. Add. Annotations :—Apld. Stroud v. Bath 
Gas wight & Coke Co. (1927), 187 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. 


2706. Add. Annotations :—Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Refd. Gill v. Perrott (1928), 21 
B. W. C. 0. 9. 

2710. Add. Annotation :—Consd. Muscroft  v. 

Stewarts & Lloyds (1928), 2 B. W. C. C, 274. 

2710a. .}—A miner, who was known to 
be suffering from valvular disease of the 
heart, returned to work against his doctor’s 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive & well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in hishand. He was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing :—Held: there was 
no evidence that the man’s death was caused 
by any strain at work, & no evidence that 
death resulted from any injury by accident 
arising out of the employment.—MUSCROFT 
v. STEwWARTS & Luioyps, Lrp. (1928) 21 
B. W. C. C. 274, O. A 

2713. Add. Annotation :—Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2714. Add. Annotation :—Consd. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 

2747. Add. Annotation :—Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 887, 

2751. Add. Annotation :—Mentd. Wood v. Gars- 
cube Colliery Co. (1927), 20 B. W. C. C. 837. 

2757. Add. Annotation :—Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2759. Add. Annotation :—As to (2) Refd. Gilmour 














He eorellas Coal Co. (1926), 19 B. W. C. C. 


2766. Add. Annotation :—As to (2) Consd. Young v. 
Keeble (1928), 21 B. W. C. C. 294. 

2768. Add. Annotation :—Apld. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 


2768a. ——.|—A workman was struck on the 
elbow while passing through a swing ddor. 
He suffered great pain & had to sce a doctor. 
At the end of a week symptoms of osteo- 
myelitis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacity 
was due to the accident :—Held: there was 
evidence to support the finding, & no mis- 
direction..— VINCE v. ABEL & Imray (1928), 
21 B. W. C. C. 151, 0. A. 

2783. Add. Annotation :—-Ap! Gilmour v. Gar- 
rallan Coal Co. (1926), 19 b. W. C. C. 683. 

2787. Add. Annotation :—Consd. Lewis v. Gucst, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

2790. Add. Annolations :—-Consd. vans v. Gilbie 
(1926), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430 5 
Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. 

2795. Add. Annotation :—Refd. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 LB. W. C. C. 683. 

2799. Add. Annotation :—Consd. Werrin v. United 
National Collieries (1926), 20 B. W. C. C. 166. 

2803. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. K.B. 664. Refd. Williams v. Cwmaman 
Coal Co. (1927), 20 B. W. C. C. 476. 

2811. Add. Annotation :—Refd. Fyfe v. Fife Coal 
Co. (1926), 20 B. W. C. C. 548. 


28114. .]-—Where an award was mace 
terminating weckly payments, on the grounds 
that refusal to undergo certain treatment was 
unreasonable, & that the onus lay on the 
workman to prove that the proposed opera- 
tion would not have cured him & that he was 
reasonable in refusing the operation :-—Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment.—INDIA RUBBER, ' 

« Gutta Percua & TELEGRAPH WORKS Co., 
Lip. v. CUAPMAN (1926), 20 B. W. C. C. 184, 
©. A. ® 

2815. Add. Annotation :—Refd. Cauldon Potteries 
v. Johnson (1926), 20 B. W. C. C. 42. 

2822a. Whether refusal unreasonable.|-——The 
question whether the refusal of a workman 
to undergo treatment is reasonable or’ un- 
reasonable, is one of fact.—lFyFre v. Fire 
CoaL Co., Lrp. (1927), 1388 L. T. 65; 20 
B. W. C. C. 548, H. L. 

2831a. —--.|-—A miner received an injury to the 
spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken to his home 
& suffered great pain. He committed suicide 
by cutting bis femoral artery, & left a letter 
addressed to his wife explaining his act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 
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had not resulted from the injury :—Held: it 
was a question of fact, as to which there was 
evidence to support the finding, & there was 
no misdirection.—BEVAN v. LANCASTERS 
StpaM Coat OCoLiimrigs (1927), 20 B. W. 
O. O. 241, O. A. 

2833, Add. Annotation :—As to (2) Refd. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. ©. 241. 

2839. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

2840. Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


2849a. Contents—All injuries need not be specified.]| 
—The mere fact that notice has to be given 
does not imply that all injuries must be 
specified. 
_ A workman gave notice of an accident, 
in which he complained of injury to his ribs, 
& his employers paid him compensation. 
He returned to work after two months. He 
then began to suffer with his hip, & eventually 
had to cease work on that account. His 
employers resisted a second claim for com- 
pensation, on the ground that no injury to the 
hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an examination by their 
own doctor :—Held: there wa’ evidence to 
support the findings, & no misdirection.— 
WILES v. ISLLERMAN’s WILSON LINE (1928), 
21 B. W. C. OC. 194, C, A. 


2856a. -|\—A workman cut his 
finger slightly. He continued at work for 
about a month, when his thumb became 
swollen & he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
Soon as practicable, & that the employers 
were prejudiced by the want of noticeg— 
Held: it was a question of fact, as to which 
there was evidence te support-the finding.— 
EVANS v, SIMPSON (Jamis) & Son (1926), 19 
B. W, C. ©. 407, C. A. 


2856b. —J—On Jan. 81, 1927, a 
workman suffered an accident to his right 
thumb. He left work as a result of the 
accident, & a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice :—Held: there was evidence to sup- 
port the findings, & no misdirection.—Hinxs 
v. Riscor (James) & Sons (1927), 96 L. J. 
K. B. 1068; 20 B. W. C. C. 558, OC. A. 
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2885a. — -.|—GILL v. PERROTT, No. 2668a, 
anle. 
2890a. -.|— When notice of an accident 


has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere.——-DERRY v. GREAT 
WESTERN Ry. Co. (1926), 19 B. W. C. C. 
405, ©, A. 

2890b. ——— ———-.]—-Evans v. Simpson (JAMES) 
& Son, No. 2856a, ante. 

2890c. ——— .]|—-HINKSs v. RiscoB (JAMES) & 
Sons, No. 2856b, ante. 

2890d. ——— -———-.]—_Fercuer v. SINCLAIR IRON 
Co., Lrp., No. 2668b, ante. 

2921. Add. Annotations :—Refd. Drewitt  v. 
Britannic Assce. (1927), 187 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

29380. Add. Annotations :—Consd. Drewitt  v. 
Britannic Assce. (1927), 1387 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

2949a. -—-~ .|—WILES v. MLLERMAN’S WIL- 
SON LINE, No. 2849a, ante. 

2956. Add. Annotation :—-Consd. Telephone Manu- 
facturing Co. v. Abel (1928), 21 B. W. C. C. 
289. 








2958. Add. Annotation :—As to (2) Consd. Tele- 
phone Manufacturing Co. v. Abel (1928), 21 
B. W. C. C. 289. 

2968a. ——.]—An injured workman was 

treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
then requested by her employers to submit 
to an cxamination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable :—Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant.—TELEPHONE 
MANUFACTURING Co., Lirp. v. ABEL (1928), 
21 B. W. C. C. 289, C. A. 

2983. Add. Annotations:—Refd. Drewitt  v. 
Britannic Assce. (1927), 137 L. T. 611. 
Mentd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011. 

2999. Add. Annotation :—Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 
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3005. Add. Annotation :—Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 

3006. Add. Annotation :—Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511. 
8018. Add. Annotations :—Refd. Drewitt  v. 
Britannic Assce. (1927), 187 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 

K. B. 1011. 

8016. Add. Annotations :—Consd. Drewitt  v. 
Britannic Assce. (1927), 187 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

3020. Add. Annotation :—As to (2) Consd. Soyer 
. yeanoD Matthey (1927), 96 L. J. K. B. 

011. 

3029. Add. Annotation: — Refd. Drewitt  v. 
Britannic Assce. (1927), 187 L. T. 511. 

8080. Add. Annotation :—Refd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 

8081. Add. Annotation: —Apld. Drewitt v. 
Britannic Assce. (1927), 187 L. T. 511. 


8031a. .}—On Apr. 16, 1926, a workman fell 
& injured his knee. He was paid full wages, 
although incapacitated, until Sept. 3, when 
he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. 84), until two days after the statutory six 
moths had expired. The county ct. judge 
founu that the workman never intended to 
claim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion :—Held: the evidence supported thc 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a Glaim, he shows no reasonable cause 
(SCRUTTON, L.J.).—DREWITY v. BRITANNIC 
ASSURANCE Co., Lrp. (1927), 187 L. T. 511; 
20 B. W. O. C. 434, C. A. 


3033a. Expectation of compensation withaut neces- 
sity of making claim.|—In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident :—Held: there was evidence 
to support the findings, & no misdirection. 
There would be reasonable cause for not 
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making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 

ared to give him compensation, even though 
1is claim might fall outside the six months 
(Lord Hanwortnu, M.R.).—SoveEr v. JOHN- 
SON, MATTHEY & Co. (1927), 96 L. J. K. B. 
1011; 20 B. W. C, C. 504, C. A. 


8035. Add. Annotations :-—As to (1) Consd. Drewitt 
v. Britannic Assce. (1927), 1387 L. T. 611. 
Folid. Soyer v7. Johnson, Matthey (1927), 96 
L. J. K. B. 1011. 


8055. Add. Annotation :—Apld. Pullen v. Enthoven 
(1927), 20 B. W. OC. O. 248. 


3056a. .|—Appct. was in receipt of a weekly 
payment on account‘ of jnjuries received in 
the course of hisemployn .t. Theemployers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
_medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award :—Held: (1) 
compensation was not payable after in- 
capacity had ceased; (2) the certificate of 
the medical referee was sifficient & con- 
clusive.—PULLEN v. ENTHOVEN & Son (1927), 
20 B. W. CO. O. 248, C. A. 


3056b. -]—In a reference to a medical referee 
made under Workmen’s Compensation Act, 
1925 (c. 84), s. 19 (2), the medical referce 
certified that the workman was fit to resume 
his ordinary occupation, but. described it as 
being something different from what in fact 
it had previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction :—Held: the certificate being 
ambiguous was not conclusive, & the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it.—AUSTIN 
v. PARTINGTON STEEL & Iron Co., Lap. 
(1928), 21 B. W. C. C. 1, C. A. 


3056c. -.|—A stoneman in a colliery was 
certified by a medical referee to be suffering 
from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
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of partial incapacity :—Held: the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount: 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation.—TAYLDER v. LAMBTON, HET- 
TON & JoIcEY COLLIERIES, Lrp. (1928), 21 
B. W. CG, C. 115, C. A, 

3057a. What amounts to ambigulty.)— 
EVANS (RICHARD) & Co., Lrp. v. GILBIE, 
No. 3541a, post. 

3057b. -|—AUSTIN v. PARTINGTON STEEL 
& Iron Co., Lrp., No. 3056b, ante. 

3059. Add. Annotations :—Consd. Somerville v. 
Barclay Curle (1925), 19 B. W. C. C. 536; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. C. C. 604. Refd. 
Lafferty v. Darngavil Coal Co. (1926), 20 
B. W. C. C. 671; Catton v. Ashwell & Nesbit, 
[1928] Ch. 484. Mentd. Akers v. L. & N. i. 
Ry. (1926), 20 B. W. C. C. 195. 

3068. Add. Annotation :—Distd. Parker v. London 
ee Co. & Forders (1927), 20 B. W. ©. C. 

3081. Add. Annotations :—-As to (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118. As to (2) Refd. Lafferty v. 
Darngavil Coal Co. (1926), 20 B. W. C. C. 671. 
Generally, Refd. Howarth v. Singleton (1926), 
20 B: W. C. C. 136. 

3086. Add. Annotation :—Consd. Parker v. London 
ae Co. & Forders (1927), 20 B. W. C. C. 

3091. Add. Annotation :—As to (1) Folld. Parker 
v. London Brick Co. & Forders (1927), 20 
B. W. C. ©. 578. 

3096. Add. Annotation :—-Distd. Parker v. London 
ee Co. & Forders (1927), 20 B. W. C. C. 
573. ; 

3097. Add. Annotation :—Folld. Parker v. London 
Brick Co. & Forders (1927), B. W. CGC. C. 573. 


3098. Add. Annotation :—Folld. Parker v. London 
ha Co. & Forders (1927), 20 B. W. C. C. 
573. 

3098a. .]|—An infant workman lost his Icft 
arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
form of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 5, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 
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between the parties, & dismissed the request 
for arbn.:—Held: a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
cither to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so raised, to 
apply in arbn. proceedings for the judge to 
grant an award in such terms; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work.—PARKER v. LONDON BRIick Co. & 
ForRDERS, Lrp. (1927), 97 L. J. K. B. 42; 20 
B. W. C. C. 573, C. A. 

3099. Add. Annotation :—Distd. Parker v. London 
ae Co. & Forders (1927), 20 B. W. C. C. 
573. 


3100. Add. Annotation :—Folld. Parker v. London 
ae Co. & Forders (1927), 20 B. W. C. C. 
9) . 

3129a. .j Deceased, on leaving off work, 
remarked to a fireman that he had been hit 
-by a fall of rock. He dicd the next day. 
The post mortem examination showed he was 
suffering from heart & other diseases, & 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred :—Held: the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed.— JONES 
v. Cony BROTHERS & Co., LTp. (1926), 20 
B. W. C. CO. 251, C. A. 

3129b. -—— -| — WOLSEY v. 
BROTHERS, No. 3897, post. 

3140. Add. Annotations :—Distd. Rees v. Imperial 
NaVigation Coal Co. (1926), 20 B. W. O. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 136 L. 'T. 322. 

3140a. .|--An infant workman lost a 
little finger while handling a machine. He 
was paid varying amounts of compensation 
for some months, & when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment, 
& found as a fact that he was not employed 
to touch or handle any machinery :—Held: 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a question of fact.—NOMERACSKY v. 
CANTERBURY DRESSING Works (1928), 21 
B. W. C. C. 41, C. A 

3162a. -|—Where conflicting medical 
evidence was given, & the county ct. judge 
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784 


Vol. XXXIV.—-Master and Servant. 


followed the view expressed by the medical 
assessor, who was sitting with him :—Held: 
the county ct. judge must form his own 
ee on the facts as proved & then accept 
advice given by the medical assessor as to 
the scientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand.—IFox 
v. Price (1926), 20 B. W. O. C. 160, C. A. 


3165. Add. Annotation :—Apld. Fox v. Price (1926), 
20 B. W. C. C. 160. . 

3169. Add. Annotation :—Refd. Maxwell v. Keun, 
Lane, Bodley Head & Butler & Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 44 T. L. R. 100. 

3188. Add. Annotation :~—As to (1) Folld. Cauldon 
aoe v. Johnson (1926), 20 B. W. C. C. 

$192a. -—— ———- -——-.]—-CAULDON POTTERIES, 
Lrp. v. JOHNSON, No. 3821a, post. 

3208. Add. Annotation :—Distd. Parker v. London 
ea Co. & Forders (1927), 20 B. W. C. OC. 
573. 

3226a. .}-—-Where a workman injured his left 
hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any :—Held: 
the evidence supported the findings, & there 
was no misdirection.— WAGSTAFF v. GUTTA 
PERCUA Co. (1927), 20 B. W. C. C. 430, C. A. 


3226b. ——-~.]|—-A workman earned £9 9s. a week as 
a stone contractor under a contract at a fixed 
price, upon which he himself worked, & also 
employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
*which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation :—Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.— JONES v. GARFORTH COL- 
LIERIES, LTv. (1926), 20 B. W. C. O. 109, 

C. A. 
Annotation :—Refd. Dodd v. Oceanic Steam Navigation Co. 

(1928), 21 B. W. C. C. 118. 

3226c. ——-..|—In July a seaman caught his left 
hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. Hie was paid 
compensation until Dec. He claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers :— 
Held: there was abundant evidence to sup- 
port the award.—BARRY v. PORTHLEVEN 
Suip OWNERS (1928), 21 B. W. C. C. 219, C. A, 


3227a. ———.]—A workman suffered an injury to 
his finger by an accident arising out of & in 
the course of his employment, with the 
~result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer's doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 





ART XIV. SECT. At SUB-SECT. 6. judge ordered an 


sa. Power to refuse application “ with- 
tt prejudice.’’?}—Where a circult ot. 


J.8. 


application to be 
** refused without prejudice ” :—ZHeld : 
the refusal of compensation was final, 
& as the refusal could not be treated as 
a nullity, nor as a mere adjournment 
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on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
made a declaration of liability only :— 
Held: there was no evidence to support the 
finding, & the case must be remitted for 
compensation to be assessed.—Buck v. 
DENNING (1926), 19 B. W. C. C. 388, O. A. 

3228. Add. Annotations :—As to (2) Consd. Wil- 
hams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722 ; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 139 L. 'T. 647. Generally, 
Refd. Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
v. Crawshay (1927), 96 J. J. K. B. 664. 

3280. Add. Annotation :—Consr Lewis v. Guest, 
Keen & Nettlefoldsx Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. Bevan v. Nixon's 
Navigation Co. (1928), 139 L. 'T. 647. 

3232. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
©. C, 4543; Bevan v. Nixon’s Navigation Co. 
(1928), 139 L. 'T, 647. 

3238. Add. Annolatian :—As to (1) Refd. Lewis 
v. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 


3239. Add. Citations :—96 L. J. K. B. 295; 136 

L. T. 427; 19 B. W. C. C. 475. 
Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. 

32394. -|-—-A miner who, in Apr. 1926, 
had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. °On July 13, 
he obtained a certificate that he was dis- 
abled by the discase as from Junc 14. The 
county ct. judge held, although totally in- 
capacitated from June 14, the workman 
would not, in any case, have been at work 
owing to the strike, & refused compensation : 
—Held: if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
he might also have been prevented from 
earning money by some other cause.—- 
WILLIAMS v. CWMAMAN COoAL Co., Ltpb. 
(1927), 20 B. W. C. C. 476, C. A. 


$240. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & WNettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


3241. Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
Il. J. K. B. 664. 

3243a. ——— Cesser of work obtained in lieu of 
compensation.|—-When a workman, partially 
incapacitated by an accident during thie 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the labour 








of the application, the judge had ‘fo 
jurisdiction to entertain a second 
application.—-DELAHUNT vu. Moony, 
{1928} I. R. 208.—IR. 


os | 
—) 
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market & would have resulted in his being 
unemployed in any event.—L&wis v. GUEST, 
KEEN & NETTLEFOLDS, LTD., WATKINS v. 
SamB, TUCKER v. SAME, INGRAM v. ORAWSHAY 
BROTHERS, [1928] 1 K. B. 20; 96L. J. K. B. 
664; 137 L. T. 366; 43 T. L. R. 436; 71 Sol. 
Jo. 388 ; 20 B. W. C. C. 359, C. A. 
Annotations ‘Apia. Williams ». Cwmaman Coal Co. (1927), 

20 B. W. C. CO. 476, d. Cushion v. Tredegar Iron 

Coal Co. (1927), 20 B. W. C. C. 454; Bevan v. Nixon’s 

Navigation Co. (1928), 139 L. T. 647. 

3243b. .|—A coal miner, who had worked 

for many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable, owing to the state of 
the labour markct, though the workman, 
but for the nystagmus, would probably have 
been able 1o obtain employment under- 
ground :—Held: the effect of Workmen’s 
Compensation Act, 1923 (c. 43), 8s. 16, which 
was re-enacted as Workmen’s Compensation 
Act, 1925 (c. 84), 8. 9 (4), was necessarily 
to exclude the idea that the words ‘ able to 
earn ’’ in Workmen’s Compensation Act, 
1906 (c. 58), Sched. I., applied to any cir- 
cumstances not personal to the workman 
himself. It dealt expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 





failure to find work due solely to the state of. 


the labour market was expressly excluded by 
the sect., & it was impossible to say that 
Cardiff Corpn. v. Hall, No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was wrong.-—BEVAN v. Nrxon’s NAVIGA- 
TION Co.. Lrp. (1928), 189 L. T. 647; 44 
T. L. R. 805; 21 B. W. C. C. 237, FH. L. 


3251a. -|—A workman lost an eye in 
the course of his employment. He refused 
to follow medical advice & wear a glass eye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident :—Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.— Hopson v. STAR PAPER Mix, 
Lrp. (1927), 20 B. W. C. 0. 265, C. A. 

3261. Add. Annotation :—Consd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 J. T. 647, 

32748. —-—— .|—A workman, whose left eye 
was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. 
mencement of the lag te e due to a dispute 
in the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1926. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
‘The particulars referred to in resps,’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work :—Held: the award must be 











He left this work at the com- | 
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taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a fin .-- CUSHION 
v. TREDEGAR IRON & Coat Oo., . (1927), 
20 B. W. O. O. 454, 0. A. 

8275a. ———.]——A miner, in 1916, lost his right 
eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1926, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the county ct. judge held work at 
the coal face was not suitable, & the man’s 
refusal to do it was reasonable :—-Held: the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident.—ASTON Coan Co., Ltn. v. 
STANCIL (1926), 20 B. W. C. O. 198, C. A. 

8283. Add. Annotfation :—Refd. Lewis v. Guest; 
Keen & Nettlefolds, Watkins 1v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
137 L. T. 386. 

3284. Add. Annotations :—Consd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmis v. Same (1926), 186 L. T. 427 ; 
Lewis v. Guest, Keen & Nettlefolds, Watkins 
v. Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664; Rhodes v. Dighs 
Colliery Co., [1927] 1 K. B. 162. Apprvd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. I’. 647. Refd. Cushion v. Tredegar Iron & 
Coal Oo. (1927), 20 B. W. C. C. 454. 

3286. Add. Annotation :—Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3287. Add. Annotation :—Refd. Bevan v. Nixon’s 
Navigation Co, (1928), 189 L. T. 647. 


3295. Add. Annotation :——Consd. Lewis v. Guest. 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawashay (1927), 
96 L. J. K. B. 664. 


3302. Add. Annotation :—Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 189 L. T. 647. 


3305. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v.Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. Refd. Cushion v. Tredegar 
Tron & Coal Oo. (1927), 20 B. W. C. C, 454. 


3315a. .|—A workman was employed as a 
seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut py a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
ee obtained : ar aa on a Lieto eta 

ept., payment be on a profit-sharing 
basis, & his share of the rofite being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 5, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he was able to earn on the trawlers 
on the profit-sharing basis. ‘The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 5s., & awarded him 
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@&® week compensation :—Held : 

(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; 
(2) the workman had not discharged the onws 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. 
—McoLzop v. BLAcK (1927), 20 B. W. O. C. 
530, 0. A. 

3825. Add. Annotation :—Age to (1) Consd. Gardner 
v. Vickers (1928), 44 T. L. R. 663. 

33829. Add. Annotation :—Generally, Retd. Gardner 
v. Vickers (1928), 44 T. L. R. 568. 

$841. Add. Citations :—[{1927] A. O. 126; 96 
mes a 284; 186 L. T. 258; 19 B. W. 


Add Annotation :—Refd. Curran v. 
[1928] 2 K. B. 469. 


8855. Add. Annotation :—Consd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 


3357. Add. Annotation :—Consd. Campbell v. Port- 
land Oolliery Co. (1926), 19 B. W. O. C. 594. 

3859a. How calculated—Period of calculation— 
Posthumous child.}—A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself & her posthumous child born some 
ten weeks after the workman’s death. ‘The 
emyloyers paid a sum of money into ct. in 
respsct of the child’s allowance based on 
15 per cent. of £2 a week for 780 wecks 
or fifteen years:—Held: the child was 
entitled to a sum calculated by taking 15 
per cent. of £2 a week over a period from 

he death of the workman to the date when 

the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years.—ATHEY v. 
PICKERINGS, tp. (1926), 96 L. J. K. B. 
250; 136 L. T. 5385; sub nom. Re ATHEY, 
PIcKERINGS, LYD.’s APPLICATION, 20 B. W. 
©. ©. 215, C. A. ; 

S359b. Amount of lump sum.|]—-A workman 
died as the result of an accident, having 
previously received from his employers 
£65 5s. bd. in weekly payments as compensa- 
tion... On his death his employers paid into 
ct. £534 148. Td., made up of £234 14s. 7d., 
i.e., £300 less £65 58. 5d., for the lump sum 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to be 
£617 148. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount :—Held : 
(1) the amount paid into ct. by the employers 
was insufficient, & the dependants were 
entitled to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£300, then, if the figures warranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £800, provided that the lump sum & 
the children’s allowance together did not 


Kays, 


ART XIV. SECT. 18, SUB-SECT. 1.- 


» (b). 


Oo, 19 B. WwW. C. C. 461. 


PART XIV. eget a oe SUB-SECT. 2.— 
- (a). 


3374 i. +—~— Offer of suitable work— 
As non-union worker. j—Held 
employers had not discharged the onus 


of ving that acceptan 
dition in their offer wo 


exceed £600; (2) the widow was not deprived 
of her right of appeal by having accepted 
poyment of part of the amount paid in, 
ecause, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interesta of her children. 
(3) Semble: a request for arbn., & not an 
appeal, was the proper procedure for the 
widow.—-MALCOLM v. BARBER, WALKER & 
Co., Ltp. (1927), 187 L. T. 470; 20 B. W. 
C. C. 616, C. A. 


8359c. —--- One child over fifteen partially de- 
pendent.|—A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, - only partially 
dependent, required to calculate the 
children’s allowance on the basis of partial 
dependency :—Held: the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not affect the calculation. GREEN v. 
PREMIER GLYNRHONWY SLATE Co., Lrp., 
£1928] 1 K. B. 661; 97 L. J. K. B. 32; 138 
L. T. 90; 20 B. W. C. C. 563, CO. A. 


3364. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


3866. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same. 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 


8373. Add. Annotations :—Consd. Hamilton v- 
Shelton Iron, Steel & Ooal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
2905; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
v. Crawshay (1927),96 L. J. K.B. 664. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. 


8399. Add. Annotations :—Mentd. Wigg. v. A.-G. 
for Irish Free State, [1027] A. C. 674; Ke 
Article X of Articles of Agreement for Treaty 

. between Great Britain & Ireland (1928), 45 
T. L. R. 57. 


$4238a. Payments received under part-time agency 
agreement.|—A workman was employed as & 
fitter by a firm of engineers, & at the same 
time was acting ynder an agrcement with a 
benefit society as their part-time agent. 
Under this agreement he agreed to obey the 
orders of the society & perform all his duties 
in accordance with official instructions. 
He was to be paid a weekly salary calculated 
ona percentage basis. The workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. judge, in order 
to compute his soo he weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 


made the workman’s position materially 
worse than it been under the oid 
contract, the arbitrator was not 
entitled to refuse compensation. 
M‘DoONAL (GEORGE) & 


: as the 
D v. OUTRAM 
Co., LYpD.,, {1927} 8. 0. 333.—-SCOT. 


of the con- 
d not have 
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the society & the workman was that of 
principal & agent, & not master & servant, 
& that his payments under the agreement 
should not be taken into account :—Held : 
the judge had rightly construed the agreement 
as establishing the relationship of master & 
servant between the society & the workman. 
—ROBERTS v. GARDNER (WILLIAM) & SONS 
(1928), 21 B. W. C. C. 154, C. A. 

3438. Add. Annotations :—As to (1) Refd. Hamilton 
v. Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295. Asto (5) Refd. Bevan v. Nixon’s Naviga- 
tion Co. (1928), 1389 L. T. 647. Generally, 
Refd. Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker » Same, Ingram 
v. Orawshay (1927), 96 L. J. K. B. 664, 

3469. Add. Annotations :—As to (3) Consd,. Roberts 
v. Gardner (1928), 21 B. W.C.C. 154. Refd. 
Williams v. Larsen (1928), 21 B. W. C. C. 839. 

3475. Add. Annotations :—Apld. Gardner v. Vickers 
(1928), 44 T. L. R. 563; Re Unemployment 
Insurance Act, 1920, He Leeds Corpn. & 
Chadwick (1928), 92 J. P. 192. 

3482a. Causing temporary unemployment. |-— 
Applit., who was employed by resps. as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, that there was no more work 
available for him. He accordingly ceased to 
work till Dec. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt.’s earnings for the twelve 
months prior to the accident :—Held: the 
interval was not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, & the case must 
go back to the judge to assess compensation 
on that basis. —GARDNER v. VICKERS, Lin. 
we) 44'T. L. R. 563; 21 B. W. C. C, 129, 

Az 





3511. Add. Annotation :—Consd. Niddrie & Benhar 
Coal Co. v. Dee, [1927] A. C. 299. 

3530a. .|—On a finding that a workman 
has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no ,.power to order a declaration 
of liability to be recorded.—PORTER v. 
aaa Lrp. (1926), 19 B. W. C. ©. 414, 

A. 








3530b. Admission by employer of partial sag kee 
—On Sept. 26, 1926, a workman was kicked 
on the knee by a horse & injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 
to 10s., & did in fact so reduce it. The work- 
man applied for 308. to be continued. The 
employers in their answer submitted to an 
award of 10s. a week to continue. The 
county ct. judge found that the man was able 
to do his full work on May 5, 1927, but ordered 
that compensation should be paid at 30s. up 
to July 4, 1927, & then terminate altogether : 
—ffeld: the award was inconsequent, & the 


3531a. 


3531b. 


case must be sent back to the judge for a 
rehearing.—-SHEAY v. TITE (B. W.) & SONS 
(1927), 20 B. W. C. C. 616, C. A. 


Onus of proof on workman.]-——Where 
the county ct. judge found that employers 
were not liable to pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages :— 
Held: the judgment of the county ct. judge 
involved a finding that the workman was 
not entitled to a declaration of liability, & 
the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity. WILLIAMS v. TREDEGAR IRON 
& Coax Co., Lrp. (1927), 96 L. J. K. B. 722 3’ 
137 L. T. 464; 20 B. W. C. C. 480, O. A. 

———.]—McL&op v. BLAcK, No. 3315a, 








ante. 


3541a. ——— After termination of compensation.]— 


(1) Where a county et. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has entirely 
recovered & is fit for his usual employment, 
not containing any suggestion of the 
possibility, of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does ot refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. ‘' Recovery ”’ primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity.—HKvVANS 
(RicHARD) & Co., Lrp. v. GILBIE (1926), 96 
L.J.K.B.117; 186 L.T.93; 19 B. W.C.C. 
375, C. A. 


ane :—As to (1) Consd. McLeod v. Black (1927), 20 


C. 530; Wagstat! v. Gutta Percha Co. (1927), 20 
C. C. 430; Williams v. Tredegar Iron & Coal Co., 


B. W. C, 
Ltd. (1927), 96 L. J. K. B. 722 
3543. Add. <Annotations:—As to (1) Consd. 


Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. As to (2) Consd. McLeod 
v. Black (1927), 20 B. W. C. C. 530. 


3545a. Order giving liberty to apply.|—-IUumployers 


having paid a workraan full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weckly 
payment & for termination, but offered to 
accept a declaration of lability. The county 
ct. judge held they were not entitled to 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but such payments should cease, & no such 
payments should be made so long as they 
employed & continued to employ the work- 
man at a wage equivalent to his pre-accident 
wages, with liberty to either party to apply. 
He also ordered the employers to pay the 
costs :—Held: (1) the order was a right 
order, as liberty to apply carried out the 
effect of a declaration of liability ; (2) the 
employers having failed to establish their 
right to termination of the weekly payments, 
the judge rightly exercised his discretion in 
ordering that the employers should pay the 
costs.— SIDNEY LmekK (EXETER), Lrp. v. 
JAMES (1928), 21 B. W. C. C. 220, C. A. 


= _ A.L.T.141; [1926] Argus L. R.133.—  arbitrator.}—An arbitrator ought not 
PAE RIV: SECT: tat eUR ee cte.8: AUS. to make a prospective award. 
. LAUER v. Bricas (1926), 26 8. 


482 v 


omereaiocmase —D TONE VD. PART XIV. SECT. 14, SUB-SECT. 2. N. 8. Ww. 975 ; 43 N. 8. W. W. N, 84.- 


3 Lit, .J}~—DunNs 
Ferrari, (19261 V. L. R. 185; 47 3513 i. Validity of—Jurisdiction of AUS. 
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3548. Add. Annotations :—As to (1) Refd. Evans 
v. Gilbie (1926), 96 L. J. K. B. 117. <As 
to (2) Copsd. McLeod v. Black (1927), 20 
B. W. ©. 0. 580; Wagstaff v. Gutta Percha 
Oo. (1927), 20 B. W. ©. C. 480. Apld. 
Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. As to (3) Consd. Drewitt 
v. Britannic Assce. (1927), 137 L. T. 511. 
Distd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011. Generally, Refd. Lee 
(Exeter) v. James (1928), 21 B. W. C. C. 220. 

5559. Add. <Annotations:—As to (1) Refd. 
Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. As to (2) Refd. Evans v. 
Gilbie (1926), 96 L. J. K. B. 117. 


}559a. .|—A. workman having been injured, 
the employers entered into an agreement 
with him, which was duly recorded. This 
agreement gave the workman 30s. a week for 
total or partial incapacity ‘‘ or until same 
shall be ended, diminished, increased or 
redeemed.’’ Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
rights under the registered agreement were 
kept alive, & that if the work was not con- 
tinued & old wages paid, he should go hack 
to such rights. As he was able to continuc 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that he had not been paid 
his full old rate of wages under the second 
agrecinent & was entitled to have them made 
up to the old rate, & further, that by reason 
of this agreement the employers had no power 
to review the payments payable under the 
registered agreement. ‘Che county ct. judge 
held the employers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application :-— 
Held: the employers had expressly reserved 
their rights under the registered agreement 
to have the weckly payment reviewed. The 
workman’s attempt at work having been 
successful, the employers’ application to 
review was a proper one, & the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the registered agre- 
ment & direct a declaration of Nability to be 
recorded.—-HITCHENS & Co., LTD. v. HART 
(1927), 20 B. W.C. C. 609, C. A. 

571a. Consideration for agreement—Sufficiency.] 
—An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 

_ agreement to pay compensation as for total 
incapacity having been made, but the county 





XIV. SECT. 18, SUB-SECT. 1. 


ri. Withdrawal of.}—It is comn- 
stent to withdraw an application for 
1c recording of a memoranduin if it is 
me timeously.—M‘GINLEY v. FARME 


3614 ii. 








PART XIV. SECT. Po SUB-SECT. 3.—— 





of the sheriff-clerk to considor 
question whether he ought or ought 
not to refuse to record the memorandum 
on the ground of inadequacy of com- 


ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during ‘twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction within the Act:—Held: there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agreement was binding upon 
resps., & the workman was entitled to an 
award.—REES v. IMPERIAL NAVIGATION 
oe Co., Lrp. (1927), 20 B. W. C. C. 287, 


3657. Add. Annotation :—Consd. Paterson v. 
aia Harbour Co. (1926), 10 B. W. C. C. 

3659a. Grounds for removal—aAllegation by work- 
man that scope of agreement not understood 
by him.]—Circumstances in which :—Held: 
an order for remnoval of a memorandum from 
the record was wrong, & must be discharged. 
—-QUARRELL v. LAMPORY & Hour (1928), 21 
B. W. C. C. 112, C. A. 

$676. Add. Annotation :—As to (2) Consd. Vickers 
v. Miners Thames Stcam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 

3690. Add. Annotation :-—Refd. Catton v._Ashwell 
é& Nesbit, [1928] Ch. 484. 

3692. Add. Citations :—96 L. J. P. C. 143; 136 
L. T. 609; 20 B. W. C. C. 1. 
Add. Annotations :—Apld. Macauley v. Baird 
(1927), 20 B. W. C. C. 802; Catton v. Ash- 
well & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v. Crossland (1928), 45 T. L. R 97. 


3697. Add. Citations :—[1927] 1 K. B. 152; 96 
L. J. K. B. 127; 186 L. T. 134. 

8698a. Notice of intention to end payments-— 
Validity.} —A workman was injured by 
accident arising out of & in the course of 
his employment. Resps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the , 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date :—Held: the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be _ partially 
recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 





sheriff or to record the memorandum.— 
TONNER ¥. WILLIAM BarkpD & Co., 
LYD., GALLACHER v. WILLIAM BAIRD 
& Co., LTD., {1927] S. C, 870.—SCOT. 
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3673 i. Effect of pa nt in—Money 
not subject to cdnent }—-WILLIAM 


-}—It is the duty 
the 


IAL Co., [1927]8.C.149; 20 B. W.C.C. 
15.— SOOT. 


yensation, & thereafter, according as 
s decision is in the affirmative or in 
tho negative, to refer the matter to the 
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Bairnp & Co. v. CAMPBELL, (1928]S .O. 
314.—SCOT. 


Cases 8698a—8702b. 


from the date the employers ceased payment 8701a. 


C. 
8698b. 


of compensation. HOWARTH v. SINGLETON 
(J. E.) & Sons (1926), 20 B. W. 0. O. 136, 








2 -|—In pursuance of Work- 
men’s Oompensation Act, 1925 (c. 84), 
s. 12 (8), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming (inier alia) 
a declaration of liability, alleging that he was 
still incapacitated. Hespa. offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfled 
the workman had recovered & was able to 
do bis work, & held, payment for the two 
davs having been offered, there was no 
further liability on resps,, & made the 
declaration of liability offered :—Held: the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof.—-CooOrER v. COLLINS ELECTRICAL, 
Lrp. (1926), 20 B. W. C. O. 152, C. A, 


3700. Add. Citations :—-[1927] 1 K. B. 485; 96 


L. J. K. B. 261; 136 L. T. 88. 


3701. For the existing paragraph substitute the 


Annotati 


y. 
2 B. Ww. Cc. CG. 195: Howarth v. Singleton (1926), 20 
(1927), 20 B. W.'C. CG. 57 


3702 d i. Power to make interim 
award-——-Withdrawal by emnloycrs of 
application for medical reference.]}—~ 
roftacd: Te rocpeet nt ties ee 

used, respect tha e , 
having a plied Prete fone 
befaady entit 
disp 


tion until the settlement of the 
ute.—MAcauLAY v, WILLIAM BAIRD 


following paragraph :— 

Power to terminate payments — Incapacity 
ceased.|—On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment, & by voluntary agreement 
the employers paid him a weekly sum b 
way of compensation until Sept. 8, 1925, 
when they stopped the weckly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menceed proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award :—Held: the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
8. 14, to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery.— 
OCEAN COAL Co. v. Davis, [1927] A. OC. 271; 
96 L. J. K. B. 364; 1386 L. T. 449; 438 T. L. R. 
108; 70 Sol. Jo. 1219; 19 B. W. C. CO. 429, 
i. L. 3 reveg. (1926), 06 L. J. K. B. 255, C. A. 
ions :-—Consd. Macaulay v. Baird (1927), 20 B. W.C.C. 


802; Niddrie & Bonhar Coal Co. v. Dee, [1927] A. C. 
aDe W Encape ». Sadler, Sadler ». Thorpe (1927), 20 


C. 488. Apld. Lowe v. Essex County Council 


1927), 20 B. W. C. C. 452; Pullen o. 1927), 
Mo . ey b 45 en ». Enthoven (1927) 


C. 248. Consd. Anchor Donaldson v. Crossland 


(1928), 45 T. L. R. 97; Catton v. Ashwell & Nesbit, [1928] 
Oh. 484; Dodd v. Oceanic Steam Navigation Co. (1928) 


B.W,C.C. 118. Refd 


. Akers v. L. & N. E.R (1928), 


Cc. 186; ao v. London Brick Co. & Forders 
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payment under 


for a medical reference, 
ed to the protection of con- 


respect of that 


3701b. 


8702a. 


3702b. 


& Co., [1927] 8.C. 788; 20 B. W. C0. C. 
02.—SCOT. 


so. “ 1 yment °— j\— 
se Aegaek bear ymaont a" woolly made without an admission of ability 
principal Act ”’ 

within Workmen’s Oompensation Act, 

1923 (0. 42), 6. 14, it must be shown 

(a) that there was an admission, oxpress 

or implied, of Hahbility unde + 

& (b) that the payment was made in 

admission. 
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ve]: v. HNTHOVEN & Son, 
No. 3056a, ante. 
.|—A workman was injured by 
an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s report. that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at 
the same rate of wages as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
ct. judge held the workman was unreason- 
able in refusing the offers of light work &, 
applying Ocean Coal Co. v. Davies, No. 3701, 
anie, the employers were entitled to stop 
pe of compensation when they did :— 
eld: the evidence vt dpe the findings, 
& the judge had correctly applied Ocean Coal 
Ca, Vv. Davies, No. 8701, ante.—LOWE Vv. 
Essex Oounty Oouncrm (1927), 20 B. W. 
OC, C. 452, C. A. 
.|--A workman met with an 
accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
werereduced. The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
fortermination of compensation. The county 
ct. judge found that the workman had 
env:tely recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications :—Held: the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection.— 
THORPE v. SADLER (A. L.) & Son, SADLER 
(A. LL.) & Son v. THorepgm (1927), 20 
B. W. ©. O. 488, C. A. 
——.]—-On May 15, 1927, a trimmer 
met with an accident on board a liner causing 
hernia. He received compensation until 
Nov. 12. Onreceipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions again repudiated Hability to pay com- 
pensation. The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 

















Where employers paid a sum of 
money to a workman, who signed a 
receipt bearing that the payment was 


on their pare -—-Held: as it did not 
appeet that the payment complied 
with the above requirements, seot. 14 

did not apply.—LaFrerty o, DARN- 
he Act, GAVIL cone Py LT?P., ear Ss. C. 


: 60; 20 B. 871.—S80OT. 
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rely on their first medical report. He 8708. Add. Annotation :—Refd. Curran v. 


estimated the period during which the 


employers were satisfying themselves after 3718. 


Nov. 12 as to the workman’s condition at 
eight weeks :—Held: the workman had not 
_ discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had heen put to by the 
employers after notice of termination had 
been given, had misdirccted himself.— 
Dopp v. OcKANIC STHPAM NAVIGATION Co., 
Lrp. (1928), 21 B. W. C. O. 118, O. A. ° 
8702c. Action for declaration—Of breach of statu- 
tory duty by employer-—Whether maintain- 
able.|—Pitf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a octor 
reported that pltf. had recovered, & defts. 
‘stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
oy the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
.action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach :— 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed.—CATToN v. 
ASHWELL & NeEssit, Lrp., [1928] Ch. 484; 97 
L. J. Ch. 199; 139 L. T. 34; 44 'T. L. RR. 422 ; 
72 Sol. Jo. 317; 21 B. W. C. C. 97, C. A. 
Annotation 7 Consd. Anchor Donaldson v. Crossland (1928), 
v Je de ° 
3702d. Power to make interim award—Payment 
into court.|—-A workman suffered injuries 
through an accident arising out of & in the 
course of his employment, & his employers 
paid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agrec- 
ment. The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12 (3). On the termina- 
tion of the payments the workman, on the 
round that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman :——Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 
into ct. instead of paying it to the workman. 
—-ANCHOR Donaxtpson, Lrp. v. CROssLAND 
(1928), 45 T. L. R. 97, H. L 
8704a. Under recorded agreement—Effeot of supple- 
mental unrecorded agreement.|-—-HITCHENS 
& Co., Lrp. v. Hart, No. 3559a, ante. 


Cases 3702b--3753a. 


Kays, 
[1928] 2 K, B. 469. 

Add. Annotations :—Distd. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. O. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 406. 


3725. Add. Annotation :—Refd. Lewis v. Guest, 
Keen & WNettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 L. J. K. B. 664. 

3726. Add. Citation :—136 L. T. 129. 


3781. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 L. J. K. B. 664. Refd. Cushion v. Tredegar 
Iron & Coal Co. (1927), 20 B. W. C. C. 454. 

87838. Add. Annotation :—As to (2) Refd. Lewis v. 
Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ing’ vm v. Crawshay 
(1927), 98 L. J. K. B. 664. 

387387. Add. Annotations :---COfusd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664; Bevan v7. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
v. Tredegar .Iron & Coal Co. (1927), 20 B. W. 
C, C. 454, 

3737a. --— »|—The principles laid down in 
Bevan v. Energlyn Colliery Co., No. 3366, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent by sect. 11 (3), Apart from 
that sect. the principle does not apply to 
cases under the Act, the provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (3), with regard to partialincapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42).—CALOW v. 
SHELTON IRON, STEEL & Coan Co., LID. 
(1928), 21 B. W. C. C. 125, C. A. 


8745a. ——--.|—-A workman, who was paid com- 
pensation for the loss of three fingers, & who 
had returned to light work, was discharged 
owing to the closing down of his employers’ 
works. JIe registered with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
portionate amount of ay eres from his 
late employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine eee kr 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum, 
less than the full compensation, to date from 
the application for review & not from the 
cessation of the unemployment benefit :—- 
Held: the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased.—Kine v. British STHer 
CorPN., Lrp. (1928), 21 B. W. O. C. 37, O. A. 


8758a. ——- Effect of Workmen’s Compensation 
Act, 1926 (c. 42).|—A workman, being au 
minor, who met with an accident arising out 
of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act.—EDWARD CURRAN & Oo. v. 
Kays, [1928] 2 K. B. 469; 97 L. J. K. B. 
: 189 L. 1. 204; 21 B. W. OC. C. 208, 0. A. 
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Cases 3766a—3821a. 


3766a. Particulars—Contents of.])— Upon an 
application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particulars are to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble: such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination or diminution.—VICKERS, 
Lirp. v. MINERS, THAMES Stream Tua & 
LIGHTERAGE Co. v. INGRAM (1927), 96 IL. J. 
Kk. B. 490; 187 L. T. 226; 71 Sol. Jo. 350; 
20 B. W. C. C. 269, C. A. 

3775. Add. Annotation :—As to (1) Consd. Curran 
v. Kays, [1928] 2 K. B. 468. 

3781. Add. Annotation :—<As to (2) Refd. Curran v. 
Kays, [1928] 2 K. B. 469. 

3799. Add. Annotation :—<As to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. CG. C. 637. 

3801a. Order extending Workmen’s Compensation 
Act, 1906 (c. 58), s. 8, to itronworkers’ 
cataract Construction of Order.| — Held: 
the proviso to Workmen’s Compensation 
(lronworkers’ Cataract.) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity. Semble: the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-performance of an 
operation within the four months.—DAVIES 
v. BALDWINS, LTp. (1926), 136 L. T. 462; 
20 B. W. C. C. 116, C. A. 

3802. Add. Annotation :—Apld. Young v. Keeble 
(1928), 21 B. W. C. C. 294. 

3805. Add. Annotation :—Consd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 

3807. Add. Annotation :—Refd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 

3810. Add. Citalions:—[1927] A. C. 461; 96 
L. J. K. B. 608; 137 L. T. 257; 71 Sol. Jo. 
429; 20 B. W.C. C. 391. 
Add. Annotation :—Refd. M‘Dougall  v. 
rie Iron Co. (1927), 20 B. W. C. ©. 

3814. Add. Citations :—[1928] 1 K. B. 291; 96 
lJ. K. B. 847; 137 L. T. 26; 015. P. 43; 
21 3B. W. C. C. 226. 

3816. Add. Annotations :—-As to (2) Consd. Cauldon 
Potteries v. Johnson (1926), 20 B. W. C. C. 42, 
oo Young v. Keeble (1928), 21 B. W. O. ©. 


3818a. ----— —--—.]—-A french polisher had suffered 
intermittently from dermatitis since 1925, 


PART XIV. SECT. 20, SUB-SECT. 6, 


3763 i. Whether original arbitration 
or review appropriate—Pa of 
compensation under unrecorded agrce- 


ment.J—HaRRIS v. MANOR Powis 


Coat Co., Lrp., [1926] 8S. C. 972.— = fo 
SCOT. : 


PART XIV. SECT. 22, SUB-SECT. 3,-— 


s ©. Failure to show dtsublement due 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appct. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appct. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29,1927. Onaclaim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 :—Held: there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again.—Macy v. Cork MANUFACTURING 
Co., Lrp. (1928), 21 B. W. C. C. 306, C. A. 


3819a. Certificate incomplete—Death of certifying 
surgeon—-Subsequent certificate by successor 
—Validity.|—On July 12, 1926, eighteen 
months after the workman had left his 
employment, Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words ‘I certify that the 
disablement commenced on the day 
of ” struck out. Before the work- 
man could see Dr. S. to have the omission 
idee right the doctor died. After Dr. F. had 
een appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
lim in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
F.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 
Dr. 8.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. F.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention :— 
eld: the tirst certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate.— 
POWELL v. CAULDON Porreriges, Lrp. (1926), 
06 L. J. K. B. 245; 1386 L. T. 582; 20 B. W. 
O. C. 16, C. A. 


3820. Add. Annotations :—Apld. Cauldon Potteries 
v. Johnson (1926), 20 B. W. C. C. 42. Consd. 
Davies v. Baldwins (1926), 136 L. T. 462. 
Apld. Young v. Keeble (1928), 21 B. W. C.C. 
294. 

3821a. ———.]—-A certificate was given by the 
certifying surgeon that a workman was 





disease —— Omission of word 
“* thereby.’ |—Held: fatal.—BROKEN 
HitL ASSOCIATED SMELTERS PRO- 
Lrp. v. Ve“~ua, [1927] 


PRIETARY 
; ht. 49.—-AUS. 


5. A. 8S. 
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suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman Was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisuning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 
including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, & reduced the compensation 
to ld. a week. The case involved a point of 
law, &, early in the hearing, counsel callea 
attention to that fact, but the judge omitted 
to take any notes of the proceedings :— 
Held: (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, & evidence to the contrary was 
inadmissible, & there was no evidence of 
any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note.—CAULDON POTTERIES, JTp.  v. 
JOHNSON (1926), 20 B. W. CG. C. 42, C.-A. 


Annotation:— As to (1) Apld. Young v. Keeble (1928), 21 
B.W.C.G °°’ vine : en 


3821b. As to cause of death or incapacity.|—A 


workman, employed as a painter, was from 
July to Sept. 1927, laid up with an ulcer on 
his ankle & with heart trouble. From 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arm & 
leg, he became mentally incapable, his 
memory failed, & his heart got worse On 
Nov. 15 he was admitted to hospital, where 
the medical superintendent found that he 
had long-standing disease of the heart 
caused by kidney trouble. On Nov. 23, the 
certifying surgeon visited the hospital, & 
on Nov. 28 certified that the workman was 
sultering from lead poisoning or its sequele, 
®& had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit & of the certificate of the certifying 
surgeon &, when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
hemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, 
& refused to make an award in favour of the 
dependants, on the ground that they had not 
discharged the onus of proving that lead 
poisoning either caused, contributed to, or 
accelerated death :—Held: there was evi- 
dence to support the finding, & no mis- 
direction.—-YOUNG v. KEEBLE, Lip. (1928), 
21 B. W. O. OG, 294, C. A. 


3821c. —----.]—-An odd job man in spinning mills 


was certified as suffering from epitheliomatous 
ulceration of the skin due to mineral oil. 
He died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that he had 
not contracted the disease in their employ- 
ment & that death did not result from the 
disease :—-Held: the judge was not entitled 


to refuge to hear the evidence, & the case 
must be remitted for rehearing.—_NEEDHAM 
: ia MiL.. Lrp. (1928), 21 B. W. CO. C. 189, 
O. A. 

3825. Add. Annotations :—~Consd. Kees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Refd. Powell v. Cauldon Potteries, 
(1926), 96 L. J. K. B. 245. 


3829a. What amounts to decision.]-—A medical 
referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agrecing with or against that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive :— 
Held: there had been no decision by the 
medical referee, & the %c must go back for 
‘ the appointment of &Z£resn medical referee.— 
JONES v. WILLIAM MUIRHEAD MACDONALD 
Witson & Co., Lip. (1926), 19 B. W. C. C. 

412, C. A. 
83831. Add. Annotation :—Distd. Macy v. Cork 
ae Co. (1928), 21 B. W. O. C. 


3834. Add. Citations :—-affd. sub nom. EVANS 
(RICHARD) & Co., Lrp. v. ScaniiL (1927), 
137 L. T. 161; 20 B. W. C. C. 348, I. L. 


3834a. |—Macy v. Conk MANUFACTURING 
Co., Lrp., No. 3818a, ante. 


3847. Add. Annotation :—Apprvd. Blatchford v. 
Staddon & Founds, [1927] A. C. 461. 


3858. Add. Annotations :---As to (1) Consd. Vickers 
v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug & Lighterage Co. v. Ingram 
(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement for compensation— 
Facts as to agreement not presented in county 
court.|—On an application for review & 
redemption of weckly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar casc that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the workman had recovered, & by, bis 
uward stopped further weekly payments. 
Tho workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement :—Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were nu materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
workman had recovered was a question of 
fact, as to which there was cvidence to 
support the finding, & there was no mis- 
direction.—East KENT COLLIERY CO. Uv. 
Hmaty (1926), 20 B. W. C. C. 97, C. A. 


8891a. ——.]—MALcoLmM v. BARBER, WALKER & 
Co., Lrp., No. 3359b, ante. 
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Cases 3896a—4076. ENaLisn anp Emer: Dicest SUPPLEMENT. 


3896a. Hearing unsatisfactory—Rehearing ordered.]} 
—HUCKNALL tv. MANCHESTER CORPN. (1928), 
21 B. W. C. C. 8, O.A. . 


3897. Add. Annotation :—Refd. Jones v. Cory 
(1926), 20 B. W. C. C. 251. | 


3954a. Acceptance of money paid into court— 
Appeal as to costs.|—On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, but resps. were given costs 
after the date of filing of their answer. 
pe rst een from so much of the order 
as directed costs to be so paid :—Held : applt. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
& there was no right of ae ea ae wv. 
GRAMOPHONE Co., Lrp. (1927), 20 B. W.C. C. 
346, C. A. 

3954b. ———- By widow—Appeal as to amount of 
children’s allowance.|—-MALCOLM. v. BARBER, 
WALKER & Co., Lrp., No. 3859b, ante. 


3967. Add. Citations :-—96 L. J. K. B. 254; 20 
B. W. C. C. 198. 

3969a. }—An infant workman having ob- 
tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant :—Held: the proper order was 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
offered in view of the chances of appeal being 
successful, & on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apply.—MAKSHALL v. 
KIDDLE (1927), 20 B. W. C. C. 614, C. A. 


$981. Add. Annotations :-—Refd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 

3883. Add. Annotation :—Refd. Middleton Estate 
5 aga Co, v. Finan (1926), 20 B. W. C. C. 





3990. Add. Annotation :—-As to (1) Refd. Vickers 
v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 


4009. Add. Annotation :—Refd. Campbell v. Pollak, 
{1927} A. C. 732. 


4012a. Employer ordered to pay costs.|—- 
SIDNEY LEE (EXETER), Lrp. v. JAMES, No. 
35045a, ante. 

4013. Add. Annotation :—Refd. Middleton Estate 
ne eae Co. v. Finan (1926), 20 B. W. C. C. 

40140, 


PART XIV. SECT. 22, SUB-SECT. 5. 

ni, ——- —-—.J—M'DOUGALL v. 
SUMMERLEE IRON Co., Ltp., [1927] 
s. Cc (H. L.) 72,.--SCOT. 


PART XIV, SECT. Fig, SUB-SECT, 1.—~ 
3979 ii. S. P. M ARnLE v. Bowe 


(J. & R.), Lrp., [1927] 8. ©. 779: 20 
B. W. C. G. 790.—SCOT. 





-|--On an application to reviéw weekly 


remit 





PART XIV. SECT. 24, SUB-SEOT. 1.-—J. 


(c. 42), 5. 25 (1), is the person applying 
for registration at the time 

the medical referee is made.-— 
EASTON ¥. NIDDRIE 
Co., Lrp., [1927] 8.0.33 20 B. W.C.C,. 
6523.—SCOT. 


PART XIV. eect 25, SUB-SECT. 1.-— 


fi, —— -J--The fact that pltf., 
who was suing in Admity. for damages 20 


payments the employers received a letter 
from the workman's solrs., asking what was 
the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the lds. a week to 2s. 6d. a week 
or to such other sum as the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to 102., ordered the 
employers to pay the costs:—Held: on the 
correct reading of the letter stating the 
diminution claimed the- employers were 
successful on the award given, & the order 
as to costs should be set aside, & by consent 
of the employers, each party was ordered 
to pay their own costs.—MIDDLETON EstTaTE 
& CoLtimry Co., Lrp. v. Finan (1926), 20 
B. W. 0. 0. 207, C. A. 


4019. Add. Annotations :—Consd. Campbell ov: 
Pollak, [1927] A. C. 782. Refd. Campbell v. 
Pollak, [1927] A. C. 732. 

4032a. Workman’s expenses in getting to medical 
referee’s house.|--The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensatiun, shall be paid a sum for his 
expenses in getting to the medical referee’s 
house.—RIcHARDS v. UNITED NATIONAL 
COLLIERIES, Lrp. (1927), 96 L. J. K. B. 716; 
137 L. T. 467; 71 Sol. Jo. 490 ; 20 B. W.C. C. 
465, ©. A. 

4034a. Taxing fee—-Liability of workman to refund 
to employers.}|—-Notwithstanding Workmen’s 
Compensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 

roceedings against his employers, & has: 
een ordered to pay their costs, he may also 
be made to refund to them the taxing fee 
which they have paid for having those costs 
taxed.-ELWELL v. Crane Founpuy Co. 


(1928), 97 L. J. BK. B. G41; 139 L. T. 
300, C. A. 
4042a. -——-.|—K NIGHT v. SKINNER (1928), 21 


B. W. O. C. 344, GC. A. 

4055a. ———- Owing to subsequent decision of 
appellate court.|—Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong :—Held: his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal.—AxkeErRS v. LONDON & NORTH 
ooo y. Co. (1926), 20 B. W. C. C. 195, 

4068. Add. Citation :—-96 L. J. K. B. 268. 


4076. Add. Annotation :—As to (1) Distd. Adair v. 
Colville (1926), 20 B. W. C. C. 702. 


procecding rarer the ship.—DaGE- 
en tho LAND wv. §.S. CaTaLa, ie 4p... R. 
426; [1927} 3 ne W. R. 97; 38 


B. C. Ii. 440.-——CAN. 
PART XIV. SECT. Ze SUB-SECT. 1.— 


& BENHAR COAL 


4077 i. —— Deduction of costs of 
unsuccesaful action.}--ADAIR v. OOL- 
VILLE & Sona, Lirp., [1927] S.C. 116; 
B. a. C. | Sue 702,—-8COT. 


: resulting from a collision which taused 
sk. Remit to medical referce—Fee of the death of her husband, had accepted & Sons, Lrp,, (19271 8. C. 
referee—-By whom payable.|—The person benefits under Workmen’s Compensa- 116; 20 B. W. GC. CO, 702,-8C0T. 
liable for payment of the fee under tion Act:-—-Held: not to bar her, : Rene eee : 
Workmen’s Oompensation Act, 1923 under the principle of election, from k fi. -A workman, 
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who has brought an action against 
his employer, founded solely upon the 
employer's liability at common law, 
& who has obtained a judgment in 
his favour, is not entitled, if that judg- 
ment be subsequently set aside upon 
appeal, to have compensation assessed 
in the action under Workmen’s Com- 
pensation Act, 1906 (c. 58).—-W4RD v. 
a ir [1927] a R. 299.—~IR. 


Vol. 


PART XIV. anor: 2 SUB-SECT. 2.— 

ni.-— From contractor.}— 
GeppES v. DUNFERMLINE DISTRICT 
Commirres, [1937] 8. 0. 7897; 20 
B. W. CO. re 815.—SCOT. 


sm. ‘* Recover ”’ damages — What 
amounts to.|——The phrase “ to recover ” 
damages tu Workmen’s Compensation 
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-Master 


Act, 1925 (c. 84), 8. 30 (1), means 
“+o receive payment of ’’ damages, & 
where &® workman has been unabie to 
obtain payment under a common law 


udement in his favour against a third 
es y, he ia entitled to claim com- 


pensation from his employers.—CUM- 
wat ». LANARKSHIRE TRAMWAYS 


BER. 
Go., [1927] 8. CO. 407; 20 B. W. O. ©. 
780—-SCOT. 


Cases 31—58. ENGLISH AND EmprrE Diaest SUPPLEMENT. 


MAYOR’S AND CITY OF LONDON COURT. 


Part !1.—Jvurisdiction. 


31. Add. Annotation :—Distd. Lake v. Cronin, Hunt v. Cronin (1928), 92 J. P. 191. 


Part Ill.—Practice and Procedure. 
58. Add. Annotation :—Refd. Re Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Ch, 316. 
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Vol, XXXIV.—-Cases 15—224 


MEDICINE AND PHARMACY. 


Part I.——Physicians and Surgeons. 


15. Add. Annotation :—Distd. Way v. Bishop, [1928] Ch. 647. 


Part H.—The General Medical Council and Similar Bodies 
in the Dominions. 


24. 


712. 


Add. Annotation: 





Generally, Mentd. R. . 


Leicester JJ., Ex p. Allbrighton, [1927] 1 


K. B. 657. 


. Add. Annolation :—Gene Uy, Mentd. R. »v. 


Leicester JJ., Ea p. Allbrighton, [1927] 1 
K. B. 557. 


Part I1l_—Medical Practitioners. 


Add. Annotation :—Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. : 


105. Add. Annotation :—Folld. Macnaghten ov. 


Douglas, [1927] 2 K. B. 292. 


106. For the existing paragraph substitute the 


205b. 


report of discipline committec. }—CHUROH 
COLLEGE oF Faroe & Sur- 
GyONs, ae R. 957; 


2D 


a i. 
committee. ]}—Re McLAUCHLAN & COL- 
LEGE 4 Soe & SURGEONS, 
Wav. 
22 Alta. ‘A a 553.—CA 

b i. 


22 Alta, ¥ Yh. 560 


following paragraph :— 
-]—- Medica] Act, 1858 (c. 90), s. 32, 


re tte 





does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice.—MACNAGHTEN v. DovG- 
LAS, [1927] 2 K. B. 292; 96 1. J. 1. B. 788 ; 
137 L. T. 518; 91 J. P. 1483; 48 T. LR. 
5253; 71 Sol. Jo. 409, D.C. 


Part V1l.—Dentists. 


205a. ——-- ----- Non-payment of annual retention 


fee.|— Dentists Act, 1921 (c. 21), 5. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee.—TATTERSALL v, 
SLADEN, [1928] Ch. 318; 97 L. J. Ch. 145; 
138 L. T. 577; 44 T. 1. R. 2373 261, G. BR. 
217. 

= 


The word ‘ misdemeanour ” in Dentists 
Act, 1878 (c. 33), s. 13, is not confined to 





47 Can, Crim. Cas 





—— Must be specified in 


[1927] b iii. 
47 7 Can. Crim. Cas. 297 ; 





varying, [1927] 





Jurisdiction of discipline 


L. R. 953; [1927] 2 severe :—Held : 


; 47 Can. Crim, Cas. 290 ; 








Vues. of ¢ Pie dcaae 








PART II. SECT. 2. D. LL. R. 957 5 [1927] 2 W. W. ht. 9; 

. 297; 22 Alta. L. R. 
560; varying, rerytaes D. I.. R. 701.— cena 
CAN. 


eel 





punishment.j}—Where applt.’s conduct Os 
was such as to bring him within the (1927] V. L L. R. 502 ; 
R. 701.— CAN. disciplinary powers of the council & 
it was right in punishing him thercfor, 
but in all the circumstances of the case 
the punishment imposed was tuo 
his name should be 
Sirah Sa register on hee 31, 
—Re McLAvcHLAN ‘OLLEGE 
OF PHysicians & SURGEONS (Alta.), tho eoceaneutic art. 
11927) 3 DL. R. 





indictable misdemcanours.—-PICKUP Vv. 
UNITED KINGDOM J)ENTAL Boarp, [1928] 
2K. B. 459; 971. J. K. B. 604; 139 L. T. 
607; 92 J. P. 147; 44 7. L. R. 514; 72 
Sol. Jo. 369; 26 L. G. R. 393, D. C. 


206. Add. Annotation :-—Mentd. R. v. Leicester JJ., 


Ez p. Allbrighton, [1927] 1 K. B. 557. 


223. Add. Annotation :—Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307. 


224. Add. Annotation :—Refd. Dominion Press v. 


Customs & Excise Minister, [1528] A. C. 340. 


PART ITI. stack ib. SUB-SECT. 2.-— 


a ae v. NAIRN, 
026i 8 A. 8S. R. 1.--+AUS. 


———.]--—-O’CONNELT 1%. CPLIEY » 
49 A. L. T. 923 
[1927] Argus L. It. 423. —-AUS. 


PART VI. SECT. 1 

.]—The rule as 
to the skill required of a dentist is the 
same as that with regard to the skill 
of a member of any other branch of 
Where he is 


To mitigate 


a i. ee ee ee eee 





(1927), a registered & injury results from his 


bel — To set aside troatment, the presumption is that he 
made t jurisdiction. rad be R. 388 ; 48 Can. Crim. is competent & that Pthe treatment 
Re "Gichavortay & cami na : we corel , until one eerie ena 
YSICIAN URGEONS, —MCTAGGART ¥v OWERS, ; 
D. L. R. 953; [1927] 2 W. R. PART III. SECT. 3, SUB-SECT. 1. D. L. R. 28 ; 36 Man. L. R. 73; [1926] 
rf Pipes oo Cas. 290; 22 Alta. L. R 86 iv. -— ./-Hospital Mable 3 WwW. W. R.'513.--CAN. 
55 for the nogligence of nurses after an 
b ii, —— To refer matter operation.-—~NYBERG v. PROVOST MUNI- Needed VI. SECT. 2. 
back to discipline committee for recon- CIPAL Hosprrau Boarp, [1927] 1 207 eee J Ei 
sideration.}—CuHUROCH v. COLLEGE OF D.L. R. 969; [1927] S. CU. 1. 226.—- Keene iY 996), aw Ss. RN. S. W. 463 ; 
PHYSICIANS & SURGEONS, (1927] 2 CAN. 43 N.S. W. W. N. 136.—-AUS. 
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Cases 242-257. 


242, Add, Citation :—28 Cox, C. C. 308, D. C. 
242a. ——— Prosecution under Dangerous Drugs 


Part 1X.—Drugs. 


Act, 1925 (c. 74)—Act not in operation.]— 


Part X.—Poisons. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Conviction quashed.—R. v. KYNASTON (1928), 
19 Cr. App. Rep. 180, ©. C. A. 


257. Add. Annotution :-—Refd. R. v. Cory, [1927] 1 K. B. 810. 


PART IX. SECT. 1. 


242 i. Dangerous drugs—Procuring 
drugs for unlicensed or unauthorised 
person——Doctor supplying wife with 
orders on chemiat.J-~A complaint, 

which charged a medical Lap eornane 
with procuring dangerous for 
his wife, in contravention ot aye 
Drugs Act, 1920 (c. 46), 5. 7, & Danger- 

us Drugs Regulations, 1921, reg. 4, 
libelled #1 that accused had delivered to 
his wife five order forms of different 
dates, signed by him, in which he 
pretended that the drugs specified in 
the orders were required by him for 
prteene uso only, “ while you well 
ew that the order forms were granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
use, she not being @ person Licensed 
or otherwise authorised to be in 
possession of the drugs,’’ & that his 
wifo presented the or der forms to 
certain chemists & thereby obtained 


the drugs :—Held: tho complaint 
poleyanely charged an offence against 
the Act & regulation libelled, in respoct 
that ne. the ag? Poems: inoamuch as 
they for professional use 
only,’’ were ar Teeecri pene ; (2) the 
rocedure alleged to ve been fol- 
cower negatived the view that accused 
dispensing his own medicine; 
(3) the wife was not a messenger’ on 
behalf of her husband, but a person 
obtaining drugs on her own bebalf & 
for her own use. —STRATHERN v. Kose, 
{1927} 8. C. (J.) 70.—8COT. 


PART X. SECT. 1. 


——.}—-R. v. Smite, [1924] 
a3. a BR. 427; 55 O. iL. R. 549.—CAN. 
h ii. Conviction under amended 
Act—Amendment not in operation.)-—- 
Held: the conviction bea bad.——R. v, 
Soo Gong, ie 2D. L. R. 269; 
11927} 1 W I. 669; 47 Can. Crim. 
Cas. 275; 38 BOG  R. 321.—CAN, 





798. 


PART X. SECT. 2. 


258 ifi. .J—Held: a com- 
plaint, which set forth that a duly 
atered chemist on a specified date 
did keep an open shop for retaifling 
poisons, contr. to Pharmacy Act, 
1868 (c. 121), 68. 1, 15, as amended by 
Poisons & Peaeuare Act, 1908 (ce, 55), 
s. 3 (1), & stated that accused, * not 
pene personally present & bond fide 
ucting the sale,’ did sel] to a person 
nained, by the hand of an assistant 
who was not a duly registered chemist, 
certain poisons, did not relevantly 
cha @ contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an isolated 
sale when the registered chemist did 
not happon to be present, was not an 
offence under the statutes, & par- 
ticularly was not an offence under 
1908 Act, 8. 3 (1).—-LINSTERAD V. SIMP- 
HON, [1927] 8. C. (J.) 101.-—-SCOT. 








METROPOLIS. 
Part IIl!_—The London County Council. 


8. Add. Annotation :—Refd. Collins v. Whiteway, [1927] 2 K. B. 378. 


Part VIl.——-Officers of Metropolitan Authorities. 


29a. Transfer of existing officer to borough council 


—-Right to remuneration for additional duties 


—London Government Act, 1899 (c. 14), 


ss. 8 (8), 30 (1).J—Gnay v. Hackney 


BorovuaH Counciiv41904), 2 TG. R. 429. 


Part Xl.—Metropolitan Building Legislation. 


81. In lieu of the paragraph following the catch- 


words substitute as follows :— 

The comrs. under Metropolitan Building 
Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 


to pay:--Held: the six months, within 
which a complaint was to be made. were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 

Add. Annotation :—Apld. Ashby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397, 


Part XIV.—Customs of London. 


143, Add. Annotation :—-Mentd. Campbell v. Pollak, [1927] A. C. 732. 
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Cases 1120a—1228. ENGLIsH AND Empree Dicsst 


1120a. Who entitled to recover—Co-existencé of 1188. Add. Annotation :—Refd. Edwards v, 
majority & minority checkweighers.)—BxL1. uncaegurwen Colliery Co., James v. Same, 
v. BENNETT, No. 1117a, ante. Jenkins y. Same (1928), 96 L. J. K. B. 337. 


Part XV.—Quarries. 


1228. Add. Annotation: -Refd. Coleshill v. Manchester Corpn., [1928] 1K. B. 776. Mentd. Oldham 
v. Sheffield Corpn. (1927), 186 L. T. 681. 


PART XIV, SECT. 1, SUB-SECT. 9.—A. PART XIV. SECT. 1, SUB-SECT, 9.— PART XIV. SECT. 2, SUB-SECT. 4. 
B. G} tl. —— Mining Act, of 


z Ontario, 
sp. Statutory defence—Nature of.j— R. S. O., 1914 (ce. 32), 8. 164. eta YLE 
Observations on the nature of the st. Duty inspect every part of FoLgy-O’BRIEN, ta (1915), 7 
statutory defence competent to mine- mine in tye is carried on.}— QO. W._N. 780; 8 0. . 362; 
owners under Coal Mines Act, 1911 Hcld: a disused cut through was part 0. L. R. 42. 


(c. 60), 8. 302 (8).—PARK v. WILSONS of a mine, in gla of which inspection f ii. ——-.+-HULL v. SENECA 
& CLypE Coat Co., HAGGERTY ¥v. was necessary.— Ex p. ce (1927), SUPERIOR 8 SILVER NES, LTD. (1915), 
Wirsons & CYLDE CoaL Co., [1928] 27S. RN. 3. W. 64; 44.N.8 W.N. 80. W.N. 301 ae O. L. R. 657: ; 24 
S. O. 121.—ScorT. 39.—AUS. Doh. R. 264.--OAN 
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434a. 


44.54. 


Vol. XXXV.—Cases 12—455. 


MISREPRESENTATION AND FRAUD. 


Part 1.—Representations Generally. 


12. Add. Annotation :—Retd. Re Wait, [1927] 


] Oh. 606. © 
Add. Annotation :—As to (1) Refd. Public 


eo v. Lancaster Duchy, [1927] 1 K. B. 


Part Ill—-What Constitutes Misrepresentation. 


118. Add. Annotation :—Apld. Hands v. Simpson Fawcett (1928), 295, 


Part IV.—Fraudulent and Innocent Misrepresentation. 


185. Add. Annotation :—As to (2) Refd. Greer v. 


Downs Supply Co., [1927] 2 K. B. 28. 


219. Add. Annotation :—Refd. Torbay Hotel v. 


Jenkins, [1927] 2 Ch. 225. 


Part -V.. 


254, Add. Annolation :—Gener 


, , Mentd. IT. 
H., [1928] P. 206. 


Inducement, Materiality, and Alteration of 


Position. 


389. Add. Annolation :—Mentd. Greer 7. Downs 


Supply Co., [1927] 2 K. B. 28. 


.|—HUTCHINSON v. MORLEY (1839), 2 
Arn. 2; 7 Scott, 341; 3 Jur. 288. 





439. Add. Annotation :—Refd. Lake v. Simmons, 


[1927] A. O. 487. 


.] —-Pltf. desired to be present 
at the first performance of a play at a theatre. 
jTe knew that, in consequence of his having 
made certain serious & unfounded charges 
against some members of the theatre stafi, 
an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a fricnd, who 
bought the ticket at, the theatre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 








pitf. was refused admission to the theatre 
on the night in question. Pltf. claimed 
damages from deft. for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket :—Held: 
the non-disclosure of the fact that the ticket 
was bought for plitf. prevented the sale of the 
ticket from constituting a contract as alleged, 
the identity of pltf. being in the circum- 
stances a material clement in the formation 
of the contract, & the action failed.—Saip 
v. Burt, [1920] 3 K. B. 497; 90 L. J. K. B. 
239; 1241.7. 413; 361. L. R. 762, 


Annotations :-—Consd. Dyster ». Randall, [1926] Ch. 932. 
Apld. Scammell v. Attlee (1928), 45 T. L. R. 75. 


455. Add. Annotation :—Refd. James v. British 


General Insce., [1927] 2 K. B. 311. 


PART I. SECT. 7. 
& i. I—LAMB wv. WALTERS, 
{1 26) App. D. 358. 8. AF. 


PART III. SECT. 2, SUB-SECT. 2.-— 
A. (a). 


128 1. Whether amounting to misrepre- 
sentation.]——Where although  repre- 
sentations, inducing the making of a 
contract, are frue so far as they go, 
they do not cover the whole truth, 
the non-disclosure, whother fraudulent 


or innocent, may, according to cir- 
cumstances, 60 relate to the essence 
of the contract as to entitle the repre- 
sentee to rescission.— CANADIAN FARM 
IMPLEMENT CO., Dp. v. ALBERTA 
FOUNDRY & MACHINE Co., LTD. (Alta.), 
1927} 2 D. L. R. 871; [1927] 1 
. W. BR. 1025.—CAN, 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 


178 ii, —-.}—MACFARLANE 2%. 
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Davis (Sask.) (1911), 18 W. lL. R. 498. 
SAN. Pit ) L. R. 498 


ad. Pleading.}—Where a declara- 
tion alleged that representations were 
made by deft. faleely & fraudulently 
to induce pltf. to act upon them, bu 

d not contain any allegation that 
deft. knew the representations so made 
by him to be false :—Held : the declara- 
son waa ih eee AY v. CAMP- 

) « e e 2 ¢ ° ( « 

475.—CAN. op ese) 





Cases 464—783. ENGLISH AND Emprre Digest SuPPLEMENT. 


Part VI._-Who are deemed Parties to the Representation 


464. Add. Annotation :—Refd. Konskier v. Goodman, [1928] 1 K. B. 421. 


Part Vil_—Remedies for Misrepresentation. 


509. Add. Annotation :—Refd. Houghton v. Nothard, Lowe & Wills (1927), 44 T. J. R. 76. 


Part IX—Proceedings for Rescission. 


637. Add. Annotation :—Mentd. Re Article X of 695. Add. Annotation :-—Refd. Hyman v. Hyman, 


Articles of Agreement for a Treaty between Hughes v. Hughes (1928), 139 L. T. 416. 
Great Britain & Ireland (1928), 45 T. L. R. 739. Add. Annotation :—Mentd. Weld v. Petre 
57. (1928), 97 L. J. Ch. 399. 

649. Add. Annotation :—Refd. Public Trustee v. 748. Add. Annotation :—Refd. Weld v. Petre 
Lancaster Duchy, [1927] 1 K. B. 516. (1928), 97 I. J. Ch. 399. 


Part X.—Misrepresentation as a Defence. 


7174. Add. Annotation :—Refd. Re Wait, [1927] 1 Ch. 606. 


Part Xl——Effect of Fraud on Innocent Parties. 
783. Add. Annotation :—Mentd. Re Stanton, Hogg v. Maule (1927), 44 T. L. R. 118. 


PART ew SECT. 1, SUB-SECT. = —A. PART IX. SECT. 2, SUB-SECT. 4.--A. paid two instalments of the price, but, 
when sued for the balance of the price, 





531 — v. 708 i. When ordered.) —ILESS v. Ross a 
Mypvaor (847), 6 ULC. R, 272. (Sask) 11312). 22 W. LL. Kt. 7425 3 it tre Rencrerane pa tiew terete 
: » 251; 8D. L. N. 798, CAN. the falsc & fraudulent misrepresenta,- 


T. 1, SUB-SECT. 5.—C. =: oa tions of the seller :—Held: the pur- 
PART VIII. SEC T PART IX. SECT. 2, SUB-SECT. 5.--C.  Ghaner’y claim of damages, being 


588 iii, ———.J—BLOIS v. CITY OF ; 
7; 722 i. General rule.) — KLEYNHAUS illiquid, & based not upon the contract 
af Ane no 21), 4 N. 8. R. 207; 56 BROTHERS vv. WRASSELS’ 'T'RUSTEE, of sule but upon delict, could not con- 
{1927] App. D. 271.—S. AF. stitute a rclevant defence to the action, 


PART VIII. SECT. 1, SUB-SECT. 5.—D. : & could not be dealt with as . counter- 
898 i. Date of ascertainment of valuc PART IX. SECT. 3, SUB-SECT. 6. ee ries oo an aay ‘ 


—Date of purchase. | ~HARDMAN v. 142 ii. ——.]--CARRIQUE v. CaTIs 
McLEop (1926), 26 S. lh. N. Ww. Aaa ve e W.N. 500; 320. L. R. 
578; 43 N.S, W. W.N. fb4 AUS. 548— Etieh XI. i 
ve ee a 1 ANDERSON 
PART ae SECT. ee stot 2.—C. PART X. SECT. 3, SUB-SECT. 1. asi), “br Ww R. 75 d. (1915), 
EELER v. ATKIN- 773 ii. -J—A doctor sold 28 W rR. aba + 20 PD. fl R. 97; 








t 


642 ——.|— 
SON (1926), ), 28 W. X. cn R. 12.—- AUS. his practice for £500. The purchascr 24 Maa 1. R, 403, --CAN. 
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Vol. XXXV.—Cases 5—533. 


MISTAKE. 
Part |.—Nature of Mistake. 


5. Add. Annotation :—Mentd. Tredegar v. Harwood (1928), 97 L. J. Ch. 


Part I1l]_—Mistake of Fact. 


64. Add. Citations :—96 L. 
i. T. 233; 48 T. L. 


16, H. L 


J. K. B. 621; 137 
R. 417; 33 Com. Cas. 


65. Add. Annotation :—Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

66. Add. Annotation :—Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

71. Add. Annotation :—Refd. Lake v. Simmons, 
[1927] A. O. 487. 

712. Add. Annotation :—Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

75. After this case add ‘‘ Sce, also, 


SENTATION & Ifraup, No. 446a.” 


Part V.—Relief in 


249. Add. Annotation :—As to (1) Refd. Public 
Hae v. Lancaster Duchy, [1927] 1 K. Lb. 


293. Add. Annotation :—Refd. Eagle Star & British 
Dominions Insce. v. Reiner (1927), 48 T. L. R. 


259. 


86. Add. Annotation :—-Refd. Chaney v. Maclow 


(1928), 45 T. L. Rt. 135. 


87. il Citations :-—96 L. J. Ch. 388; 136 L. T. 
94. Add. Annotation er Apld. Kennedy v. 


‘Thomassen (1928), 45 T. L. R. 122. 

After this case add ‘“‘ See, alsv, CONTRACT, 
No. 3081a.”’ 

Add. Annotation :~—-As to (3) Apld. London 
Holeproof Hosiery Co. v. Padmore (1928) 
44 T. L. R. 499. 

Add. Annotation :—Generally, Refd. Llome & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 45 T. L. R. 134. 


125. 


173. 


Cases of Mistake. 


‘ . SMITH v. PAWSON (1855), 25 
J... tt, O. Ss, 40, C. A. 
Anileiian :—Mentd. Musgrove v. Smith (1855), 24 L. J. Ch. 
39. 





420. Add. Annotation 
97 L. J. Ch. 321. 


:-~Expld. Ae Mason (1928), 


Part VI.——Recovery of Money Paid under Mistake. 


458. .1dd. Annotation :—Apld. ome & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 TI. L. R. 134. 

463. Add. Annotation :—Mentd. Ae Harrington 
Motor Co., Ha p. Chaplin, [1928] Ch. 105. 


464a. Mistake must have been cause of payment. ]|-— 
Where an action was brought for moncy 
paid under a mistake of fact, & pltf.’s evidence 
showed that if he had known of the fact, 
his ignorance of the law would still have led 
him to pay :—Held: as knowledge of the 
fact would not have affected his conduct the 
action failed.—HoMeE & COLONIAL INSURANCE 


PART II. SECT. 2, SUB-SECT. 1. 


11 v. J—Held: even if the 
Money had been paid under a mistake 
of law, it could not be recovered. back. 
—CAULFIELD vt. ARNOLD (NO. 2), BR 
1D. L. R. 298; 34 B.C. R. 398.—CA 





PART Il. SECT. 2, SUB-SECT. 7. 282 iil. 


li. -.}—BURKH v. RITCHIE (1906), 
Cout. 365. —OAN. 


PART V. SECT. 2, SUB-SECT. 1. 

216 ii. Mistaken belief that 
money due—Onus of proof on plaintiff.) 
oe pre REICHH, [1927] App. D. 
Vv enn De ry 


Held: 


N. L. R 


PART V. SECT. 0. tee UB-SECT. 1.— 


Ra aan v. MCLEAN 
(186i), 13 , 13 Gr. 361.—CAN. 


PART V. SECT. 3, SUB-SECT. 2.— 
A. (a). 


Revsd. on other grounds, Scyrnms & Co. 
Vee 3 W. W. R. 480; 


———.] 
bore (1087) NL Z. L. R. 119.—N.Z. 
sf. Reasonablencss 
not a question 
TSHOBA COLLIERY (NATAL), LYD. v. 
eae a al Seay oa LTD. (1926), 


Co., Lrp. v. LONDON GUARANTEE & ACCIDENT 
Co., Lrp. (1928), 45 T. L. R. 134. 

Add. Annotation :—-Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia &China 
(1928), 97 L. J. K. B. 609. 

Add. Annotation :—As to (2) Apld. Home & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 45 T. L. R. 134. 

Add. Annotation :—-Consd. Ae Mason (1928), 
97 L. J. Ch. 321. 

Add. Annotations :—As to (2) Distd. Reckitt 
v. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 63. Generally, Refd. Home & 


470. 


487. 
511. 


533. 


PART V. SECT. 3, SUB-SECT. 2.— 
A. (b). 





300 ii. J y) Vv. 
Boutron (1857), 6 Gr. cassie ala 


800 iii. 
new: mi GOLD redial FURN. 





MFG. 
(Ont. )s 


48 D. L. RR. [1987] 2D. L. R. 323 ; 8 0. B. R. 169.— 


—SAMBON_ v, 
PART VI. SECT. 2, SUB-SECT. 2. 


475 xix. -J—CANADIAN MOR?T. 
GAGE ASSOCN. v. hi., [1917] 1W. W.R 
1130; 10 Sask. L. R. 30; 33 D. L. a 
AF. 43.—CAN. 


mistake. }— 
in issue.— 


of 
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Cases 533-562. EneuisH anp Emprre: Digest SupPLEMENT. 


Colonial Insce. v. London Guarantee & Acci- HKuropean Bank v. Zalzstein, [1927] 2.K. B. 
dent Co. (1928), 45 T. L. R. 184. Mentd. 92. 
British & vere Huropean Bank v. Zalzstein, 540. Add. Citations :-—[1927] 2 K. B. 92; 96 
[1927] 2 K. B. 92. z a K. B. 689; 187 L. T.127; 48 T. L. RB. 
536. Add. Annotation :—Consd. Re Mason (1928), 562. Add. Citations :—187 L. T. 588; 17 Asp. 
97 L. J. Oh. 821. M. L. ©. 305. 
Add. Annotation:—Expld. Smith Hogg v. 
537. Add. Annotation :—Refd. British & North _ Bamberger (1928), 97 L. J. K. B. 458. 


ariel VI. SECT. 3, SUB-SECT. 1. of law—Subsequent declaration oflaw quent crane pel decision reverses tho 
~~~. | FISHER v. LUKE, [1926] arpede Money voluntarily paid at former emer tbs tanding of the law.— 
Vv. uo R.190; 47 A. L. “i. 165.—-AUS, & time when the law is in favour ofthe JULIAN 1 + Avow KLAND s(MAvOR, ETO.), 


562 i. Effect of change in understand- payee cannot be recovered, if a subse- [1927] N. LL. R. 453 
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Vol. XXXV.—Cases 8—346a. 


MONEY AND MONEY-LENDING. 
Part I.—Money. 





8. Add. Annotation :—Refd. Anchor Donald ; . 

S On 4 (1028), 46°C. ROT onaldson 10 oo oo -Refd. Re Wait, [1927] 1 
Part I|—Currency and Rate of Exchange. 

12. Add. Annotation :-—~— 52, Add. Amnnotation:—F fd. Richardson v. 
Now Vouk ute seus, ( aa? oe: ik ae Richardson, [19274,P. 2.8. 

930, 63. ae eal :—98 L. J. K. B. 930; 187 
Part 111—-Interest. 

101a. -.}—SWEETLAND v. Saura (1833), 1 v. Lala Jagmohan Das (1927), 43 T. L. R. 
Cr. & M. 685; 3 Tyr. 491; 2L. J. Ex. 190; 536. 

140 EK. R. 632. 219. 1928) ganas a Tae Weld v. Petre 

119. Add. Annotation :—-Refd. Graigola monn : 

Co. v. Swansea Corpn., [1928] Gh. 31 ey at rn ee ae a ta Pet 
: nnotation :—Consd. eld v. Petre 
145. Add. Annotation :—Mentd. Lala Indar Prasad (1928), 97 L. J. Ch. 399. 
Part IV.—Money-Lending. 

286. Add. Annotations :—Generally, Refd. Glaskie 843. Add. Annotation :—Refd. Merz v. cou 
v. Watkins, [1927] 2 K. B. 181. Mentd. Re hte Equitable Money Soc., [1927] 2 K. 
Debtor (No. 229 of 1927), [1927] 2 Oh. 367. 

204. Add. Annotation :—Generally, Mentd. Re 345. ada. Annotation :—Refd. Merz v. South 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. Mi Equitable Money Soc., [1927] 2 K. B. 

8 1. es 4 

Of. id. Annotation -— Menta. ave Debtor (No. ga¢ 4dq. Annotation :—As to (1) Refd. Merz »v. 
Se isha ace Valet eid South Wales Equitable Money Soc., [1927] 

802. Add. Annotations :—Refd. Glaskie v. Watkins, 9 K. B. 36 “a ee nana res 
{1927} 2 K. B. 181. Mentd. Re Debtor 
(No, 220 of 1027}, (1027 2 Gh, 807 1, oe a 

ole. an a are :-—Consd. Ke Mason (1928), became incorporated as a limited co. & began 

304. Add. A ; ; : to carry on business as money-lenders & were 

‘ eT aL KB rir aes Pirie v. Richard gel ed as uch, & they made an onde 
’ oo : s., who signed a promissory no 
816. Add. Annotation :—Refd. Merz v. South aokeoing: to pay the amount to the sectetary 


PART III. SECT. 2, SUB-SECT. 1.—A. A. C. 
n. Revad., 648. C. R. 396. 


Wales Equitable Money Soc., [1927] 2 K. B of deft. society, which was mentioned by 
366. name in the note as the society of which he 
borrowing for necessity. —- SUNDER 
MULL o Baer TYA KINKER SAHAVA 
. 55 Ind. App. 85.—IND. 


380; 96 L. J. P. C. 41; 
L. T. 646.—AUS, 


136 


saci III. SECT. 2, SUB-SECT. 1.—B. 
———,J——DUNN v. R, (1901), 1 
Con. Sis. 728.—OAN, 


PART Ill. SECT. 2, SUB-SECT. 2.—O. 
pictues, hott s Deke a0 
LUCHER, ‘ ; 

ae Cc. R. 420 0.--OAN, 
Crown Suits Act, 1898 


Under 
‘ef Vict. No. 9, W. A.)—Whether pay- 
fe De. Oroun t-R. 0. MONRIE, 11094] 


PART to SECT. ites SUB-SECT. 3.—A. 
sk. threat. 
roan v. Worn ges), "41 Cc. L. Te 

1; 26S. R. N.S. W. 380.—AUS. 


PART III. SECT. 6, SUB-SECT. 1. 

ci ee --—CLYDE NAVIGATION 
TRU KELVIN Sniprine Co., 
Lip, * 18871 8. C. 422.—SC OT. 

af. Rule in India.}—In India com- 
pound interest is common, & often 
may be necessary & proper upon a 
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(1927), L 


PART IV. SECT. 1, SUB-SECT. 1.—A. 
282 i. Question of fact.}—-1n cach case 
itis a Ce of fact whether a person 
is n the business of arte 
len — ERR v. BOumson [1928] 
N. Ze e R. 154.—-N. Z 


PART IV. SECT. 2, SUB-SECT. 3. 
ado ic a arT (1020) 36 
‘ OLDSTEIN ¥ 
BLN. S. W. 354; 43 N. 8. We WN, 
13. RUS. 


Cases 346a—456a. 


377. 


ENGLISH 


was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c):—Held: as no one could sue on 
the note except the secretary, the security 
had been taken in a name other than defts.’ 
registered name, & pltfs. were entitled to 
the declaration claimed.—MERZ v. SOUTH 
WALES EQUITABLE Monery Society, LTp., 
[1927]2 K. B. 366; 96L. J. K. B. 1020; 1387 
L. T. 626; 43 T. L. R. 456, C. A. 


Add. Annotation :—As to (1) Refd. 


Crossing- 
ham v. Park (1927), 96 L. J. K. B. 1036. 


377a. Before proceedings taken by money-lender 


for recovery of money lent.]—(1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
‘* expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,’’ is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings.—CROSSINGHAM v. PARK, [1928] 1 K. B. 
330; 96 L. J. K. B. 1036; 137 L. T. 651; 
43 T. L. R. 647, D. C. 


379a. Jurisdiction of county court—Amount of 


money lent over £100.]|—CRossINGHAM v. 
PARK, No. 377a, ante. 

.—— —— ——.]—(1) In order that there 
should be a contravention of Money-lenders 
Act, 1927 (c. 21), s. 5 (3), it is not mecessary 
that a person acting as agent or canvasser for 
the purpose of inviting the public to borrow 
money from a money-lender should be 
employed by the money-lender, & the trans- 
action will be illegal if the money-lender, 
although not having employed that person, 
nevertheless has consented to or connived 
at his acting in that capacity. 

(2) Interest at forty-eight per cent. per 
annum for a loan amply secured by a bill of 
sale is excessive, & the transaction is harsh 
& unconscionable within sect. 10 of the above 
Act.—VERNON-JEFFREYS Vv. PINTO (1928), 97 
cig Ch. 358; 44 T. L. R. 699; 72 Sol. Jo. 


EmpizeE Dicest SuPPLEMENT. 


410a. ———.]—-VERNON-JEFFREYS v. PINTO, No. 


434. 


38la, ante. 


Add. Annotation :—As to (2) Reid. Glaskie v. 
Watkins, [1927] 2 K. B. 181. 


434a. Remitting action to county court—Whether 


442. 


4424. 


445, 


446. 


447, 


448. 


449. 


claim founded on contract—County Courts 
Act, 1919 (c. 73), s. 1.}—Pitf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & other & necessary relief 
under Money-lenders Acts. Pitf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 :—Held: pltf.’s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), 8s. 1, & could be remitted to the county 
ct. under that sect. for hearing.—-WHITE v. 
SmitH (1927), 98 L. J. K. B. 397; 137 
a i‘ 48; 438 T. L. R. 288; 71 Sol. Jo. 191, 


For ‘‘ Party seeking relief—Ordered to pay 
costs ’’ read ‘‘ Costs—Party seeking rellef— 
Ordered to pay costs.’’] 


Action by money-lender — Judgment 
for reduced amount—Discretion to deprive 
plaintiff of costs.|—In an action by money- 
lenders in the county ct. for money lent & 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs.—TEM- 
PERANCE LOAN FuNbD v. ERwoop (1927), 
137 L. T. 449; 43 T. L. R. 630, D.C. 


Add. Annotation :—Consd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 


Add. Annotations :—Refd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 


Add. Annotations :—Consd. Crossingham v. 
Park (1927), 96 L. J. K. B. 1036. Refd. 
Glaskie v. Watkins, [1927] 2 K. B. 181. 


Add. Annotation :—N.F. Glaskie v. Watkins, 
{1927] 2 K. B. 181. 


Add. Citations :—-{1927] 2 K. B. 181; 96 
L. J. K. B. 469; 137 L. T. 182; 71 Sol. Jo. 
192, C. A. 





456a. Employment of agent or canvasser—Money- 
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lenders Act, 1927 (c. 21), Ss. 5 (3).|—VERNON- 
JEFFREYS v. PINTO, No. 38la, ante. 


Vol. XXXV.—Cases 4587. 


MORTGAGE. 
Part |.—Nature of Mortgage. 


4 Add. Annotation :—Refd. Weld v. Petre 


(1928), 97 L. J. Oh. 399 


72a. S. P. RATOuLiIFF v. DAVIS (1610), 1 Bulst. 29 ; 
Cro. Jac. 244; Yelv. 178; Noy, 187; 80 


BE. R. 733. 
innotations : -—Consd. siya v. Rolle (1749), 1 Atk. 165. 
Refd. Kinsey ». Hoyward (1699), 1 eer Picadas 432 ; 
Donald v. Suckling (1866), L. jk am | ’Q. B. 


78a. .|—-Ordinarily - the com- 
mon law, although a mtge. may be given 











lnnolations :—Mentd. 
aay 67 Je 1? 457. 


without delivering possession, yet a mere 
pledge cannot be given without the delivery 
of the possession of the goods (MELLISH, L.J. )e 
—AYERS v. SOUTH AUSTRALIAN BANKING Co. 
(1871), L. R.3 P. C. 548; 7 Moo. P. C. C. 432; 
19 W. R. 860; 17 E. R. 163; sub nom. AYRES 
v. Soutm AUSTRALIAN BANKING Co., 40 
L. J. P. C. 22, P. C 


Batson v. London School Board 
Refd. Burdick v. Sewell (1883), 10 


Part Il—Classification of Mortgages. 


260. Add. Annolation :-—Refd. Re Wait, [1927] 1 305. Add. Annotulion: 


Ch. 606. 


—As to (1) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 


Part Ill—Parties to Mortgages. 


371. Add. Annotation :—Generally, Refd. Pirie v. Richardson, [1927] 1 K. B. 448. 


Part I1V—Form and Contents of Mortgage. 


488. Add. Annotation :—Distd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

490. Add. Annotation :—As to (1) Consd. Sowerby 
v. Lindsay (1928), 44 T. L. R. 501 

001. In the catchwords for ‘“ charged > read 
** changed.’’ 


501a, ——~ -~-.--.)—JAcKSUN v. INNES (1819), 
Bli. 104; 4 BE. R. 38, HW. L. 
Annotations ; -—Apld. Clark v. Bur gh (1845), 2 Coll. 221. 


Consd. Whitbread v. Smith (1854), 3 De G, M. & G. 727. 
Apld. Heather v. O’Neill (1857), 4 Jur. N.S 

Atkinson v. Smith (1858), 3 De G. & J. 186. 
ings v. Astley (1861), 30 Beav. 260. 
Bank of Whitehaven (1877), 6 Ch. D. 218. Distd. Jones 
v Davies (1878), 8 Ch. D, 205. Refd., Reeve v. Hicks 
cane 2 Sim. & St. 403; Hipkin v. Wilson (1850), 15 
L. T. O. 8S. 559; Plowden v. Hyde (1852), 2 DeG.M. & G. 


Lat Daga 
(1927), 


PART I. SECT. 4, SUB-SECT. 2. 

37 v. —— -+—Where a registered 
instrument clearly shows a transaction 
between the parties to be a sale, oral 





681: 
Walker v. 
O’Neill (1858), 27 L. J. Ch. 


Hddleston ev. Collins (1853), 3 De G. M. & G. 1; 
Armstrong On era 21 Beav. 284; Heather ev. 
; Plomley ve. Floton (1888), 


14 App. Cas. 61. 


505a. 


NILMANI CHAUDHURI 
L, R. 55 Ind. App. 107.—IND. 


PART II. SECT. 2, SUB-SECT. 5.—A. PP. 


—A mtge. of property does not 
alter the existing limitations affecting it, 
except for the purpose of the mtge., unless 
an express intention be shown to resettle it.--- 
HASTINGS (LORD) v. ASTLEY (1861), 30 Beav. 
200; 8 Jur. N. S. 225; 10 W. Rk. 73; 54 





aint ia Consd. E. BR. 888. 
Expld. Dawson v, 587. Add. Annotations :—Refd. Houghton  v. 


Nothard, Lowe & Wills, [1927] 1 K. B. 
246; Liggett (Liverpool) v. Barclays Bank 
(1927), 187 L. T. 443. 


a mtge. to the ct., unuee poy eae fecs 
for registration of mtge.— 
SWEETNAM v. SWEETNAM (1873), 6 
R. 83.—CAN. 


evidence to show that it was intended 
to be a mtge. is inadmissible in evi- 
dence.—_MAUNG ate PHOO v. MAUNG 
inn SHIN (1927), I. L. R. 5 Ran. 644.— 


Hat I. SECT. 6, SUB-SECT. 1. 

51 ——.]— HERRON v. MAYLAND 
(Alta) Y, 14937) 4D. L. R. 171; [1927] 
2 W. W. It. 768.—CAN. 

51 xviii. —— OGL ee v. 
BHAGWAN DIN (1890), I. L 12 All. 
387; L. R.17 Ind. App. ob. AaND s 


seas II. SECT. 2, ee 2.—A. 
.}+—-LEYs v. HOLLING- 
aoe (1878), 29 GC. BP. 66.—-0A N, 


109 i. Specific performance.}—JEWAN 


ee ate a 


sc. Necessity for Go08 Juul Pec 


of laches. es YLW Me 
McMILLAN ne eds 1192714 p L. 


305; 8C. 
PART II. SECT. 3, SUB-SECT. 1.—A. 


~ bi. Certificate of registry—HRequisites 


of.J—Re BRADSHAW & ce COUNTY 
CANN (1867), 26 U. C. R. 46 


se. Necessity for affidavit in Form E— 
Land Titles Act, 1917, 8s. 100.]}—Re 
Lann Tirtes Act (Sask. ); 11919] 1 
ba W. R. 713.—CAN. 


—— -——.)—Re Lanp TITLES 
et CANADA'S LIFE ASSURANUL CO.’S 
Case (Sask.), [1919] 2 W. W R. 47.— 


sg. Registration fees—By whom pay- 
able.]-—A purchaser who, to secure a 
balance of purchaso-zoney, has given 
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PART II. SECT. 6, SUB-SECT. 3. 

293 i. Validity—Omission of penal 
sum in obligatory clause.|}—Held: the 
omission did not render the bend 
uncertain & ineffectual.—GREAT WEST 
Lirk ASSURANCE Co. v. CAMPBELL 
(Man.), [1927] 3 W. W. R. 645.—CAN. 


PART III. SECT. 3, SUB-SECT. 2.—~ 
; A. (a) i. 


343 i. Whether morigagce. concerned 
with application of money.]—-PLACE Uv. 
SPAWN (1859), 7 Gr. 406.—CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 

620 ii. —— Security for future 
advances—Construction of Stamp Act, 
rie (c. 39), ss. 15 (1), 88 (1) 43). j— 


O’SULLIVAN v. OUGHNAN, {1927} I. R. 





Cases 628a—1001a. ENGLISH AND Empire Dicest SuPPLEMENT. 


628a. ———_ -——- Covenant for payment of yearly 
premium & other costs & charges of iInsur- 
ance.|—Held: a mtge. for £1,500, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp.—HALsE v. PETERS 
(1831), 2 B. & Ad. 807; 1L. J. K. B. 2; 108 
E. R. 1842. 

Annotations :-—N.F, Doe d. Merceron v. Braga (1838), 8 Ad. 
& kl. 620. Consd. Richards v. Macclesfield, Cocks v. 
Hdwards (1841),10 L. J. Ch. 329. Distd. Wroughton v. 
Turtic (1843), 1 D & W.. 473 . Lawrance v. 


Ow. e 
(1833), 3 Tyr. 309. 


625a. Second mortgage—-Covenant to pay 
sum secured by first mortgage—First mortgage 
duly stamped.|—A second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to 


pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (b) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured :—Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant made with a different covenantee.— 
MUTUAL PROPERTY INSURANCE Co., LTD. v. 
oe REVENUE Comas. (1926), 1386 L. T. 
ote 


Part VI.—Rights and Liabilities of the Mortgagor. 


633. Add. Annotation :—Refd. Purnell v. Roche, 
11927] 2 Ch. 142. 


7389. Add. Annotation :—Refd. Re Wait, [1927] 1 
Ch. 606. 
71728. 





——--,|— KING v. Brrp, No. 774, post. 


845. Add. Annotation :—Refd. The W. H. Randall, 


[1928] P. 41. 


846. Add. Annotation :—Refd. Torbay Hotel v. 


Jenkins, [1927] 2 Ch. 225. 


Part Vil—tEquity of Redemption. 


910. Add. Annotation :—Mentd. Richards v. Pryse, 
[1927] 2 K. B. 76. 

984. Add. Annotation :-—Consd. Weld v. Petre 
(1928), 97 Ib. J. Ch. 399. 

1024. Add. Annotation :—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1025. Add. Annotation :—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1049. For the existing catchwords read ‘ 


1085, Add. Annotation :-—Refd. Smith v. Wovod 
(1928), 139 L. T. 250. 

1091a. Claim for repayment of excess received 
by mortgagee over amount due under mort- 





PART VI. SECT. 3, SUB-SECT. 7. Harris Co. v. MANLEY 
. iL. R. 464; [1927] 1 W 


665 iv. —— -——— ——-.]—A mtgor. D. L 


gage.|—Where shares in a co. were mortgaged. 
to secure a loan with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment of the excess of the amount 
of divdends received by the mtgee. over 
& above the amount due under the mtge. :— 
Held: an order for payment of the excess 
claimed against the mtgee._could, by R.S. C., 
Ord. 55, r. 5A, be obtained upon orginating 
summons.—-WELD. v. PETRE (1928), 97 
L. J. Ch. 309; 139 L. T. 596; 44 T. L. R. 
739; 72 Sol. Jo. 569, C. A. 


, (1927) 1 (ce. 112)—Mode of application.}—Re 


W. RR. 35; APPLETON & Rosas, (1927) 4 D. L. R. 


] 

in possession is entitled to cut timber 
on the Jand & to give third persons 
a licence to do so, unless it is shown 
that the security is thereby impaired. 
The onus is on the party seeking to 
establish impairment to plead & offer 
proof of it.--RrID v. GALBRAITH, [1927] 
2D. L. R. 857; (1927) 1 W. W. R. 
780; 38 B.C. R. 287; varying, yee 
4D. L. BR. 814; [1926] 3 WwW. W. RR. 
500; 38 B.C. R. 36.—CAN, 


PART VI, SECT. 4, SUB-SECT, 2.—D. 
i. Position of mortgagor. 
were u mtgee. leases fn land to Fre 
mtgor., the latter does not take the 
lease in his character as mtgor., but 
in his individual capacity only, & as 


such he stands i 
as & stranger to the mtge.—Massry- 





n the same position, 


21 Sask. L. lt, 256.—CAN. 


PART VI. SECT. 4, SUB-SECT. 3. —A. 

h. Revad., [1924] 1 W. W. R. 1233; 
18 Sask. L. HR. 269. 

sk. Effect of Landlord & Tenant Act, 
RR. S. O., 1914 (c. 155), 8. 3.J—-KENNEDY 
Vs AGRICULTURAL DEVELOPMENT 
Boarp, [1926] 4 D. L. R. 717; 59 
O. L. RR. 374.—CAN. 

sl. Effect of Land Titles Act, 8. 117.J— 
MATTHEWSON BROTHERS & MATHER 
v. Goon, [1927] 38 D. L. R. 422; [1927] 
ae W. RR. 728; 21 Sask. L. R. 403.— 


PART VI. SECT. 7. 
en. P t into court of amount due 


on age—Application for order 
under Mortgages Act, R. S. O., 1914 
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1125; 610. L. R. 338,—CAN. 


PART VII. SECT. 5. 


ai, —— —— ———.]—FREDERIKSEN 
vy. WEATERN OAN. Inv. Co. (Sask.), 
{1927} 1 D. L. R. 804.—CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 


sp. Statute for Sale of Equities of 
Redemption—When appltcable, }-~F1Tz- 
Gus v. DUGGAN (1865), 11 Gr. 188. 


PART VII, SECT, 6, SUB-SEOT, 2. 


ol. —— Assignee not barred by 
assignor 


pptiend Apc n gaer OE Oorne 
a f. : 
v. Resp (1866), 6N. Bh 8 Qld.) 252. 
—OAN. 


Vol. XXXV.— Mortgage. 


Cases 1177—2681. 


Part VIII.—Assignment and Devolution of Mortgage. 


1177. Add. Annotation :—~Refd. Bonham v. 
cock (1928), 1388 L. T. 736. 


1279a. Sale on bankruptcy of mortgagor of mort- 


May- 
Cl. & 


gage of settled premises—Effect of—Right of 


purchaser to hold mr eere as first charge a 
estate.]|—-SIMPSON v. 
in. 550; West, 332; 7 E. R. 1179. 


SULLIVAN (1840), 7 


Part IX.—Rights and Liabilities of the Mortgagee. 


1852. To the existing paragraph, after the last 
words * toll gates,”’ add as follows :-— 


; (3) he was entitled to have a receiver 
appointed. 


Part XII.—Priority of Mortgagees. 


2088. Add. Annotation :—Consd. Kepublica de Guatemala v. Nunez, [1927] 1 K. B. 669. 


Part XIIl—-Remedies of Mortgagee. 


2258. Add. Annvtation: 
(1928), 97 L. J. Ch. 399. 


2312a. 





Consd. Weld v. 


-|—Property comprised in a mtye. was 


Petre 2504. Add. Annotation:—Refd. Ideal Films v. 


Richards, [1927] 1 K. B. 374. 


sold by the mtgee. by public auction, & at Ch. 606. 


the sale the mtgee.’s solr. became the pur- 
the purchase by the solr. L. Jo. 557 
was invalid, & must be set aside.—LAWRANCE 
. GALSWORTHY (1857), 30 L. T. O. S. 112; 


chaser :—Held : 


3 Jur. N. S. 1049. 


4 nnotation :—Refd. Nutt v. Kaston (1899), 80 L. T. 343. 


PART VIII. SECT. 1, SUB-SECT. 4.—F. 
. Revad., 19 Gr. 59. 


PART VIII. SECT. 1, SUB-SECT. 15. 

st. Effect of transfer on lease by 
mortgagee in possession. |—Semble : an 
assignment of a mtge. is not by itnelf 
effective to trausfor a lease given by 
the mtgee, in possession, —KONKIN 
i. CANADIAN BANK Ok COMMERCE 
(Sask.), [19027] 3 W. W, RR, 123.—CAN. 


Parle VII. SECT. 3, SUB-SECT. 1. 
———, |-— aaa tv, SAUNDEKS 

(1876), 23 Gr. 566.--0OA 

see! IX. SEOT. 1, geri fay 


Varied., [1927] 2 1D. Tu. 857 ; 
[1987] 1 W. W. Ri. 780; 38 3B. C. ie 287, 


PART IX. SECT. 2, SUB-SECT. 1. 

av. Whelhcr possession by lessce of 
mortgagor—Under lease made after 
mort a es ee & HALLMAN, 
(1927) 3 DL. KR. 658; 600. L. Kh. 
543.—-CAN 


PART IX. SECT. 7, SUB-SECT. 1.—A. 


ew. Validity of lease—Non-conipliance 
ni Titles Act, RB. S. S., 1920 
ce fs 8. 108). “Massey Hannis Oo. 


v. ant We W. i D. L. R. 464; 
ed 1Ww 


35; $1 Sask. L. BR. 
PART XII. SECT. 1, egos 4.—C 


f (p. 458) 1. ———.]}—-THOMSON v. 
HARRISON, (1927 : D. L. iF 526; 60 
0. L. BR, 484. 

sx. Postponement e— Power 
uy repiatrar to mati er nae 


T Wis fara ASSURAN 
Calta.) y ptogt) 3 D. L. RR. 829 ; Tiea7} 
4.—CAN, 


2578a. —-~—.|—-MASTERS  v. 


2535. Add. Annotation :--—Refd. Re Wait, [1927] 1 


Oroucnw (1927), 63 


2631. Add. Annotations :—Refd. Houghton  »v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 


Liggett (Liverpool) v. Barclays Bank (1927 ), 


PART XII. one wrk SUB-SECT. 1.— 


1995 iii. -—, }-- KIRK 

Harvey (1913), 26 BW. a R. 7473 
5 W. W. i. 980; 15 D. i. R. 488; 18. 
B. CG. BR. 645.—CAN. 

1995 iv. --——_ -— COLPITTsS 
v. SHERWOOD (Alta. ,: loath 3D... 
7.—CAN. 


e 


ree lame 


PART XII. SECT. 18, SUB-SECT. 4. 


sz. Priority of mortgage over lien of 
lender—Of advance in reduction of 
mortgage. |—Held : the lender could not 
claim priority for his advance.-— 
IMPERTAL LOAN & INVESTMENT Co. vt. 
O’SULLIVAN (1879), 8 P. R.162.--CAN., 
8&8, Of advance in payment of 
purchase nwney.j—Held: the lender 
could not claim priority in respect of 
his Hen for unpaid purchase mone 
WATSON v. DOWSER (1881), 28 Gr. 478. 





sb. Prior mortgagee purchasing rights 
anor }——-FaTErH ALI Vv. 


of puisne tyouce. 
Gmina (1927), I. L. R. 9 Lah. 88.— 


PART XIII. SECT. 1, SUB-SECT. 1. 


2190 i. Application of rule—Fure- 
closure—Proceedings on bond.}— le 
OHANDLER’S ESTATE see); 17 N.8. 2. 
(5 RR. & G.) 78.—CAN 


PART XIII. SECT. 2, SUB-SECT. 1.——D. 
sd. Sale o Sage properties subject to 


norig by mortgagee of one 
roperty 0 on bart by purchascer— 
ights of purc of other property 


inst mortgagor & defaulting pur- 
chaser.J—-NORRIS v. Mrapows (1882), 
7 A R, 237.--CAN. 


PART XIII. SECT. SUB-SECT. 3. 


se. Sale under Land Titles .4ct 
Juriadiction to stay proceedings.) 


Bil 


137 L. T. 443. 


i TaN Trius Aor, Ie PEEING & 
ue ACOTLAND T ie 
11927] Z 


(oe 3 3D. t. R. 690; 
Ga R. 423; 22 Alta. L. Wk. 575.— 
N. 


PART XIII. SECT. 2, SUB-SECT. 8. —A. 

sg. Sale under second mortgage. |-— 
FLEMING v. McDOUGALL (1880), 3 
PP, R. 200.—-CAN. 


PART XIII. SECT. 2, SUB-SECT. 8.— 
B. (a). 


q. Revsed., 7 A. R. 10. 


PART XIII. SECT. 2, SUB-SECT. 9. 


sj. Sale under second mortyage— 
Purchaser’s right to possession —Lease 
from first mortgagee to mortyagor.\-—- 
Land ha been sold under & power 
of salc in a second mtge. :—Zeld; tho 
tatgor. was estopped from sotting, up 
a lease from the first migee, as 
a claim for possession by a transferee 
from the purchasor, even though at 
the time of securing the lease the paulty 
of redemption was no longer in the 

intgor.-—-SEWELL 7. HNATIW & HNATIW 
(Man.), 11927] 3 W. W. R. 577.—CAN. 


PART XIII. SECT. a SUB-SECT. 10.— 


sl. Cee Jontribution.j— 
BovucuER v. Smitru (1862), 9 Gr. 347.-— 


PART XIII, SECT. 3, SUB-SECT. 1.— 
H. (a). 


2589 i. oy "Kova 806 J 
EASTERN TRUB OVA SOOTTA 
Sree. & CoaLu es i. {027} 1 . iL. R. 
421; 59 N.S. R. 123.——CAN. 


PART XIII, SECT. 5, SUB-SECT. 2. 


d i, —— Mortgage for purchase- 
noney.|—TULLY v. BRADBURY (1861), 


Cases. 2757—8486a. ENciisi AND EMPIRE Digsest SUPPLEMENT. 


2757. After this ease add ‘‘ See, also, LIMITATION 
oF AcTions, No. 1369a, ante.”’ 


2796. Add. Annotation :-—Mentd. Wigg v. A.-G. 
of Irish Free State (1927), 96 L. J. P. C. 88. 


2876. Add. Annotation :—Consd. Weld wz. Petre 
(1928), 97 L. J. Ch. 399. 


2890. Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


2897a. .|—As a general rule, all persons 
beneficially interested in an equity of 
redemption ought to be made parties to a 
foreclosure suit.—CROPPER v. MELLERSH 
(1855), 3 Hq. Rep. 492; 24 L. J. Ch. 430; 
24 L. T. O. S. 267; 1 Jur. N. S. 29933 
W. Rh. 202. 

Annotation :-—N.F. Wilkins v. Reeves (1855), 3 Kq. Rep. 494. 

2897b. |—A suit was instituted by a 
mtgee. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
closure :—Held: the persons beneficially 
interested in the equity of redemption were 
not necessary parties to the suit.— WILKINS 

















2928a. 


v. REEVES (1855), 3 Hq. Rep. 494; 24 Ll. T. 
O. S. 8387; 3 W. R. 305. 


-~—-—-,|—-A_ surviving trustee & extrix., 
who was also tenant for life of mortgaged 
property, was made sole deft. to a bill for fore- 
closure or sale :—Held : the parties interested 
in remainder were sufficiently represented.— 
MARRIOTT v. KIRKHAM (1862), 3 Giff. 536; 
31 L. J. Ch. 812; 6L. 1.17; 8 Jur. N.S 
379; 10 W. R. 340; 66 E.R. 621. 





2991. Add. Annotation :—Refd. Friern Barnet 


U. C. v. Adams, [1927] 2 Ch. 25. 


3378. Add. Citation :—sub nom. Re CLAYTON & 


BARCLAY’S ConTRACT, [1895] 2 Ch. 212; 64 
L. J. Ch. 615 3 sub nom. CLAYTON v. BARCLAY, 
72 L. T. 764; 59 J. P. 489; 43 W. R. 549; 
11 T. L. R. 415; 89 Sol. Jo. 603; 13 R. 556. 
Add. Annotations :—Refd. London & County 
Contract v. Tallack (1903), 51 W. R. 408; 
Official Receiver v. Cooke, [1906] 2 Ch. 661; 
eet ay County Gas Light & Coke Co., [1 909] 
2 195. 


Part XIV.—-Discharge of Mortgages. 


3427. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


3433. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


3434. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


PART XIII. SECT. 5, SUB-SECT. 3.—-A. 

li. -J—The implied cove- 
nant under Land Titles Act, R. S. A., 
1922 (cc. 133), 8. 54, does not arise in 
the case of the transfer of only part of 








ALLOWAY W& 


8436a. 


36 Man. L. jt. 


In the absence of 
express authority or holding out, the mere 
receiving of interest on a mtge. by the 
mtgec.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
untgee.—BoONHAM v. MAycockK (1928), 138 
L. T. 736; 447. L. R. 387; 72 Sol. Jo. 254. 


given without his consent to a pur- K. B. [ule 205 should be refused, 
chaser of the land from him :—JIeld: 

judgment must bo given for pltf.— 
CHAMPION, LTD. v. 
STEPHENFON, [1927] 3 D. 
[1927] 2Ww.w. lt. 337 § 


since Surrogate Cts. Act made ample 
provision for the requirements of the 
mtyee.—Re GREAT WEST LIFE AssuUR- 
ANCE Co., Re CHRISTIN ESTATE (Man.), 
[1927] 3 W. W. BR. 302.—CAN. 


his Re 220): 


the mortgaged land.—J?e MACDONALD, 
11925) 2 D. 1. R. 748; (1925) 1 
ea KR. 1031; 21 Alta. L. lt. 66.—- 


PART XIIL. SECT. 5, SUB-SECT. 4. 


sm. Effect of consent to variation of 
principal sum. Pe ae a v. PUB- 
LIO TRUSTER, [1927] N. Z. L. R. 642.— 


age Jor yrurchase-money-—- 
cpting from — purchaser 
ae of other land subject to incum- 
brances —Iight of vendor to udd amount 
of incumbranccs to claim under mort- 
gage.)---MAULSON v. MOORE (1860), 8 
Gr; 418.—CAN. 

so. .Vortgage to manaying director of 
company assigned to company—Right 
of mortgagor to set off against amount 
duc—claim against managing director 
Jor services rendered.J—NORTIIARD W&. 
LOWE Co. v. DURNO, [1927] 2 D. L. RK. 
$92; 59 N.58. R. 310.—CAN. 


PART XIII. sar és SUB-SECT. 5.— 
e a e 

266 ——.]—McCualIG v. BARBER 
(1608), 2y 8, € C. R. 126.—CAN. 

2664 vi. ——.]—Where after a final 
order of foreclosure the mtgece. sucs the 
mtgor. on his covenant, the mtgec. 
must be in the position, if redemption 
is sought, to restore the inortgaged 
property jutact.—CoLONIAL INVEST- 
MENT & LOAN Co. v. MARTIN rise an.), 
(1927] 3 PD. . R. $60; [1927] 2 
WwW. W., R, 94,--CAN. 


PART XIII. SECT. 5, SUB-SECT. 5.----E. 


m i, —-— Y'o purchaser from mort- 
gagor.|—In an action by a mtgee. 
against « mtgor. on his covenant to 
ay, the mtgor. pleaded that he had 
een released by an extension, of t.me 


Bi aoe ort 


636.--CAN., 

sq. Moriguge containing recetpt clause 

t no covenant for repayment. j—A 
mitge., Which contains an acknowledg- 
ment of receipt of the money, but no 
covenant for repayment, docs not of 
itself afford conclusive evidence of a 
debt, 80 that the mtgec., or his assigns, 
can maintain an action for its rec overy. 
~—LONDON LOAN Co. v. SMYTIL (1882), 
32 C. P. 530.—CAN. 


PART XIII. SECT. 6. 
2687 i. Varied, 39 U. C. R. 280. 


PART XIII, SECT. 7, SUB-SECT. 2.-— 
A. (d). 


sr. Duty of mortgagor—To_ sce to 
pare aypehed out of land Divected to be sold.) 

—BrE v. RADENHURSYT (1871), 3 
Ch. Ch. '344.—CAN. 

st. Postponement of sale—Iresh ad- 
vertisement unnecessary — Note of post- 
ponement at fuot of old advertisement 

sufficient.|—THOMPSON vw. MILLIKEN 
(1868), 15 Gr. 197.—CAN. 

su. Conveyance—larties —- Wife join- 
ing in execution of incumbrance.|}— 
MOORE v. SHINNERS (1858), 1 Ch. Ch. 
59.—CAN. 


PART XIII. se i’ SUB-SECT. 2.— 
. (a). 

sv. Mortgagee executor de son tort— 

Sufficient assets of deceased mortyagor--- 

No right to foreclo gd Fara et v. 

Kenny, (1825-1897), N. B. Dig. 311.- - 


PART XIII, SECT. 7, SUB-SECT. 4.~- 


sw. Widow of intestate morigagor— 
Application for widow to represent 
estute.)\—Held: an application under 
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PART XIII. SECT. 7, SUB-SECT. 4.-~—H. 


2945 iv. ——.]—KAULBAUH UV. 
TAYLOR (1880), R. ELE. D. 400.—-CAN., 


PART XIII. SECT. ne aa 6.-— 
- (BD) it, 
qi. ——- 2'v panna sule.] -MuUR- 
Dock vw. LAWSON (1871), 9 N.S. It 
454.-—CAN. 


PART XIII. pag egos 6.-— 
E. a e 
3169 i, ——— On default of defence. |—- 
ANGLICAN SYNOD » RUSSELL & May 
(1927), 38 B.C. Rk. 400.—CAN 


PART XIV. ae 2, SUB-SECT. 1.—-A. 

d (p. 603) ——— .}-—-CAMPRELL Vv. 
RAYNOR, 11926] 4D. L. R. 686; 59. 
O. L. R. 466.—CAN. ‘ 

sx, Payinents on account—lWhether 
mortyage discharged.) --- Held : the 
transactions which had taken place 
discharged the mtge. debt.— BUCHANAN 
v. KERBY (1855), 5 Gr. 332.—-CAN. 

sy. .)—Held: the circuim- 
stunces were sufficient to show that the 
mtge. was intended to cover a floating 
balance, & was not satisfied.— RussELL 
v. DavzEY (1858), 7 Gr. 13.—CAN. 

8423 i. ee v. SCHWARTZ 
a ), [1926] 3 eo . KR. 894.—CAN. 

(p. 604) -—EWART Vv. 

Devons (8ey),. 13 Gr. 60, —CAN. 

sz. Payment to mortgagor’s nomince 
-—~Nominee absconding — Mortgagor 
liable.J—CORSINI v. PAIM (1925), O35 
B. O. R. 417.—CAN, 


PART XIV. SECT. 2, SUB-SECT. 2. 


sa. Discharge of mortgage on execution 
d&: performunce of agreement.J—WEST 











3950. Add. Annotation: 


4054. Add. Annotations :—Refd. 


4061a. 


v. ACCIDENTAL FIRE INSURANCE Co. 
(Sask.), [1927] 3 D. L. KR. 260.—CAN 


Vol. XXXV.—-Mortgage. Cases 3698-4398. 


Part XVI.—-Accounts. 


3698. Add. Annotations :—-Refd. Royal nee Assce. 
139 L. T. 250. 


(1928), 


v. Hope, [1928] Ch. 179; Smith v Wood 


Part XVII.—Interest on Mortgages. 


v. Lindsay (1928), 44 T. L. R. 501. 


—As-to (1) Consd. Sowerby | 3990. Add. ancien :—-Consd. Weld +. 


Petre 
(1928), 97 I. 7. Ch. 399. 


Part XVIII.—Costs, Charges, -and Expenses. 


Campbell  v. 
Pollak, [1927] A. C. 732; Thomas v. Jones, 


[1928] P. 162. 


-|—In 1897 the trustces of the will of 
J. & Mrs. J. executed a consolidating mtge. to 
LB. upon certain securities to secure a certain 
amount. In 1924 & 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
k.’s solrs. carried in a bill for taxation, the 





[1926] 2 D. L 


4391. Add. Annotation : — Refd. 


4392. Add. 
4393. Add. 


was entitled to enforce the covenant. 
of indemnity. ate. v. 


charges being according to the scale in Sched. 
I., Part I., of the General Order under Solrs.’ 
Remuneration Act, 1881 (c. 44), for ‘‘ investi- 
gating title & preparing & completing deed 
of security.’’ The taxing master took the 
view that Sched. I. did not apply, & taxed the 
bill accordingly :—Held: there had been an 
‘‘ investigation of title’’ within Sched. I., 
& the matter must be referred back to the 
taxing master.—Jte COWARD, CHANCK & Co., 
[1928] Ch. 379; 97 L. J. Ch. 2345 139). T. 
118; 72 Sol. Jo. 225. 

‘aropbell sv. 
Pollak, [1927] A. C. 732. 


Annotation :—Refd. 
Pollak, [1927] A. C. 732. 
Annotation :—Refd. 
Pollak, [1927] A. C. 782. 


Campbell =v. 
Campbell +. 


improvements ailowed.J-—-DONOVAN 


PRITZKER, HANNA, [1926] N. % Li. R. 883.—N.Z. 


; 68 O. Ja RR. 


PART XIV. SECT. 3, SUB SECT. 1. 


ni. .|-~Pltf. was the assignee of 
a mike. & defte., the purchasers of the 
equity of redemption from R., the 
mtgor., covenanted to assume the 
incuwnbrances on the land, & piltf., 
in consideration of the assignmont to 
him of that covenant of indemnity, 
released KR. froin all iiability upon his 
personal covenant contained in the 
intge. :--7/eld : the mtge. debt was 
not wiped out by the release, & pltf. 





537.--CAN. 


f i. Statutory discharge executed by onc 
of two executors of deceased mortgagee. |-— 
Held: effective, when registered, as a 
reconveyance of the land. — He A. *& B., a 
[1927] 3 D. Li. R. 1070; 60 0, L. R. 

647 .~— CAN. 


PART XVI. SECT. 2, SUB-SECT. 3.—B. 


3770 i. Improvements by mortgagee -- 
Occupation rent not increascd— Unless 
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PART XVII. SECT. 1. 


3907 i. A charge on mortgaged pro- 
perty. Sea ar v. DIAL CHAND (1926), 
I. L. R. 7 Lah. 559.— IND. 


PART XVII. SECT. 16. 


sh. Wffect of consent to variation of 
rate of interest.|---MORTLEMAN v¥. PUR- 
ee fi927] N. ZZ. L. R. 642, --- 


Cases 62a—64a. ENGLISH aND Empire Digest SUPPLEMENT. 


NAME AND ARMS. 


Part |.—Name. 


62a. Costs of compliance.|—-The tenant for life 64. Add. Citations :—96 L. J. Ch. 9; 186 L.-T. 


under a will must pay the expenses of taking 23 ; subsequent proceedings, [1927] 1 Ch. 598. 
testator’s name & arms as directed by the will. 

—Re MERCER, DREWE-MERCER v. EEE: 64a. aio ee : ene (1863), 38 Beav. 
MERCER (1889), 6 T. L. R. 95. 94; 555. R.3 
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12. 


38. 
59. 
59a. 


208. 


209. 
213. 
217. 


219. 
223. 


PART I, SEOT. 2, 8UB-SECT. 3.—F. 


98 


owned by two defta. 


Vol, XXXVI.— Cases 12—267a. 


NEGLIGENCE. 


Part 1—General Principles. 


Add. Annotations :—-Consd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. Refd. 
Re Windsor Steam Coal Co. (1901) Ltd., 
[1928] Ch. 609. 

Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

See en Mar. 1926, defts. carried out 
demolition work on premises adjoining other 
premises, called X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debris therefrom when the 
demolition work was completed. In ad 
pltf. became the occupier of premises X. 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a guiley was choked & 


85. 


91. 

128. 
156. 
161. 
162. 


the basement of premises X. was flooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.’ negligence :—Held : there could be no 
negligence, as there was no duty on the part 
of defts. towards pitf.—KonskiErR v. Goop- 
MAN (B.), Lrp., [1928] 1 K. B. 421; 97 
L. J. K. B. 263; 188 L. T. 481; 447. L. R. 
91, 0. A. 
Add. Annotations :—-Ref’. Silverman v. [m- 
perial London at (iv27), 187 L. T. 57; 
Dee Conservancy rd v. McOonnell, [1928] 
2 K. B. 159. 
Add. Annotation :—Generally, Mentd. De 
Freville v. Dill (1927), 96 I. J. K. B. 1056. 
Add. Annotation :—Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 
Add. Annotation : —Refd. S.S. Singleton 
Abbey v. 8.S. Paludina, [1927] A. C. 16. 
. ho Annotation :—Refd. Hl. v. H., [1928] P. 
6. 
Add. Annotation :—Consd. Canadian Pacific 
Ae & v. Kelvin Shipping Co. (1927), 138 L. T. 
389. 


Part Il—Negligence in regard to Property. 


256. Add. Annotations :-—As to (1) Refd. Oldham 


Add. Annotations :—Consd. Forbes, Abbott 

& Lennard v. G. W. Ry. (1927), 138 L. T. 

286. Refd. Silverman v. Imperial London 

Hotels (1927), 137 L. T. 573 Coleshill ». Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotations :—Refd. Silverman v. Im- 
erial London Hotels (1927), 1837 L. T. 57; 
ae v. Manchester Corpn., [1928] 1K. B. 

776. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotations :—As to (1) Consd. Coles- 

hill v, Manchester Corpn., [1928] 1 K. B. 776. 

Generally, Refd. De Freville v. Dill (1927), 96 

L. J. K. B. 1056. 


i, Carrtera.}~A motor vehicle . 


261. 


267a. Proprietor 


PART II. pew ns % SUB-SECT. 2.— 
a). 


v. Sheffield Corpn. (1927), 136 L. T. 681. 
Generally Refd. Coleshill ». Manchester 
Corp., [1928] 1 K. B. 776. 


Add. Annotations :-—-Refd. Silverman v. Im- 

erial London Hotels (1927), 137 1. T. 67; 
Dee Conservancy Board v. McConnell, [1928] 
2K. B. 159. 


of Turkish baths—Dangerous 
insects.|—Circumstances (see CONTRACT, No. 
5168a, ante), in which :—Held: apart from 
contract, defts. were under an obligation to 
a person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions & such 
erson were injured, he could recover.—— 
ILVERMAN v. IMPERIAL LONDON HOTELS, 
Lrp. (1927), 187 L. T. 57; 43 T. L. R. 260. 


1D. L. R. 379; 59 0. L. R. 618.— 
CAN. 


247 xi. —— ——.}—GUILFoI. v. PART II. SECT. 1, SUB-SECT. 3.-—A 
by one of them, L., & pltf. was injured 9 ‘ 
in # collision which followed :—Held: NOMVTEX (1) & Gone, Lr. (N. B), 995 i, —— Children walking alony 
piti., though not a passenger for hire, Cag ere : : track. ]-—AOADIA Coat Co. v. MCNRIL, 
ga metnatn  eie fs aa BPR Re REL URS 
‘or waut of ordinary - _. 497; 33 Can. Ry. Cas. 49. : 
aaa onable nate on the part, of L. being PART II. ate 1, SUB-SECT. 2. 

wa ARLOV v. N A = t ys 
VIOH 920), 47 O<. L. R. 376; 18 sh. Public Library Board.|—Held: PART II. mace 7 i 3.-—— 
O. W. N. 139.--CAN. liable for injury sustained by pltf., by paras 


PART I. SECT, 4, SUB-SECT. 2.—A. 
182 fv. Reved., [1919] 1 W. W. R. 


after exchanging 


a upon an icy step of the public 
library Duilding, which she was leaving 
books in the library. 
—NICKELL v. CITY OF WINDSOR, [1927] 
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286 xiii. —--- --—--.] —-ACADIA Coal 
Oo. v. MONEIL, [1927] 3 D. L._R. 871; 
pal | S.C. R. 497; 33 Can, Ry. Cas, 
49,— AN. 


Cases 201—601. ENGLISH AND Empire Digest SUPPLEMENT. 


291. Add. Annotations :—Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Oldham v. Sheffield Corpn. (1927), 186 L. T. 
681. 


304. Add. Annotation :—-As to (1) Consd. Oldham 
v. Sheffield Corpn. (1927), 186 L. T. 681. 


821. Add. Annotation :—Refd. Coleshill v. Man: 
chester Corpn., [1928] 1 K. B. 776. 

322. Add. Citations :—136 L. T. 681; 91 J. E. 
69; 25 L. G. BR. 94. 
Add. Annotation :-—Distd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Part IIl_—Negligence in relation to Highways. 


Bool, at the Bar, enforced by the judges, that in 
an action against a motorist the jury should 
not be informed that deft. is insured.— 
Gowak v. Hates, [1928] 1 K. B. 191; 96 
L. J. K. B. 1088; 137 L. T. 580, C. A. 


Annotations :—Aas to (1) Refd. Grinham v. Davies (1928), 
ned ue “ae 379. As to (2) Apld. Grinham v. Davies (1928), 
4 ro 


421b. 


396. Add. Annotation :—Apld. Brooke v. 
[1928] 2 K. B. 578. 


421a. Parties—Defendant insured—lInstitution of 

third party proceedings against insurer.|—— 

(1) As a general rule, in the absence of special 

circumstances, the insurance co. which has 

issued a motorist’s insurance policy should 

not be brought in as a third party at the 

hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of practice 


—— -———.]—-LOTHIAN v. EPWORTH 
Press (1926), [1928] 1 K. B. 199,n.3; 96 
L. J. K. B. 1092, n.; 137 L. T. 582, n., C. A. 

Annotation :--Distd. Gowar v. Halos, [1928] 1 K. B. 191, 





Part VIII.—Liability of Persons Jointly Interested. 


under a duty to take reasonable care to avoid 
damage resulting from it, & could not escape 
liability by getting some one else to make the 
examination or part of it for him.—BROOKE 
v. Boon, [1928] 2 K. B. 578; 97 1. J. K. B. 
511; 139 L. T. 376; 44 T. 1. RB. 31; 72 
Sol. Jo. 354, D.C. 


478a. Liability of party in control of proceedings.| 
---Circumstances (see AGENCY, No. 2318b, 
ante) in which:—Held: the landlord was 
liable for the damage. on the grounds (inter 
alia) of (a) control of the proceedings, & 
(b) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 


Part -IX.—Proof of Negligence. 


601. Add. Annotation :—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
American Can Co. v. Same, [1927] 2 K. B, 
432. 


501. Add. Annotation :—Mentd. 
Pollak, [1927] A. C. 732. 
565. Add. Annotation :—Refd. Broome v. Agar 

(1928), 138 L. T. 698. 


Campbell  v. 


me I. SECT. 9, SUB-SECT. 1.—-B. 

& (p. 59) i. Driving in foa.j— 
The iste of a tramcar when driving 
in a fog should keep his car under such 
control that he may stop it within the 
limits of his vision.—VANCOUVER ICE 
& STORAGE Co. v. BRITISH COLUMBIA 
ELECTRIC Ry. Co. 7) [1927] 1 W. W. R. 
631; 38 B. C. R. 234.—CAN. 

1 i. } COLLINS ©. GENERAL 
SERVICE yy pel 7" Co. (B. C.), [1927] 
2 ri LL R. 353.—CAN. 

———.]—SCHONBERNER v. BARRON 
calte ds, 1927) 2 D. L. R. 708 ; [1927] 
2W.W. Rh. .---CAN. 

386 x. -}—SOLOMON v. Mus- 
Hiller & BRIGHT, LtD., {1926] App. D. 

#0. pe to give signal—Of intention 
to turn.}--It is incumbent upon the 
driver of a hier ae who desires to 

ene his course & to turn oe another 
street, to give a warning to that effect, 
& to turn the corner at a spe which 
will give him complete control over 
his vehicle—Uys v. Uys, [1927] 
App. D. 394.—S. AF. 


PART III. SECT. 9, SUB-SECT, 1.—C, 


Vehicle driven by third party—With 
owner's permission. q See AGENCY, Nos, 
2317 li af ante. 


PART III. SECT. 9, SUB-SECT. 1.—D. 
402 i. Injury must be attributable to 





S oumnmnuarmeaad 
e 





hae fa of driver—Hffect of con- 
ributory negligence of pedestriuns— 

SoMoct of bye-law against “‘ a ig rulking.’’ 

—CHESTER v. KINNEAR (Alta ay Mie 

1D. L. . 47; [1926] 3 W. WR 

CAN. 

402 ii. Duty of tramcar 
drivers. |}—SYMONS %. WINNIPEG ee 
TRIC Co. (Man. ),t {1928]1 D. L. R215 

[1927] 3 W. W. R. 650.—CAN. 


PART VII. SECT. 1. 


433 i. Tdability dependent on breach 
of duty— Public park close to railway. }— 
ITeld: thore was no obligation on ‘the 
corpn. owning the park to build a 
fence to separate it from the railway.— 
RICHARDSON v. CANADIAN NATIONAL 
Ry.‘Co., [1927] 2 D. L. RR. 801; 32 Can. 
Ry. Cas. 411 Ps 60 O. L. R. 296.—CAN, 


PART VII. SECT. 2, SUB-SECT. 8. 
ies - Licensee. ae ae 1A Coa Co. 
BIL, (1927) 3 D. L. R. 871; 
floaty s C. R. 497; 33 Can. Ry. Cas. 
9.—CAN. 








grey ir SECT. 1, SUB-SECT. 4.—C. 


CR Maa ONAD 
(sen) ne N. 8. R. 218.—CAN 


PART IX. SECT. 4, SUB-SECT. 1. 
589 xiii. ——~ Tooth in n patient 8 lung 
Pacis ee te Cede a ce 
res ipsa ur no y. 

+~—-McTAGGART v. POWERS, (1927) 


816 


D.L. R. 28; 36 Man. L. R. 73; [1926 
3 W. W. R. 513.—CAN. 





action of third party.J—Observations 
upon the applicability of the muxim 
res ipsa loquitur in cases where there 
is a possibility aut the fault ew be 
due to the action of a third party.—-~ 
CARRUTHERS v. MacGrecor, [1927] 
S. C. 816.--SCOT. 
588 xv. —-——~-.]—HLENDERSON v. 
MAIR, [1928] S. C. 1.—SCOT. 
sj. Rebuttal of Lccbaldbe ayaa IP Rohit 
assuming the maxim res i uitur 
applied, defender would stil be ue ntitled 
to succeed in respect (1) that he had 
offered several Sel natie explanations 
of the accident, & so had discharged 
the onus laid upon him by the applica- 
tion of that maxim, (2) that, in 
any event, he had definitely disproved 
egligence on his part.—HENDERSON ¥. 
Mare {1928] S. co 1.—SCOT. 


PART IX. SECT. 4, SUB-SECT. 2 

sl. Application of maxim.}-—There 
being no evidence showing low 
an accident happened :—He the 
maxim res ipsa mor tur did not only — 
RICHARDSON ee NATIONAL 
Ry. Co., [1927] 2 L. R. 801; 32 
Can. Ry. Cas, 411; Mo O. L. R. 296.— 


sm. The distinction between 
cases in Ww ch the maxim res ipsu 
loguitur applies & those in which .the 





628, 


633. 


658. 
667. 


674. 


695. 


708. 


704. 


705. 


735. 
748. 


765a. 


cause of the 
referred to.—McCLINTOCK v. WINNIPEG 
HWLECTRIO Co., 
[1927] 2 W. Ww. R. ; 
Cas. 39; 36 Man. i if 497.—CAN. 


Vol. XXXVI.— Negligence. 


Cases 628—‘798. 


Part X.—Defences. 


Add. Annotation :—Refd. Cleghorn v. Oldham 
(1927), 43 T. L. R. 465. 


Add. Annotations :-—Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. Mentd. 


Lloyd v. Cook, Goudge v. Broughton, Simson 706. 


v. Miatt, Bartram v. Brown, Barker v. Hudson 
[1929] 1K. B. 103. 
Add. eae :—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


Add. Annotation :—-Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 


Add. Annotation :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 


369. 
Add. Annotations :—Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. YET St. 


Anne’s Well Brewery Co. v. Roberts (1928), 
02 J. P. 95. 


Add. Annotation :—Dbtd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 57. 


Add. Annotation :—Dbtd. G. W. Ry. v. 8.8. 
Mostyn, ‘he Mostyn, [1928] A. C. 57. 


Add. Annotations :—-Consd. G. W. fy. v. 


722. 


S.S. Mostyn, The Mostyn, [1928] A. C. 57. 
Refd. Witham Outfall Board v. Boston Corpn. 
(1926), 1386 L. T. 758; Dee Conservancy \ 
Board v. McConnell, [1928] 2K. B. 159. 

Add. Citations :—Revsd. sub. nom. GREAT 
WESTERN Ry. Co. v. Mostyn (OWNERS), THE 
Mostyn, [1928] A. C.57; 97 L. J. P. 8; 138 
L. 'T. 403; 92 J.P.18; 44 T.L. R. 179; 72 
Sol. Jo. 16; 26 L. G. R. 91317 Asp. M. L. C. 
367, H. L. 

Add. Annotations :—Refd. Witham Outfall 
Board v. Boston Corpn. (1926), 126 L. T. 
756; Dee Conservancy Board v. McConnell, 
[1928] 2 2K. B. 159. 

Add. Annotations :—Co.L. '. Forbes, Abbot & 
Lennard v. G. W. By. (1927), 188 L. T. a 
G. W. Ry. v. Durnford (1928), 1389 L. T. 145 
Refd. Marbe v. George Edwardes (Daly’ s 
Theatre) (1927), 138 L. TIT. 51; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57; 
Livock v. Pearson (1928), 33 Com. Cas. 188. 
Mentd. Marbé v. George Edwardes (Daly’s 
Theatre) (1927), 43 T. L. R. 460; Wallems 
ear aaa v. Muller, Batavia, [1927] 2 


Part X!.—Contributory Negligence. 


Add. Annotation :--Apld. Dew v. United 
British S.S. Co. (1928), 189 L. T. 628. 

Add. Annotation :—Refd. Dew v. United 
British 8.S. Co. (1928), 139 J.. T. 628. 
.]—The fact that a man was killed while 
endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, ut a place where the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept carefully under 
control,” is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the co. from liability for the 
accident, the jury having found that the 





accident is unknown, 
Le has - D. i. R. 519; 


33 Can. ity. 918. CA 


782. 
791. 


792. 


798. 


732 Ixviii. —— -}-—-McLavGHLIn v 
TONG, Ae 2p). L. R. 186; 
S.C. 1 re 3; varying, {1926] 3. D.L. lh. 


PART XI. SECT..1, SUB-SECT. 2.—A. 


driver of the tramcar was in fault.—ToRONTO 
Iiy. Co. v. Kine, [1908] A. O. 260; 77 L. J. 
P.C.77; 98 L. 'T. 650, BP. C. 

Add. Annotation :—Mentd. The Backworth, 
[1927] P. 256. 

Add. Annotation :-—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 
369. 

Add. Annotation :—Refd. Dee Conserv DEY. 
Board v. McConnell, [1928] 2 K, B. 159 


Add. Citation :—17 Asp. M. L. C. 117. 
Add Annotation: Refd. Canadian Pacitic Ry. 
v. Kelvin Shipping Co. (1927), 138 L. T.. 369. 


PART XI. SECT. 3. 

785 vii. -}+-In an are Ne 
damages against 2% COrpn., as 
statutory authority charged with the 
duty of providing lizht in common 
stairs within the city during the hours 


[1927] 





res rs SECT. 1, SUB-SECT. 2.—-A, weil, ee ee arv.Jonn- of darknoss, defenders moved that the 
—_—. --TREID v. MIMICcO, alee RE DONALD: gad (1926), "59 action shouldbe dismissed as irrelevant, 

198i] ri D. L. BR. 235; 590. L. R. N.S. R. 76.—CAN. in respect that upon her own aver- 
579.-—CAN. ments pursuer was guilty of contribu- 
744 xxxiil. —— ae Soe hes v. tory ucegligence in going down a stair 

INTERNATIONAL Ry. Co.,_ [192 4 which she knew to be in darkness 


719 i. 
called in—Local authority 
medical attention.|—Hospital liable for 
the negligence of nurses after 
operation. Sa Aa v. Provost MUNI- 


PART X. SECT. 8. 
Professional ussistance 
roviding 


D. L. R. 951 5 





an 7171 
[1923] iD. 1 D. 





CIPAL LIOSPITAL ar [1927] 1 

DL. li. 969; [1927] 8. C. 2. 226.— ott. 

CAN. er aries 
PART XI. SECT, 1, SUB-SECT. 1. 927), s80—A nue. 


(Sask. : i997] 3D.L. R 


126 
RAN oe C.), 1927] ADL. Rh. 
ee 3°W. W. BR. Ae —CAN. 


(Saat " +), 11927] & D. L. R. 1057 ; ; [1927] 
3 W. ——OCAN 


J.8. 


——, J—-KE ee v. Harr 
. 839.— CAN. 


——.]--JOHNSTON v. McMor- 
335 ; 


782 





B 7 11927] 4 4D. 
TN R. 104. Poa. 


PART XI. SECT. 2. 
xvi. -—-—.]—HOARE 
VERARITY (1926), 28 W. A. L. 
AUS. 
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61 0. L. R. 273. CAN. 


PART XI. aes 1, SUB-SECT. 2.—B. 


preceee andes 
arty ae 


mah fh 


730; ige3p 3 Ri W. 
Nee a G.) & 


LTD 
R. 560; [1927] Argus 


nar Ge te a osE v. BARR 
R. 407; [1927] 


without first obtaining a light :—Heild : 
pursuer’s averments did not disclose 
contributory negligence on her part 
such as to warrant dismissal of the 
action.—JACKSON v. GLASGOW CORPN., 
{1928] 8. C. 37.—SCOT. 
788 i. —— Entering vehicle when 
rl iver per drunk.j—In an action 
the driver of a motor car to 
pein damages for injuries sustained 
in a collision caused by the driver’s 
negligence, pltf. is not entitled to 
succeed whcre such negligence was due 
to the intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the invitation to 
travel in ne ani —] ae v, CARROLL 
(1027) av s. tae ‘ Me 4953; 44 


vv HARRIS 


vw. IN « 


iw 125, oe 


52 


Cases 810—044, ENGLISH AND Empire Digest SUPPLEMENT. 


[1928] 2 K. B. 336. 


842, Add. Annotation :—Consd. Grinham v. Davies 


(1928), 139 L. T. 379. 


8422. 
ante. 


842b. 


--|—GOWAR v. HALEs, No. 421a, 


-|—It is an established rule of 


Part XIl.—-Damages. 


810. Add. Annotation :—Mentd. Conquer v. Boot, 


practice that, in an accident case, it should 
not he intimated to a jury that deft. is insured 
&, where this rule has been violated, it is 
within the discretion of the judge to discharge 


the jury, at the expense of the party whose 


advocate has violated the rule.—-GRINHAM v. 
Daviss (1928), 1389 L. T. 379; 44 T. L. R. 
523; 72 Sol. Jo. 303, D. O. 


Part XIIl—Negligence causing Death. 


910. Add. Annotation :—Apld. 


[1927] 2 K. B. 108. ' 


PART XII. SECT. 8, SUB-SECT. 1. 


st. Loss of limb.}—Damages to be 
allowed to pltf., who has sustained the 
loss of part of his leg through tho 
negligence of deft., discussed.—CLARK 
oe [1926] S. A. S. R. 342.—- 


PART XII. SECT. 6. 


842 i. Defendant insured against lia- 
bility—Whether court informed thereof.) 
——WaAISH v. PEAT (N. B.), [1927] 2 
D. L. R. 1120.—CAN. 

842 ii, —— .J]—-Although it is 
as a general rule, improper for counsel 
for pltf., when cross-cxamining deft., 
to ask whether deft. is entitled to an 
indemnity from an insurance co., yet 
special circumstances may justify the 
judge in not withdrawing the case from 
the jury.— WILSON v. KENT (GEORGE) 
rs apne Lirp., [1928] N. Z. L. RR. 166.— 





PART XIII. SECT. 2, SUB-SECT. 2. 


865 i. Child—Adopted child—ITatul 
Accidents Act, R. S. O., 1914 (e. 151), 


Dew v. 
British S.S. Co. (1928), 139 L. T. 628. 


943. Add. Annotation :—Refd. Carling v. Lebbon, 


454. 


8. 2 (a).}--Howig v. LAWRENCE, [1927] 
1D. 1. 477; 59 O.L. R. 641.—C©AN. 

g i. .]—Sisters of deceased aro 
not entitled, as such, to the ‘benefits 
of Fatal Accidents Act, 1920 (c. 29); 
& the mere allegation that they were 
dependent on him does not bring them 

hin the Act.—SHTITZ v. CANADIAN 
NATIONAL Ry. Co., 11927] 1 D. L. R. 
951; (1927] 1 W. W. RR. 193; 21 
Sask. L. R. 345.—--CAN. 





PART XIII. SECT. 2, SUB-SECT. 3. 


oi, —-——. }}—W. was injured by falling 
into a gullet, which was in a street 
under the care of an urban district 
council, W. brought no action in his 
lifetime, & died within six months after 
the accident, & in consequence thorcof. 
An action wus instituted by the widow 
under Lord Campbell 3s Act. 1846 
(ec. 93), more than six months after the 
accident, & moro than eight months 
from the death of W. :—Held: pltf. 
was entitled to maintain the action.—- 
WALSH v?. BALLINA URBAN DISTRICT 
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United 944. Add. Cilations :—{1927] 2 K. B. 108; 96 
L. J. K. B. 515; 1871. T. 255; 43 T. L. R. 


PART XIII. SECT. 2, SUB-SECT. 7.—B. 


907 ix. .]-—A claim for damages 
by a widow or the minor children of a 
erson, whose death is alleged to have 
‘on caused by the negligence of deft., 
is not barred by the fact that the death 
was caused by the combined negligenco 
of the latter & deceased.— UNION 
GOVERNMENT (MINISTER OF RAILWAYS) 
v. LEE, [1927] App. D. 202.—-S. AF. 


PART XIII. SECT. 2, SUB-SECT. 8.—E. 

sw. Kine imposed under Penal Code 
in respect of accident—Taken into 
account.J—Naruu Ram v. CHAND 
a (1927), i, L. K,. 50 All. 408.— 





PART XIII. SECT. 2, SUB-SECT. 8.—F. 

ei, ——.)-—-YOUNG ¥. CANADIAN 
PAciFIG Ry. Co. (No. 2) (Sask.), [1927] 
3 Ww. W. R. 175.—C. a 


PART XIII. SECT. 2, SUB-SECT. 9. 
gi. —— Sufficiency.)—SuHriTz v. 
CANADIAN NATIONAL Ry, Co., (1927) 
1D. In R. 9513; [1927] 1 WW. R. 
193; 21 Sask. L. R. 3$45.—CAN, 


NUISANCE. 


Part !.—Definition, Nature and Characteristics. 
18. Add. Annotation :—As to (3) Refd. The Carlgarth, The Otarama, [1927] P. 938. 


Part Il—Nuisances in respect of Particular Matters. 


134a. Manure manufacture.|—CarpeL, v. NEw 
Quay Loca Boarp (1875), 39 J. P. Jo. 742. 


134b. Rag & bone business.]—P. set up a business 
of a rag & bone merchant without leave. 
The bones were stored in bags & removd 


weekly. The justices having found as a 
fact that the business was noxious & ejusdem 
generis with those specifier convicted P.: 
Held: the conviction was right. —PAssEy 
eee LocaL Bosarp (1879), 43 J. P. 


Part I1l.—Neighbouring Owners. 


302. Add. Annotation :—Refd. Bull v. West 


a Shipping, etc. Co., [1927] A. C. 


311. Add. Annotations :—Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 
Refd. Glanville v. Sutton (1927), 44 T. L. BR. 
98; G. W. Ry. v. S.S. Mostyn, The Mostyn, 
[1928] A. O. 57. 


316a. ——— Confined to owners in possession.|—- 
The doctrine of Rylands v. Fletcher, No. 311, 
ante, has never been applied to affect the 
liability of an owner, who was out of possession 
at the time when the injury took place.— 
St. ANNE’S WELL Brewery Co. v. ROBERTS 
(1928), 1401. T.1; 92J.P.180; 447T.L. R 
703; 26 L. G. R. 638, C. A. 


Part 1V.— 


438. Add. Annotation :—Refd. Lagan Navi ation 
Co. v. Lambeg Bleaching, Dyeing & 
ing Co., [1927] A. C. 226. 

489. Add. Annotation :—As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. ©. 226. 

444. Add. Annotations :—As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. Generally, 
ood. The Carlgarth, The Otarama, [1927] 

445. Add. Annotation :—Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., {1927} A. C. 226. 

447. Add. Ansiotation :—As to (1) Refd. Salisbury 
& Fordingbridge District Drainage Board v. 


PART II. SECT. 9, SUB-SECT. 1. 


95 i. pasa — oe churns. }— 
McoKELVEY v. ARGILL ath 
SUPPLY Co., Tine si 1938] TN. ZL. Rh. 


223.-—-N.Z. 673 iv, post.—CAN 


PART IJ. SECT. 18, SUB-SECT. 4. 


sd. Hospital.|—SHUTTLEWORTH . 
VANCOUVER aa Hospitay, No. 


332. Add. Annotation :—Generally, Refd. Scam- 
mell v. Attlee (1928), 45 T. L. R. 75. 

356. Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 

357. Add. Annotation :—Refd. O’Cedar v. Slough 

Trading Co., [1927] 2 K. B. 1238. 

Add. Annotation :-—Consd. St. Anne’s Well 

Brewery Co. v. Roberts (1928), 92 J. P. 180. 


Add. Annotation :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. ne 180. 
Add. Annotations :—Refd. G. W. Ry. v. 8.8. 
Mostyn, The Mostyn, [1928] A. C. 7 : St. 
Anne’s Well Brewery Uo. v. Roberts (1928), 
92 J.P. 965. 


Add. Annolation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 5. 


364. 
374. 
376. 


389. 


Remedies. 


Southern Tanning Co. 
2K. B. 566. 


465. Add. Annotation :—Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dycing & 
Finishing Co., [1927] A. C. 226. 

549. Add. Annotations :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd. 
eae v. Sheffield Corpn. (1927), 186 L. T. 

Ls 


(1920), Ltd., [1927] 


567a. 





.]—SHORT v. TAYLOR (1709), 2 Eq. Cas. 
Abr. 522; 22 W. R. 441. 


Annotation :—Apld. Williams v. Jersey (1841), Cr. & Ph. 91. 


608. Add. Annotation :—Refd. Lagan Navigation 
Co. v . Lamberg ecaee Dyeing & Finish- 
ing Co. .» [1927] A. O. 226. 


PART III. SECT. SB Sooo 2— 


MILLER 
2W.L. R. 


di, —— Pe CCARTNEY v. 
ee 5), 7 Terr. 1. Ri. 367 ; 
CAN. 


——.]—-BETTCHER v. TURNER 
(Sask. ) (1913), 25 W. L. R. 136.—CAN, 
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Cases 609—'798. 


609. Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finis 


ing Co., [1927] A. O. 226. 


612. 
ing Co., [1927] A. O. 226. 


613. Add. Citation i—25 L. G. R. 1. 


PART IV. SECT. 2, SUB-SECT. 6.— 
A. (e). 


673 iv, ———.}—In a quia timet action 
for an injunction restraining the 
establishment of a hospital, on the 
ground that it will constitute a nuisance 
to pltf., he must prove a strong pro- 
bability almost amounting to moral 


Add. Annotation :—Refd. Lagan Navigation 740. 
Co. v. Lambeg Bleaching, Dyeing & Finish- 


ENGLISH AND Emprre Digest SUPPLEMENT. 


681. Add. Annotation :—Refd. Graigola Merthyr 
h- Co. v. Swansea Corpn., [1928] Oh. 235. 


738. Add. Annotation :—Mentd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 


649. 


certainty that the hospital will be an 
actual nuisance.—-SHUTTLEWORTH vv. 
VANCOUVER GENERAL HOSPITAL, [1927] 
2D. L. R. 573; [1927] 1 W. W. R. 
476 ; 38 B. C. RK. 300.—CAN. 

673 v, ———.]—-Pltfs. moved for an 
injunction to prevent a nuisance, which 
they feared would arise from noise & 
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Add. Annotation :-—Generally, Mentd. Friern 
Barnet U. D. O. v. Adams (1927), 1386 L. T. 


798. Add. Annotation :—Consd. Pointon v. Cox 
(1926), 186 L. T. 506. 


vibration caused by the establishment 
of a factory then in course of erection : 
—Held: as it had not been established 
that the damage apprehended was 
imminent & of a substantial character, 
the claim was premature.— ROBERTSON 
v. DUTHIE STEEL CASEMENT CO., LTD., 
(1927) N. Z. L. R. 826.—N. Z. 


38. 


Vol. XXXVI.—Cases 24a—38. 


OPEN SPACES AND RECREATION GROUNDS. 


Part Ill.—Powers of Regulation and Management. 


24a. Power of Public Trustee—To sell-—-Law of 


V. 2).|—The expression ‘‘ an open space of 
land ” in the above par. means any land that 
is unbuilt upon. 

A small yard & ashes place at the rear of 
two houses in a town was, immediately before 
the commencement of the Act, held in un- 
divided shares by the owners of the houses 


ve GI" Act, 1925 (c. 20), Sched. I., Part 


Part 1V.—User 


Add. Annotation :—Refd. I. BR. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. 
L. R. 59. Mentd. General Medical Council 
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with rights of access & uscr over same :— 
Held: the yard & ashes place were an open 
space within the par. & had vested in the 
Public Trustee. Leave given to the Public 
Trustee to sell same.—Re BRADFORD CITY 
PREMISES, [1928] Ch. 188; 1388 L. T. 517; 
sub nom. Re BrapForp Crry PREMISES, 
SCAIFE v. PuBLIC TRUSTEE, 97 J. J. Ch. 84. 


of Open Spaces. 


v. I. R. Comrs., English Branch Council of 
General Medical Council v. I. R. Comrs. (1928), 
139 L. T. 225. 


Cases 22437. 


AND Emprre Diaest SUPPLEMENT. 


PARLIAMENT. 
Part I!.—The House of Lords. 


az, Annotation:—Delete Wycombe Qrdns. v. 


eo open ewes Grdns. (1926), 48 T. L. R. 


126. Add. Annotation :—Mentd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 


135a. .]—In an action by an agent for a claim 
for commission from the purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned me 
commission, & his decision was affirmed by 
the appellate ct.:—Held: the concurrent 
findings of the cts. below ought not to be 
disturbed.—Bow’s Emporium, Lip. v. BRETT 
= R.) & Co., Lrp. (1927), 44 T. L. R. 104, 
. iL. 





155a. a Admiralty actions—cCollision cases-—-Both 
vessels to blame.|—-CANTON (OWNERS) vv. 
ReEsvus (OWNERS), [1928] W. N. 214; sub 
nom. THE CANTON, 31 Lloyd, L. R. 289, H. L. 
Annotation :—Mentd. The Young Sid (1928), 45 T. L. R. 138. 


162. Add. Annotation: —Consd. Campbell  v. 
Pollak, [1927] A. C. 732. 


166. Add. Annotations :—Mentd. Cushion v. Tre- 
degar Iron & Coal Oo. (1927), 20 B. W. C. C. 
454; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram wv. 
Crawshay (1927), 96 L. J. K. B. 664. 


190. 4dd. Annotation :—Consd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 45 T. 1. R. 57. 


Part V.—The Legislative Work of Parliament. 


28. Add. Annotation :—Refd. G. v. G. (1928), 45 
T. L. R. 7. 

27. Add. Annotation :—Mentd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

37. Add. Annotation :—-Consd. Campbell  v. 
Pollak, [1927] A. C. 732. 

38. Add. Citations : [1927] A. C. 732; 96 L. J. 
K. B. 1093; 137 L. T. 656 

39. Add. Annotation : —_ Consd. Campbell vv. 
Pollak, [1927] A. C. 732. 

41. Annotation :—For ‘‘ As to (1) Mentd.’’ read 
‘* As to (1) Refd.”’ 
Add. Annotation a a (3) Refd. Campbell 
v. Pollak, [1927] A. C 

59. Add. ee eae Curran v. Kays, 
[1928] 2 K. B. 469. 

99. Add. Annotation : Ne to (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 

107. Add. Annotation :—Mentd. Campbell v. 
Pollak, [1927] A. C. 732. 

115. Add. Annotation :—Mentd. James v. British 
General Insce., [1927] 2 K. B. 311. 

116. Add. Annotation :—Mentd. Wardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

256a. Metropolis Gas Act, 1860 (c. 125).]- 


WYATT v. METROPOLITAN "BOARD OF WORKS 

(1862), 11 C. B. N.S. 744; 311.5. 0. P. 217 

142 EK. R. 988. 
Annotations :—Ap 


Id. 2? 
Ex p. Hanly (1888), 
Co. (1879), 12 Ch. 


See, also, COMPANIES, Vol. X., p. 1113, No. 
7830. 


e Skegness & St. Leonard’s Tram. Co., 
, 41 Ch. D. 215. Refd. 2c Kent Tram. 


261. Add. Citations :—sub nom. Re PETERSON, 


[1909] 2 Ch. 398; 79 L. J. Ch. 53; 101 L. T. 
80; 73 J. P. 46 31. 


263a. --— Metropolis Gas Act, 1860 (c. 125).j/— 
WYATT v. METROPOLITAN "BOARD OF Mi 
(1862), 11 C. B. N.S. 744; 31 L. J. OC. 
217; 142 BE. R. 988. 

Apo —Apld. Re Skegness & St. eee eh Tram. Co., 


Hanty (1888), 41 he D. 2 Re Kent 
Prag, Co, (1879), 12 Ch. D, 312 


Part siecle of Parliament. 


865. Add. Annotation :—Refd. Ré Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Treland (1928), 45 T. I. R. 


. Add. Annotation :—Mentd. More v. Weaver, 
8. i028) 2K. B. 520 

487. Add. Annotation :—Refd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 57. 


PART II. SECT. 2, SUB-SECT. 1. 


_ 16 i. 
SCOT. 


Appeals from Scottish cpurts—From Lords of Session—From interlocutory order.}—Roas v. Ross, [1927] S. 0. (H. L.) 4. 


PART II. SECT. 2, SUB-SEOT. 7.—O. 
85 i. Not admitted.}—PoRTLAND (DUKE) v. Wood's TRUSTEES, [1927] 8. C. (H. Ls.) 1.—S800T. 


822 


Vol. XXXVI.—Case 57. 


PARTITION. 
Part {!!._—Partition by Agreement. 


57, Add. Annotation :—Mentd. Turner v. Watts (1927), 44 T. L. R. 105. 


PART I the maintainability of a suit for par- erties. —_SaBJAN Bret v. ASHANULLA 
: tition that pltf. should be in actual or EPARI (1926), I. L. R. 54 Cale. 524.— 
bh i. ——.|—It is essential for constructive possession of the pro- IND. 
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Cases 8—859. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


PARTNERSHIP. 
Part |.—Partnership Generally. 


8. Add. Annotation :—Refd. Dominion Iron & 
Steel Co. v. TInvernairn, [1927] W. N. 277. 


9. Add. Annotation :—Mentd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 


Part Il—Tests 


43. Add. Annotation :—Refd. <Arseculeratne v. 
Perera, [1928] A. C. 1738. 

44. Add. Annotation :—Refd. Arseculeratnc v. 
Perera, [1928] A. C. 173. 

717. Add. Annotation :—Mentd. English Insce. v. 


oe Benefit Assce. (1928), 44 T. L. R. 
SOl. 


21. Add. Annotation :—Mentd. Re Debtor (No. 
229 of 1927), [1927] 2 Lh. 367. 


of Partnership. 
107. Add. Annotation :—As to (2) Refd. Watson v. 
Haggitt (1927), 44 T. L. R. 90. 


171. Add. Annotation :—Refd. Re Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 


177. Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 893. 


Part 1V.—Relations between Partners and Third Parties. 


442. Add. Annotation :—Mentd. Houghton v. 
oe Lowe & Wills (1927), 44 T. L. R. 
76. 

449. ae an :—Mentd. H. v. 
P. 


Smith v. 


H., [1928] 

on ne :—Refd. Wood 
(1928), 189 L. T. 250. 

592. Add. Annotation :—Mentd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 

605. Add. Annotation :—Mentd. Albemarle Supply 
Co. vw. Hind, [1928] 1 K. B. 307. 

609. Add. Annotation :—Mentd. Albemarle Supply 
Co. v. Hind (1927), 48 T. L. It. 652. 

662. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K.B. 307. 

718a. Action by partnership—In respect of goods 
supplied to partner before creation of 
partnership.|—-Defts. contracted in writing 
with first pltf. to supply him with all the 
brass ashes produced at their mill at a certain 


520. 


PART I. SECT. 2. 
di. S. P. BroyJo LAt Sana BANIKYA 
v BupH NATH PYARILAL (1927), 
I. L. R. 55 Cale. 551.—IND. 


PART Hi. SECT. 5, SUB-SECT. 2. 


91 xxi. ———.]—LOTBINIERE LBR. Co. 
v. FORTIN, [1927] 4 D. L. R. 167.—CAN. 


PART II. SECT. 5, SUB-SECT. 4. PEUCHEN Co. 
110 iv. -J}—~RAGHUNANDAN NANU 
KOTHARE v. HORNASJER BEZONJEE 





PART III. SECT. 3, SUB-SECT. 2.—B. 
237 iii. S. P. ARCHIBALD ¥, ae 
HANIF (1899), 29 8S. O. R. 564.—CAN 
PART IV. SECT. 3, SUB-SECT. 1. 
sl. Insurances effected by firm—Firm 
turned into limited company.}—Held 
there was such a change of interest as 
to invalidate the insurances, in the 
absence of notification of the change 
to, & assent by, pee insurance co.— 


Ty Mor 
aS Co. “ago. 18 re R. 446.— 


PART IV. SECT. 6, SUB-SECT. 2.—D. 
799 ii. Action in firm name -—VW hether 


fixed price, the ashes being agreed to be equal 
to a certain sample. Some ashes were 
delivered, & then pltf. took co-pltfs. into 
partnership, & ashes were delivered by 
defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the partnership nor those 
supplied afterwards were equal to sample, 
& pltis. commenced an action to recover 
damages in respect of the breach of agree- 
ment :—Held: plt{s. could not recover in 
respect of the deliveries of ashes which took 
pan prior to the formation of the partnership, 
ut they could do so in respect of those which 
took place afterwards.—Bounry v. HEATON 
(1865), 13 L. T. 238. 
858. Add. Annotations :—Refd. Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. C. 
780; Jenkins v. Jenkins, [1928] 2 K. B. 501. 


859. Add. Annolation :—Refd. Pirie v. Richardson, 
[1927] 1 K. B. 448. 


representatives of deceased  nartner 
peetanary parties.j—In a suit against 
a firm in the firm name, the firm 
having been dissolved to pltf.’s know- 
ledge before the institution of the suit 
by reason of the death of a partner, 
the suit as sn framed does not include 
the legal representatives of the deceased 
partner, & it is necessary to add thom 
as partics in ordor to obtain judgment 
against the private estate of the 
deceased partner, as opposed to mere 
judament- against the partnership 
assets.—MATHURDAS CANJI MATANI 
v”. EBHRAHIM FAZALBHOY (1927), 
I. L. R. 51 Bom. 986.—IND. 


UAL FIRE 
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Vol. XXXVI.-—Partnership. Cases 945a--1845. 


Part V.—Relations of Partners inter Se. 


945a. ——— Of interest in partnership effects & 
profits.|-—-WARTNABY v. SHUTTLEWORTH & 
TAYLOR (1837), 1 Jur. 469, L. ©, 


1211. Add. Annotation :—-Mentd. Livock v. Pear- 
son (1928), 33 Com. (as. 188. 


1127. Add. Annotation :—Consd. Naval Collie 
Oo. v. I. R. Comrs. (1928), 1388 L. T. 593.0 


1242. Add. Annotation :—Consd. Manley v. Sar- 
tori, [1927] 1 Ch. 157. 


1459a, Foreign firm—Branch office in England.]— 
Partnership Act, 1890 (c. 39), 8. 23, applies 
to a foreign firm having a branch house of 
business in Hngland.—Brown, JANSON & Co. 
v. HUTCHINSON & Co., [1895] 1 Q. B. 737; 64 
I. J. Q. B. 359; 73 L. T. 437; 43 W. R. 5838; 
11 T. L. I. 291; 14 R. 354, ©. A. 3 subse- 
quent proceedings, [1895}| 2 Q. BB. 126. 


1480a. -|—(1) Where it is not the object of 





a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
partnership, it is not according to the practice 
of the ct. in the course of that suit to grant 
® receiver & manager. (2) Cases, however. 
may arise in which the conduct of deft. being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager.— LALIT, v. TIAL 
(1850), 3 Mac. & G.79; 20 L. J. Ch. 585; 
a a T.0O.S.113 15 Jur. 363; 42 B. BR. 191, 


see ads te —As to (1) Refd. Medwin v. Ditcham (1882), 47 
. " au, 


—- ——,|—~HIALL v No. 1480a, 


ante. 


1604. Add. Annotation :—-Consd. Farey v. Cooper, 
[1927] 2 K. B. 384. 


1614. Add. Citations :-—96 L. J. Ch. 361; 137 
L. 'T. 409. 


St A ines 


Part V1.——Dissolution. 


1654a. Death of partner sending notice before 
notice received—Date of dissolution of partner-~ 
ship.]—Where a partner sends by post a 
notice to the other partner to determine the 
partnersliip as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership.— 
McLEopD v. DOWLING (1927), 43 T. L. Tt. 655. 

1670a. Partner sending notice of intention to dis- 
solve partnership—Death before notice re- 
ceived by other partner.]}—McLrEop v. DoWL- 
ING, No. 1654a, ante. 

1835. me Citations :—96 L. J. Ch. 65; 

L. T. 23 


136 


PART V. SECT. 2, SUB-SECT, 2.—-A. 
r i, ——-.}—CoLme v. REED (1914), 
29 W. LL. 1. 786.—CAN. 
r ji. Construction of agreement.) 
—DAvIs v. FowRY (1912), 20 W. I. kh. 
839 > 3 Dd. lu. h. 157.—CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


917 ii. ——,)—Where a partner 
during the sangha which was 
about to expire, received an offer for 
himself to negotiate for the renewal 


-—He 





(1926 
N. Ss. 


’ 





Ci. 





of a lease enjoyed by the partnership : 
Held: he was under no obligation 
to accept the offer for the benefit of 
the partnership.—WELZEL v. 
y 27 S. KR. ON. 

WwW. W. N. 17.—~AUS 


PART V. SECT. 7, SUB-SECT. 1. 


Does not belong to individual 
partners. J)—-SAWYER-MASSEY v. SCHLEY 
(1914), 29 W. L. R. 454.—CAN. 


1841a. ——— For share of ‘‘ net profits ’?—Dissolu- 
tion by death.|—Appit. & H. entered into 
partnership, the arts. providing that each 
partner was entitled to a salary & half the 
‘* net profits ’’ during the term of the partner- 
ship, & that if cither partner died the sur- 
viving partner was for five years to pay to 
the exors. a third of the ‘‘ net annual profits.’’ 
H. died, & the partnership was thereby dis- 
solved :—Held : the expression ‘‘ net profits ”’ 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself.—Wa'Tson 
». HaaaiTt, [1928] A. C. 127; 97 L. J. P. C. 
38; 1388 L. T. 306; 44 T. L. R. 90; 71 Sol. 
Jo. 963, P. C. 


1845. Add. Annotation :—Consd. Manley v. Sartori, 
{[1927] 1 Ch. 157. 


PART V. SECT. 13, SUB-SECT. 5.—- 
H. (b). 


1366 ii. ——-.]— MOMPLE v. MOMPLE 
(1927), 48 N. L. R, 374.—S. AF. 


PART VI. SECT. 4. 


sp. I?egistration of memorandum of 
dissolution—Under Partnership Regis- 
tration Act, R.S.O., 1914 (e. eS pe 
of.}——-DOMINION SuGAR Co. 4. AR- 
RELL, [1927) 2 PD. L. RR. 1983; 60 
QO. L. R. 169.—-CAN. 


KAIN 
S. W. 140; 44 
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ENGLisH AND Ewprre Diaest SUPPLEMENT. 


PATENTS AND iNVENTIONS. 


Part Ill_—‘‘ True and First Inventor.’’ 


Cases 38—349. 
89. Add. Citations :—41 T. L. R. 545; affd. (1927), 
96 L. J. Ch. 470; 187 L. T. 704; 43 T.L. R 


717; 44R. P. 0.453, C. A. 


Add Annotation :-—Refd. Mackenzie-Kennedy 
vy. Air Council 1927), 1388 L. T. 8. 

Add. Annotation :—Refd. coer v. Morris 
Motors (1927), 44 R. P. C, 105. 


63. 


Part 1V.—Subject-Matter of Patent. 


82. Add. Annotations :-—Mentd. Palmolive Co. (of 
England) v. Freedman (1927), 44 T. L. R. 86 ; 
English Hop Growers v. Dering, [1928] 2 K. B. 


174. 


Add Annotation:—Refd. Re Simon-Carves 
& Robinson’s Patent (1928), 45 R. P. ©. 407. 


Add. Annotations :—As to (2) Consd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 BR. P. C. 168; Re Simon-Carves & Robin- 
son’s Patent (1928), 45 R. P. C. 707. Refd. 
Boyce v. Morris Motors (1927), 44 R. P. C. 105. 


Add, Annotation :—Refd. Adelmann & Ham 
Boiler Corpn. v. Llanrwst Foundry Co. (1928), 
45 R. P. C. 4138. 


Add. Annotations :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Sharp & 
Dohme Ine. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 


Add. Annotation :—Refd. British United Shoe 
Machinery Co, v. Gimson Shoe Machinery Co. 
(1928), 45 R. P. C. 290. 


Add. Annotation :—As to (8) Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 158. 


Add. Annotation :—As to (3) Consd. British 
Thomson-Flouston Co. v. Metropolitan Vickers 
Electrical Co. (1928), 45 R. P. C. 1. 


Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 


Add. Annotation :—Refd. Sharp & Dohme 
fee v. Boots Pure Drug Co. (1928), 45 R. P.O 


231. Add. Annotation :—Refd. Mellor v. 
more (1927), 44 R. P. C. 175. 

Add. Annotation :—Generally, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 158. 


299. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


109. 


117. 


134. 


138. 


142. 
149. 
162. 
163. 
192. 


Beard- 
284. 


PART III. SECT. 1. 

13 iii. S. P. Davis ed & Rarr 
Patents Co. wv. GaTH va 

ee LR. 95; 11997) 2 V wh. 


vention. 


ViEnucr vette a 
x 
PART Ill. SECT. 2, SUB-SECT. 2. 
f. Varted. [1927] S. C. 597: 44 
R. P. C. 175. 


PART Iv. maak ae sedis 3.— 


k i. -—A patented process to be 
valid’ must dente ingennity of in- 





193. viii. 





It js not cnough, in order 
to constitute invontion, to 
C.J, something which has been but dimly 
ascen before.--~ HH LECTROLYTIC ZING PRO- 
FRENCH’S COMPLEX ORE 
Co. OF CANADA, 

{1927} Exch, Cc. R. 94.—CAN. 


PART IV. SECT. 1, SUB-SECT. ae 


193 vii. ——.]—-GUETTLE 
INTERNAT’L PAPER CO., 
D. L. R. 617.—CAN. 


-}~Where 
machine already ‘exists Sioddatie cor- 


802. Citation :-—For ‘‘ 14 L. R. 
“147. L. R. 487, BH. LL.” 

308a. ———.]—Held: the applying to a ham boiler 
of a rack & catch was the addition of some- 
thing which in itself had no novelty, & the 
patent was invalid for want of subject- 
matter.—ADELMANN & FiAM BOILER CORPN. 


487, H. I,” read 





”. LLANRWsT FounpRY Co. (1928), 45 
R. P. C. 418. 
308b. .]|—Held: (1) the first claim as to an 


apparatus was so vague as to be bad; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable combination, but 
was mere juxtaposition.—IIANKS v. COOMBES 
(1928), 45 R. P. C. 237, C. A. 

308c. ——--.| — JoHN WRIGHT & EAGLE 
GE, LTD. v. GENERAL GAS APPLIANCES, 

Ltp. (1928), 45 R. P. C. 346. 

Add. Annotation :—Refd. Sharp & Dohme 

Inc. v. Boots Pure Drug Co. (1928), 45 

R. P. C. 153. 

Add. Annotation :—Refd. Hanks v. Coombes 

(1028), 45 R. P. C. 237. 

Add. Annotation :—Refd. Hanks v. Coombes 

(1928), 45 R. P. C. 237. 

Add. Annoiation :—Refd. Sharp & Dohme 

Inc. v. Boots Pure Drug Co. (1928), 45 

R. P. C. 158. 

Add. Annotation :—Refd. Jones & Attwood 

a National Radiator Oo. (1928), 45 R. P. O. 


815. 


325. 
327. 
329. 


336. 


389. Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 


846. Add. Annotation :—-Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. ©. 163. 


849. Add. Annotation :—Refd. Safveans Akt. v. 
Ford Motor Co. (England) (1926), 44 R. P. C. 
49, 


tain effects, & additions have been 
made to such machine to produce the 
same _ effect a better manner :— 
Semble: a patent cannot be taken for 
the whole machine, but for the improve- 
eee only: Pu RBROOKE MACHINERY 

yoRavuLiIc Co., LTp., 
teary Tixeh. "QO. R. 114,—CAN. 


disclose 


LTD., 


TTLER v. OAN. 
f1927) 4 


specific 


PART gl SECT. 1, SUB-SECT. 7.—A, 
270 ee, -—CANADIAN 
GENERAL KLEoTRI OTRIO Co., LTD. Ls FADA 
RADIO, LTp., [1927] 2 D. L. R. 911; : 
{1927} Exch. C. R. 134, oe oANS 
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861. Add. Annotations :—Refd. Boyce v. Morris 


Motors (1927), 44 RB. P. Ci. 105: 
Beardmore (1927), 44 RB. P. C. 178. eee 


$65. Add. Annotation :—Retd. Sharp & Dohme 


Inc. v. Boots Pure Dr Co. 
R. P. C. 163. me SE EEES i 20 


872. Add. Annotation i—Generally, Refd. Sharp & 
" Dohme Inc. v. Boots Pure D ‘0. (198 
eee ee we Drug Co. (1928) 
390. Add. Annotation :—Generally, Retd. Mell 
v. Beardmore (1927), 44 R. p C. 175. —— 


402. Add. Annotation :—Generally, Refd. Mell 
Beardmore (1927), 44 R. P. 6. 175. enone 


409. a stig ect bart Wright & Eagle 
ange vy. General Gas Appliances (1928) 4: 
R. P. C. 346. oe Carers 
.]|—Where a known apparatus is first 
used for a clases purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials.—Re Simon-Carves, 
Lrpo. & Rosinson’s Patent (1928), 45 
R. P. C. 407. 


Add. Annotation :—Cenerally, Retd. Sharp & 
Dohine Inc. v. Boots Pure Drug ('0.(1928), 
45 R. P. ©. 158. 


Citations :-—For “44 R. P. CC. _ read “44 
R. P. C. 367; affd. 45 R. P. C. 153, C. A.” 


Add. Annotation :-—Consd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 


Add. Annotation :-—Consd. Sharpe & Dohme 


ae v. Boots Pure Drug Co. (1928), 45 KR. P.C. 


bd 


412a. 





428. 


434, 


435. 
457. 


472a. 





.|—It is not enough to show that an 
apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result; it must 
also be shown that the specification contains 
clear & unmistakable directions so to use it.— 
British THOMSON-HoustTon Co., Lrp. vw. 
METROPOLITAN-VICKERS ELECTRICAL Co., 
Lrp. (1928), 45 R. P. 0. 1, H. L.: affg. S. C. 
sub nam. ME'TROPOLITAN-VICKERS KLECTRICAL 
Oo., Lrp. v. Bririsu THOMSON-HowustTon Co., 
Lip. (1925), 43 R. P. C. 76, 0. A. 


518. Add. Annotations :—Consd. British Thomson 
Houston (Co. », Metropolitan-Vickers Elec- 
trical Oo. (1928), 45 R. PP. C. 1. Refd. 


PART IV, SECT. 1, SUB-SECT. 9.—A. 
352 x. ——— —-—.]— BERGEON v, DE 

KERMOR ILEcTRIO HEATING Co., LTN., 

(1927) 8 D. L. RR. 09; [1927] Exch. 

CG. R. 181,.—~-CAN. 

852 xi, ——— ——.]-—-DETROIT RUB- 


CANADIAN 


be very slight, to sustain a grant. for 
a patent for invention. Slight altera- 
tions may produce important results 
& may disclose great 
GENERAL HKLECTRIC 


LUrp. v. FADA RADIO 2 
D. if R. 911; [1927] Exch. C. R. 134.— 


Vol. XXXVi.—Patents. Cases 361—-888a. 


Wright & Eagle Range v. General Gas 
Appliances (1928), 45 R. P. 0. 346. 
558. Add. Annotation :—Retd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1028), 45 
R. P, C. 153. 
559. Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 


960. Add. Annotations :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 BR. P. C. 
153; Re Simon-Carves & Robinson's Patent 
(1928), 45 R. P. C. 407. 

561. Add. Annotation :—Refd. Boyce v. 
Motors (1927), 44 BR. P. C. 103. 

574. Add. Annotation :—Refd. Boyce v. 
Motors (1927), 44 R. P. C. 105. 

585. Add. Annotation :—-Refd. Boyce v. 
Motors (1927), 44 R. P. © 105. 


593. Add. Annotation ;—-As to (3) Refd. British 
Thomson-Houston Co. v. Metropolitan- 
Vickers Electrical Co. (1928), 45 R. P. C. 1. 

598. Add. Annotation :—Refd. Jones & Attwood v. 
National Radiator Co, (1928),45 R. P. C. 71. 

625. Add. Annotalion :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 46 
R. P. C. 1538. 

636. Add. Annotation :—-Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 

640. Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
153. 

) Add. Citation :—Affd. swb nom. 
THOMSON-HovUsTON Co., LTp. ». 
POLITAN-VICKERS ELECTRICAL Co., 
(1928), 45 R. P. C.1, H. L. 


680a. .|—In an action for infringement defts. 
denied infringement, & alleged that the. 
patent was invalid by reason of (inter alia) 
want of utility. Plitfs. proved the utility of 
their invention :—Held: the patent was 
valid, & had been infringed. — BRITISH 
Unirep SHog Macurnery Co., Lrp. 2. 
LAMBERT HowartTu & Sons, Ltp. & GIMSON 
Snoz MACHINERY Co., Lrp. (1927), 44 
R. P. C. 511. 

680b. S. P. Brirish Unrrep SHOE MACHINERY Co., 
Lyrp. v. Gimson Suor Macnineny Co., Lrp. 
(1928), 45 R. P. ©. 290, C. A. 

688a. ———-.]|—-RosE STREET FOUNDRY & 
ENGINEERING Co., Lrp. v. INDIA RUBBER 
Gorra Percoa & TrRLEGKArH Works Co., 
Lrp. (1928), 45 R. P. C. 371. 


Morris 
Morris 


Morris 


BRITISH 
METRO- 
Lv, r Dp 6 





PART IV. SECT. 2, SUB-SECT. 2.-— 
C. (a). 


594 ii, ——~-.}—-CANADIAN GENERAL 
E.eorric Co., LTD. v. FapaA RADIO, 
Lrp., {1927} 2D. UL. R. O11, [1927] 
Iexch. C. R. 134.---CAN. 


ingenuity.—~ 
Co., 
Lrp., {1927} 2 


BER PRODUCTS INC, 2 REPUBLIC 
Bumper Oo., [1987] 4 D. L. R. 724.— PART IV. SECT. 2, SUB-SECT. 2.— 
e C. (Cc). 

852 xii. —— ———-.]—NIEBLO MANv- PART IV. — B poe — 615 iii, ——.J—CANADIAN GENERAT, 
FACTURING Co. v, STANDARD CO., ‘ ‘i ELEcTRIC Co., Lrp. v. Fapa Rapio, 
{1927} 4 D. L. R. 785.—CAN., 523 iii. ——.]—-GEORGESON v. URWIN Lrn., [1997] 2 D. L. R. 9113 [1937] 

& Co., [1928] N. Z. L. R. 207.—N. Z. Exch. C. RB. 134.—CAN. 


PART Iv. SECT. 2, SUB-SECT. 1. 

436 xii. rom, J-- ELECTROLYTIC 
Zino Process Co. v. FRENCH'’S COM- 
TLEX ORE REDUCING Co, OF CANADA, 
LTD., [1927] Exch. ©. R. 94.—CAN, 

436 xiii, —~~— ———.}—There must be 
a& substantial exercise of the Inventive 
power, though it may in some cases 





v. 
385; [1927] Exch. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B,. (b) v. 


sj. “ On sale "-—-Within Patent Aci-— 
What amounts t0.}--—-SEMET-SOLVAY Co. 

Cork. OF PATENTS, (192713 D. L. RR. 
c. R. 218.—CAN. 


PART IV. SECT. 3, SUB-SECT. 2. 


690 i. Hiffect of non-user.J—ILECTRO- 
LyYTIc ZING Process Co. v. FRENCH 8 
CoMPLEX ORE REDUCING CO. OF 
a ie Lrp., [1927] Exch. C. R, 94.— 
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Cases 700a—1209. 


ENGLISH AND Emprre Dicest SuppLEMENT. 


Part V.—Application for Patent. 


700a. Effect of.j--Samples & indorsements 
thereon, deposited under Patents & Designs 
Act, 1907 (c. 29), s. 2 (5), can be relied on in 
aid of the interpretation of the specification, 
& as effective prior publication against a 
subsequent claim.—NoTes oF OFFICIAL 
RULINGS 1928 (B) (1928), 45 R. P. C. App. iv. 


708a. Power to modify forms.J|—The Comp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily 
intended.—Re SALLES’ APPLICATION (1927), 
45 R. P. C. 61. 


727. For the existing paragraph substitute the 
following paragraph :— 
Injunction to restrain acceptance — Lawful 
ground of objection—‘‘ Secret processes.’’|}— 
Where an injunction had been granted to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refuged to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a “‘ lawful ground of 
objection ”’ to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), s. 7 (3), objecting to his duty 


prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 
granted an injunction restraining the 
Comptroller-General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 
which, as between pltf. co. & appct., appct. 
had been restrained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute ‘‘ a lawful 
ground of objection ’’ to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the ct. below.-—-REx 
Co. & REX RESEARCH CORPN. v. MUIRHEAD & 
COMPTROLLER-GENERAL OF PATENTS (19286), 
of _ ys 1213; 136 L. T. 568; 44 R. P.C. 


Part VI.—Specifications. 


7173. Add. Annotation :—Refd. Re Dreyfus’ Applns. 
(1927), 44 BR. P. C. 291. 

804. Add. Annotation :—Consd. Hanks v. Coombes 
(1928), 45 KR. P. C. 237. 

804a. As to apparatus.|—-HANKs v. CooMBEs, No. 
308b, ante. 


810a. ———.|—te CHEMISCHE FABRIK AUF ACTIEN 
KE. ScrerinG) PATenr (1928), 45 
R. P. C. 403. 


814. Add. Annotation :—Refd. Sharp & Dohme 
Inc. v”. Boots Pure Drug Co. (1928), 45 R. P. C. 
153. 

843. Add. Annotation :—Refd. Re Chemische 
Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 403. 


910. Add. Annotation :—As to (3) Refd. Boyce v. 
Morris Motors (1927), 44 R. P. C. 105. 


918. Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 


921. Add. Annotations :—As to (1) Refd. Mellor v. 
Beardmore (1927), 44 BR. P. C. 175; Sharp & 
Dohme Ine. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153; Re Simon-Carves & Robinson’s 
Patent (1928), 45 R. P. C. 407. 

996. Add. Annotation :—ApHi. Hanks v. Coombes 
(1928), 45 R. P. OC. 237. 

1209. Add. Annotation :—Refd. Re Keystone, 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 


PART VI. SECT. 4, SUB-SECT. 2.— 
A. (b). 


sm. 48 lo process.J—The specifica- 
tion of a patent for a process must 
point out clearly the method by which 
the process is to be performed so as to 
accomplish the object in view.— 
KQECTROLYTIC ZINC PROCESS Co. v, 
FRENOH’S COMPLEX ORE REDUCING 
Co. OF CANADA, LTD., [1927] Exch. 
C. R. 94.—CAN. 


PART VI. SECT. 4, SUB-SECT. 4. 


955 i. Whether necessary to distinguish 
novelty or improvement——General rule.} 
--A patentee, in a patent for an 
improvement on a known device, must 
not throw his net so wide as to omit 
to disclose honestly what belongs to 
the prior art as distinct from his new 
claim.—BERGEON v. DE KERMOR 
MLECTRIC HEATING Co., LTD., [1927] 
3 aan R. 99; [1927] Exch. C. Rk. 181. 


PART VI. SECT. 5, SUB-SECT. 1. 


989 i. Necessity for claim.}—(1) A 
patentee must define & limit with 
precision what he claims to have 
invented, & everythi: not. clearly 
claimed becomes publici juris. 

(2) A patentee must clearly set forth 
the various steps in a process claimed, 
& if designedly or unskilfully he makes 
it ambiguous, vague or indefinite, the 

atent is bad.—ELEcrRoOLyTIC ZING 
*ROCESS Co. v. FRENOH’S COMPLEX 
ORE REDUCING Co. OF CANADA, LTD., 


989 ii, .}~Anything disclosed 
in the specifications of a patent, & for 
which no claim is made, becomes 

blict furia.—BERGEQN v. DE KERMOR 

SLEOTRIC HEATING Co., LTn., (1927] 
3 aa R. 99°; (1927] Exch. C. R. 181. 





902i.N ecessity for clear statement. }— 
ELECTROLYTIO ZINC PrRooEss Co. v. 
FRENCH’S COMPLEX ORE REDUOING 
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CaN OF CANADA, LTD., No. 989 i, ante.— 


k i. Fatlure to claim advisable addition 
ag necessary element of invention.}— 
Where in the specification in a patent 
for an oven the patentee states that a 
certain device or addition is advisable 
or preferable, but does not claim it 
ag @ necessary element of the Invention, 
any oven 80 constructed us to represent 
the invention patented, but without 
such additional device, will be an 
infringernent of the patent.-—SEMET- 
SOLVAY Co. vw. COMR. OF PATENTS, 
11927] 3 D. L. R. 385; [1927] Uxch. 
C. R. 218.—CAN 


PART VI. SECT. 6, SUB-SECT. 2.—C, 


1105 i. General rule.}—The language 
in a pata should be Hberally con- 
strued with a view to maintaining its 
validity.——-Davis Loa & RAFT PATENTS: 
10. v. GATHELS (B. C.), 11927) 4 
nie R. 95 : [1927] 2 Ww. WwW, R, i aes 


1212. Add. Annotation :—Refd. Sharpe & Dohme 
aa v. Boots Pure Drug Co. (1927), 44 R. P.C. 


Vol. XXXVI.—-Patents. Cases 1212—1678a. 


1248. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


Part Vil.—Grant of Patent. 


13638a. -|--Irhe manufacturer of a 
particular article may be regarded as 
interested in commercial processes for making 
such article marketable; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
Bao CLAVEL’S APPLICATION (1928), 45 R.P.C. 


1364. Add. Annotation :—Refd. Re Clavel’s Appln. 
(1928), 45 R. P. C. 222. 

1369. Add. Annotation :—Consd. Ne Clavel’s Appin. 
(1928), 45 R. P. C. 222. 

1437. Add. Annotation :—Refd. Ie 
Appin. (1927), 44 R. P. C. 204. 

1495a. --|—Re CARPMAEL’S APPLICATION 
(1928), 45 R. P. C. 411. 


Mooney’s 








Part X.--Assignment and Devolution of Patents. 


1534a. Agreement for assignment—Whether repre- 
sentation that grantee was  ‘‘ original 
inventor ’’ material misrepresentation.|— 
Held: it had not been proved that a material 
misrepresentation had been made.—THOmr- 
SON v. JEFFERSON (1928), 45 R. VP. C. 309, 


PO, 
--— Construction.]—Sce Nos. 1555-1557a, 
post, 

1587. Add. Annotation: —Mentd. English Hop 


Growers v. Dering, [1928] 2 K. B. 174. 


1546. Add. Annotations :—Refd. Palmolive Co. (of 
Bnyland) v. Freedman (1927), 44 T. L. BR. 86. 
Mentd. English Hop Growers v. Dering, 
[1928] 2 hk. B. 174. 


1557a. Of all patents in relation to preparation 





& application of gutta percha—-What patents 
within agreement.|——-BrEwLrey v. HANcock 
(1856), 6 De G. M. & G. 391; 26 L. T. O.S. 
264; 2 Jur. N.S. 289; 4 W. RR. 384; 43 
BK. R. 1285, L. C. 
By joint owners of patents—Assignments 
to ‘‘contain covenants by vendors ’’ that 
patents valid—‘‘ & such other covenants as 
may be reasonably required.’’|—-See Con- 
TRACT, Vol. XITI., pp. 29, 30, No. 73. 
1557b. Assignment of all assignor’s interest in 
patent—Passes right to apply for extension 
of term.|—/te Bearp & Scort’s Patent, Re 
os & BEARD’S PATENT (1927), 45 R. P. C. 
31. 
1562. Add. Annotuéion:—As to (8) Apld. The 
W. H. Randall, [1925] P. 411. 


-_ 





Part Xl.——Licences. 


1590. Add. Citation :—28 KR. LP. C. 229. 
Add. Annotation :—Refd. Lacteosote v. Alber- 
man, [1927] 2 Ch. 117. 

1669. Add. Annotation :—As to (1) Refd. Con- 
stantinesco v. R. (1927), 11 Tax Cas. 730. 


1673a. —— -—--— -|—(1) No action for a de- 
claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt. department con- 
cerned is competent or open to the patentec 
undcr Patents & Designs Act, 1919 (c. 80), 
s. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to 





PART XI. SECT. 1, SUB-SECT. 6. 


sp. Sub-assignment—FPosition of 
ae ies.]J—~HILL v. MOISAN, [1927] 2 
. L. lh. 1089.—CAN. 


PART XI. SECT. 1, SUB-SECT. 8, 
“h i. ——— Invalidity of patent.}-- 


CHANNELL v. O’CEDAR CORPN. (1927), 
60 O. L. It. 525.—CAN., 


PART XI. SECT. 2, SUB-SECT. 2. 

1662 i. Grant of licence—On whatterms 
granted—Licence fee—How calculated. | 
—CONSOLIDATED WAFER Co., LTD. 2. 
INTERNATIONAL CONE Co., LTD., [1927] 


give merely a right of compensation to the 
patentce against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned. 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown bas the right to use the patent on the 
statutory terms set out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Couucil, dismissed 
on the above grounds.—Rownann & Mac- 
KENZIE-KENNEDY v. Alk COUNCIL (1927), 96 
L. J. Ch. 470; 187 L. T. 794; 43 T. L. R. 
717; 44R. P. C. 453, C. A. 


Annotation :-—Generally, Reid. Mackenzie-Kennedy v. Air 
Council (1927), 138 L. T. 8. 


1). L. R402; [1927] 8. C. R. 300.— 
CAN. 


st, Bir Neh dil Hachequer Court— 
Proceedings under Patent Act, 1923 
(c. 23), 8. 40—Jurisdiction of Supreme 
Court o Canada. |-—CONSOLIDATED 
WarFER Co., LTD. v. INTERNATIONAL 
Conk Co., LTp., [1927] 1 D. L. R. 402; 
[1927] 8S. C. R. 300.—CAN. 
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Cases 168la—278la. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part Xil._—Term of Patent. 


1681a. ——— Being beneficial owner.|— Re WHuITE 
& Gray’s PATENT (1927), 45 R. P. CO. 119. 
1687a. Joinder of grantee—-Application by 
assignee.|—-Where a grantee declines to join 
in an application for the extension of the term 
of a patent & lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the summons.— Re BEARD & Scorr’s PATENT, 
Re Scorr & BrEARD’s Parent (1927), 45 
R. P. C. 31. 
1706a. ———.]—He BEarp & Scorr’s PATENT, Re 
Scorr & BHarp’s Patent, No. 1557b, ante. 
1997a. ——— _Irregularity in service of advertise- 
ments—-Excused.|—-fte PANICALI & BRENNI’S 
PATENT (1927), 44 R. P. C. 509 
2021. Add. Annotalion :—Refd. Re 
Patent (1927), 44 R. P. C. 332. 
2021a. greece BOUYER’S PATENT (1928), 45 
R. P. C. 268. 


Chambers’ 


ferred sales after the war:—Held: there 
had been a Joss which had been in part, but 
not wholly, made good by a subsequent gain, 
& an extension of two & a half years should 
be granted.—Ke HIGGINSON & ARUNDEL’S 
PATENT (1927), 44 BR. P. C. 480. 


2064hb. -|—Held: in order to show that 
a loss had been counterbalanced by subse- 
ea gains, it should be established that, as 
e result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would normally 
have been done in the normal development 
of the patent.—-Re Bates & UNITED SHOE 
MACHINERY Co., LTp.’s PATENT, Ke BaTEs 
RICHARDS & Unrrep SHOm MACHINERY Co., 
Lrp.’s PATENT (1928), 45 R. P. 0. 270. 


2031. Add. Avnuiaienk :—Refd. Re Higginson & da ee arts BOUYER's PATENT (1928), 45 


Peesbatald Patent (1927), 44 R. P. C. 430. 





coo 44 LR. P. C. 527. 
1 -fle WESTERN ELEctRIc Co., Lrp.’s 
ree (1927), 45 R. P. C. 117. 
2064a. ——— Loss partly made good by subsequent 
profits.|—An application for an extension of 
the term of a patent was opposed on the 
ground (inter alia) that sales lost dain the 
war had been balanced by lost duving de- 


2130a. —— 


68. 


—-Re GILBERT’s PaTENTs 2090a. ———.|—-Re ENFIELD CYCLE Co., LYD. 


SmMirH’s PATENT (1927), 44 R. P. C. 526. 


20904. Add. Annotation :—Refd. Re Chambers’ 


Patent (1927), 44 R. P. 0. 332. 


2112. Add. Annotation :—Refd. Re Chambers’ 


Patent (1927), 44 R. P. C. 882. 
——-.|—_ Re Hoae & Canr’s Patents 
(1927), 45 R. P. C. 120. 


Part XIIl.——Revocation. 


2174a. Prior publication.|—In the case of an 
ey Layee for the revocation of a patent 
eady granted, appct. must establish his 

case in the clearest possible manner, & where 
prior publication is relied on, it is necessary 

to point to a clear & specific disclosure of 


something which can fairly be stated to be 
the patentee’s invention.—fte LOWNDES’ 
PATENT (1927), 45 R. P. O. 48. 


—-- PATENT 


——.|—-fiec KOERNEL’S 
1028), 45 R. P. C. 442, 


Part XIV.—Infringement. 


2312. Add. Annotation :—Refd. Sharpe & Dohme 
res v. Boots Pure Drug Co. (1928), 45 R. P. C. 
2389. Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. ri 430. 
2556. Add. Annotation :-—Refd, The Jupiter (No. 3) 
(1927), 187 L. T. 333. 
Jo. 365” read 


2614. Add. Annotation Peas 


Add. Annotation :—Refd. Mackenzie- Kennedy 
v. Air Council (1927), 138 L. T. 8 

British United 
Shoe Machinery v. Gimson Shoe 
Machinery Co. (P9289, “45 B. P. ©. 85. 


2761. oar ak Annotation :—Generally, Refd. Sharp 
D 


ohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. O. 1538. 


2560. Citations :—For ‘‘ 47 Sol. 


67 Sol. Jo. 365.” 2781a. ———.]—BritisH THOMSON-HoustTon Co., 


PART XIII. SECT. 1, SUB-SECT. 2.—F. 


m i. ———. }}—-WRIGHT v. BELL TELE- 
PHONE Co, Co. (1887), 2 Exch. C. R. 552.— 


PART XIV. SECT. 1, SUB-SECT. 6.—A_ 


2387 1. Sale in breach of limited licence 
Necessity for pee of limitation. ] 
—-In a suit b atentee of articles 
against a ven fs them for infringe- 
ment of pltf.’s patent by selling them 
contrary to conditions imposed by 
ine, atcnteo, it is necessary to Par ps 

e statement of claim tha 
Sequined the patented petals with 


knowledge of ae te pad — 
COLUMBIA GRAM » LTD 
Fossry ada) o7 oR N. S. Ww. 246: 
44N.S9 W.N. 87.—AUS. 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 
2536 ili. -—-—.]—CHANNELL v. 

O’CEDAR CORPN. (1927), 60 O. L. R. 

§25.—CAN. 

PART XIV. ae 2 aaa 3.—~ 
2621 i. Patent i fa bac Pad planer 

Untruth in wt vert 


t 
Jor patent.J}-—FapDa Bap, 
CANADIAN GENERAL ELECTRIO 
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"co. 


Lrp., [1927] 3 on L. h. 922; (1927) 

S.C. ht. 520.—CAN. 
2621 ii. —— — Abnenc of affidavit in 
patent. 


wan of petition for re-tasued 
DA 10, 


"60 Vv. Pee toe 
“RAL ELE (i937 | 
oy TR. 822 ; moat T 8. ue 
CAN. 


7 §20.— 


sa. Defendant cannot tmpeach oe ae 
Madea ia ap IEBLO NU- 


Co. STAND Co., 
{1937} 13. D. L. R. "B43 ; T1927) Exch. 
Cc. R, 82, ~—CA AN. 


Lrp. v. Hunry (P.) & Co., Lrp. (1928), 45 
R. P. ©. 218, C. A 

2044. Add. Annotation :—Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 158. 

2963. Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

2967. Add. Annotation :—Refd. Re Chemische 
Fabrik auf Actien oa E. Schering) Patent 
(1928), 45 R. P. C. 403. 

3093. Add. Annotation :—-Consd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

3098. Add. Annotation :—Mentd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


3120a. -J]—In an action for infringe- 
ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, was granted.—TECALE- 
MIT, LTD. v. WAKEFIELD (C. C.) & Co., Lrp. 
(1927), 44 R. P. C. 471. 


3120b. -|—In an action for infringement, 
the ct. held defts. had not infringed, & the 
action failed. A certificate of particulars of 
objections was granted to defts., & a cer- 














Vol. XXXVI.—Patents. Cases 278la—3424. 


tificate of validity to pltfs.—TECALEMIT, Ltn. 
v. EWARTS, LTp. (1927), 44 R. P. C. 488. 


8150. Add. Annotation :—Refd. Sharp & Dohme 


ae v. Boots Pure Drug Co. (1928), 46 
R. P. C. 152. 
3152a. ——— Sale of patented articles below price 


fixed by licence—Plaintit! awarded costs.|— 
COLUMBIA PHONOURAPH Co., GENERAL Uv. 
REGEN? Firrinas Co. (1913), 30 R. P. O. 484. 


3174. Add. cA emit ae :—Refd. British Thomson- 
Houston Co. rier Serres aa cai Elec- 
trical Co. (1928), 45 R. P. C. 


8177. Add. Annotation atin Refd. Sharp 
& Dohme er v. Boots Pure Drug Co. (1928), 
45 R. P. ©. 153. 


3185. Add. es :—Refd. Mellor v. 
more (1927), 44 R. P. C 175. 


3212a. Plaintiff failing .n issue of infringe- 
ment.]|——TECALEM#, LTD. v. EwARTs, LTD., 
No. 3120b, ante. 


3283. Add. Annotations :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C.175; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
153; Re Simon-Carves & Robinson’s Patent 
(1928), 45 BR. P. C. 407. 


Beard- 





Part XV.—-Legal Proceedings. 


3343a. --—- Question of fact—-Threat may be 
implied from words used.]-—LUNA ADVEKTIS- 


Co., Ltn. v. BuRNHAM & Co. (1928), 45 
R. P. C. 258. 


Part XVI.——International and Colonial Arrangements. 


3432. Add. Annotation :—(Cenerally, Refd. Sharpe 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153 


PART XIV. SECT. 2, SUB-SECT. 9.——C. 

na a —_— —— — -- —. ]}— DAVIS 
Loe RAFT PATENTS Co. v. GATHELS 
(B. Oe A ag Pi b. L. R. 95; [1927] 
oo CAN. 
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PART XIV. anes ee 10.— 


se. Evpiration of patent.]—An ac on 
for damages for infringement of 
patent will He, although the patent fad 


3434. Add. Annotation :-—Generally, Refd. Tatter. 
gall v. Sladen, [1928] Ch. 318. 


expired.—JENYNAS ©. JENYNS, [1927] 
S. £ —AUS. 


% Q. 31d, 


PART XVI. 
p. Revad., [1924] 4 D. L. RR. 484. 


Cases 80—171. ENGLISH AND Empire Digest SUPPLEMENT. 


PAWNS AND PLEDGES. 


Part I1.—Pawns at Common Law. 


30. Add. Annotations :—Refd. Albemarle Supply i Add. Annotation :—Refd. Lowther v. Harris, 
Co. v. Hind (1927), 43 T. L. R. 652 ; Republica [1927] 1 K. B. 398. 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 168. Add. Annotation : ;—Consd. Lake v. Simmons, 
[1927) A. C. 487. 
138. Add. Annotation :—Consd. Weld v. Petre 171. Add. Annotation :-—Refd. Lowther v. Harris, 
(1928), 97 L. J. Ch. 398. {1927] 1 K. B. 393. 
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7. 


Vol. XXXVII.—-Cases 7---268, 


PEERAGES AND DIGNITIES. 


Part |.-—Peerage. 


Add. Annotation :—Mentd. James v, British 
General Insce., [1927] 2 K. B. 311 

.]—Deft. having sone at the 
election of Scotch peers :—Held : as a Scotch 
peer, entitled to be discharged from arrest, 
although his vote had been protested against, 
his claim to the title disputed, & never 
recognised by the House of Lords or at ct.— 
Diesy v. STIREING (LORD) (1831), 8 Bing. 
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553; 1 Dowl. 248; 1 Moo. & S. 116; 181 
EK. R. 8213; sub nom. DIGBY wv. ALEXANDER, 
1L. J.C. P. 42. 


Arians :—Refd. Smart v. Johnstone (1837), Murp. & H. 


268. Add. - 


Annotations :—CGenerally, Mentd. 
Buerger v. New York Life Assce. (1927), 96 
oon aa 930; Riv. Moscovitch (1927), 188 
4 1 


Cases 2—5'76. 


19a. 
29. 
54. 
56. 
58. 


64. 


66a. 


67. 


70. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


PERPETUITIES. 
Part 1.—The Rule Against Perpetuities. 


Add, Annotation :—Refd. Re Villar, Public | 274. Add. Annotation :—Mentd. Johnson v. Clarke, 


Trustee v. Villar, [1928] Ch. 471. 

-|—CLEMENTI v. FIELDING (1848), 
L. T. O. S. 309. 

Add. Annotation :—Refd. I. R. Comrs. 
Bone (1927), 13 Tax Oas. 20. 

Add. Annotation :—~Refd. Re Villar, 
Trustee v. Villar, [1928] Ch. 471. 
Add. Annotation :—<As to (2) Refd. Re Villar. 
Public Trustee v. Villar, [1928] Ch. 471. 
Add. Citation :—subsequent proceedings (1788). 
2 Term Rep. 241; 2 Bro. C. C. 344, L. C. 

Add. Aanlahon :—Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 


‘Add. Annotation :-—Refd. Re Lanyon, Lanyon 
v. Lanyon, [1927] 2 Ch. 264. 


-——— Survivor of Queen Victoria’s 
descendants living.|--By his will dated 
June 14, 1921, & confirmed by a codicil 
of Feb. 2, 1926, testator, who died on Sept. 6. 
1926, gave his property to his trustees upon 
certain trusts as to income & capital for his 
participating issue as therein defined, using 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of ‘the period 
ending at the expiration of twenty years 
from the day of the death of the last survivor 





12 
2. 


Public 





of all the lineal descendants of Her Late. 


Majesty Queen Victoria who shall be living 
at the time of my death ” +- -Held: though 
the existing lives selected were very numerous 
& it would be extremely difficult & expensive 
in the future to ascertain the date of the 
survivor’s death, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available as to avoid the trust ab initio for 
uncertainty or perpetuity, &- the trust. 
was valid.— Re VILLAR, PuBnic TRUSTEE «. 
VILLAR (1928), 45 T. lL. R. 13; 72 Sol. Jo 
761, C. A. 

Add. Annotations :-—As to (4) Apld. Re Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 
Generally, Refd. Re Villar, Public Trustee 1. 
Villar (1928), 45 T. L. R. 13. 


Add. Annotation :—-As lo (1) Consd. aed v. 
Pickerings (1926), 96 L. J. K. B. 250. 


[1928] Ch. 847. 


275. Add. Annotation :—-Mentd. arp Corpn. 


276. 
298. 
295. 
302. 
346. 


372. 
397. 


408. 


408a. 


453. 


545. 


v. Audenshaw WU. C. & Denton U. 


Ch. 763 


Add. Annotation :-—Mentd. Hardie & Lane 
v. Chiltern, [1928] 1 K. B. 663. 
Add. Annotation :-—Refd. Re Chardon, John- 
ston v. Davies, [1928] Ch. 464. 
Add. Annotation :—Refd. I. R. Commrs. 
Bone (1927), 13 Tax Cas. 20. __ 
Add. Annotation :—Mentd. Re Davies, 
Thomas v. 'Thomas-Davies, [1928] Ch. 24. 
Add. Annotations :—-As to (1) Consd. Re 
Payne, Taylor 7. Payne, [1927] 2 Ch. 1. Refd. 
Re Monk, Giffen v. Wedd, [1927] 2 Ch. 197 ; 
fe cola Graham v. Marshall, |1928] Ch. 
66]. 
Add. Annotation:—As to (1) Refd. Re 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 
Add. Annotations :—Apld. Re Marshall, Gra- 
ham v. Marshall, [1928] Ch. 661. Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197; 
te Payne, Taylor v. Payne, |1927] 2 Ch. 1. 
Add. Annotation :—Cenerally, Mentd. Ite 
Chardon, Johnston v. Davies, |1928] Ch. 464. 


Interest in personalty analagous to determin- 
able fee—-Gift to cemetery so long as graves 
maintained.|—- 'Testator gave £200 to his 
trustees on frust. to invest it, « to pay the 
income thereof to a cemetery co. *‘ during such 
period as they shall continue to maintain 
& keep” two specified graves ‘‘in the 
cemetery in gvuod order & condition with 
flowers & plants thereon, as same have 
hitherto been kept by me,” & he declared 
that. if the graves should not be kept in such 
order & condition, his trustees should pay 
& apply the income in manner therein 
mentioned :—- Held: the gift did not infringe 
the rule against perpetuities.--~-Me CHARDON, 
JOHNSTON v. JAVIES, [1928] Ch. 4643 97 
L. J. Ch. 289; 139 L. T. 261. 


Add. Annotation :—Refd. Re Villar, Public 
Trustee uv. Villar, |1928] Ch. 471. 


Add. Annotation :—-Consd. Re Payne, Taylor 
”, Payne, [1927] 2 Ch. 1. 


.» [1928] 


Vv. 


Part I]_—The Rule Prohibiting Limitations to Issue of 


Unborn Persons. 
576. Add. Annotation :—Refd. Re Villar, Public Trustee v. Villar, [1928] Ch. 471. 
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Part Ill._—Restriction of Accumulation. 


646. Add. Annotation :—As to (1) Refd. Athey v. 


Pickerings (1926), 96 L. J. K. B. 250 

Commencement during twenty-one 
years from testator’s death.]|—Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar. 11, 1896, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
d.e., until Nov. 6, 1914, or until the bachelor’s 
previous death without leaving issue. 
During this twenty-one years’ period the 
bachelor married & died leaving three 
children, two of whom were still living. 
Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two children 
then living were entitled to maintenance 
under Conveyancing Act, 1881 (c. 41), s. 43 (1) 
but that notwithstanding sect. 43 (2) any 
income not so applied passed as on an 
intestacy. On July 20, 1927, the elder child 
attained twenty-one, & her contingent 
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moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 166, 
the order of Nov. 12, 3914, ought still to be 
acted on with regard to the younger child’s 
contingent moiety :—Held: (1) the efltect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & 
the income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881 (c. 41), s. 43 (1), & the balance could be 
validly accumulated wu rder sect. 43 (2); 
(2) quite apart from sect. 165, the moment 
the elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income.—Ie MABER, 
WARD v. MABRR, [1928] Ch. $8; 97 L. J. Ch. 
101; 1388 L. T. 318. 

Add. Annotalion:—-As to (2) 


Consd. fe 


. Chartres, Farman v. Barrett, [1927] | Ch. 466. 


94. 


PART III. SECT. 4, SUB-SECT. 2. 
. How arising—Joint purchase of 


§—114. 


ENGLISH AND Emprre Dicest SupPpLEMENT. 


PERSONAL PROPERTY. 


Part 1.—Definitions and Enumeration. 


9. Add. Annotation :—Refd. Re Mason (1928), 97 L. J. Ch. 821. 


Part [I1l.—Ownership. 


For ‘‘—Mutual wills by husband & wife— 
Agreement not to revoke ’’ read 
Mutual wills—By husband & ire mares: 
ment not to revoke.’’ 








.|—-Leasehold property was given 
to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 


each other for life, & for their nieces after 
the death of the survivor:—Held: the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy.—Re WILFoRD’s "HSTATE, TAYLOR 
v. TAYLOR (1879), 11 Ch. D. 267; 48 L. J. Ch. 
Phe 27 W. R. 455. 


ion :-—Retd. In the Estate of Heys, Walker v. Gaskill, 


marie P. 192. 


Part IV.—Alienation. 


114. Add. Annotation :—Refd. Republica de Guatemala v. Nunez, [1927] 1 K. B. 669. 


transferred into 


—Held: even if the shares 
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were purchased dut of money con- 
tributed in equal Prater & though mon. aaa } 

he joint names vat I. R. 330 
the purchasers, te shares were held 


by them a equity as tenants in com- 
ONNELL ¥. TIARUIBON, | {1927] 


NA E 
4 ’ wi We me 
— eal ry “rail af a %; 


POLICE. © 


Part I1.—Police Forces. 
4. Add. Citation :—1 B. R. A. 600. 


Part V.—Legal Proceedings by and against Police. 
100. Add. Annotation :—Refd. R. v. Ely JJ., Ex p. Mann (1928), 45 T. L. R. 92. 


Part Vil.—Superannuation and Other “Allowances. 


186. Add Annotation :—Apld. Piper v. St. Marylebone Licensing JJ., [1928] 2 K. B. 22]. 
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Cases 31—1616. 


41. 


188. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


POOR LAW. 


Part 1.—Poor Law Authorities. 
31. Add. Citations :—-96 L. J. K. B. 741; 137 


L. T. 558; 25 L. G. R. 267. 


Add. Annotation :—Mentd. Harnett v. Fisher, 
[1927] A. C. 573. 


105. Add. Annotation :—Refd. R. v. Grain, Ex p. 


Wandsworth Grdns., [1927] 1 K. B. 540. 


Part IV.—Relief of the Poor. 


Add. Annolation :—As to (3) Consd. R. v. 
Grain. Ha pm. Wandsworth Grdns., [1927] 
2K. B. 205. 


225a. Within what time proceedings must be taken.]| 


327. 
335. 
415. 
436. 
482a. 


--Applts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 
Poor Law Amendment Act, 1834 (c. 76), 5. 58. 
In Feb. 1927 applts. made a written applica- 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. & 
against his employers to recover the amount 
due. The justices held, as more than six 
months had clapsed since the date when the 
last instalment of the loan was advanced. 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
& they dismissed the summons :—-Held: 


the matter of complaint did not arise until 
the application for repayment was made.— 
ASHBY-DE-LA-ZOUCH GUARDIANS v. SUMMERS, 
{1928} 2 K. B. 397; 97 L. J. K. B. 397; 
139 L. T. 46; 92..P.72; 44 T. L. R. 406 ; 
72 Sol. Jo. 241; 26 1. G. R. 245; 28 Cox, 
O. ©. 494, D.C. 


225b. In what court proceedings must be taken.|-~-- 


A ct. of summary jurisdiction is not a 
‘‘ county ct. or other ct. for the recovery of 
small debts’? within Poor Law Act, 1927 
(c. 14). 8. 46 (1), & under that sub-sect. relief 
granted by way of loan by the guardians to a 
poor person cannot be recovered therein.— 
Evans v. Moraan, [1928] 2 K. B. 527; 97 
I. J. K. B. 703; 139 L. T. 612; 92 J. P. 
146; 44 7T. L. R. 544; 261. G. R. 386, D.C. 


Part V.—Settlement. 


Add. Citations :~-[1927] 2 K. B. 5113; 96 
L. J. K. B. 798; 137 L. T. 524. 
Add. Citations :—96 L. J. K. B. 511; 137 
L.T.98; 91J.P.41; 25L.G. R. 21, H. 1. 
Add. Annotation :—Refd. Norwich Union v. 
Henstead Union, [1927] 2 K. B. 511. 
Add. Annotation :-~As to (2) Consd. Norwich 
Union v. Henstead Union, [1927] 2 K. B. 511. 
-——— Nurse—Sent to training establishment.| 
—-On July 20, 1920, A. signed an agree- 
ment at ©. in the parish of F., by which she 
was to undergo a year’s free training in 
nursing under the ©. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. 
saine day for her training & returned to ©. 
on July 9, 1921. She remained at OC. under 


She was sent to D. on the 720. 


her contract till July 2, 1924, on which day 
she was allowed to go on holiday, & had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
lunatic :—Held: since she had not resided 
physically .in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus revertendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9, 1921.—FARNHAM 
GUARDIANS v. CAMBRIDGE GUARDIANS (1928), 
45 T. L. R. 73, D.C. 


Citations :—For ‘' (1733), Cun. 76; 2 Sess. 
Cas. K. B. 245,” read ‘ (1734), Cun.9 76; 
1 Sess. Cas. K. B. 251.”’ 


Part VII.—Vagrancy. 


1616. Add. Annotation :—Refd. R. v. Grain, Ez p. Wandsworth Grdns., [1927] 2 K. B. 205. 


PART IV. SECT. 1. © 
Yr i, -J—Bvourrs v. SYDNEY MINES, [1927] 1 D. L. R. 546; 59 N.S. R. 90.—OAN. 
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Part VIII.—--Old Age Pensions. 


MINISTER OF HEALTH (1927), 138 L. T. 519; 


1672a. Statutory conditions—-Widow’s pension— 44'T. L. R. 159. D. O 
66 as) US ° o £Ve 9 . e 
eescarerpi «6 ports st Ney tale en ze 1672b. ——— Contributions—-Payments made after 
Widows’, Orphans’, & Old Age Contributory appointed day—-Widows’, Orphans’, & Old Age 


Contributory Pensions Act, 1925 (c. 70), 
8s. 8.|—-TAYLOR v. MINISTER OF HIRALTH, 
[1928] W. N. 244, D. ©. 


Pensions Act, 1925 (c. 70), s. 5, means “ last: 
entry into insurance.’—WADSWORTH _ v. 
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Case 1. 


ENGLisH AND Empire Dicest SupPLEMENT. 


POST OFFICE. 


Part I1.——Constitution. 
1. Add. Annotation :—Refd, Mackenzie-Kennedy ». Air Council, [1927] 2 K. B. 517. 
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POWERS. 


Part Il.—Construction of Powers. 


28. dd. Annotation :—Refd. Re “Mathi 
tiga }1 Oh. 283. athieson, 


188a. Power to appoint part of share—Whether 


including accrued shares.|—Re HuTcHINSON’s 
SETTLEMENT, Ex p. DUNN (1852), 6 De G. & 
Sm. 681; 17 Jur. 59; 64 E. R. 1297. 


Part IV.—Exercise of Powers. 


164. Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 148. 

187a. —-— Appointment on ‘‘ protective trusts.’’] 
~—Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed specific 
property to his son W., & directed his 
trustees to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust for his granddaughter M. :—Held: as 
the appointment upon “ protective trusts,” 
as defined by Trustee Act, 1925 (c. 19), 5. 33, 
gave a discretion to the trustees'to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses; (3) there was no interval of time 
during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
ould happen depriving him of the right to 

receive the income, & subject thereto for the ! 


Part V.—-Appointment Not 


granddaughter M. absolutely.—Re BOULTON’S 
SETTLEMENT TRoustT, StHWART v. BOULTON, 
pee Ch. 708; 97 L.. Oh. 243; 189 L. T. 


i 

208. Add. Annotations :—Refd. Salvesen (or von 

Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; H. & HL, [1928] P. 206. 

.|—ELLIs v. ATKINSON (1792), 8 Bro. 

C. C. 565; 2 Dick. 759; 29 E. BR. 701, L. O. 


Annotations :—Refd. Socket v. Wray (1793), 4 Bro. C. C. 
483; Guise v. Sinall (1794), 1 277; histler v. 
. Rochfort tad 

; Richar 


299a. 





Anst. 277 
Newman (1798), 4 Ves. 129; pater d v 
8 Ves. 164; Parkes v. White (1805), 11 Ves. 209 ; 
» Chambers (1805), 10 Ves. 580; Francis v, 
(1816), 1 ae 258. Mentd. Pybus v. Smith 
To. U. U. . 


360. Add. Annotation :~Mentd. Re Brooks, Public 
Trustee v. White, [1928] Oh. 214. 


.|—GUINAND v. NAISH (1845), 6 L. T. 
0. S. 18; 9 Jur. 703. 

748. Add. Annotation :—Consd. Re Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 
[1927] 1 Ch. 283. 

788. Add. Annotation :—Refd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 


Wigzell 
(1791), 3 


687a. 





Mathieson, 


in accordance with Terms 


of Power. 


830a. ——— Appointment to trustees of child’s 
marriage settlement — Share _ settled.) — A 
daughter being entitled under the marriage 
settlement of her father & mother to such 
share & interest in land & money as the sur- 
viving mother should appoint, provided by 
- her own marriage settlement that all such 
share & interest to which she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


PART Ill. SECT. 8. 


ad. Power to donee to pass corpus as 
income. }-—-SHaW v. SHAW (1927), 


weil 
59 N.S. R. 349.—-CAN, appointors, as to t 


£15,000 for each of three of their 
peugness: & as to 
f bh daughter, & 
mainder * one moiety to each of their f short, 
two sons. The contract of sale referred 


PART IV. SECT. 10, SUB-SECT. 2.— 
B. (a). 


683 ii. ——-—~.}——-In execution of the 
powers reserved by a marriage settle- to was for a sum of £100,000, of which 
ment, a revocable red taeda was £20,000 had already been paid. 
made by deed whereby the appointors, contract of 


husband & wife, directed the trustees 


to hold the net purchase-money already 
received & to be received in respect of 
a certain contract of sale upon trust, 
ov the death of the survivor of the 
hree several sums of 


sale was subsequently 
reacinded on the purchaser paying & 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
under the marriage settlement of the father 
& mother :—Held: this was substantially 
an appointment to the daughter, & valid.— 
LIMBERT v. GROTE (1832), 1 My. & K. 1; 
39 E. R. 5681; sub nom. LAMBARD v. GROTE, 
21L. J. Ch. 10. 


forther sum of £20,000 :—Held: in 
the events which had happened, the 
principle that, where a person dispos 
of a sum among different persons acts 
on the assumption that he is dealing 
with a fund of specific amount, & gives 
art of the fund to one or more persons 
the residue to another, if the fund 
alls short, all the gifts abate pro- 
Mager woud hie apply, & one 
sons wo get no under the 
of the ‘“‘ remainder.’’—A’BECKETT 0. 
TrUsTEES, ExEcurors & AGENOY Co. 
(1908), 50. L. R 


£12,500 for their 
as to the “‘re- 


The 
- 512.—AUS. 
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Cases 872a.—1288e. 


Part VI.——Excessive, Defective, and Fraudulent Appointments. 


891. Add. Citation :—subsequent proceedings, 2 





-—— Appointment on ‘‘ protective 
trusts.’’|—Re BOULTON’s SETTLEMENT TRUST, 
STEWART v. BOULTON, No. 187a, ante. 


887. Add. Annotation :——Consd. Re Payne, Taylor 


v. Payne, [1927] 2 Ch. 1. 


Part VIII.—Extinguishment 


1105a. Mutual wills—Wife expressly refraining 





from exercising power.|—-Where by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property, 
& there was nothing in the husband’s will, | 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Bro. ©. C. 344, L. C. 


1051. Add. Annotation :—As to (1) Refd. Re 


Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 


1052. Add. Annotation :—Mentd. Re Chardon, 


Johnston v. Davies, [1928] Ch. 464. 


and Suspension of Powers. 


put her in the position of seeking at the same 
time to approbate & to reprobate its pro- 
visions :—-Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent will.---irRay vw. PERPETUAI 
TRUSTER Oo., [L928] A. C. 391; 97 L. J. 
P. ©. 85; 139 1. T. 469; 44 T. L. R. 654 


which either put the wife to her election or | Po, 


Part IX.—Powers in the Nature of Trusts. 


1233a. -]|—-DAVIE v. HOOPER (1711), 6 Abr. 336, pl. 6, H. UL. 


Bro. Parl. Cas. 51; 2 E. R. 926; sub nom. Annotations :-~-Refd. Bellasis v. Uthwatt 


, (1737), West. temp. 
Davy v. Hooper, 2 Vern. 665; 1 Eq. Cas Hard. 273; Cholmondeley v. Meyrick (17 


58), 1 Eden, 77. 


PART VI. SECT. 1, SUB-SECT. 2.—A. = altra vires & invalid :—Held: asit was the troster, the whole exercise of the 

li. ——-.| - Where the exercise of a impossible to scparate the valid from power fell to be disregarded.—-Mao- 
power, in so far as it purported to the invalid portions of the appoint- | KENZIN’S ‘TRUSTEES  v. MACK 
reduce the right of fee conferred on the ment without dislocating the wets [1927] S.C. 421,--SCOT. 


objects of the power to a life rent, was scheme of division contemplated by 
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Vol. XXXVITI.—Cases 12--90. 


PRESS AND PRINTING. 


Part {1._—Printers and Publishers. 


12, Add. Annotation :—Mentd. Dominion Press v. Customs & Excise Minister, [1928] A. O. 340. 


Part I1l_—tEditors, Authors, and Journalists. 


40. Add. Annotation :—Refd. Messager v. British 


Broadcasting Co.(1928), 97 L. J. K. B. 251. 44, Add. Annotation ;—Refd. Messager v. British 
42. Add. Annotation :-—Mentd. Messager v. British 


Broadcasting Co., [19271 2 K. B. 543. 
Broadcasting Oo., [1927] 2 K. B. 543. 


Part IV.—-Newspapers. 
90. Add. Annotation :—-Refd. Sinanide v. lia Maison Kosmeo (1928), 189 L. T. 365. 


PART III. SECT. 3. 
sc. Dudy to become acquainted with his duties & Wabilitics.|—K. BE, »v, Mauna Tu Saw (1927), I. L. R. 6 Ran, 39.—- IND, 
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Cases 176—1902a.  Enquisn anp Emerme Dicust Supriement. 


PRIZE LAW AND JURISDICTION. 
Part Ill_—Enemy Character. 


176. Add. Annotation :—Refd. Sassoon v. International Banking Corpn., [1927] A. O. 711. 


- - — _ -_~ 


Part Vit iieiielaal 


866. Add. Annotation :-—Generally, Refd. Sassoon v. International Banking Corpn., [1927] A. C. 711. 


Part X.—Claims. 


1177a. -.]—THE ANNA OHRISTIANA (1778), Hay eer Gist GE a. eee eee (1803), 5 
& Marr. 16]; 165 8. R. 34, Annotation :—Apld. The Roland (1915), 84 L. J. P. 127. 


Part Xl.——Procedure. 


13802a. Ship formerly enemy property- THE Hockinc, THE GBENESEE (1917), 8 
Transfer of .ownership.|}—-THE KANKAKEBR, Lloyd, Pr. Cas. 74, P 
PART V. SECT. 4, SUB-SECT. 3.—A. PART VI. SECT. 4, SUB-SECT. 6. 
B71 i, Liability for wrongful capture} f. Revad., Stewart, 38, n. PART VII. SECT, 6, SUB-SECT. 4. 
—THE ZODIACK (1812), Stewart, 333. PART VI. SECT. 7. r. Reved., Stewart, 122, n. 
CAN. n. Jtevad., Stewart, 38, u. 
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Vol. XXXVIN.—Cases 11—701. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part |.—Acts of State. 


47. Add. Annotation :—Retd. Re. Mason (1928), 


97 L. J. Ch. 321. 


66. 


To the cross-references following this case 
add ‘* Decrees of Russian Soviet Government 
—Effect of.|—See No. 13, ante; COMPANIES, 
Nos. 8528, 8524, 8527A ; 


CONSTITUTIONAL 


Law, No. 387a; INsuRANCR, 712a.”’ 


Part Ill.—Exercise of Statutory Powers, Duties, etc. 


11. Add. Annotation :—Consd. Musmann ». 
Engelke, [1928] 1 K. B: 90. 

14. <Add.. Annotation :—Apld. Engelke v. Mus- 
mann, [1928] A. C. 4338. 

16. After the cross-reference following this case 
add ‘‘ Status of person claiming diplomatic 
privilege,|—See ConstiruTionaL Law, No. 

90. 


147. Add. Annotation :—Refd. St. Anne’s Well 3 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 


Conservancy Hoard v. 


Add, Annotation :—Consd. Dee Conservancy 200. Add. Annotation:—As to (5) Consd. Dee 
Board v. McConnell, [1928] 2 K. B. 159. 


McConnell, [1928] 


2 K. B. 159. 


17. Add. Annotation :—Retfd. Scammell v. Attlee 
(1928), 45 T. L. R. 75. 


178. Add. Annotation :—Refd. Graigola Merthyr 330. Add. Annotation :—Refd. Scammell v. Attlee 


Co. v. Swansea Corpn., [1928] Ch. 235. 


(1928), 45 T. Tu. R. 75. 


Part IV.---Exemptions from Liability. 


387. Add. Citation : —138 L. 
R. (1927), 11 Tax Cas. 730. 


436a. 





Poph. 25; 79 EB. R. 1145. 


Annotation : .—Mentd. Doo d. Hayne v. Redfern (1810), 


ct) Bast, 96 


483. ie Annotation :-—Refd. L. C. C. v. Hackney 


-» [1928] 2 K. B. 588. 


541. a: Annotation :-——Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


PART III. SECT. 4, SUB-SECT. 1. 
aa. Delete this case. 


PART Ill. SECT. 4, SUB-SECT. 3. 
n, Revad., [1823] 8. C. R. 397. 


PART Ill. SECT. 5, SUB-SECT. 1. 
192 xiv. Reved., $1 8. C. R. 61. 


PART III. SECT. 6, SUB-SECT. 2.—B. 


268 i. oa ue URATEK, BARA 
BaZaAR Oo., UM at CORPN. 
or eee (1837), . iL. R. 5 Ran. 
722.—IND. 


PART III. SECT. 9, SUB-SECT. 2. 


318 i. Whether general jurisdiction of 
courte ousted. eft. corpn. —— & 
power-house, & pltf. claimed damages 

corpn. for the escape of 

t ae prooke from the power-house, 

for an injunction to restrain 
relies corpn. from 
house as it was being ad: 
pltf. must be onset ted, as his only 


remedy must etermined in_ the 
manner provid Py Public Works 
Act, 1908.—0O’' Bri WELLINGTON 


Crry CorRpNn., 1988] N. A L. R. 215.—~ 


PART IV, SECT. 3, SUB-SECT. 1.—A. 
co i, ——-- Secretary of State for India 


T-8. 
391. Add. Annolation :—Refd. Constantinesco ». 


Failure to record appearance—-Officer 
of court.|—Finca v. RistEy (1598), cited 


601. Add. Annotation :-—Consd. More v. 
[1928] 2 K. B. 520. 


604. Add. Annotation :—Consd. More v. 
[1928] 2 K. B. 520. 


Weaver, 


Weaver, 


636. In the third line of the existing paragraph 


698. 


in Council.jJ—In order that a contract 
may be binding upon the Secretary of 
State for India in Council, it m be 
made in strict conformity with the 
provisions laid down in the statutes 
overning : the matter.— ORAM, 
ODDAR Co. v. i ts aa or SPATE 
FoR InNpIA (1926), IT. L. R. 54 Cale. 
aie ae 
Indemnity Act, 1920 (c. 48)— 
Effect of. ]—Indemnity Act, 1920, 
8s. 1 (1), does not apply to actions to 
enforce the implement b Govt. 
Departments of their wartime con- 
tracts. The saving of actions in respect. 
of ‘‘ rights under, or alleged breaches 
of, contract * contained in ceck. 1 (1) (b) 
applies to cases in which rights under 
a contract bave been interfered with, 
or a cont has been directly 
breached, by the exercise of some 
prerogative power. Sareea CORPN. 
goon ADMIRALTY, [1928] S. C. 227.— 


ear IV. SECT. 3, SUB-SECT. 4.-—-B. 


. Hevad., fee] 11D. L. R. 969; 
1192718. C. 


PART IV. SECT. 4, SUB-SECT. 1. 


543 ii. Re oa v. 
Lanncx, [1027) Pi D. L. R. 831; 60 
©. GL. R. at p .3 ra 


"B45 


ene. “Seaengrenteteniet 


read “ 1813 ” for “ 1913.” 


Add. Annotation :—Consd. Wisbech Kh. D. C. 
v. Ward (1928), 


701. Add. Citations :—[1928] 2 K. B. 1; 
K.B. at p. 59; 138 L. T. 308; 261. G. R. 10. 


138 L. T. 308. 


97 L. os 


PART IV. sal ue eres 2.— 


g i. —— Board oy Public ue 
Commissiunera-—— lic Utilities 

1923 (c. 53), 8. 137 (2).}—Re Seinen 
& Gorpon, [1927] 1 L. R. ALS 
{1926} 3 W. "W.R R. 769; 22 Alta. L. R 
387.—-CAN. 


PART VI. SECT. 3, SUB-SEOT. 2. 


739 iii. —— Harbour trustees. }-— 
The mere fact that bodies tie as 
harbour trustees ad ir 
underta. s under Acts of. Parlia- 
ment is n panaoene to entitle them, 
as sasoesatal defenders, to ox poneee 
as between nt & cliert under Public 
ae otection Act, 1893 (c. 61) 
ey aah et ft Spat ee ey eecdintine 
upon 8 of the e men 
their constitution & functions as are 
relevant to the question whether the 
action was “‘ for an act done in pur: 
suance, or execution, or inten 
execution of any Act of Paice, 
or of any ups duty or anne: or 

f any neglect. or 
aeteet ee in the execution of any such 
Act, duty, or authority. Sg MO 
sTonta S.8. Oo., Warp. OLYD 
NAVIGATION TRUSTEES, (1998) Ss. ‘i 
270.—8COT. 





Protection—Public Authorities 


Protection Act. 
738. “Add. Annotation :—As to (1) Consd. Scammell 


v, Attlee (1928), 45 T. L. R. 75. 


736, Add. Annotation :—Refd. Graigola Merthyr 


Co. v. Swansea Corpn. (1928), 138 L. T. 465. 


738a. S. P. Moss v. SALFORD CorPN. (1908), 72 


184. 
795. 
800. 
803. 


804. 


839. 
854. 


854a. 


PART VI. SECT. 5, SUB-SECT. 1. 
sm. 
Kachequer Court of Canada—Act nol 
cable.]|—SYDNEY, CAPE BRETON 
MONTREAL 48.8. Co. v. MONTREAL 


appli 
& 


J.P. Jo. 341. “ 
768. Add. Annotation :—Refd. Graigola, Merthyr 


Co. v. Swansea Corpn., [1928] Ch. 235. 


Add. Annotation :—Refd. Scammell v. Attlee 
(1928), 45 T. J. R. 75. 


Add. Annotation :—Refd. Scammell v. Attlee 
(1928), 45 T. L. R. 75. 

Add. Annotation :—Mentd. The Harkaway, 
[1928] P. 199. 


Add. Annotation :—Apld. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 
Add. Citations :—[1928] Ch. 235 ; 97 1.. J. Ch. 
— ; 1388 L. T. 465; 92). P.8; 26L. G. R. 
Add. Annotation :-- Consd. Scammell v. Atlee 
(1928), 45 T. L. R. 75. 
Add. Annotation :—As to (1) Refd. Scammell 
v. Attlee (1928), 45 T. 1. R. 75. 
——.|—Where deft. appears to be acting 
ag a member of a public body under statutory 
authority & pleads the six months’ limitation 
imposed by Public Authorities Protection 
Act, 1893 (c. 61), as the period within which 
an action must be brought in respect of his 


MARI, [1927] 4 


im O. Ih. I. 246.—C 


Admiralty proceedings 


MILLS v. CITY 


D. 
AN. 


(1927) 4 D. L. R 


863. 
864. 
869. 


870. 


acts, pltf. can defeat that claim by proving, 
on sufficient evidence, that deft. was not 
really intending to act in pursuance of his 
statutory authority, but was using his pre- 
tended authority from some improper motive, 
such as spite or for a purpose entirely out- 
side statutory justification. 

Where defts. are found pucporting to 
execute a statute, the burden of proof is on 
pltf. to prove the existence «f such a dis- 
honest motive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent evidence.—ScAMMELL (G.), Lrn. v. 
ATTLEX (1928), 45 T. lL. R. 75, (. A. 

Add. Annotation :-—-Apld. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 
Add. Annotation :—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 
Add. Annotation :—Refd. Graigola Merthy1 
Co, v. Swansea Corpn., [1928] Ch..235. 


Add. Annotation :— Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 2365. 


876. Add. Annotation : —Refd. Scammell v. Attlee 


(1928), 46 T. L. R. 75. 


888. Add. Annotation :—Mentd. Pickford v. Quirke, 


955. 


lL. R. 800; 61 


6 (p. 134) i. ——- As to injuries. ]—- 
OF ae tear (Alta.), 


Pickford v. 1. R. Comrs. (1927), 188 L. T. 600. 


Add. Annotation :-- Consd. Graigola Merthyr 
+o. 7. Swansea Corpn., [1928] Ch. 235. 


ee Re te Pn 





cate ROR YN ey me err we 


sessions for Rood cause, & after being 
called upon to show cause against his 
removal; (3) the accoptance of a 
salary did not affect the tenure of his 


(1927) 3 office, or render him Hable to dismissal 


HARBOUR CoMRS. (1913), 15 Exch. C. R 
1 3 20 D. L. R. 828.—-CAN, 


PART VI. SECT. 5, SUB-SECT. 3. 

sp. Continuing trespass—Action not 
harred by Towns Incorporation Act, 
1895 (c. 4)./-ARCHIBALD v. TRUKO 


PART VI. SECT. 6, SUB-SECT. 6. 

n (p. 133) i. —— Where action in 
respect of want of repair caused by 
misfeasunce.}— PRENTICE v. SAULT STE, 


W. W. KR. 421.—CAN, 


PART VIII. SECT. 1, SUB-SECT. 2. 


—— Of weights & measures. |}— 

1) the office of inspector was 
a freehold public office tenable during 
life or good behaviour ; (2) an inspector 
was not Hable to dismissal at the 
pleasure of the Governor'in Council 
as the holder of a public office under 
the Govt., but could only be removed 
from office by the justices in petty 


li. 
Held: 
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by the Govt. as a public servant.— 
Ex p. KVANS (1909), 10 S. R. N. 8S. W. 
1; 26N. 8. W. W.N. 189; 9C.L. R. 
140.— AUS. 


PART VIII. SECT. 2, SUB-SECT. 2. 


n. For ** Wiaa v. COCHRANE 0. A.-G., 
(1927) I. hk. 285” read * Wiae ua. 
A.-G. OF IRISH FREE Srars, [1927] 
A. C. 674; 96 L. J. P. O. 88; 137 
L. T. 460; 43 T. L. R. 457.” 

See, further, DEPENDENCIES, Nos. 
714b, 714c. 


Vol. XXXVII.—Cases 20—341. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 
Part IIl—Control by Ministry of Health. 


90. Add, Annotation :—-As to (1) Consd. Credit, 
Gas Co. v. Crediton U. (C., [1928] Ch. 447. 


aa ae |] -—-The duty of a local 





29a. — 
authority under 1875 Act, 


sewers in repair cannot be enforced by an | 
La aba person for 
he proper remedy is a com- | 


action by a 
injunction. 


420. Add. Annotation :—-Refd. Bean 
R. D.C. (1928), 139 1. T. 330, 





121a. 





»|—Pltfs., a firm 


had, as a private enterprise of their own, | 
built a number of honses upon land situate | 
within the jurisdiction of defts., had not 


complied with defts.’ bye- 
drainage, with the result 
arose between the parties 
by agreement, defts. 


& the sub-committee. 
trary to defts.’ 


bye-laws, 


appointed 
committee to settle all outstanding matters, 
& an agreement was arrived at between pltfs. 
One of the terms of 
that agreement was that pltfs.” drainaje 
scheme should remain, although it} was eon- 


8. 15, to keep 


a mandatory | 38. 


Part V.—Bye-Laws. 


Maxton 


plaint to the Minister of Health under sect. 

299 of the Act.—CLark v. Bpsom RURAL 

mee COUCH: (1928), 45 T. L. R. 106; 
MF 0 ace 


e 1 Epsom 
IL. " 


repudiated the agrecment to which their 


sub-committee was a party, pltfs. brought an 


of builders who 


laws as to the 
that differences 
. Subsequently, 
a sub- 


Defts. having 


action claiming specific performance :-—Held : 
as it had not been established that the build- 
Ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1925 (ec. 14), s. 99, applied, the verbal con- 
tract made by the sub-committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99. 
to relax the bye-laws in a private building 
scheme.-- WILLTAM Bran & Sons, Lirn. vo. 
FLAXTON RounaL Districr Councr (1928), 
130 Li. Le 3820; 92 5. P. 121; 264. GR. 
Shih OF ie 


Part VIl.- -Particular Provisions. 


286. Add. Aunotation: 


308. Add. Annotation: 
R. D. CO. (1928), 139 LT. 8 


333a. Relaxation of bye-law—-Under Housing Act, 
1925 (c. 14), s. 99.]-—WimaiAM BEAN & Sons, 


PART V. SECT. 1. 


a (p. 156) i. ----- By Railway d 
Municipal Board-~Docs not validate 
invalid bye-law.j)-—Re Casa_ LOMA, 
{1927} 4 D. L. R. 645; 61 OO. L. RR. 
187 .-~- CAN. 


a (p. 156) ii. —— —— Leave to appeal 
from Board—Grounds for granting.|— 
Re Casa Loma, (1927) 4 D. 1. 2. 645 5 
61 O. L. IR. 187.—CAN. 


ee (p. 156) i. —— .J—Ke 
McCurcHeon & ToRONTO CORPN. 
(1863), 22 U. C. R. 613,—CAN., 


“PART V. SECT. 2, SUB-SECT. 1. 


dddd. -——- -~—.}—I2e Foxcrorr & 
Lonpon, [1927] 4 D. L. I. 684; 61 
oO. L. R, 209.—CAN. 


PART V. SECT. 2, SUB-SECT. 2. 


54 thi, ——.|—Re Duntor & Town- 
RBHIP OF Douro (1859), 18 U. Cc. R. 
227.—CAN. 


meee 


. 160) i, —-—- Bye-law creating 
Tans ‘or senate water rates—Ulira 
vires. }—BUROHELL v. SYDNEY CORPN., 
1997] 1 D. L. RR. 486; 59 N. 8. KR 


As to (3) Apld. Kean +. 
Maxton RK. 1). C. (1928), 139 1. T. 420. 


-Apld. Bean v. Flaxton 


20. 395. 


t (p. 161) i. Rate likely to 
produce less money than required.}-- 
Held: the ct. would not interfere.— 
Re GILoHRIsT & SULLIVAN CORPN, 


(1879), 44 U. C. R. 588.— CAN. 


se. ——— Regulation of botanic park— 
lous platy ere baci 
consent of governors-—Valid.j|— : 
ALLCHUROH, [1926] S. A. S. R. 384.— 
A « 


af. 
Bropi & BK 
(1876), 38 U. C. 


eee 


Licensing taverns.|—Re 
QWMANVILLE CORPN. 


R. 580.---CAN. 





sg. Bye-law increasing service 
taxr—Invalid.J—HARDY v. EDMONTON 


Coren, (Alta.), [1925] 1 D. L. R. 256 ; 
[1924] 3 W. W. x. 936.—CAN. 
PART V. SECT. 4. 





1 i. Attorney-General. }—W here 
the law resulting from the exercise of 
a statutory power to make a bye-law 
operates for the general advantage 
of the public at large, none but the 
A.-G, may sue in respect of its breach. 
—~A.-G. & LUMLEY v. T. S, GILL & SON 

Y., LTD., [1927] V. L. R. 22; {1927] 
Argus L. R. 223.—AUS. 
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lp. vu. FLAXTON RURAL DISTRICT COUNCIL, 
No. 121a. ante. 


839. Add. Annotation :—Generally, Refd. Graigola 
Merthyr Co. v, Swansea Corpn., [1928] Ch. 


341. Add. Annotation :—Mentd, Graigola Merthyr 
(‘o. «. Swansea Corpn., [1928] Ch. 23865. 


PART VII. SECT. 2, SUB-SECT. 1. 
ki. ---— Requiring licence—Valid. }- 
WROBLEWSEI v. MOLAREN (1927), 29 

W. A. I. Rt. 24.—AUS, 


PART VII. SECT. 5, SUB-SECT, 2.—C, 

sn. “ Addition’ to building—What 
amounts to-—Not new gambrel roof in 
liew of old pitch roof.}~DanbBy vv, 
VILLAGE OF WAKAW & Kraus (Sask.), 


[1927] 3 W. W. R. 107.—CAN. 


PART VII. SECT. 5, SUB-SECT. 9.—Cc, 


329 i. Continuing offence—Krection 
of building without approval of plana— 
No notice of disapproval by 
council. }--Held: the contravention of 
vhe bye-laws was a continuing offence. 
-——~PORTSTEWART URBAN DISTRICT 
councys v. HAMILL, [1927} N. I. 181.— 


PART VII. SECT. 6, SUB-SECT. 1.-—-B. 


352 ii. -~-—- Hmployer-——-Evidence 
of contract for medical é& surgical care 
of  employecs.}~—-QUEEN VICTORIA 
MEMORIAL HosriTau v. Boota, LtTp,, 
(1927) 4 D. L. R. 1016; 610.L. R 
293.—CAN. 





Cases 386-540, . 


l Add, Citation : 
BO2a. -——— ——— From owner-—-Who ‘ls owner, 
A solr., acting for adrniniatratrix: ‘of -a, 


deceased person’s estate, employed a builder 


to collect the rents of three working-class 
houses; & to pay the proceeds over to him. 
The local authority having executed works 
under Ho , Town zaening etc. Act, 
1919 (c. 35), s. 38 (see, now, Housing Act, 
1925 (c. 14), 8. 3),-sought to recover the 
expenses from the solr. as ‘‘ owner ”’ within 
sect. 38 :—Held: he was the owner, though 
he was not the person who received ‘the rent 
directly from the tenants, as there might 
be more than one owner, & every one receiving 
the rent, as rent, in succession became the 
‘* owner.”’—-WaTTs v. BATTERSEA CORPN. 
(1928), 45 T. L. R. 85; 72 Sol. Jo. 847; 92 
J. P. Jo. 747, D. C. 

502b. ——— -——— Statutory charge—Incidence of 
charge.|—-The charge created by Housing 
Act, 1925 (c. 14), s. 3, is not a charge on the 
interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises.—PADDINGTON BorougduH 
CoUNCL. v. FINUCANE, [1928] Ch. 567; 97 
L. J, Ch. 219; 1389 L. T. 868; 92 J. P. 68; 
26 L. G. R. 288, 

Annotation :—Folld. Bristol Corpn. v. Virgin, [1928] 2 K. B 


—— —— ——— -———..]—-The charge given 


to a local authority in respect of repairs by | 











4 EN ane ' . Sie, baer) i Y att in 3 BP see eaceer oe aoe ee . an 33 pe z be ee ak 
1 my ‘ ' f ~ ow : ' < \ ae, Neuere 
4 % ' ai . t a 
1 ™ ; * 4° Py - 
1 K. B, 65, D. C. ess | 


a 


” ‘Sfousing Act, 1925 (c 14), s. 3, is a charge on 


6 ‘the proprig ny seh _ the 
“premises, & ranks in priority to a tee farm 
rent already issuing out of the premises.— 
Bristor CorRpN. v. Virein, [1928] 2 K. B. 
622; 97 L. J. K. B. 522; 189 L. T. 376; 
92 3.P.145; 44T. L. R. 646; 261. G. BR. 
443, D. C. : : 


509a. Subsidy——Amount—Houses completed after 
passing of Housing (Financial Provisions Act, 
1924 (c. 35).])—-Stzin (Jonn G.) & Co., Lev. 
v. Strruna County Counom HAastTeRn 
District Commirme (1927), 91 J. P. 205; 
26 L, G. R. 51, H. L. 


——— Agreement waiving compliance with 
bye-law—Whether authorised under Hous! 
Act, 1925 (c. 14), s. 99..—WiiLiam BEAN 
Sons, Lrp. v. FuAxtTon- Rurau DIstRicr 
Counctin, No. 121a, ante. ¢ 


Add. Citations :—sub nom. R. v. WARB- 
LINGTON OvERsEnRS, 22 L. T. O. S. 804; 
18 J; P. 647; sub nom. Ex p. WARBLINGTON 
OVERSEERS, 18 Jur. 494. 


584. Add. Citation :—sub nom. R. v. DEVERELL, 
23 L.J.M.C. 121. 
Annotations :—Refd. R. v. Kingswinford 
Overseers (1854), 2 E. & B. 688 ; Backhouse 
v. Bishopwearmouth (1861), 7 Jur. N. 8. 338. 


Add. Annotation :—Consd. Woolliscroft vv. 
Stoke-on-Trent Corpn. (1928), 92 .J. P. 150. 


the svhol 


5098b. 


5388. 


549. 


352 iii. Charge on patient’s land MUNICIPALITY CavkEaT, [1922] 2 Lirg INSURANCE Co. v. FLOWERY 
—Cives no charge on land of husband W.W.R. 898; 66 D. L. R. 319.—CAN. Puains (No. 33), (1924) 1 D. L. R. 66 ; 
for treatment of _wife.}— LAND 352 iv. No precedence over 20 Alta. L. R. 100; [1923] 3 W. W. R. 
TITLES Act, Ite M ANEY RURAL prior morigage.] — MANUFACTURERS 136].-—CAN, 
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197a. 


Vol. XXXVIIL.--Cases 186- 508e. 


RAILWAYS AND CANALS. 


Part 11.—Construction and Repair of Railways. 


186. Add. Annotation :—Consd. Manchester Corpn. 


v. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 








-|—A railway co. ayreed with a 


PART I. SECT. 4, SUB-SECT. 1. 


landowner, through whose estate the railway 
would pass, to construct & maintain a siding 
connected with their railway at B., together 
with all necessary approaches thereto for 
public use, & for the reception & delivery 
of goods :—Held: (1) speciflc performance 
could be decreed of the agreement to con- 
struct the siding & approaches, without 
decreeing the co. to maintain them when 
made; (2) the agreement did not bind the 


265. 


co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 
(3) “* necessary approaches ’? meant “ proper 
approaches.’’—Lyrron v. GREAT NorTHERN 
Ry. Co. (1856), 2K. & J. 394; 27 L. T. 0.8. 
aan 2 Jur. N.S. 436; 4W.R. 441; 69K. R. 


Add. Annotation :=-Refd. Manchester Corpn. 
ae U. C. & Denton U. C., [1928] 
‘h. w 


Part V.—Arrangements between Railway Companies. 


371. Add. Annotation :—As to (1) Distd. Crediton Gas Co. v. Crediton U. D. C., [1928] Ch. 447. 


Part VIl.—Railway Companies and their Servants. 


598a. Injury to ganger—Duty to provide look-out 


man-—Prevention of Accidents Rules, 1902, 
r. 9.|——-The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 
& took with him a member of his gang to 
assist him. Whilst engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train & both men were killed by an 


ab. Power of federal railway to sell 


DOTTE STREET BRIDGE Case) (1926), 
32 Can. ly. Cas. 26.—CAN 


up train. In an action by the widow of the 
foreman for damages ayainst the co. for 
breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
which the foreman of a gang was entrusted 
with the dutv of seeing that a look-out man 
was provided whenever he or any of his 
gang were at work upon the line was a com- 
pliance with r. 9. The jury found that the 
co. had not omitted to perform their statutory 





§ (p. 309) Hi. ———, ] —SPRING- 
‘ FIELD (VILLAGE) 7, MICHIGAN CENTRAL 


its assets—Necessity for sanction of 


ernor-General in Council. )—OrTAWwA 
VaLLEY Ry. Co. v. CENTRAL Ry. Co., 
Lp. (1926), Q. R. 42 K. B. 284.—CAN. 


PART I. SECT. 4, SUB-SECT. 3. 

n (p. 253) i. ——— None 
to Supreme Court of Canada.}—-CEDAR 
Rarins Mra. & POWER Co. v. LACOSTE, 
[1927] 2 D. L. R. 83.—CAN. 


PART I. SECT. 4, SUB-SECT. 6. 

p (p. 254) i. ——~- When demurrage 
chargeable.}—J. BROWNLEE & Co. v. 
CANADIAN NATIONAL Rys. (1926), 32 
Can. Ry. Cas. 291.—CAN. 

p 254) li, —— ——~.}—CON- 
SOLIDATED RENDERING Co. v. CANA- 
DIAN NaTIONAL Rys. (1926), 32 Can. 
Ry. Cas. 294.—-CAN. 

uu {, —— Application of stup-off 
charge.}--DOMINION MILLERS’ ASSOUN. 
wv. CANADIAN NATIONAL & CANADIAN 
Paotrrio Ry. Cos. (1925), 33 Can. Ity. 
Cas. 6.-—-CAN. 


uuii. Dressing in transit—A pplication 
of stop-off.}—NEILLSON MAGANN LUMBER 
Co. v. CANADIAN PacrFIo Ry. Co. 
(1926), 32 Can. Ry. Cas, 286.—CAN. 

oo (p. 256) 1. ——-.]—CANADIAN 
LUMBERMEN’S ASSOON. v. CANADIAN 
NATIONAL & CANADIAN Paciric Ry. 
Cos. (1927), 83 Can. Ry. Cas. 1.— CAN. 


PART II. SECT. 8, SUB-SECT. 1.—-C. 


fit ——.]}~—WINDSOR CORIN. 2. 
OANADIAN PACIFICO Ry. Co. (WYAN- 


J.8. 








sf. Liability to reconstruct privale 
bridge as highway bridge.j}—LEbUC Yr. 
CANADIAN Pacirio Ry. Co. (1927), 
33 Can. Ry. Cas. 24.—CAN. 


PART II. SECT. 6, SUB-SECT. 4.— 
B. (b). 


aa. Zeevad., 31 S. C. R. 155. 


PART IV. SECT. 1. 


gj. Katent of duty—Effect of Railway 
Act, 1919 (c. 68).J-—-COLEBOURNE v. 
Harrop (Ont.), [1927] 1 D. L. KR. 116: 
32 Can. Ry. Cas. 208.—CAN. 


324 i, ——.]—Scorr v. WINNIPEG 
ELEcTRIO Co., [1927] 2 D. L. I. 686; 
[192711 W. W. R. 739; 32 Can. Ry. 


Cas. 397; 36 Man. L. R. 357.—CAN. 

324 ii. Power to remove planks— 
From farm crossing.J—-MACDONALD v. 
CANADIAN PaciFio Ry. Co. (Que.) 
(1927), 33 Can. Ry. Cas. 60.-—CAN. 

m i. Effect of accident causing 
death or injury—Application of ‘‘ slow 
order.”*|——-Re RatnwaYy ASSOON. OF 
CanaDa & SLOW ORDERS (1926), 32 
Can. Ry. Cas. 238.—CAN. 

m ii. ——-.]—CANADIAN NATIONAL 
Rys. v. HyprRo ELECTRIC POWER Com- 
MISSION & DEPARTMENT OF HIGHWAYS 
FOR ONTARIO (WESTHILL CROSSING 
are (1926), 32 Can. Ry. Cas. 297.— 


f (p. 809) i, ——— ———.] —MONTREAL 
CORPN. v. CANADIAN PaotFrio Ry. Co. 
oa BOULEVARD CROSSING CASE) 
1926), 32 Can. Ry. Cas. 245.—CAN. 
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Ry. Co. (1926), 32 Can. Ry. Cas. 254.— 
CAN. 


f (p. 309) iii. ——— ——-.]—MONTREAL 
CORPN. 0. CANADIAN NATIONAL RyYs. 
(1927), 33 Can. Ry. Cas. 29.—CAN. 

{ (p. 309) iv. .J—CANADIAN 
NATIONAL RYS. v. MONTREAL TRAM- 
WAYS (GUY St. CRossinG CasE) (1927), 
33 Can. Ry. Cas. 32 AN. 

f (p. 209) v. -SHER- 
BROOKE CORPN. v. CANADIAN PACIFIO 
nee Co, (1927), 33 Can. Ry. Cas, 35.— 








Sema 
e 


PART IV. SECT. 2, SUB-SECT. 2. 

a (p- 311) i. -- -- Whether gate wil- 
frilly left onen—Gate wilfully opened by 
stranger. |-~BROWN v, GREAT NORTHERN 
Ry. Co., [1927] 2 D, L. R. 3165 [1927] 
1W. W. R. 516; 32 Can. Ry. Oas. 326; 
38 3. C. K. 115.—CAN, 

PART IV. SECT. 8. 
p (p. 315). Revaed., [1927] 3 D. L. hk. 
888; [1927] 8S. Cc. KR. 505; 33 Can. 
Ry. Cas. 58. : 

p (p. 315) i. "TREMBLAY 
@ CANADIAN Pacirio Ry, (Wo. (1927), 
Q. R. 65 8. C. 406.—-CAN. 


qa (p. 316). Reved., [1923] S.C. R. 
397 


oO (p. 317). Hevsd., 18 8. C. KR. 561. 


PART V. SECT. 4, SUB-SECT. 2. 
t. Revad., 1 Q. jh. Kh. 575, 59. 


PART VII. SECT. 1, 
k. Revad., 47 8. C. R, 634. 








Canes 500a—~1088.  ENaitise ann Empire Dicast Supeiemenr. 


duty of providing @ look-out man, & that the 
foreman’a death was caused by the negli- 
xence of one or the other or both of the men, 
& judgment was entered for the co. :—Held : 
(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 
the weight of evidence, must be refused ; 
(2) the rule does not require the look-out man 
provided to be some one who is not a member 


danger is an absolute duty to provide a 
look-out man & to see that he is instructed 
to act. The co. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man; &, 
if the foreman fails in that duty, the co. 
may be made liable for injury happening to 
a member of the gang other than the fore- 


of the gang itself, but is appointed man himself.—VINCENT v. SOUTHERN Ry. Co., 
additionally. (3) Semble: the duty of the [1927] A. C. 4830; 961. J. K. B. 597; 136 


railway co. under the rule in any case of L. T. 613; 71 Sol. Jo. 34, H. b. 


Tribunals. 


spaces where none of the goods stored therein 
used railways, & all charges in respect of the 
conveyance on railways in docks in whatever 
circumstances the rails were laid or charges 
were made for their use; (2) (BANKES, L.J.) 


Part X.—-Railway 


703. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Ka p. Yorkshire Ulectric Power Co. 
(1927), 188 L. T. 230. 

755. Add. Annotation :—Refd. Rownson, Drew & 
Clydesdale v. G. W. Ry., L. M. & S. Ry.. 


L. & N. BE. Ry. & Southern Ry. (1928), 19 
Ry. & Can. Tr. Cas. 235. 


756a. Adjustment of charges to revenue—Railway 


carrying on subsidiary business—-Railways Act, 
1921 (c.55), s. 58.|-—Indealing with the subject. 
of dock undertakings belonging to railway 
cos. the Railway Rates Tribunal accepted the 
division between ‘“ railway ”’ & ‘‘ dock ”’ set- 
out in the railway cos.’ estimates, by which 
all receipts & expenses in respect of railways, 
sidings & warchouses, whether they were 
within the area of a dock or not. were treated 
as ‘“‘ railway” receipts & expenses. & all 
receipts & expenses in respect of ‘ docks ”’ 
other than those entered as “ railway ”’ 
receipts & expenses, were treated as ‘‘ dock ”’ 
receipts & expenses:—Held: (1) this 
division of receipts & expenditure between 
railways & docks could not be supported. as 
it involved the exclusion from consideration 
of charges at dock warehouses or storage 


under sect. 58 (4) of the above Act the 
Tribunal has to take into consideration the 
different. operations which go to make up 
the business of a dock undertaking, for which 
operations separate & distinct. charges are 
made; (3) Semble  (Scrurron, 1.J.): 
warehousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock Jands, the use of transit: 
sheds, & services such as coopering, are dock 
& not railway charges.—- MANCHESTER SHIP 
CANAL Cow”’s & Dock & LUARBOUR 
AUTHORITIES ASSOCN,’S APPLICATIONS, [1927 | 
2K. B. 154; 96 L. J. K. iB. 421; 137 L. T. 
39; 43 T. lL. RK. 30153 sub nom. STANDARD 
CHARGES (Docks HarsBours & PIERS), 19 
Ry. & Can. Tr. Cas. 75, C. A. 


-STANDARD CHARGES 
(COLLECTION &  DELIVERY-WAKEHOUSING) 
(1925), 19 Ry. & Can. Tr. Cas. 53. 


Part Xil1.—Canals. 


925. Add. Annotation -—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776. 
970. Add. Annotation :-~-Mentd. Dee Conservancy 


Board v. McConnell, [1928] 2 K. B. 159. 


PART X. SECT. 3. 


a (p. 375) i. ——- Over street railway 
incorporated by provincial legislature. — 
Work for general advantage of Canada.) 
---Where a strect railway co, operating 
within a province was __ originally 
incorporated by a provincial legislature, 
but its undertaking is subsequently 
declared by « Dominion Act to be a 
work for the general advantage of 
Janada, the execution of its powers 
is within the jurisdiction of the Board 
of Railway Comrs. for Canada.-~ 
QUEREC Raiwway, LIGHT & POWER 
Co. vt. Montcalm LAND Co., [1928] 1 
ae L, It. 143; (1927) 8. C. R. 545.—- 


a (p. 375) ii, Under Railway Ac i 
ss. $45, 351.)-—PROVINCES OF BRITISH 
COLUMBIA & ALBERTA Vv. CANADIAN 
NATIONAL & CANADIAN Paciric Ry, 
Cos. (FARES FOR PROVINCIAL POLICK 
CaBE) (1927), Can. Ky, Cas. 322. --CAN. 


d (p. 375) i, —--~- —-- ——- Or to 
employ servants in inferior position. |--- 
DeatTuv. NEW SouUTH WALES ILAILWAY 
CoMRS, (1927), 27 S. HR. N.S. W. 187; 
44 N.S. W. W.N. 53. -AUS. 


e (p. 375) i, —-- —- —- .]--St, 
Briglb’s PARISH, IBERVILLE CoUNTY, 
.Q. v. CANADIAN NATIONAL KY8, 
(1927), 33 Can. Ry. Cus. 15.—CAN, 





00 (p. 375) i. - As to effect 
of order of Board.j—Re Bovann & 
CANADIAN NATIONAL Rys. (1926), 32 
Can. Ry. Cas. 127.-—-CAN. 


ecec i, —-- Prevention of 
alteration in routing of traffic.}—Boarp 
OF TRADE OF TALIFAX, ST. JOHN & 
SACKVILLE, N.B., CANADIAN LUMBEK- 
MEN'S ABSOUN. UV. CANADIAN NATIONAL 
oan (1926), 32 Can. Ry. Cas. 37.—- 


t (p. 376) i. Transit rate— 
With stop-vver privileges—Refusal to 











-order.}—~—Koss LKAF TOoBACUCO Co,, LTD. 


v. CANADIAN FREIGHT ASSOCN. (1927), 
$2 Can. Ry. Cas. 320.—CAN. 





oo (p. 376) i. — ——-,]— 
STANDARD HARDWOOD LUMBER ('o. 
v CANADIAN Pacipre Ry. Co, & 
CANADIAN NATIONAL Riya. (CoaAu & 
COKE ATEN one (1926), 32 Can. 
Ry. Cus. 282.—CAN. 

aq (p. 376) i. —-~ --—- ——- —-—, J— 
CANADIAN SHIPPERS’ TRAFFIC BUREAU 
*, CANADIAN NATIONAL Rye. (1926), 
$2 Can. Ry. Cas. 3. ~-CAN, 


cco (p. 376) i, ~—— ——- Refusal of 
facility involving variation of established 
principle. |-—PARISH OF LANUASTER, ST. 
JOUN, N.B. o. DOMINION EXPRESS Co. 
& CANADIAN NATIONAL EXPRESS Co. 
(1926), 32 Can. Ry. Cas. 33,—CAN. 
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1032. Add. Annotation :--Refd. Coleshill ». Man- 
chester Corpn., [1928] 1 K. B. 776. 


mmm (jp. 376) i. — 
~--~,-—-MULDOON vt. CANADIAN PACIFIC 
pee (1927), 33 Can. Ry. Cas, 13— 


». 376) i. 
Re CANADIAN PaciFlo Ky. Co., 
eee P.Q,. (1926), 3 2Can. Ry. Cas. 1. 
“hh (p. 377) i. ——— -~--— Restoration 
of train services—lefusal to order,)}— 
ANNAPOLIS MUNICIPALITY N.S. tv, 
CANADIAN NATIONAL lys. (1926), 32 
Can. Ry. Cas. 257.—-CAN. 


pp (p. 377) i. - ~—— -—— Refusal 
to fic responsibility for future accidents. } 
~-C/ANADIAN NATIONAL Rys. v. TOWN- 
Snir OF STAMFORD (1926), 32 Can. Ry. 
Cas. 252.—CAN. 

aq (p. 377) i. Power 
tu order substitution of private crossing.) 
—CALHOUN v. OANADIAN NATIONAL 
Ryx. (1926), 32 Can. Ry. Cas. 236.— 
CAN. 

vv. Itevad., [1912] A. C. 224. 

vv i, —— Uae of railway bridge 
for vehicular traffic. }}:—SASKATCHRWAN 
DEPARTMENT OF HIGHWAYS v. CANA- 
DIAN NATIONAL Rys. (1926), $2 Can. 
Ry. Cas, 243,-~CAN, 

g (p. 378) i. --—- ~- ---.]—Re Casa 
LoMA, {1927] 4D. L. R. 645; Gl 
QO. L. R, 187.—CAN. 
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14. 
15. 
16. 
17. 


36. 


37a. 


Add Annotation :—Consd. L. C 


Vol. XXXVIM.-- Cases 5--327. 


RATES AND RATING. 
Part |.--Liability to be Rated. 


Add. Annotation :—- Consd. L.(.C.». Ha 

B. C., [1928] 2 K. B. 58%, 
Add. Annotation :-—Consd. 1.¢.C. ¢. Wa 
B. G., [1928] 2 K. B. 588, 

Add, Annotation :—-Consd. 1. ('. ( 
B. C., [1928] 2 K. 3B. 588. 

Add. Annotation :—Consd. L.. ('. (' 
B. C., [1928] 2 K. 13. 588. 

Add. Annotation :—Expld. L..(. ¢. Tlackne 
B. C., [1928] 2 K. B. 588. ee 


ckney 
.v. Hackney 


.U. Hackney 


+e C. 


v. Hackney 
B. O., [1928] 2 K. B. 588. 

—.|—~-Defts. were the overseers of a parish. 
Within the parish was a building, the pro- 
perty in which was vested in pltfs., managed 
by them in the early part. of 1926 as an 
industrial school. After Mar. 1026 the 
building was no longer used as an industrial 
school & plitfis. removed their stores & 
furniture. The removal was completed in 
Apr. 1926, except that a carctaker was left 
in possession with a few articles of furniture 
for his use. In Mar. 1927 pltfs. decided 
to use the premises partly as an elementary 
school & partly for other purposes. Lefts. 
rated pltfs. in respect of the building for the 
two periods ending Sept. 30. 1926, & Mar. 31, 
1927, & it was admitted that the rate was 
duly made & confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defts. complained to the 
justices, who issued a distress warrant, & 
defts. seized a tramcar belonging to pltfs. 





Pitfs. did not appeal to quarter sessions, but. 


took proceedings in replevin :-- Held: 


(1) pltfs. were not in beneficial occupation 


during the relevant period, & were not ratable ; 


65. 
66. 
69. 
86. 
87. 


122. 


160. 
218. 
235. 
281. 


286. 
327. 


(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within the parish & not - 
on that of beneficial occupation, & as pitts. 
had failed to show that the distress was 
unlawful, the action of replevin failed.— 
LONDON CounTy Oounci. ov. TIACKNEY 
Borovau Councin, [1928]  K. B. 588; 97 
LJ. K.B. 604; 139 TL. T. 4003 92.5. P. 188; 
447.1. R. 592; 26 L. G. R. 366. 

Add. Annotation :~—--Consd. L, C. C. 0. Hackney 
B. C., [1928] 2 K. B. 538. 

Add. Annotation :—Consd, LL. C. CG. v. Hlackney 
B. C., [1928] 2 K. B. 588. 


Add. Annotation :—Consd. LL. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


Add. Annotation :—Consd. L. C. C. v. Hackney 
BK. C., [1928] 2 K. B. 588. 


Add. Annotation :—-Consd. L. C. C. 7. Hackney 


3. C., [1928] 2 K. B. 588, 

Annotations :-—Delete “ Consd. Jones v. I. R. 
Comrs., Swectmeat Automatic Delivery Co. 
o. 1. R. Comrs., [1895] 1 Q. B. 184." 

Add. Annotation :-- Refd. L. CG. C. ve. Hackney 
B. C.. [1928] 2 KK. B. 588. 

Add. Annotation :-——As to (3) Consd. L. C. CG. v. 
Hackney B. C., [1928] 2 K. B. 588. 
Add. Annotation :—Refd. Engelke ev. 
mann, [1928] A. C. 433. 


Add. Annotation :—Consd. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 L. J. 
PoCei. 

Add. Annotation -—As to (3) Consd. LC. C. v. 
Hackney B. C., [1928] 2 K. B. 588. 

Add. Annotation :—Refd. Metropolitan Meat 
Industry Board ¢. Sheedy (1927), 97 LL. J. 
Pp. CG. 1. 


Mus- 


PART I. SECT. I. 


y i. ——— -—-- -, |—Re COLEMAN 
Townsip & NORTHERN ONTARIO 
Lieut & POWER Co., LTv. (1927), 60 
O. L. R. 405.—CAN. 

fff i. ——-—,J—Re STour & 
ToronTo, [1927] 2 D. L. R. 11005 60 
O. L. R. 313.—CAN. 

fff i. -—— -—— 
Mason & Co. (Ont.), | 
1061.---CAN. 








J—Re DONALD 
1927, 4 DD. L. RR. 


PART I. SECT. 2, SUB-SECT. 2.—-A. 


14 ii, ———.]}—-OTTAWA CORPN. 0. 
OTTAWA PUBLIC SCHOOL BOARD (1923), 
54 O. Iu. R. 633.— CAN, 


PART I. ae 2, SUB-SECT. 3.— 


fi, ——- Stution agent.|—Held : not 
occupying the land in an_ official 
capacity under the Crown.-—Ite 
COCHRANE Town & Kina, [1924] 2 
DD. L. R. 550; 58 0. L. RR. 477 
Cc 


PART I. SECT. 2, SUB-SECT. 4.——A. 


113 i. Necessity for.j— CHRISTCHURCH 
(Mayor, FTC.) v1 DPYNK, GOULD, 
GUINNESS, [1928] N. 4 L. RR. 318.— 


PART I. SECT. 2, SUB-SECT. 7. 
208 i. fevsd., 32 S.C. R. 505. 


PART I. SECT. 4, SUB-SECT. 6.—A. 


ci. ---——~ Seamen's Friendly Society- 
Work given up by society & continued 
by Nary Leaque of Canada.|\—Held ; 


the latter body was not exempt. — 
Re NAVY LEAGUE OF CANADA (ASHESS- 
MENT OF HALIFAX BRANCH OF), [1927] 
; D. L. R. 184; 59 N. S KR. 212.— 


PART I. SECT. 4, SUB-SECT. 7. 


1 i. Seminary for education of 
missionary priests.}—Held : the build- 
ing could not be deemed to be one 
*Sused for church purposes ’’ within 
School Assessment Act, K. S. A., 1922 
(c. 52), 8. 24 (d), & was not exempt.— 
KRUTHENIAN CATHOLIC MISSION OF THE 
ORDER OF Sr. BASIL THK GREAT IN 
CANADA t. MUNDARE SCHOOL DISTRICT, 
No. 1603, [1924] 2 D. L. R. 1143; 
{1924| 2 W. W. 2. 481; 20 Alta. L. i. 
338,-—CAN. 


PART I. SECT. 4, SUB-SECT. 10.——C. 

sf. Liability before issue of patent|—. 
RUDDELL v. GEORGESON (1873), 9 
Man. L. It. 467.—CAN. 


sg. ———.]—-O°GRADY vt. McCARFRAY 
(1882), 2 O. R. 309.—CAN 


—— Half-breed 
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lands. |—Re 


MATutrs (1891), 7 Man. L. Re 13t.~-- 
C 


PART I. SECT. 4, SUB-SECT. 20.~-A. 


ti. -—- Loading pier & equipment for 
shipment of coal.|}-—Re ACADIA COAL 
Co’s, ASSESSMENT, [1925] 1 7. L. RR. 
1179; 58 N.S. BR. 17.--CAN. 


PART I. SECT. 4, SUB-SECT. 24.—-L. 

sn. Land leased to comniissuriat officer 
& occupied by troops.| - Held: exempt, 
-—-PRINCIPAL SECRETARY OF! STATE 
FOR WAR v. TORONTO CORPN. (1863), 
22. GC. R. 551, —CAN. 


PART I. SECT. 4, SUB-SECT. 24.-—Q. 

a i, -——.]J—ite HYDRO-KLECTRIC 
PoWER COMMISSION OF ONTARIO & 
THOROLD & PELHAM TOWNSHIPS (1924), 
55 O. I. RR. 4341.—CAN. 


PART I. SECT. 5.° 
sp. Mortyagee—Of leaschold intercst 
in. land.|--Held: vot a mtgee. of 
‘“ratable property’? within Rating 
Act, 1925, 8. 70.—WAITOMO CoUNTY 
CoUNCIL 0. MILES, [1928] N. 4 L. R, 
22.—N.Z. 
sq. Colliery company letting hintses 
to workmen during employment. |-— 
BUCKHAVEN & METHIL CORPN, | v, 
Wemyss CoAL Co., [1928] 8. C, 66.— 
SCOT. 


Cases 508-—-1184a. 
508. Add. Annotation :—Consd. 


General Medical 
Council v. I. R. Comrs., English Branch 


669. Add. 


Youncil of General Medical Council v. I. R. 


. Comrs. (1928), 97 L. J. K. B. 578. 
580. Add. Annotation :—Refd. Busby v. Avgherino, 


[1928] A. C. 290. 


Part 1|.-—-Basis 


726. Add. Annotation :—-Consd. lL. C. C. v. Hackney 


B. C., [1928] 2 K. B. 588. 


Annotation :—Refd. 
Engelke, [1928] 1 K. B 90. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


Musmann iv. 


of Assessment. 
769. Add. Annotation :~-—Refd. L. C. C. v. Hackney 


_B.C., [1928] 2 K. B. 588. 


Part Ill.—--Special Rate. 


1128. Add. Citation :-—|1928] Ch. 340. 


PART II. SECT. 1, SUB-SECT. 1. 


st. dgreement for jixed assessment value 
- Basis of valuation—Construction of 
agreement. |—CITY OF OTTAWA v. CANA- 


DIAN NATIONAL Rys., 

D. L. R. 762; [1925] 8, Cc. R. 494.~-- 

PART II. SECT. 1, SUB-SECT. 2.—A. 
dd i. 

r. Carra & OROLLA, [1928], S. C. 398. 

Ba i SCOT. 


dd ii. 
TIES & MTan. INVESTMENT ASSOCN., 


S.C. 401.--SCOT. 
PART II. SECT. 1, SUB-SECT. 2.—B. 


g i. 
RANGOON Corpn, (1927), I. L. RR. 6 
Ran. IND. 


Part 1V.—The Assessment. 


1146. Add. Citation :-—97 L. J. K. B. 10. 
1158a. Return required by rating authority— 


Form—vValidity.|—Defts. for the purpose of 
making a new valuation list under Rating 
& Valuation Act, 1925 (c. 90), s. 40, having 
served a notice on pltf. requiring him to 
make areturn of certain particulars, including 
‘ gross takings & outgoings ”’ of his licensed 
premises & other particulars not contancd 
in Rating & Valuation Act (Returns) Rules, 


required was illegal, unauthorised & ultra 
vires, & called evidence to prove that the 
offending requisitions were not ‘‘ reasonably 
required for the purpose of carrying out this 
Act ’’ within the above sect. :—Held: pltf. 
had proved his case & was entitled to the 
declaration claimed.—-GRANT v. KNARES- 
BOROUGH URBAN CouNnciIL, [1928] Ch. 310; 
97 L. J. Ch. 1065 188 L. T. 488; 92 J. P. 
30; 44 7T. L. RR. 224; 26 L. G. R. 165. 


1926, Sched., pltf. commenced an action 1164. Add. Annotation :—Consd. Kingston Mill, 


for w declaration that the form of return 


Stockport v. Owen (1928), 45 T. L. R. 107. 


Part V.—Making of the Rate. 


AMENDMENT OF. RATE (Vol. 
XXXVIITT., p. 585). 


Add the following case :—-~- 


SECT. 2. 





1184a. Duty of rating authority to alter ‘* then 


current rate ’’——On alteration of valuation list 
by assessment committee.|—Applts., in Jan. 
1927, gave notice of objection to the valua- 
tion list, & relief was refused by the assess- 
ment committee. In Nov. 1927 the new 
assessment committee which came into being 
on Apr. 1, 1927, reconsidered applts.’ objection 
& granted relief, as from Apr. 1, 1926. They 
altered the valuation list accordingly, but the 


{1925} 3 


sale to astee 





-}—-EDINBURGH ASSESSOR 


8. C. 416.—SCOT. 
-)—HERITABLE SECURI- ax. 








v. GLASGOW ASSESSOR, [1928] 





sy 
cellars & ware 





-+—-RANGOON TURF CLUB v. 


—— 
s 


PART II. SECT. 2, SUB-SECT. 6.—A, 
d i. ——.]—COUSIN 
ASSESSOR, [1928] 8. C. 
PART II. SECT. 2, SUB-SECT. 13. 


sw. Deduction in respect of—W orks 
used for manufacture of steel-—What are 
—Not works pone scrap metal for 
manufacturers, |-~JOUN 

JACKSON & Co. (IRON MERCHANTS), 
Lrp. v. GLASGOW ASSESSOR, [1928] 


v. EDINBURGH 
392.— SCOT. 


—What are—W orks for refining tar.J— 
JAMES Rioss & Co. (L 
LTrp. wv. STIRLIN 
[1928] 8. OC, 420.—SCOT. 
Manufactory—What ia—Not 
house used for “« _ q 2) 
ing,” bottling & maturing beer.} Ww is. 
WHITBREAD & Co., Lrp. v. EDINBURGH 3 


852 


rating authority refused to alter the rate 
book, on the ground that the assessment 
committee could not make their recon- 
sidered decision relate back to the earlier 
rating period in which the objection had been 
originally taken & decided :—Held: it was 
the duty of the rating authority to alter 
their ‘‘ then current rate” on reccipt of 
notice from the assessment committee, & 
‘then current rate ’’ meant the rate current 
at the date of the objection.— KINGSTON 
MiLnm, STOCKPORT, LTD. v. OWEN (1928), 45 
T. L. R. 107; 92 J. P. Jo. 782, D. C. 


ASSESSOR, [1928] S. C, 425.—SCOT, 
$Z. --—— Not warehouse, 
stores & workshops of whisky blender, }— 
JOHN WaLKER & Sons, LTD. v. Kyrn- 
MARNOCK ASSESSOR, [1928] 8. C. 430. 





ened 


—-SCOT. 
PART IV. SECT. 2, SUB-SECT, 1. 
n (p. 580) i. ——- ———.]—Varso 


N WV. 
TOWN OF VEGREVILLE (1916), 34 
Ww. jl. R, 504.—-CAN., 


ff (p. 580) i. Error as to owner- 





, . ship.}-—-KRUMM v. SHEPARD (Alta.), 
Works for refining crude ol Vinh sD, Le R. 354: 1997) ' 
IME WHARFP), WwW. W. R, Acree 
GSHTRE ASSESSOR, 1 (p. 681) i. ———- ——.J—Ee p. 
CaLHOUN (1863), 10 N. B. R. (5 All.) 
454.—CAN. 


i, ——- —— ‘“* Parcel ?>— 


p. 58 
(1927), 38 


Re MCBRIDE 
B. C. R. 431.—CAN 


676. After this case add ‘‘ See, also, LANDLORD & 
TENANT, Nos. 4853, 4854. 


Vol. XXXVITI.—Rates and Rating. Cases 1882 —1488. 


Part VI.—Appeals. 


1882. Add. Annotation :—Consd Embleton >. Union Life Insce. Soc. v. Embleton (1927) 11 
Norwich Union Life Insce. Soc., Norwich Tax Cas. 681. 


Part aero of Rate. 


1477a. Depends on actual occupation.|- 1488. Part Annotation :—Refd. 1. C. C. v. Hackney 
LONDON Counry CoUNCIL v. HACKNEY ., [1928] 2 K. B. 588. 
Borouau Councin, No. 37a. ante. 
PART V. SECT. 4, SUB-SECT. 1. aq (p. 621) i. McDonaLp 


ab. £. of aqueduct.|-—~StT. Fya- 
OINTHE (CHUVRE DU PATRONAGE DBE) 
© ST. HYACINTHE CrTy (1926), Q. R. 
41 K. B. 496.—CAN. 


ar VI. SECT. 1, SUB-SECT. 1 
(D. 600) {. ———.]—Observations 
ea he impropricty of members of a 
valuation committee taking part in 
the decision of a case, in which they 
have a personal interest.——LANARK- 
SHIRE ASSESSOR vv. O'HARA, [1928] 
S. C. 391.—SCOT. 
b (p. 600) if. —— To report to muni- 
cipal counctl.}—-COLQUHOUN v. DRIS- 
ed (1894), 10 Man. L. R. 254.— 


tt (p. 601) i. ——.}—Re FRASER’S 
APPEAL, J?e WINNIPEG CHARTER, 
{1927] 4 D. L. BR. 213; [1927] 2 
a R. 600; 36 Man. i R. 597.— 


PART VI. SECT. 1, SUB-SECT. 7. 

ai, —— —— Time for wa bade | 
action.]--BARISH & Co. v. GaP No. 
RURAL MUNICIPALITY & le (8861 
3D. L. 7. ee race 


PART VIII. SECT. 1. 

e (p. 621) i. —-—— What defences avail- 
able. |-—-VILLAGE OF HAGERSVILLE 1. 
H LETON, [1927] 4 D. L. R. 1044; 
610. L. R. 307. CANS - 





n (p. 621) i. ——- ~——— Lessee, J— 
HEYDEN v. CASTLE (1888), 15 O. R. 
2571.—CAN. 

p (p. 621) i. ———- ——— Mayor.}— 
GREENSTREET v. PARIS (1874), 21 
Gr. 229.—-CAN. 

qa (p. 621) i. Reeve. |— 
TOTEN . TRUAX (188 (1889). 16 16 O. R. 490. 
—CAN. 
bb (p. 621) i. —— ---—- -—~—.]}— 


TRHTRAULT wv. VAUGHAN (1899), 12 
bb (p. 621) ii. 
BANNATYNE ¥. ae ip (1908), 16 16 
Man. L. R. 407; 
CAN. i 
bb (p. 621) iil. —— Agricultural 
co-operative association.}—MUASNEKR . 
BENGERT [1927] 3 DL. R. bet 
[1927] 2 W. W. BR. 713; 21 Sask. L 
572: varying, (1927) 3 ’D. L. R. 25 — 
CAN, 
dd (p. 621) i. ——~CONNOR 
v. Mo RSON (1871), 18 Gr. 607.— 
CAN. 


ff (p. od 
GEMMEL INC 
L. R. 85.—-CAN 





—— ee tee fe 





See see 
were wee ————, Je ~ 
ae (1885), 1 Man. 


Wi (p. 621) 1. -——- -———.])—Re HEN- 
DERSON (1891), 7 Man. L. R. 481.— 


ll & ey ii, ———- ———.]}—_ Re CARAY 
& UB-DIVIsION OF LOT 39 K., 
Br, Jo JouN (1893), 9 Man. L. R. 483.— 


394: Me eatT <F ren . 915, D dat 


‘ar deed conclusive. |—- ARCHIBALD u. 
EN aa (1891), 7 Man. L. R. 473.— 








—S (p. 621) ii. ——— —— ---——- —-—,] 
seg tells v. ALLOWAY (1894), 10 
. R. 221.—CAN. 

oe es 621) i. —— —— ——- — —., ]-— 
WEEGAN 1. ad aa (1862), 12 
C. P., 499,—CAN 

vv i. 
LOUNT v. WaALKINGTON (1868), 15 
Gr. 332.—CAN. 

e (p. 622) i. ——~ ——- Whether 
ial valid. I—McRar Vv. coe (1890), 
6 Man. L. Rh. 426.—CAN 

e (p. 622) ii. —— ete ee, 
NANTON v. VILLENEUVE (1894), 10 
Man. L. R. 213.—CAN. 

e (p. 622) ili. ——— ——- ——-- Deed not 


in duplicate.|—-NANTON ¥. VILLENEUVE 
(1894), 10 Man. L. R. 213.—CAN. 


e (p. 622) iv. —— —— Injune- 
tion to restrain tasuc of aeed-No- bye- 
law sed. }-—-J AMES a ae 11 
Cc. L. T. Oce. N. 57.—CA 

e (Dp. 622) vv. Amend- 
ment of Jax Recovery Act, 1919 (c. 20), 
8. 44a.J}—THACKER vv. SMOKY LAKE 
MunicrpaL DYsTRIoT, SHEARER 2. 
SMOKY LAKE MUNICIPAL DISTRICT, 








A.G. OF ALBERTA v. SMOKY LAKE 
MUNICIPAL DISTRICT, PELLETIER 1. 


OPAL ea Districr (Altua.), 
(1924] 3 W. W. R. 929.—CAN. 
n (p. 622) i, ——~— ——- ——- ———.. ]-- 


Dor d. UPPER v. EDWARDS (1849), 5 
U.C. R. 594,.—CAN. 

n (p. 622) ii. 
DONOVAN U. HOGAN (1888), 15 A. R. 
432.—CAN. 

dd _ 
to mortgagee of application for title sent 
to wrong ress d not delivered.)—— 
Howk v. Krpp, (1927) 3 D. L. R. 1048 ; 
[1927] 2 W. W. R. 522; 21 Sask. L. R. 
637.—CAN. 


cer eet ern cere > 


ff (p. 622). Revad., [1927] 1 a L. R. 
1063 {1927] S. C. R. 50.—CA 

ge (p. 622) i. ee 
Rusy vo. PERMBINA (Alta.), [1927] 1 
D. LL. R. 394; [1927] 1 W. W. Ql. 215. 
—CAN. 

kk (p. 622) i. 

——,}—DONOVAN 1%. 
15 15 A. kh. 432.—CAN. 

mmm (p. 622) i. 
——.]—-HILi vv. MACAULAY (1884), 6 
O. R. 251.—CAN. 

mmm (p. 622) ii. —- 
——.J—REED v. SMITH 
Man. L. R. 341.—CAN. 

__mmm (p. 622) ili, -—— ———- -—-—— 

—.}—TETRAULT v. VAUGHAN (1899), 
12 owe L. R. 457.—CAN. 

(p. 622) ( 
GREENETRERT v. Paris (1874), 21 Gr. 
229.—CAN. 

ttt (p. 622) i. 


Le cuiaamnteneaanndii-adanm seauneedioedil _teanadeneemed 


Hogan (1888), 





emits ee ee 


(1884), lL 


eS eR See 


onemnenettiinsnnenanemntiiommmn a hanaiel 


' Woop v. Birtue (1887), 4 Man. L. R. 


415.—CAN. 
k (p. 628) i. —— —- ——.)]— 
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ROBILLARD (1863), 23 
U. Cc. RR. 1000 CAN, 

Y (Dy623) i. --— ---—- Whether sale 
condudtad in” fair. open & proper 
manner.)-—- DONOVAN v. HOGAN (1888), 
15 A, RR. 432. oe 

i. ——— ——— J 
McRak tt. anni rr (1890), 6 Man. 
L. HK. 426.-—CAN. 

r (p. 623) iii. 
Scorr v. IMPERIAL LOAN Co. (1896), 
11 Man. L. R. 190.—-CAN, 

dd (p. 623) i. -~—- Right to 
recover damuges against Ce 
Assessment Act, R. S. M. 1), 
8. 192. ]—CLEMONS vw ST. PA 
(1896), 11 Man. L. Rt. 111.—CAN. 

oo (p. 623) i. —— — — Pro- 
perty not sufficiently defined or described. | 
—TOWNSEND © KLEOTT (1861), 11 
C. P. 217.—CAN. 


ee men meme eee ee 








00 (p. 623) ii. —~—- -—-- - —— ——-—. }— 
TOWNSEND v. ELLIorr (1862), 12 C. P. 
217.—CAN. 

00 (p. 623) ili. —--- ——- ———- --——. 


-DOMANISKY UV. FI'TZGRRALD (1921), 
62 D. L. HH. 524; 55 N.S. R. L— 
— 

(p. 623) i. Issued 
U: ee repealed statute.\—NANTON 1. 
VILLENEUVE (1894), 10 Man. L. KR. 
213.—CAN. 


nnn @- 623) Burden of 
proof—Of $28) dy, }—MCcRAE rv. Cor- 
Bere (1890), 6 Man. L. FR. 426. —CAN. 


i emmeteal 




















nnn (p. 623) ii. -— Of 
Ee |—- ALLOWAY v CAMPBELL 
(1891), 7 Man. L. R. 506.—CAN 

ooo (p. 623) i. Biddin 








more a amount due for tares anid costs 
—KHffect of. j—Re DUNN & EXPROPRIA- 
TION ACT (1898), 12 Man. L. IR. 78.-— 
CAN. 





000 (p. 623) ii. -—— Morigagee— 
Laking assigninent of tax sale certificate 
cé: ablaining title- -E.ctinguishment uh 
mortgagor's rights. |-—F ARROW Vv. 
Masszy-Harrin Co., Lrp., [1927] 3 
D. L. R. 997; (ip27] 2 W. W. R. 539; 
21 Sask. L. R. nee —CAN. 

000 (p. 623) iii. -——- ——— Statement 
in certificate of title that title subject to 
existing leases Eee! oO -}--SHEWCHUK 
». SEAFRED, [1927] 3 L. R. 

SC eAN. W. R. 207 ; 36 Man. L. R. 
469.—C 








000 ( 623) iv. Issue of 
certificate of le Fe ect of-—On judg- 
ment ar yee againat land.}— 
Re Mir T1ITLes AOT, 
[1925] 2 i R. B56 92) 1 
W.W. RR. Mets 19 Sask. L. R. 577.— 
CAN. 


k (p. 624) i. ——- ---— Time for 
bringt GREENSTRERT v. PARIS 
csr4), 21 Gr. 229.—CAN. 

(p. 624) ii. Casts— 
iewihty 


of purchaser. }—BLANCHARD 
Ses (1885), 3 Man. L. R. 








13.— 
d (p. 624) i. —— 
Re ewe e PHALEN (N. W. T.) (1905), 
1 W. L. R. 36.—OAN. 
{ (p. 624) i. ———- —— ——- Purchaser 


Ne TD RTI 


Cases 1608—1616a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part IX.—Rates and Rating in the Metropolis. 


1603. Add. Annotation :—Consd. Lewis vr. Elgy are able to hear the appeal, the justices have 
(1927), 11 Tax Cas. 723. a discretion to postpone the hearing, so that 
they may have proper materials before them. 


1616a. Time for hearing appeal.|—When it is 
impossible for justices to dispose of their -—-R. v. Lonpon County JJ., Bx p. LOCKE 
list by Mar. 31, they have jurisdiction after LANCASTER & JOHNSON (W. W. & R.) & 
that date to hear an appeal of which notice Sons, Lrp. (1928), 189 L. T. 609; 92 J. P. 
was given at the proper time, &, if the parties cc i: ; | = - i ; 72 Sol. Jo. 584 ;~ 26 
do ADe le ’ e 'e 


are not ready for trial as soon as the justices 


of land sold under decree.|—TURRILL v. FONSECA v. SCHULTZ (1891), 7 Man. adequate remedy.)—~-Scouvur7Tz v. ALLO- 
; .--CAN. WAY (1894), 10 Man. L. lt, 221.—CAN. 


TURRILL (1877), 7 P. R. 142.—-CAN. L. R. 458 
 (p. 624) i, —— -—— ~———.]— kk (p. 624) i. ——- —— Whether 
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Vol. XXXVITI.—Cases 39-—761a. 


REAL PROPERTY AND CHATTELS REAL. 


Part I.—In General. 


85. Add. Annotation :~-Mentd. J. I. Comrs. v. 
oe Conservancy Board (1928), 45 T. L. R. 


55. Add. Annotation :—Mentd. Re Reeves, Reeves 
v. Pawson, [1928] Ch. 351. 


Part Il._—Estates and Interests in Real Estate. 


159a. -—- .|-—A leasehold for lives being settled 
on A. for life, with remainder to B., as quasi 
tenant in tail, with remainders over : ---Held : 
the quasi tenant in tail could not, by fine or 
otherwise, during the life of A., bar the 
subsequent remainders without the con- 
currence of A.—SLADE v. PATTISON (1835), 
§ L. J. Ch. 51. 


Annotations :—Refd. Edwards ». Champion (1853), 3°De G. 
M. & G. 202; Pickerseill 1, Groy (182), ‘ iene. 352. 


188a. Cestui que vie dead-. & death concealed.j|— 
Re JOBHERNS, Her p. FPuetcHER (1835), 4 
L. J. Ch. 219. 


508a. ——- ———.|— WILLIAMS +. Waters (1845), 





14 M. & W. 166; 5 L. T. O. S. 180: 153 

EK. R. 434. 
Annotation :—Folld. Re Watson & M *s Contract, 
Watson v. Kerr (1900), 44 Sol. Jo. eo ia . ae 
520a. ———.|—CaIN v. TEARE (1843), 4 Moo. 


P.C. C. 249 5 7 Tur. 567; 18 KR. 297, P.O, 


——.|—BARcLAY vr. CoLneTr (1838), 4 
Bing. N. C. 658; 1 Arn, 287; 6 Scott, 408 ; 
TL. J5.C. P. 285; 182 B. hk. 942. 


536a. 








537a. —~—-.]--He who has occasion to use a deed 
is legally entitled to the custody of it; &, 
where several are equally interested in it, 
either having possession may retain it. against 
the others.—Fostsr ». Crane (1852), 12 
C. B. 136; 21 LL... C. P. 189; 16 Jur. 835; 
138 KE. OR. 8533 subsequent proceedings, 12 
C. B. 379, 


Annotations :-—Refd. Taylor v. Sparrow (1863), 4 Giff. 703 : 
Leathes v. Leathes (1877), 36 U. TT. 646: Wright vt. 
Robotham (1886), 33 Ch. D. 106. 


PART I. SECT. 1. 
ii. ——, J-—-HUNTER 7. 
FARRELL (N. B.) (1913,) 13 K. L. RB. 
354; 14 D. L. IR. 556.—CAN, 


ne 


o (p. G80) i 
61 0. L. 


JAMPBELL tv. ROYAL CANADIAN BANK 
(1872), 19 Gr. 334.—CAN. 

LESPERANCE, [1927] 4D. LL. 
Rt. 94.--CAN, 


584a. ~-—.]—WARMAN 1? S LAMAN (1677), Cas. 
lemp. Finch, 279 4. 28 KE. R. 153. 

Annotations :—-Refd. Exp. Wynch (1854), 6 De G. M. & G» 

188; Roddy v. Fitzgerald (1858), 6 H. L. Cas, 823. 

592a. —-— Addition of ‘‘ & if more children than 
one.’’|-- By a marriage settlement estates 
were limited to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heirs, & if more children than one, 
equally to be divided among them as tenants 
in common, & for default of such issue to the 
wife & her heirs: ~—J//eld: the husband did not 
take an estate in tail special, but for life only, 
& the children took by purchase as tenants 
in common in fee in remainder. --NORTH ¥, 
MARTIN (1833), 6 Sim. 266; 58 EB. R. 598. 


.fnnolations ;—Consd. Jordan cv. Adams (1861), 9 C. BLN. 8. 
4x3. Refd. Guminoe rv, Howes (1857), 23 Beav. 184. ‘ 


628a. Limitation to particular persons.!|—WAKER 
v. SNOWE (1622), Palm. 3595 81 HE. R. 1123. 
Annotations :—Refd. Sayer v7. Masterman (1757), Amb, 344 ; 


Doe d. Long v. Laming (1760), 2 Burr. 1100; Winter v. 
Perratt (1843), 9 CL. & Fin. 606; Tarleton v. Liddell 


(1851), 17 Q. B. 390. 
663a. —--- - Death of protectors.|—-The trustees gof 
the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. They all died, & new trustees of the 
real estate were appointed by the ct. :—Held : 
the tenant for life had become protector of 
the settlement, & he & the first tenant in 
tail could convey.--CLARKE v. CHAMBERLIN 
(1880), 16 Ch. D! 176; 20 W. R. 415. ; 
om -|—SMITH v. RisLEY (1689), 
Cro. Car. 629; 70 EK. RR. 10583) sub nom. 
GERMAN vt. RisLiey, W. Jo. 418. 
ey : -Refd. RBurker v. Keete (1678), Freem. K. B. 








761a. 


f1927} 4 DL. T. RR. 1009; 61 0. L. R. 


298.-~CAN., 

-,|-~-Ite k (p. 683) i. 
R. 391; Where u wife of her own consent leaves 
the society of her husband & then 
commits adultery, she is barred of her 


_—— | Semel 





ee 


PART I. SECT. 6. 

m i. How far Hnogtish law of fixtures 
applicable in  Canada-—As_ letireen 
original vendor & subsequent rendees. }- - 
TRAVIS-BARKER v. ReED (1922), 66 
D. L. R. 426; 17 Alta. L. R. 319; 
11921] 3 W. W..R. 7703) revsd. on the 
facts, 11923] 3 D. L. R. 927; (19293) 
3 W. W. R. 451.—OCAN., 


PART I. SECT. 7. 
o. —— When presumed-—4 fter long 
possession. |— DoE d. MOKAY ». ALLEN 
LSet): 7 N. B. OR. (2 Al) 191.— 


PART II. SECT. 5. 
pp (p. 679) i. —— +—- 


ee 


ae aes 


t (p. 680) i, ——— ——. ]}—T?e TIERNEY, 
11927] 3 DL. R. 943; 60 OO. L. R. 
652.- -CAN. 

aaa (p. 680) i. ~-—- - — What is.}— 
LRONSIDES 0. GREEN (Man.), |1927] 
4D. L. R. 168; [1927] 2 W. W. R. 
og, ~-CAN. 

aaa (p. GRU) ii. -— ——~.|— 
Re RIPSTEIN ESTATE (Man.), [1927] 3 
W. W. RR, 791.--CAN. 

aaa (p. 680) iii. ‘ 
FROsSTAD v. LIBEK, [1927] 3 D. L. A. 
916; [1927] 2 W. W. R. 550; 21 
Sask. L. R. 603.—CAN. 


coc (p. 680) i. Land purchased 
subject to mortgage—Registration of 
conveyance before discharge of mortguye 
by vendor.J—Re Kuntz & Hopains, 


855 





ae —-——, J- 





action for duwer.—WHIMBEY v. HYDE, 
[192713 D. L. &R. 237; 600. L. R. 399. 


I (p. 685) i. .typlication. for order 
under Dower Act, I. S. O., 1897 (c. 164), 
&. 12 --Duty of court.J—Re Kine (1899), 
12 D. R. 365. —CAN. 


PART II. per vt ern: 1-— 
. (a). 
sd. General rule.J—CHANDRA KI8- 
HORE CHAKRAVARTY v. BISESWAR PAL 
(1927), J. L. R. 54 Cale. 396.—IND. 


PART II. SECT. 6, SUB-SECT. 2. 
RKESH SINGH 4. 


g i. ; A 
HARDEVI (1927), I. L. R. 49 All. 763.— 
IND. 


Cases 885a—902. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part I1—Transfer of Land inter vivos. 


885a. Effect of memorial——Evidence of contents of 


deed.|—The registered memorial of a deed 
conveying lands in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of the party by 


whom such deed in registered.—WOLLASTON 


v. HAKEWwILL (1841), 3 Man. & G. 297; 3 
10 L. J. O. P. 803; 


Scott, N. R. 598 ; 
E. R. 1157. 


1338 


Annotations :—Mentd. Beardman v. Wilson F568), a 


40. P. 57; 


PART III. SECT. 1. 
884 {. Grant must not commence in 
oe Ni ee & DALE (1920), 46 


PART III. SECT. 3, planeta 2. 
ei. —— Effect of 26 Geo. 
Dor d. WILT o. aa 
N. B. R. (Ber.) 245.—CA 


PART III. SECT. 6, eee 2, 


3.}/— 
(1836 ), 2 





k (p. 747) i. S.P. WATERLOO 2». 
BARNARD (Man. Gsié), 33 W. L. R. 
223; 9 W. W. BR. 870. wae 

k (p. 747) if. —_—— hat is.}— 
BouRQUE v. tag dag re Wo 21 
CG. L. T. 132; 2N. B. Eq. Rep. 187.— 
CAN. 

n (p. 747) i. --——~.]-—-SPEPPARD Uv. 
KENNEDY (1884), 10 P. R. 242.— 
CAN. 

n (p. 747) if. Subsequent dis- 


continuance of action—Whether filing 
of lis pendens constitutes cause of action.] 
—COWAN 2. oe (1897), 65 
B. C. RK. 495.—CAN. 
sk. Final order for cancellation of 
ree for sale. }-—-Re LAND TITLES 
Visca? S CasE  (Sask.), 
(1918) 2 W. W. R. 946.—CAN. 


PART III. SECT. 6, SUB-SECT. 4. 


fF (p. 748) i executor of 
administratriz. }—PUBLIC “TRUSTER Vv. 
oath an GENERAL OF LAND, [1927] 


N. Z. L. R. 839.—N.Z 
Under Quicting 





hh (p. 748) i 
Titles ict Nak ‘purchaser selling before 
completion of contract.)J—Re Brown 
(1871), 3 Ch. Ch. 158. —CAN. 


qa (p. 749) i. Minister 
of Agriculture—In reapect of claim under 
Live Stock gra ae dbl Act, R&R. S. A., 
1922 (e. ak a V. RUMSEY & 
MORTHEN NO. MUNICIPAL Dis- 
~RIcT (Alta.), (1936), D. I. R. 792; 
{1926} 2 W. W. R. 34.—CAN. 


d (p. 749) i. ——— -—-— Person claim- 
ing ag he ‘p interest in land—Claim 
ie oe ed on written document,j— 

MacCuLitouan & GRA RAHAM (Alta.) 
(i912), 21 21 W. L. RR. 349; 56D. L. R. 


6 (p. aS Husband having 
interest under Dower Act, C. A., 1924 
c op PEP ANE v. MINUE, {19871 

R. 550; [1927] 2 
ial; 36 Man. L. jt. 530. PCAN. 

ff (p. 749) i. ——— Appeal from 
order for discharge—. 
order pending appeal.j)— 
(1927); 1 D L. R. 481; 























MoINNIs, 
{1927] 1 


ration of 


Rendall v. Andrise (1892), 611, 


W. W. R. 209; 21 Sask. L. R. 309.— 
AN. 


co (p. 750) i. ——- —-- —.}- 
MoKAY ». paritk ee tage [1921] 3 
W. W. R. 833; so) eae 247; 15 
Sask. L. R. affd. Rs bat. 68 
D. L. R, 245. aN. 

co (p. 750) ii. —— —— ——.]— 


BISHOP v. BY Soe R EN TRUST Co. Sar pag )» 
eae! 3 W. W. R. 818; 70 D. L. 
451.—CAN. 
When main- 


pines 760 

fraoe v. PENDLETON, 
oer as Ww W. R. 720; 21 Sask. L. R. 
579.—CAN. 


m (p. 751) i. 
of Paarl ato lots under unregistered 
plan.j—Re RYAN & VANCOUVER J)18- 
TRICT REGISTRAR ar eet aay aha C.) 
(1914), 26 W. L. 


ge (p. 751) i. - on pies caveat 
based on mortgage bdo registration of 
grant from Crown.}—Re LAND TITLES 
Act, CANADA LIFE ASSURANCE Co.’s 
Cask, (Sask.), [1919] 2 wow. W. R. 47.— 


sn. Application under Quieting Titles 
Act— wba ode a at ean ee oo 
certificate eo) AMBERLATE - 
2 Ch. Ch. 352.—CA 

80, —— rch ie irregulart 
In advertiseme Mg HARRIS (18 8), 
12 P. R. 430.—CA 


PART III. SECT. 6, SUB-SECT. 5. 











Wb: 753) i. —— .J— 
a’? ade Land Titles Act, 
1917 ss. 59, 174 & 194, means actual 
fraud. DOMINION oe BRICK & CLAY 
LTD POLLOCK (Sask.), 
HoleP ow. Ww. R. "245 -—CAN. 
r (p. 753) .]}—ANNABLE 
v, COVENTRY (1912), 22 Ww. L. R. 254; 
oan. Tl. R. 661; 2 W. W. R. 816.— 


kk (p. 753) i. 





CANADIAN PROVINCIAL POWER Co., 

v. NOVA rage i PowrrR Com- 
MIAION, PA - LL. 1. 4753 59 
N. 8. R. 234. AN. 





—- ——-.J~-THO 


h (p. 754) i OMAS 
v. GUAY, [1927} 2D. L. 
CAN. 


755) i, oie ee oumer oO 
land Ua toe to sue of me Land J 
Titles ek ar 0 Dee in bring- 


ing action. }—BLACKSTOOK i mes ORTH 
ALBERTA LAND REGIS TRIOT 
REGISTRAR (Alte. ), TIi7] ] 2" W. AW R. 
938.—CAN, 


rr (p. 755) i. —— ee of 
Groin land by squatter, |---ROBIN, 


856 


902. Add. Citation: :—sub 
TitrH, No. 213,437 ;: 
L. T. Jo. 52 


891. In the last line of the existing paragraph 
substitute the word ‘‘ register ’’ for the words 
‘ sale without registration.” 


* 


nom., Re REGISTERED 
63 L. Jo. 82; 163 


COLLAS LTD. , 
haa on a7 be T. 68; 
Rep. 14.—CA 

gee (p. aay he eatrictive cove 
: nae a l—Re Rowan & aren: {1927} 
CA 


THERIAULT 
3 N. B. Ea. 


R. 722; 60 0. 246.— 


at. Lis pendens—-Dismiseal of eV 
Order dacharcie lie pendens 
Necessary. Sage GCosFoRD ( 1858), 
ba Ch. 22; 5C. L. J. O. S. 67,.— 


PART IV. SECT. 3, SUB-SECT. 1. 


e. Reved., [1927] 3 D. L. R. 1: 
{1927] 8. C. R. 408, ‘ 


PART V. SECT. 10. 


» T77)1i. —— ———.}+—-ToOwnsHIP 
/OLCHESTER SOUTH v. HACKETT, 
mage LR. 317: 1 61 0. L. R. 77. 


t (p. 778) i. --——- Purchase at sale 
under writ of Be er 
irregular to purchaser’s knowledge. |— 
Held: the sheriff's deed could not 
defeat pltf.’s to recover.—_— 
HAMIETON v. LIGHTBODY (1870), 21 





~P, 126,—CAN. 

me (p. 778 Colour ile. 
Born ». ETT (1873), 9 Of He 
292.—CAN. 





t(p. 778) ili. McDona.Ln 
r, MolsAac (1905), 38 38 N 8 R R. 163.— 


rare V. SECT. 11, SUB-SECT. 2.-~A. 


Hee Henn (1868), 38 Goes 
189.—CAN, ‘ on 


erne 


aa (p. 760) i. —-— Proof of judgment 
unnecessary.|I—RALSTON vw. JUGnSON 
(1867), aC P. 364.—OAN. 


aa (p. 760) ii. —— A dry v. HI 
(1876), 39 U. C. R. 606.—OAN. a 

ff (p. 781) i. Title nequired pendente 
lite.J—Held: insufficie nt.— ADAMSON 
»v, ADAMBON (1878), 25 Gr. 550.—CAN, 


PART V. SECT. 13. 


sy. Nature of action.)}—An action for 
meshne profits ig in en 
trespass, & is ah wated by the broad 
pene eos cable to actions 
 wrongdoers,— 

KAMALA PROSAD Soe HOR 
eee Fheen oa (1927), I. L. R. 55 


Calc. 6 
p i. —--~-.}—HERR v. WESTON i 
32 Py CG. R. 402. SCAN. eat) 


RECEIVERS. 


. Cases 106a- 


Part Il.—Appointment by Court. 








106a. 


.|—An interim appointment of a be 
receiver of property in the possession of, & 
claimed by, deft. in the suit should be made 
only if there is a well-founded fear that, 

the absence of protection, the property ‘vill 


dissi 
BEVOY 


ated or irreparably 

RISHNA MUKHERJEE v. 
CHANDRA Giri (1927), 55 L. R. Ind. App. 131. 

451a. ——.|—HAu. v. JENKINSON (1813), 
& B. 125; 35 HK. R. 266, L. C. 


injured. 
SATISH 


2 Ves. 


Part IIl—Effect of Appointment. 


682. Add. Annotation :—Retd. Re A Debtor (1928), 45 T. LR. 10. 


pea II, SECT. 1, SUB-SECT. 2.—A. 


i. Master.]-—-The master of the 
Heh Ct. has no jurisdiction to make 
an order app pointing a receiver by way 
of equitable erocunlon: —-BAIRD  v. 
MURPHY, [1928] I. R. 125.—IR. 


PART II. SECT. 6, SUB-SECT. 2.-—N. 


n i, --—— .;-—In an action by a 
vendor of land for specific performance 
an order may be made, before the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land.—KNOWLES v. JENKINS (Alta.), 





[1923] 1 W. W. R. 1279.—-CAN. 


PART III. SECT. 1. 


n i. -——— Possession of receiver is 
possession of court—For benefit of 
person entitled thereto.|-—-BISHESHWAR 
PRATAP NARAYAN SAHI v. CHAN- 
Tyee PRASAD NARAYAN SINGH 
(1928), I . . aR, 7 Pat. 319.—-IND. 


PART III. SECT. 5, SUB-SECT. 5.-—B. 


685 viii. ———.}—NATIONAL No 
Co. v. Dom. rae & STEEL Co. (N.S 
[1927] 3 D. L. R. 1063.—CAN. 


857 


PART IV. SECT, 4. 


rffect (p. 66) i. Against receiver— 
Effect of order.j|-—An order of the ct. 
leave to a party to sue its 
ihe ie does not amount to a relin- 
quishment of possession of the pro- 
perties by that ct., & an order of 
decree t the receiver cannot be 
enforced in execution as against him 
without leave of the ct. appointing 
-——SRIMATI JUGAL KisnoRE DEBI 





v. DEVA PRASANNA MUKHERJI (1928), 


I. L. R. 7 Pat. 684.-—IND. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


é \ 
REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 


PART III. i 


sh. ‘‘ Indians in province of Natal ’’—Includes only Indian immigrants—Act 17, 1923, ss. 6, 42 (1).}—-Ha p. BADAT 
(1927), 48 N. L. R. 435.—S. AF. 
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Vol. XXXIX.—Cases 23-821. 


RENTCHARGES AND ANNUITIES. 


Part |.—Nature. 


28. Add. Annotation :—Mentd. Re Adelom, Oak- 
shott v. Hawkins (1928), 72 Sol. Jo. 810. 54, Add. Annotation :--Consd. Re Alington & 


52. Add. Annotation :—Refd. Bristol Corpn. v. I. C. C. Contract (1927), 138 L. T. 131. 
Virgin, [1928] 2 K. B. 622. 


Part I1—Creation of Rentcharges and Annuities. 


104. Add. Annotation :—Mentd. Hyman v. Hyman, [Mughes v. Hughes (3928), 139 L. T. 416. 


Part II!.—Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add. Annotation :—Refd. Re Reeves, Reeves annuities -—- Annuitants necessary parties to 
® Pawson, [1928] Ch. 351. conveyance.|—SULLIVAN v. SULLIVAN (1860), 
247. Add. Annotation :-—Apld. Kennedy _ v. 28 Beav. 102; 54 K. R. 304. 
Thomassen (1928), 45 T. L. R. 122. 


Annotation :-~Refd. Thompson v. Raine (1873), 28 L. T. 
254a. —-— Sale to raise charge paramount to 362. 


Part IV.—Rights as Affected by Various Forms of 


Limitation. 
296. Add. Annotation :—Retd. Re Fitch’s Will Trusts, Public Trustee v. Nives (1928), 139 L. T. 556. 


Part V.—Rights as Affected by Insufficiency of Grantor's 
Estate. 


548. Add. Annotation :—As lo (2) Refd. Bristol Corpn. v. Virgin, [1928] 2 K. B. 622. 


Part VI.—Payment of Rentcharges and Annuities. 


590. Add. Annotation :—Refd. Rec Armaghdale, 593. Add. Annotation :—Consd. Re Armaghdale, 
Craig v. Armaghdale (1928), 44 T. L. R. 239. Craig v. Armaghdale (1928), 44 T. L. R. 239. 


Part VII._—Forfeiture and Extinguishment of Rentcharges 
and Annuities. 


810. After this case add *‘ Money paid in ignorance Add. Annotation :—Refd. Re Draycott 8. E., 
of death of annuitant---Recovery of.]-—Svc [1928] Ch. 371. 
Contract, No. 8081a.” 821. Add, Annotation :—Refd. Hyman v. Hyman, 
814. Add. Citation :-—138 L. T. 131. Hughes v. Llughes, [1929] P. 1. 
PART I. SECT. 1. interest in land to his son & two was charged upon the half interest.— 





: Jevi land ect to = Gaurhters “ subject to the payment” PEARCE v. WRIGHT (1926), 39 C. L. R. 
Pacts eee yPostiera hale of an annuity :—Held: the annulty  16.-—AUS. 
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Cases 98a-—780. 


REVENUE. 


ENGLISH AND Empire Didrest SuPPLEMENT. 


Part Vi.—Excise Duties. 


SuB-skcrT. 1. eee Duty (Vol. XXXI1X., 
). 


p 
Add the following case :— 
98a. Who lHlable to duty — Club — Managing 
totalisator & pari-mutuel.|—Deft. co. owned 
a club & managed on the premises a totalisator 
& a pari-mutuel, by means of which members 
could back horses running in races. 


amount staked b 
fund for paying 


backers of losers formed the 
he backers of winners, deft. 


co. deducting 10 per cent. for expenses :— 


Held: 


The 


deft. co. were not liable to pay 
betting duty, as they merely received money 
for the purpose of 
LUNCHEON & Sports CLurn, LTD 

T. L. R. 173; 72 Sol. Jo. 795, C. A. 


istribu ings it.—A.-G. v 
. (1928), 46 


Part VIl.—Excise Licences. 


104. Add. Citation :—97 L. J. K. B. 36. 


140a. Petrol-electric vehicle—Whether 
si go a **|—-A vehicle which is pro- 
pe Hed by an electric motor, the electricity 
or which is generated by an internal com- 


Part Vill.—Drawbacks 


es electri- 


bustion petrol engine carried on the vehicle 
itself, is an ‘ 
within Finance Act, 1926 (c. 22), Sched. I. (5). 
—TILLING-STEVENS Morors, Lrp. v. KENT 
County Councn. & MINISTER OF TRANSPORT 
(1929), 167 L.. T. Jo. 154, H. L. 


electrically-propelled ”’? vehicle 


and Excise Allowances. 


360. Add. Annotation :—Refd. Fenton Textile Assocn. v. Lodge, [1928] 1 K. B. 1. 


Part IX.—Stamp Duties. 


435. Add. Annotation :—Mentd. Chaney v. Maclow 667. Add. 


(1928), 45 T. L. R. 135. 


L. J. 


550. Add. Annotations :—Mentd. Ellesmere vv. 


Wallace (1928), 44 T. L. R. 798 ; 
Thomassen (1928), 45 T. L. R. 122 ; Weddle, 
Beck v. Hackett (1928), 45 T. J. R. 67. 


Kennedy v. 


Citations :---| 1928] 
K. B. 116; 


670. Add. Annotation :—Apld. 
T. R. Comrs., [1928] 1 


1 K. B. 
138 L. T. 171. 


703 ; 97 


Westmorland v. 
. B. 708. 


Part X.— Corporation Duty. 


780. Add. Annotation :—Distd. General Medical 
I. R. Comrs., English Branch 


Council v. 


PART VI. SECT. 4, SUB-SECT. 6. 


e. Affd. sub nom. DOMINION PRESS, 
Lip. v. Customs & Excise MINISTER, 
[1928 ‘A. A ode 340; 97 L. J. P. C. 91; 


PART VII. SECT. 4, SUB-SECT, 3.—D. 


** Weight unladen ’ ’'—-Fow ascer- 
tained — Loose equi -})—— Movable 
shelving, fitted to slide on brackets in 
a baker's van, & a facilitate the 
delivery of goods customers, 
loose equi ment, Stn Roads Act 
1920 (je 72), 8. 6), & does not tail 
to be included tn he weight unladen 


of the oe —DARLING v. BURTON, 
(1928] 8. C: (J.) 11.—SCOT. 


PART IX. SECT. 6, SUB-SECT. 3.—B. 


sl. Assignment.J}—There is no neces- 
sity for an assigninent to be stumped, 
unless it is in the special form of an 
order, & possibly also unless it is 
directed to the persons having control 
of the money in question in suoh 
circumstances as to lead to the con- 
clusion that they hold to the order of 
the person assigning it.—LIVERPOOL 
& en & ene INSURANCE Co., 


ae Har & HORDY 1927} 
vb BR 623; 19 A. L. T. 1927 
Argus. L. R. 417.—-AUS. 
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Council of General Medical Council 7. I. R. 
Comrs, (1928), 97 L. J. 


J. K. B. 578. 


PART IX. goal o. eres 18. 
631i. Partnership pal ak At es bi 
cutora. 


of Foch ee apsdalvai exe 
Du COLI. OroR Or IMPoste, 
(19271 11 V. tt 451 49 A. L. T 
pee) Aseas. LR. 379.—AUS8. 


so, Land— Undivided share.j-—~ A 
transfer of an undivided share of land 
is, for the purposes of car Act, 
1915 5, a transfer of land. <A transfer 
of land may be dutiable as a transfer 
of land on @ sale thereof, though the 
ee Fr both d & personal 

rty. ee ee a ae LLECTOR 
MPOSTS, [1927] Vv R. 4573 rt 
T. 82; [1927] oa L. R. 879.-— 


‘Revenue. Cases 837 --843a. 


Part XIV.—Expenditure of the Revenue. 


837. Add. Annotation :—Refd. Re Article X of 


are not wltra vires, because they modify, & 
Articles of Agreement for a Treaty between incorporate & apply as modified, the rules as 
Great Britain & Ireland (1928), 45 T. L. R. to nominations contained in that Act. Thus, 

57. they make it possible for any holder of War 

839. Add. Annotation :—Refd. Re Article X of Savings Certificates to nominate recipients 
" Articles of Agreement for a Treaty between of the certificates held, & any such nomina- 


Great Britain & Ireland (1928), 45 T. I. §. tion may include certificates held in excess of 
57. 


the authorised maximum, notwithstanding 


43a. Savings Certificates —- Nomination to —— that certificates so held_are Hable to be 
: Validity. — War Sac Certificates Regula- forfeited.—Re Kimper, Val v. ROCKMAN, 
tions, 1919, although they do not expressly ae ue a J. Ch. 480; 189 L. T. 
mention Savings Banks Act, 1887 (c. 40), Pure Ors Gs : 
ne ye ene oe of PART ‘V. SECT. 1. 
PART XIII, SEOT. 1, SUB-BECT. 1.0 Oy Gat hpas Lin. (1086), OB NS te, hs Right of Crown to far amount.) 
st. Trial of tesue--To determine fact 420.—CAN. CAN. : : 
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Cases $8a—265, HNGLISH AND Expire Dicest SUPPLEMENT, 


ROYAL FORCES. 
Part I.--The Royal Navy. 


33a. Right to indemnity—KFor expenses in case of 
damage to ship or stores.|—-A Govt. steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising from damage 
to the steamer or the stores :—Held: such 
stipulation was no bar to salvage compensa- 
tion. —THE Lustre (1834), 3 Hag, Adm. 154 ; 
166 Hi. R, 868. 

Annotations :—Consd, The Ewell Grove (1835), 3 Hag, Adm, 
209, Retd. Tho Lord Dufferin (1849), 7 Notes of Cases 
Supp. xxxili, 

—— Ship “specially equipped with salvage 
plant.’|-A cable ship belonging to the 
Admlty, & in the employ of the Post Office 
rendered salvage services to a vessel, which 
had lost her propeller & required towage 


assistance. The cable ship was fitted with 
grappling ropes & other salvage gear, & 
was specially constructed for laying & repair: 
ing submarine telegraph cables :—Held : 
even assuming the equipment constituted 
salvage plant,” the vessel was not.“ specially 
equipped with salvage plant,” which meant 
plant of a kind that a vessel would not be 
equipped with except for the purpose of 
rendering salvage services, & the Admlty. 
were not entitled to claim salvage remunera- 
tion in respect of the services of the vessel 
under Merchant Shipping (Salvage) Act, 1916 
(c, 41)—Tne Morgana, [1920] P. 442; 89 
Lad. PL 2825 1241, 1. 254; 86 T. by R. 
747; 15 Asp. M. L. C. 160, 


Part V.——The Regular Army. 


139, Add. Annotation :—Mentd. Re Article X of Articles of Agreement for a Treaty between Great 
Britain & Ireland (1928), 45 T. L. R. 57. 


Part IX.—Matters Common to Navy, Army and Air Force, 


965, Add. Annotation :—Consd, Mackenzie-Kennedy «, Air Council (1927), 188 1. T. 8. 


I 


Vol. XXXIX.—Cases 9---'780a. 


SALE OF GOODS. 
Part. 1—The Contract of Sale Generally. 


9. Add. Annotation i—Refd. Dominion Press v. 
Customs & Excise Minister, [1928] A. C. 340. 


44. Add. Annotation :—Refd. Dominion Press 


Customs & Excise Minister, [1928] A. C. 3 


Part 11.—-Formation of Contract. 


200. Add. Citations :—138 L. T. 154; 72 Sol. Jo. 
14; 33 Com. Cas. 101. 


841. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


Perishing of only part of goods.|——Sale 
of Goods Act. 18938 (c. 71), s. 6, applies where 
there is a contract for the sale of specific 


408a. 





goods & a part, but the whole, of the 
goods has, without the xnowledge of the 
parties to the cofitract, already ceased to 
exist.— Barrow, LANE & BALLARD, LYrp, v. 
PHILLIP Pmiiies & Co., Lrp. (1928), 45 
T. 1. R. 133; 72 Sol. Jo. 874. 

472. Add. Annotation :—Consd. Charles v. Cardiff 
‘ollieries. (1928), 44 T. L. R. 448. 


Part I11—-Conditions and Warranties. 


512. Add. Annotation :—Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 686. > 


553. Add. Cilations :—affd. (1928), 188 L. T. 668 ; 
44 7T. I. R. 2975 17 Asp. M. L. C. 428; 33 
Jom. Cas, 213, C. A. 

564. Add. Annotation :—Refd. Finlay 7. N. VY. 
Kwik Hoo Tong Handel Maatschappij. 
1928) 2 K. B. 604. 


619a. Sale of wine of particular brand.]—PIitf. 
asked for a bottle of S.’s yvinyver wine at the 
licensed premises of defts. While pitf. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at. the neck & injured 
him :—Held: the sale was one by description, 
& the bottle was not of merchantable quality. 
& the condition that it was of such quality 
implied under Sale of Goods Act, 1898 (c. 71). 
s. 14 (2), had been broken, & pltf. was entitled 
to damages.—MORELLI v. Frrcu & GIBBONS, 
[1928] 2 K. B. 6386; 97 1. J. K. B. 812; 44 
T. L. R. 787; 72 Sol. Jo. 5038, D.C. 

621. Add. Annotation :~-Refd. Barker v. Agius 
(1927), 33 Com. Cas, 120. 

643a,. -.|—~MELLISH v. MOTTEUX (1792), Peake, 

166; 170 BK. R. 113, N. P. 


Annotations :—N.F. Baglehole v. Walters (1811), 3 Camp. 
154, Refd. Pickering v. Dowson (1813), 4 Taunt. 779. 


643b. .|—If a ship is sold ‘‘ with all faults,” 
the seller is not liable to an action in respect 








of latent defects which he knew of without 
disclosing at. the time of the sale, unless he 
used some artifice to conceal them from the 
purchaser.—~- BAGLEHOLE v. WALTERS (1811), 

3 Camp. 164: 170 KH. R. 1388, N. P. 
Annotations :-—Apld. Pickering v7. Dowson (1813), 4 Taunt. 
79; Bywater v. Richardson (1834), 1 Ad. & £1. 508. 


Apprvd. Ward v. Hobbs (1879), 48 L. J. Q. B. 281. Refd. 
Gorton v. Macintosh (1882), 31 W. RR. 232. 


643c. —- -.|—Although a ship be sold ‘‘ to be 
taken with all faults,’ the vendor cannot 
avail himself of that stipulation, if he knew 
of secret defects in her, & used means to 
prevent the purchaser from discovering them, 
or made a fraudulent representation of her 
condition at the time of the sale.—-ScHNEIDER 
»v, HEATH (1813), 3 Camp. 506; 170 E. R. 
1462, N. P. 

Annotations :—Consd. Ward rv. Hobbs (1877), 3 Q. B. D. 150. 

Refd. Cornfoot. v. Fowke (1840), 6 M. & W. 358. 

682. Add. Annotation : --Refd. London Holeproof 
Hosiery Vo. v. Padmore (1928), 44 T. L. R. 
499. 


744a. Effect of Sale of Goods Act, 1893 (c. 71), 
s. 14 (1).J—MeEpway Om & STORAGE Co., 
Lrp. v. Sinica GEL Coren, (1928), 338 Com, 
Cas. 195, H. L. 


780a. -—— Bottle—For wine.|—-Morei.t vt. 
Eircom & Ginpons, No. 619a, ale. 





PART II. SECT. 4, 
B. (a) 


sd. Marginal note—Givi wer to 
vary or confirm option.}—Held: the 
contract form containing the marginal 
note constituted a memorandum suffi- 
cient to satisfy Stat. Frauds.— 
J. B. Roaers, LTp. v. HARRY LESNIF, 
Lrp, (1927), 27 S. R. N.S. W. 427; 
44 N. 8. W. WwW. N, 149.-—_AUS. 


UB-SECT. 7.— 


PART II. SECT. 4, SUB-SECT. 9. 


346 i. — By cxrecution of contract.) 
-——COOLIN v. COOLIN (Sask.), {1920] 3 
W. W. R. 812.—CA e 





PART Ul. SECT. 4, SUB-SECT. 2.—A. 


623 vi. -}—-FOXTON 1%. 
HAMILTON STEEL & IRON Oo., Lp. 
(1901), 21 C. L. T. 286; 1 0. L. 
393.—CAN. 








PART Ill, SECT, 18, SUB-SECT. 1. 
ret Reved. on the facts, 69 S. CG. R. 


PART III. SECT. 18, SUB-SECT. 2. 
k. Jtevsd., 43.8. C. R. 614, 


PART III. SECT. 19, SUB-SECT. 1.-—B. 
oo Revsd, on the facty, 59 & C. R- 
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PART III. SECT. 19, SUB-SECT. 2.—~ 
D. (b). 


i, ——. ]}—Circumstances in which : 
—Held: pltf. was not entitled to 
damages for the loss alleged to have 
been sustained by him by his inability 
to carry’ out contracts into which he 
alleged he had entered.—MCKENNY ». 
DRUMMOND & T)VORETSKY (1927), 29 
W. A. L. R. 6. - AU 


sl. eturn of purchase-money.}—- 
McKENNY 2. DRUMMOND & DVORETSKY 
(1927), 20 W. A. LL. RR. 6. -AUS. 


Cases 782—1816. 


782. Add. Annotation :—Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 


852. Add. Annotation :—Mentd. Konskier v. Good- 
man, [1928] 1 K. B. 421. 


885a. Date of shipment—lIn bill of lading—C. i f. 
contract.]—JamEs Finntay & Oo. v. N. 
Kwik Hoo Tone HANDEL oe 
No. 1814a, post. 


893. Add. Annotation :—Refd. Livock v. Pearson 
(1928), 33 Com. Cas. 188. 

926. Add. Citation :—33 Com. Cas. 120. 

995. Add. Annotations :—Consd. Re Hall & Pim’s 


Part IV.—Effects 


(1928), 1388 L. T. 


1089. Add. Citations Pre 
17 Asp. M. L. C. 428 ; 


663; 447. L. R. 2 
33 Com. Cas. 213, ©. A. 


1261. Add.  Annotation:—Refd. Simeons  »v. 
Durand’s Trustee, [1928] 2 K. B. 66. 


1268. Add. Annotation :—Refd. Simeons  v. 
Durand’s Trustee, [1928] 2 K. B. 66. 


1272. Add. Annotation :-—Retd. Simeons v. 
Durand’s Trustee, [1928] 2 K. B. 66. 


ENGLISH AND EMPIRE Digest SuPPLEMENT. 


Arbitration (1928), 189 L. T. 650. Refd. 
Finlay v. N. V. Kwik Hoo Tong Handel 
Maatschappij, [1928] 2 K. B. 604. 

996. Add. Annotation :—Apld. Barker v, Agius 
(1927), 88 Com. Cas. 120. 

1016. Add. Annotation :—Refd. Finlay v V. 
Kwik Hoo Tong Handel Meatechappij 
[1928] 2 K. B. 604. 

1024. Add. Annotation :—Refd. Evans v. Webster 
(1928), 45 T. L. R. 136. 

1025. Add. Annotation :-—-Refd. Finlay v. N. V. 
eles poe Handel Maatschappij, [1928] 


of the Contract. 


1899. Add. Annotation :—Refd. English Hop 
Growers v. Daring, [1928] 2 K. B. 174. 

1408. Add. Annotation :—Apld. Palmolive Co. (of 
England) v. Freedman, [1928] Ch. 264 


1404. Add. Citations :—[1928] Ch. 264; 1388 L, T. 
274, 


1409. Add. Annotation :—Consd. Palmolive Co. 
(of England) v. Freedman, [1928] Ch. 264. 

1485. Add. Annotation :—Refd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 


Part Vl.—Performance of the Contract. 


1516. Add. Annotation :—As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
1811. Add. Annotation :—Refd. Foreman & Ellams 
v. Blackburn, [1928] 2 K. B. 60. 

1812. Add. Annotation :—As to (2) Consd. Foreman 
& Kllams v. Blackburn, [1928] 2 K. B. 60. 

1812a, —— Shipment of goods before con- 
tract—Ship visiting other ports before issue 
of bill of lading.|—-A contract, dated July 2, 
provided for the sale of frozen rabbits & 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. The 
steamer shipped the goods, or the bulk of 
them, at ribet on June 25, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, & finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract :-—-Held: the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had already taken place before the 
date of the contract of sale, & by tendering 
a bill of lading the issue of which had Bean 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 





PART VI. SECT. 1, SUB-SECT. 8. 
1498 iff, —— C.t.f. contract.}— 
unde a o6if. contract prove for 
payment against documents the pur- 


up documents 
for, & a 


chaser is under no obligation 
that do not in fact 
relate to goods of the description aa 
tracted 


draft does not “hecensarily prove ft. 


visited other ports several hundred miles 
from the port of shipment..—FOREMAN & 
ELLAMS, ITp. v. ae eee [1928] 2 K. B. 
60; 97 L. J. K. B. 355; 139 L. T. 68; 33 
Com. Cas. 359; 17 Asp. uM. T. C. 461. 


1814a. Date of shipment incorrectly 

stated.|——-The seller under a c.i.f. contract 
is bound to procure & tender to the buyer a 
bill of lading which shall correctly state the 
date of shipment. 

Where the seller under a c.if. contract, 

under which delivery is to be made in a 
specified month, tenders to the buyer a bill of 
lading in which the date of shipment is incor- 
rectly stated, the shipment in fact not taking 
place in the month specified in the contract, 
the buyer, being deprived of his right to reject. 
the tender of documents, is entitled to 
damages for the breach by the seller of his 
obligation to deliver a correct bill of lading, 
the measure of which is the difference between 
the market price & the contract price of the 
goods sold where the contract price is higher 
than the market price.—JamEs Finnuay & 
Co. v. N. V. Kwik Hoo Tone HANDEL 
MAATSCHAPPIJ, [1928] 2 K. B. 604; 97 L. J. 
K. B. 817; 139 1. T. 582; 44 T. L. R. 6433 
72 Sol. Jo. 468. 

1816. Add. Annotations :—Refd. De Monchy 
Phoenix Insce. of Hartford (1928), 138 L. T 
703 ; Tredegar v. Harwood, [1928] Ch. 59. 


the buyer was not ready & willing to 
erform the con og a ne DEAN 


Sons (SeONEY). LYD: ¥. xo Ds 
refusal to eu PROPRIETAR ALD. (081), 39 0. L, B 
330; (1987) Argus 3.—AUS. 
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Vol. Sale of Goods. Cases 1850-2687. 


1850. Add. Annotation :—Refd. De Monchy v. 1858. Add. Annotation :—Distd. Aronson v. Mologa 
i Insce. of Hartford (1928), 138 L. T. Pp omuouevi A/G Leningrad (1927), 138 
4a T. 470 


Part VIl.-—Rights of Unpaid Seller Against Goods. 


2384. Add. Annotation : ere A.-G. v. Pritchard ae agreements generally, see BAILMENT, 
(1928), 97 L. J. K. B. 561, Vol. TIil., p. 96, Nos. 257, 258,” 
After this case add ‘ As regards hire- 2388. (ives) eK  Dista: A.-G. v. Pritchard 


Part Vill._—Breach of the Contract. 


2493a, ——— —— -.|—STURGE v. PHILPOTTS (1839), 2612. Add. Citations : ved. (1928), 139 L. T. 
8 L. T. 80. 50; 83 Com. Cas. 324, Hi. L. 

2519a. Failure of seller to deliver correct bill of Aad... Asaoielian Refd. Fi ’ 

e L 4 O oo ® nlay v. N. \ ry 

lading —- Measure of damages.| — JAMES Kwik Hoo Tong Handel Maatschappij, 


(FINLAY & Co. v. N. V. Kwik Hoo Tone 
HANDEL MAATSCHAPPIS, No. 1814a, ante. [1928] 2 K. B. 604. 
2569. Add. Annotation :-—Distd. Re Hall & Pim’s 2618. Add. Annotation :--Refd. Finlay 7. N. Y. 


Arbitration (1928), 1309 L. T. 50. Kwik Iloo Tong Handel Maatschappij, [1928] 
2575. Add. Citations :—97 L. J. K. B. 603 38 2K. B. 604. 
Com. Cas. 60. . . 2644. Add. Citation :---[1927] B. & C. KR. 140. 
2590. Add. Annofation :—-Refd. Kasler & Cohen v. 
Slavouski, [1928] 1 K. BR. 78. 2687. Add. Citation :--138 L. T. 470. 
PART VI. SECT. 3, SUB-SECT. 1. PART VI. SECT. 8, SUB-SECT. 3.— PART VIII. SECT..2, SUB-SECT. 2.—A. 
sp. Retention of goods—With know- B. (a). h i. —— Shipment f.o.b. 
ledge of mistuke by vendor— Acceptance 1887 vii. —---.J—WENTWoRTH OR- | %. SEsco (1913), 29 O. L. R. 200 :g4 
ee i cia ha oP MoRRIRON CHARD Co., LYp. v. MERCHANTS Con- QO. W. N. 1498.—CAN. 
11). 46 N.S. 2.185; 9 KL. RB. SOLIDATED, Pos Hale sped 1 
B07 CAN, W.W. RR. 293; 68 D. LL. R. 227. - CAN, 
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Cases '87—1458a. 


ENGLISH ‘AND. Exprre Dicrst 


SALE OF LAND. 
Part 1.—The Contract of Sale. 


87. Add. Annotation :-—Consd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

128. Add. Annotation :—Retd. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

183. Add. Annotation :—Generally, Reftd. Bernard 

v. Williams (1928), 189 L. T. 22. 

Add. Annotation :—Mentd. sea hey ae v. 

Nothard, Lowe & Wills, [1928] A. C. 


Add. Annotation :—As to (1) io ane v. 
Maclow (1928), 97 L. J. Ch. 849 


Add. Annotation :—Refd. ceeaiesine Vv. 
Perera, [1928] A. C. 173. 


195. 
198. 


214, 


Part 


I1V.—Conditions of Sale, 


22Ba. .-—-— Of part. of property.]——There being 

ahs agreement for the putthase of a farm 
farm house, the possession of the farm by 

the purchaser will bé held an act of part 
performance sufficient to authorise the ct. 
to execute the contract, even though the 
house should have been occupied adverse] 
to him.-—Kine v. TuRNER (1 24), 3 Lis Vs 
QO. S. Ch. 58. 

283. Add. Annotation :—Apld. Johnson v. Clarke, 
{1928] Ch. 847. 

330. After this case add ‘‘ In lease.]—See LAND- 
LORD & TENANT, Vol. XXX., pp. 472-477,” 


Particulars and Special 


Stipulations. 


585. Add. Annotation :—Retd. Charles v. 
Collieries (1928), 44 T. L. BR. 448, 

634. Add. Citations :—97 L. J. Ch. 4; 188 L. T. 26. 
Add. Annotation :—Mentd. Coles v. White 
City Manchester Greyhound Assocn. (1928), 
45'T. L. R. 125. 

636. Add. Annotation :—Consd. Bernard v. Williams 
(1928), 189 L. 'T. 22. 

Tila. —— ——].—CURTIS v. oe (1928), 45 
T. L. R. 15; 72 Sol. Jo. 


Cardiff 


895. Add. Annotation :—Expld. Bernard v. Williams 

(1928), 189 LL. T. 22. 

Add. Annotation :—Refd. Bernard v. Williams 

(1928), 189 L. T. 22. 

913. Add. Annotation :-—--Refd. Bernard v. Williams 
_ (1928), 1389 L. T. 22. 

916. Add. Annotation :—Refd. Bernard v. Williams 

(1928), 139 L, T. 22. 

Add. Annotation :-—Refd. Bernard v. Williams 

(1928), 139 L. T. 22. | 


912. 


925. 


Part V.——-Vendor’s Title. 


1078. Add. Annotation :.—-Distd. Turner v. 
(1928), 138 L. T. 680. 
1104a. Sale by vendor in specified capacity.}|— 
here, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract. does not 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a warranty that a good title 
shall be made; & the’purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
‘* trustees for sale ’’ under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will :—Held: the above state- 
ment did not affect the powers of the vendors 


Watts 


PART I. SECT. 9, SUB-SECT. 2.-—E. 


to detriment of 

ty seeking ie. sae agre ere 
BLEWHITE + eae {1928} 
N. Z. L. R. 135,-N.Z 


———, }-—-K iro 
(ast), oy Gr. . 195.—OAN. 


PART it. SECT. 8, SUB-SECT. 
k. Reved., 7 A. R, 282. ° 


to make a good title as the legal personal 
representatives of A.—-Re SPpENcER & 
HAUSER’S CONTRACT, [1928] Ch. 598; 97 
L. J. Ch. 335 ; 189 L. T. 287 ; 72 Sol. Jo. 336. 


1151. Add. Annolation :—Folld. Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 


1152. Citations :—For ‘‘ [1928] W. N. 185” read 
‘ No. 1104a, ante.”’ 


1219. Add. Annolalion :—Refd. Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 


1416a. Subsequent purchase by solicitor from 
client.|—A solr., who has been employed to 
advise on & title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his ener a oa w, 
Simpson (1829), Taml. 69; 48 E. R. 28. 


1458a. S. P. Fioop v. Prrresarp (1879), 40 L. T. 
873. : 





PART IV. SECT. 2, SUB-BECT. 10.—B, 

—— ———-, }-—-SHERRIN v 
Wreue. SHbi7) 2 2 _M, W. R. 896; 
37 Man. L. CAN; 


HEN v, BOON 


2.—A. 
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Vol. XL.—Sale of Land. Cases 1597a 


Part Vi.—Position of Parties Pending Completion. 


1597a. 
Bro. C. C. 388, n.; 29 B. BR 


.]|—PINCKE v. CURTEIS (1793), 4 1640. Add. Citation - 
R. 920. 1786. Add. Citation -. 


-[1928] Ch. 340. 
-(1927] B. & OC. R. 187. 


Part VIl.—Vendor and Purchaser Summons. 


1828. Add. Annotation :. 
[1928] Ch. 847. 


-Refd. Johnson v. Clarke, 


1863. Add. Annolation :—Generally, Mentd. John- 


ici v. Clarke, [1928] Ch. 847. 


Part Vill.—-Remedies under an Uncompleted Contract. 


1944a. S. P. WESTERMAN v. PANTLIN (1900), 3 
Seton on Judgments & Orders 7th ed. 2218. 

Annotation :—Folld, Olde v. Olde, [1904] 1 Ch. 35. 

-]}—BERNARD v. WILLIAMS, No. 





2009a. rape ames 
2182, post. 


2013. Add. Annotation :—Dbtd. Bernard v. Williams 


(1928), 139 L. T. 22. 


2014. Add. Annotation :—Refd. Bernard v. Williams 


(1928), 1389 L. T. 22. 


2061. Add. 
(1928), 139 L. T. 22. 


Annotation :-—Refd. Bernard v. Williams 


Semble : 


2182. To the existing paragraph add as follows :——- 
if time had not been of the essence, 
pitf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 


absence of any memorandum in writing of- 


the contract. 


Add. Citation :—139 L. T. 22. 


2242a. ——— 





-——— Part of purchase-money & 


money spent on improvements.|—CoRNWALL 


v. WITLIAMS (1701), Colles, 117; 
209, H. L. 


1 E. R. 


Part IX.—The Conveyance. 


2366. Add. Annotation :—-Refd. Bernard v. Williams 


(1928), 189 L. T. 22. 


2382. Add. Annotations :-—Refd. General Medical ( 


Council v. 


T. BR. Comrs., English Branch 


Council of General Medical Council v. Same 
1928), 189 LL. T. 2265. 
Part Xl.—Position of Parties after Completion. 
2705a. ——-.]--PItf. & deft. both derived title to 


2656. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


:-—-Consd. 
South Shields Water Co. v. Ifilton (1928), 97 


2698. Add. Annotation 


L. J. K. B. 516. 


2700. Add. Annotation :—Distd. 
South Shields Water Co. v. Hilton (1928), 97 


Il. J. K. B. 516. 


PART VI. SECT. 1, SUB-SECT. 2.—A. 

st. What amounts to posseasion -— 
Actual occupation of part. 1 -MoKINNON 
#., MODONALD (1864), 13 Gr. 152.— 


PART VHI. SECT. 1, SUB-SECT. 1.—A. 
ue (p. 221) i, ——— Requisites of valid 
neellation notice, |-—-BROWN v. 
Ropers (1912), 17 B. CG R. 16.— 


am. Vendor unable title— 

Through purchaser's © ie Fatty of 

contract eh Ue v. 

WN (Alta. ), [1927] 2 D. L. R, 87.— 
CAN. 


0. Risa 460. L. R, 78. 


Sunderland & 


their respective properties from a common 
predecessor, who on his own purchase of 
both properties in 1876 covenanted with his 
vendors not to erect any dwelling-house at 


a less cost price than £800, or any pair of 


S land & 
underlanc £1,200. 


PART VIII. SECT. 2, SUB-SECT. 3.——G. 


Form of on ion.J—CLARKE t. 
AN Dito (1839), 4 Ont. Dig. 7210.— 
CA 


“ PART VIII. SECT. 8. 


o (p. 242) i. ——— —— -J— HAGEN v. 
FRRRIS aN 31 W. L. R. 661; 
W.wW. R. 1039.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
A. (a). 


st. Vendor ire to give title—Pubtic 
Works Act, 1908, 116, oe v 
aca [1927] N. Z. 722.— 
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semi-detached villas at a less cost price than 
In 1927 deft. built houses at prices 
exceeding these amounts, but. the houses, 


PART VIII. SECT. 4, SUB-SECT, 3.—~ 
D. (a). 

p. Ievad., 15 Sask. L. R. 410. 
PART VIII. SECT. 7, SUB-SECT. 4.-—— 
A. (c). 

2335 i. Revad., 10 Alta. L, R. 478, 


PART IX. ee Ge. SUB-SECT. 3.— 


2532 i. “hepa to reccive purchase- 
money.j|—Where the vendor’s solicitor 
appropriated the purchase-money to 
his own use :—Held: the solr. was 
eeens for the vendor, who must bear 
the logs.—-CHEESEMAN v. Coney (1913), 
13 nt L. R. 169 « 15 D. L. 
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Vol, XL.—Cases 2—574. 


SET-OFF AND COUNTERCLAIM. 
Part |.——Set-Off. 


2. Add. Annotation :—-Mentd. Aktieselskabet “Estates v. Woodside Estate Co., Amersham 
Ocean v. Harding, [1928] 2 K. B. 371. (1927), 97 L. J. K. B. 72 ; Earle v. Wemsworth 

192. Add. Annotations :—Refd. Cottage Club R. D. C. (1928), 44 T. L. BR. 758. 

Part I1.-—Counterclaim. 
307. reper randy As to (1) Refd. Lowe v. 327. Add. Citation :-—-72 Sol. Jo. 254. 
entiey At 28), a Pane BOD: 372. Add. Annotation :~-Mentd. Crossingham v. 

314. Add. Aanotation :—Refd. Lowe v. Bentley Park, [1928] 1 K. B. 330 
(1928), 44 T. L. R. 388. ee ee ° 

319. Add. Annotation :—Refd. Aktieselskabet 379. Add. Annotation :—Refd. Lowe v. Bentley 
Ocean v. Harding, |1928] 2 K. B. 871. (1928), 44 T. I. R. 888. 

Part IIl.--Pleading and Practice. 

535. -ldd. Annotation :- -Refd. Medway Oil & 569. Add. Annolation :---Folld. Medway Oil & 
Storage Co. wv. Continental Contractors Storage Co. v. Continental Contractors, 
(1928). 45 T. L. R. 20.: [1929] A. C. 88. 

550. dd. Annotation >—Refd. Medway Oil & 570. Add. Annotation :—Refd. Medway Oil & 
Storage Co. v. Continental Contractors, | 1929] Storaze Co. wv. Continental Contractors, 
A.C. 8, [1929] A. ©. 88. 

562. Add. Citations :—rersd. sub nom. MEDWAY Ot 571. Add. Annotation :--Apprvd. & Folld. Medway 
& STORAGE Co. v. CONTINENTAL CONTRAC- Oil & Storage Co. rv. Continental Contractors, 
TorS, [1029] A. C. 8&3 45 T. L. R. 20, H. Li. [1929] A. C. 88, 

568. Add. Annotation :~ Distd. Medway Oil & 574, Add. Annolution :—- As to (3) Consd. Medwav 
Storage Co. wv. Continental Contractors, Oil & Storage Co. vr. Continental Contractors. 

AAS C88. [1929] A. OC. 88, 
PART I. SECT. 4, SUB-SECT. 1. Sraudulent =o misrenresentation.)—Hfeld : SON, [1928] 8. CC. 383.- SCOT. i 
p. Jtevsd., [1913] A. C. 160. the counterclaim being based vot 


PART Il. SECT. 2, SUB-SECT. 5. could not be dealt with in the action 


upon the contract but upon delict, PART III. SECT. 1, SUB-SECT. 2. 
p. For " Q. R. 29 8S. CL. 516,” read 


r (p. 414) i. ——— Counterclaim for on the contract.—SMART v. WILKIN- — + persd,, 29 8. CL RR. 516."" 
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Cases 184a—1050a. ENGLISH AND Empire Dicsust. SUPPLEMENT. 


165. 


203. Add. 


SETTLEMENTS. 


Part Il—Creation and Construction of Settlements. 


134a. “‘ For default of such issue.’"|—Dor d. 


Lres v. Forp (1853), 2 E. & B. 970; 2 


C.L. R. 654; 23 L. J. Q. B. 53; 22 L. T. 
O.S. 184; 18 Jur. 420; 118 BE. R. 1020. .’ 


Part {Il.—Contracts for Settlements. 


Add. Annotation ee Chaney v. Maclow 588. 


(1928), 97 L. J. Ch. 349. 


Annotation :-—As_ to 
Marshall, Graham v. Marshall, [1928] Ch. 661, 


Add. Annotation :—Retd. Re Smith, Franklin 
y. Smith, [1928] Ch. 10. 


(2) Apld. Re 585. Add. Annotation :—Apld. Re Smith, Franklin 


v. Smith, [1928] Ch. 10. 


291. Add. Annotation :—Mentd. Re Price, [1928] 588. Add. Annotation :—Refd. Re Brooks, Public 


Ch. 579 


Part V.——Consideration 


770. Add. Annotation :— Mentd. Royal Exchange 


803a. 
803b. 


Assce. v. Hope, [1928] Ch. 179. 
.|—BuRROWS v. GREENWOOD (1840), 4 





Y. & C. Ex. 251; 5 Jur. 384; 160 E. R. 999. 





-|—The trustees & cestui que trust 


Trustee v. White, [1928] Ch. 214. 


for Settlements. 


under a voluntary settlement cannot compel 
the settlor to perform any further act than 
he has already done to render such a settle- 
ment operative.—DENING v. WARE (1856), 
22 Beav. 184; 4 W. R. 623; 52 E.R. 1078. 


Part VIil.—-Revocation and Avoidance of Settlements. 


897a. —-—— By subsequent sale of settled property.| 


1059a. —- 


—Held: the selling out of the settled stock 
did not amount to a virtual revocation of 


the settlement.— BLACKWELL v. Woon (1831), 
1L. J. Ch. 36. 
——.]—LAMPERT v. LAMPERT (1789), 





"1 Ves, 20; 30 E. R. 210. 


Part VII!.—Beneficial Interests in Personalty. 


Application of accumulations during 
minority.|—-Certain property was vested in 
the Public Trustee under a settlement, where- 
by the settlor directed him after her decease 
to pay the income to the tenants for life 
therein mentioned, & directed that after 
the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
of the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the ape of twenty-one 
years, or being female had married, at the 
death of the settlor; (b) one of the grand- 
children of the settlor was born after the 
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dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
years :—Held: (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 
though that share might be reduced by reason 
of other members of the class coming into 
existence; (2) the share of the grandchild, 
who had died under the age of twenty-one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, & that 
portion of the money which had accrued while 
the infant was a member of the class, & 
which had not been applied in the mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the claas;. 


Vol. Cases 1059a-——-2597. 


s. 43, & Trustee Act, 1925 (c. 19), s. 81.— 
Re Kine, Pusric Trusten v. ALDRIDGE, 


Ae observations on the method of dealing 
Cael Ch. 330; 97 L. J. Oh. 172; 188 L. T. 


h accumulations of income provisionall 
assigned to infant members of a lage. Having 
regard to Conveyancing Act, 1881 (c. 41), 


Part X.—Tenant for Life and Remainderman. 


1869, Add. Annotation :—As to (2) Apld. Re 
Robins, Holland v. Gillam, [1928] Ch. 721. 


1872. Add. Annotation:—As to (2) Distd. Re 


carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate :-—-Held: (2) the trustees having 


Robins, Holland vy. Gillam, (1928] Ch. 721. 


1873. For the existing paragraph substitute the 


following paragraph :— 
.}-—Testator, who died in 
1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
ersong, amongst another class of persons, 
“their respective exors., administrators & 
assigns; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis que vie were dead 
except one, & all the original participants 
in income were also dead except one, & the 
income for many years had been distributed 
amongst their respective estates or assignas :— 
Heid: (1) the land was held in undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV.. par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 











2009a. 


asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne; (3) the expenses should be borne by 
capital._—-Re Rosins, HOLLAND v. GILLAM, 
ee Ch. 721; 97 1L..7 Ch. 417; 139 L. T. 


1976. Add. Annotatid :—-Mentd. Mallett  v. 


Staveley Coal & Iron Co. (1927), 138 L. T. 201. 


2007. Add. Annotation :--Apld. Re Bates, Moun- 


tain v. Bates, [1928] Ch. 682. 


.|—The directors of a co. owning & 
operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax :—Held: not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life during his life.—Re BATES, MOUNTAIN v. 
BATES, |1928] Ch. 682 ; 97 L. J. Ch. 240 ; 189 
L. T. 162; 72 Sol. Jo. 468. 





2035. Add. Annotations :—Distd. Re Bates, Moun- 


tain v. Bates, [1928] Ch. 682 ; Parker v. Chap- 
man (1928), 1388 L. T. 729. ° 


Part Xl.—Custody of Title Deeds. 


2368. Add. Annotation :—Mentd. Thomas v. Jones, [1928] P. 162. 


Part XIl.—Express Powers in Instruments. 


2396. Add. Annotation :—Refd. Johnson v. Clarke, 


[1928] Ch. 847. 


2809a. Power to sell under subsequent settlement— 


Reference to former settlement—‘‘ Ulterior 
to limitations therein.’’|—Held: the ex- 
pression ‘ ulterior to the limitations therein ”’ 
meant ulterior in point of position in the 


deed, & not ulterior in point of time.—MORGAN 
v. Rutson (1848), 16 Sim. 234; 17 L. J. Ch. 
419; 11 L. T. O. S. 238; 12 Jur. 813; 60 
E: R. 863. 


2570. Add. Annotation :—Refd. A.-G. v. Tasker 


(1928), 92 J. P. 157. 


Part XI1|—-Statutory Powers in Relation to Settled Property. 


2596. Add. Annotation:—Refd. Re Draycott 


Settled Estate, [1928] Oh. 371. 


2597. For the existing paragraph substitute the 
871 


following paragraph :— 





Settled Land Act, 1925 (c. 18), ss. 1, 2.|— 
Land was, on Dec. 31, 1925, held by two 
persons under a devise containcd in a will, 
made in 1888, as joint tenants in fee simple 


Cases 2597—8189. 


absolutely, subject to a charge for £1,000 
created in 1869 in consideration of marriage :— 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) (v) & 2, 
& it was excepted from the application of 
Law of Property Act, 1925 (c. 20), s. 36 (1); 
(2) there was nothing in the context to 
give to the words ‘‘ settled land ’”’ in Law 
of Property Act, 1925, s 36 (1), any 
other meaning than that given by 
sect. 206 (1) (aavi).— Re Gaus, & HOULSTON’S 
CONTRACT, [1928] Ch. 689; 97 L. J. Ch. 362 ; 
139 L. T. 473, C. A. : 

2598. Add. Citations :—97 L. J. Ch. 198; 139 
L. T. 59. 


2602. Add. Annotation :-—N.F. Re Parker's Settled 
Estates, Parker 7. Parker, [1928] Ch. 247. 


2652. Add. Annotation :—Refd. Re Adelom, Oak- 
shott v. Wawkins (1928), 72 Sol. Jo. 810. 


2676. Add. Annotation :—Consd. Re Robins, Hol- 
Jand v. Gillam, [1928] Ch. 721. 


2679a. Trust for accumulation of income for 
payment of mortgages.!'—Re STEVENS & 
DUNSBY’S CONTRACT, [1928] W. N. 187. 


2732. Add. Annotation :—Refd. Re Adelom, Oak- 
shott v. Hawkins (1928), 72 Sol. Jo. 810. 


2739. Add. Annotation:—As to (2) Refd. Re 
Adelom, Oakshott v. Tlawkins (1928), 72 
Sol. Jo. 810. 


2798. Add. Annotation :—Refd. Re Price, [1928] 
Cth. 579. 


8046. Add. Annotations :—As to (1) Apld. Re 
Catchpool, Harris v. Catchpool, [1928] Ch. 
429. Consd. Fe Gaul & Houlston’s Contract, 
[1928] Ch. 689. Refd. Re Parker's Settled 
Estates, Parker 7. Parker, [1928] Ch. 247. 





Part XV.—Land Held 


3138. For the existing paragraph substitute the 
following paragraph : --- 
Settled land.|—By the wil] of 
testator, who died in 1884, his real estate was 
devised. to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. & M.. as should be then living 
& should for the time being be single «& 
unmarried in equal shares if more than one. 
& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, & on the death of E., in 
1927, questions arose as to the respective 
interests of EK. & M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that EK. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
-of K. her sister M. became entitled to the 
whole of the income during her spinsterhood, 
& upon her marriage or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1925 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 








ENGLISH AND Emprre Digest SupPLEMENT. 


3047. Add. Citation :—97 L. J. Ch. 161. 
Add. Annotation:—Refd. Re Gaul & 
Houlston’s Contract, [1928] Ch. 689: 


8047a. On Dec. 31, 1925, certain 
land stood limited to the use of A. for life, 
& after his death, subject to certain jointure: 
rentcharges for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of various 
documents, including two deeds of 1911 & 
1913. In due course a vesting deed was” 
executed in favour of A. <A. died on Dec. 4, 
1926, & probate, limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settJement did not come 
to an end on his death. There were separate 
trustees of the two deeds of 1911 & 19138. 
Clause 11 of the 1911 deed gave to _the 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1882 
to 1890 :—Held: (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 191] & 1918 were persons 
on whom Settled Land Act, 1925 (c. 18), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement; & when they sold 
the land they would sell it as statutory 
-owners & not as trustees for sale, & they must 
pay over the proceeds of sale to the trustees 
of the compound settlement.—- Re Norton, 
PINNEY v. BEAUCHAMP, [1929] 1 Ch. 84. 








in Undivided Shares. 


tory trusts under Sched. [.. Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. | (3) :---/feld : (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 19265. 
coming into force, by the effect of Wills Act, 
1837 (c. 20), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the case fell within Sched. L., 
Part IV., par. 1 (1), & the real estate thereupon 
vested in the trustee of the will upon the 
statutory trusts; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs.—Re DAWSON'S 
SETTLED ESTATES, [{1928] Ch. 4213 97 
LL. J. Ch. 343 ; 139 L. T. 94. 


Annotation :—As to (2) Retd. Jée Robins, Holland v. Gillam, 
{1928} Ch. 721. 


3139. Add. Citation :—72 Sol. Jo. 86. 


Add. Annotations :—Consd. He Robins, Hol- 
land v. Gillam, [1928] Ch. 721. Refd. Re 
Dawson’s S. E., [1928] Ch. 
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3139a. Land held under one & same settlement 
—-Vesting in trustees—Who are trustees.|-— 
Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settJement, 
it vests in the trustecs, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts.—Re CATCHPOOL, 


Vol. XL.—Settlements. Cases 3189a—38171. 


Harris v. Carcupoon, [1928] Ch. 420; 97 
L. J. Ch. 181; 189 L. T. 173 72 Sol. Jo. 226. 
3140. Add. Annotation :—As to (1) Refd. Re 
Robins, Holland v7. Gillam, {1928] Ch. 721. 
3143. Citation :—For the existing citation read 
‘* No. 1873, anie.”’ 


3146. Add. Annotation :—Folld. Re Robins, IIol- 
land v. Gillam, [1928] Ch. 721. 


3148. Add. Citations :—--97 I. J. Ch. 197; 
L.-T. 735. 


138 


Part XVI.—-Resettlements. 


3171. Add. Annotation :-~-Generally, Refd. Re Parker's Settled states, Parker v. Parker, (1928] Ch. 247. 
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Cases 107—457. 


EnauisH anp Emprre Digest SurrLeMeEnt. 


SEWERS AND DRAINS. 
Part |.—Sewers and Drains for Sanitary Purposes. 


107. Add. Annotation :—Refd. Clark v. Epsom 
R. D. C. (1928), 45 T. L. R. 106. 


148. Add. Annotation :—Refd. Clark v.* Epsom 
R. D. C. (1928), 45 T. L. R. 106. 


158. Add. Annotation :—Refd. Clark v. Epsom 
R. D. C. (1928), 45 T. L. R. 106. 


250. Add. Citation :-—26 L. G. R. 174. 


819. Add. Annotation :—Distd. Grant v. Derwent, 
[1928]. Ch. 902. 


Liability of owner requesting local 
authority to lay connecting pipe.j—Subject to 
the rights of a corpn. as highway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, & he was entitled under 


319a. 








Public Health Act, 1875 (c. 58), 8. 21, to 
cause his drains to empty into the corpn,’s 
sewers, On giving proper notice & comp ying 
with re tions. At deft.’s request 
acting under their Idcal Act, the corpn. 
connected _ deft.’s combined drain with the 
sewer a pitf.’s road, carrying the connecting 
pipe a peewee a small portion of plti.’s 
soil :—Held: the corpn.’s acts were y 
justified by the local Act, even if not by Public 
Health Acts, & whatever right for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 
of their statutory powers, he had no cause 
of action against deft. for requesting the 
corpn. to exercise those powers.—GRANT v. 
ele [1928] Ch. 902; 97 L. J. Ch. 434; 
o. 702. 


Part IIl]_--Sewers under Commissioners of Sewers. 


351. Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 


403. Add. Annotation :—Refd. Graigola Merthyr 


Co. v. Swansea Corpn., [1928] Ch. 235. 


Part IV.—-Sewers Rate. 


457. Add. Citations :—97 L. J. K. B.13; 138 L. T. 72. 
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SHIPPING AND NAVIGATION. 


Vol. XLI.—Cases 30—1780a. 


‘~ 


Part |.—In General. 
80. Add. Annotation :—Mentd. Smith, Hogg v. Bamberger (1928), 97 L. J. K. B. 725. 


Part I1—-Ownership and Control of Ships. 


177. Add. Annotation ‘—Refd. 
(1928), 189 L. T. 562. 


Aron v. Miall 


Part I11.-—Master, 


614a. Protection of open hatchways—Breach of 
statutory duty—Effect of contributory negli- 
gence.|——--Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stumbled & fell down an open 
hatchway into one of the holds of the ship, 
& was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act, which pro- 
vided for the fencing & protection of open 


493. Add. Annotation :—-Refd. Kerr v. Marine 
Products (1928), 44 T. Ll. "%. 292. 
‘Officers and Crew. 
‘hatchways on ships:—Held: piltf.’s own 


685. 


contributory negligence was an answer to 
his claim against defts. based on a breach of 
statutory duty.—DEw v. UNITED BrivTisH 
S.S. Co., Lrn. (1928), 139 L. T. 628, C. A. 
Add. Annotations :—-As fo (3) Refd. First 
Russian Insce. v. London & Lancashire Insce. 
[1928] Ch. 922. As to (4) Refd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Generally, Refd. The Penelope, 
[1928] P. 180. 


Part V.——General Statutory Provisions for Safety of Ship 
and Cargo. , 


1596. Add. Citation :—17 Asp. M. L. C. 303. 


Part VII.—Carriage of Goods. 


1682. Add. Annotation :—Refd. A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 50. 


1780a. Breach of duty—Broker assuming to charter 
vessel to himself—Ratification of wrongful 
act.|—Pltfs.. owners of the D., instructed 
H., a broker, to procure a charterpartiy for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1926, between pltis & 
an export co. of Danzig ‘ & others”’ as 
charterers. This document was signed by 
Hi. “as agent only ” for the owners & by 
H. “‘ on behalf of the charterers as per separate 
chartering notes.’’ By one of the clauses of 
the document the shipowners were to have 
alien for all dead freight & demurrage at the 
port of loading. H. had no authority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
S. & Co., shippers in Danzig, red wood at a 
ata including cost, freight & insurance 
m Danzig to London. S. & Oo. engaged 


1 
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cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act “‘ by order of the owners,”’’ 
but without their authority, & the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
& on behalf of & with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions & clauses of the so-called 
charterparty of Aug. 9, among which was the 
above fen clause. The bills of lading were 
indorsed by S. & Co. & tendered under the 
contract of sale to defts., who accepted them 
& paid 8S. & Co. for the goods. The D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the master deposited the 
wood with wharfingers subject to a lien in 
favour of pltfs. for dead freight & demurrage, 
& pltfs. brought an action against defts. for 
a declaration that they were entitled to the 
lien :—Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pitfs., by 
taking the cargo on board their ship & issuing 


Cases 1780a—2712. Enorish AND E'prre Dicest SUPPLEMENT. 


bills of lading in respect of it after they knew 
of H.’s bre aah of duty in assuming to charter 
their vessel to himself, had ratified his act 
& so validated the charterparty, & (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
eflect whatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft. pleading it 
from pltf. in the action in which it was 
pleaded should be the exact: amount recover- 
able by pltf. from him; & as S. & Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S. & Uo. for breach of: the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. froin defts. 
under the terms of the bills of lading, & it 
did not appear that S. & Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of ep —AKT. 


OCEAN v. HARDING (B.) & Sons, Lrnp., [1928] 
2 «K. iB. 371; 971. J. K. B. 684; 189 L. T. 
217; 33 Com. Cas. 277; 17 Asp. M. L. C. 


465, C. A. 

1796. Add. Annotation :—As to (1) Refd. 
Penelope, [1928] P. 180. 

1958. Add. Annotation :—As to (4) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 37]. 

2129. Add. Annotations :—Consd. First Russian 
Insee. vv. London & Lancashire Insce., {1928 ] 
Ch. 922; Hyman +. Hyman, Hughes v. 
Hughes, [1929] 1 K. B. 1. Refd. The 
Penelope, [1928] P. 180. 

2136. Add. Annotations :—As to (1) Refd. The 
Penelope, [1928] P. 180. As to (2) Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 922. Generally, Refd. 
oe v. HIyman, Lfughes v. Hughes, [1929] 

c. B. 1. 


ane 


2212. Add. Annotation :--- As to (2) Consd. Foreman 
& Ellams v. Blackburn, [1928] 2 K. LB. 60. 


2230a. -|—Defts. bought timber to be ship 

to Liverpool, & it was shipped in nee 

steamer along with the caryo of othe 
shippers. The bill of lading was a clean bill, 
stating that a specified quantity had been 
shipped in good condition, & incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, & as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of Jading the 
master signed a protest stating that part of 
defts.’ goods was in bad condition. Defts. 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf. informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part. 
belonged to them, defts. accepted the bill 





of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
& defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped :—Held: as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. wan 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
counterclaim. ——EVANS v. JAMES WEBSTER 
& BROTHERS, LTp. (1928), 45 T. 1. R. 136. 


2249. Add. Citation :—17 Asp. M. lL. C. 307. 


2254. Add. Annotation :—As lo (2) Retd. Evans v. 
Webster (1928), 45 T.. L. R. 136. 

2257. Add. Annotation :—As lo (2) Refd. Evans v. 
Webster (1928), 46 T. L. R. 136. 


2259. Add.‘Annotation :-—Distd. Livans v. Webster 
(1928), 45 T. L. R. 136. 


2262a. Damage before shipment.|—-EVvANS  v. 
JAMES WEBSTER & BROTHERS, Lrp., No. 
2230a, ante. 


2287. Add. Annotation :— -Refd. Evans v. 
(1928), 45 T. L. R. 136. 


Webster 


2450. Add. Annolation :-——Refd. Akt. Ocean 7. 
Harding, [1928] 2 K. B. 371. 

2515. Add. Annotation :---Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2526. Add. Annotation :—Refd. Akt. Ocean wv. 


Harding, [1928] 2 K. J3. 371. 

2609. Add. Annotation :- Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 1388 L. T. 108. 

2642. Add. Annotation :—-Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2655. Add. Annotation :—As to 


(3) Refd. Akt. 


Ocean «. Harding, [1928] 2 K. B. 371. 
2680. Add. ‘Annotation :-—As to (1) Refd. Gosse 
Millard 2. Canadian Government Merchant 


Marine, [1928] 1 K. B. 717. 

2688. Add. Annotutions :—Consd. Foreman & 
Ellams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v. 
Canadian Government Merchant | Marine 
(1928), 45 T. L. R. 63. 

2700. Add. Annolation :-—Refd. Gosse Millard v. 
Canadian’ Government Merchant Marine, 
[1928] 1 K. B. 717. 

2711. Add. Avnotutions :—-Consd. Foreman & 
Ellams 7. Federal Steam Navigation Co., 
[1928] 2 Ik. B. 424. Apld. Giosse Millard vw. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. Refd. CGiosse Millard v. 
Canadian Government Merchant Marine 
ee 45 T. lL. R. 63; The Touraine, [1928] 

. 58. 

2712. er Annotations :—Consd. Foreman & 
Ellams v. Federal Steam Navigation Oo., 
[1928] 2 K. B. 424 ; Gosse Millard v. Canadian 
Government Merchant Marine (1928), 45 
T. L. R. 68. : 
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2714. Add. Annotation :—Consd. Gosse Millard v. 
Canadian Government Merchant Marine 
(1928), 45 T. L. R. 63. 

2720. Add. Citation :—17 Asp. M. L. ©. 294. 
Add, Annotations :-—As to (1) Consd. Foreman 
& Ellams v. Federal Steam Navigation Co., 
[1928]2 K. B. 424; Gosse Millard v. Canadian 

“Government Merchant Marine (1928), 45 
T. L. R. 638. 

2721. Add. Citations :~-17 Asp. M. L. C. 885; 33 

Com. Cas. 139; revsd., 45 T. L. R. 63, H. L. 
Add. Annotation :—Consd. Foreman & Ellams 
v. Federal Steam Navigatiqn Co., [1928] 2 
K. B. 424. 

2722. Add. Citations :—44 T. L. R. 204; 17 
Asp. M. L. C. 413. 

2724. Add. Citation :—33 Com. Cas. 70. 

2725. Add. Citations :—[{1928] 2 K. B. 424; 72 
Sol. Jo. 103; 17 Asp. M. L. C. 447; 33 
Com. Cas. 168. 

2777. Add. Citation :—17 Asp. M. L. C. 265. 

2856. Add. Citations :—-[1928] P. 180; 97 Ll. J. P. 
127; 139 I... T. 355; 72 Sol. Jo. 557. 

2962. Add. Annotation :—-Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

2974. Add. Annotation :—-As to (1) Apld. Smith, 
Hogg v. Bamberger (1928), 97 L. J. K. B. 725. 

8045. Add. Annotation :—-Apld. Firemen’s Fund 
-Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 188 L. T. 108. 

8054. Add. Citation :—17 Asp. M. L. GU. 311. 

3100. Add. Annotations :—Refd. Foreman & Ellams 
v. Federal Steam Navigation Co., [1928] 2 
K. B. 424; Gosse Millard v. Canadian 
Government) Merchant Marine (1928), 45 
T. L. R. 68. 

8118. Add. Annolation :—Apld. Firemen’s Fund 
Tusce. v. Western Australian Tnsce. & Atlantic 
Insee. (1927). 1388 L. IT. 108. 

3124, Add. Annotation :—Refd. The 
[1928} P. 58. 

8170. Add. Annotation :—As to (2) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371. 

3172. Add. Annotation :—Refd. Frenkel — v. 
Macandrews (1928), 139 LL. T. 327. 

3177. Add. Citation :-~ 17 Asp. M. L. C. 479. 

3188. Add. Annotation :—As fo (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping. Co. (1927), 
138 LL. T. 369. 

3224. Add. Arnotafion :—Mentd. Gosse Millard v. 
Canadian Government) Merchant Marine, 
[1928] 1 K. B. 717. 

8604. Add. Annotation :—-Refd. Smith, Hogg v. 
Bamberyer (1928), 97 J.. J. K. B. 725. 

8624. Add. Citation :—-17 Asp. M. L. C. 305. 
Add. Annolation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

3635. Add. Annotation :—Consd. Smith, Hogg rv. 
Bamberger (1928), 97 L. J. K. B. 725. 

3642. Add. Annotution :—Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 

8643. Add. Annotation :—Mentd. The W. H. 
Randall, [1928] P. 41. 

3801. Add. Annotation :— Refd. 
Harding, [1928] 2 K. B. 371. 

$886. Add. Citation :—17 Asp. M. L..C. 245. 

4001a. -———- --—_ Whether lien clause incorporated 


‘Touraine, 





Akt. 


Ocean v, 
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8039 v. —-—— -—-—.]}-—~BuRgor F. ht. 
JOSHI v1. ELLERMAN Curry LINES, LTD., 


(1927), I. L. I. 62 Bom. 327.—IND. 


PART VII. SECT. 7, SUB-SECT. 6. 
3652 i. Hevad., 30 8. C. KR. 473. 


Vol. XLI—Shipping. Cases 2714—4394. 


in bill of lading.|—-AkT. OcEAN v. HARD-, 
ING (B.) & Sons, LTpv., No. 1780a, ante. 

4126a. Validity of charterparty—Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.|—AkT. OCEAN v. HAKD- 
ING (B.) & Sons, Lrp., No. 1780a, ante. 

4221. Add. Annotation :—-Refd. Symington  v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

4248a, --|—Resps. insured claimant’s steamer 
by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered. to. go to Bordeaux to load for 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at. Bordeaux 
the foremast broke, & : ‘mage was done to 
the ship. For the purpose of repair she was 
moved to anotherdock within the port, & 
the shipowners incurred expenses as follows : 
wages & provisions of crew, cost of handling 
& discharging cargo for the purpose of 
repairs, cost of coal consumed in going in 
& out & keeping steam up, expense of towing 
in & out & mooring & port expenses, & cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs & 
Joading she left. for Cardiff, & while she was 
at sea she fouled some wreckage without 
any negligence of those on board her, & 
though there was no immediate danger she 
was made unfit to encounter the ordinary 
perils of the sea, & the master put into Cher- 
bourg, as a port of refuge, & had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux :—Held: 
(1) the cost of repairs in cach case was recover- 
able as particular average; (2) the other 
expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
operation there; (3) the other expenses at 
Cherbourg could be claimed as general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea.-—-VLASso- 
POULOS v. BRITIBH & FOREIGN MARINE 
INSURANCE Co., Urp, (1928), 44 T. L. R. 725 3 
72 Sol. Jo. 612. 

42538a. ———.|—~ VLAssorouLos vw. Brirish «& 
ForrIGN MARINE INSURANCE Co., Ltp., 
No. 4248a, ante. 

4260. Add. Annotation :—Generally, Mentd. Gosse 
Millard v. Canadian Government) Merchant 
Marine, [1928] 1 K. B. 717. 

4260a. ———.|--VLAssoOPOoUTLOS 7. BRITISH «& 
ForEIGN MARINE INSURANCE Co., LYb.. 
No. 4248a, anie. 

42882. Cost of shifting ship.|—-V1LAsso- 
POULOS v. BriTisH & FOREIGN MARINE 
INSURANCE Co., Lrp., No. 4248a, ante. 

4363. Add. Annotation :—Refd. Smith. Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4372. Add. Annotation :—Distd. Akt. Occan 1. 
Harding, [1928] 2 K. B. 371. 

4392. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


4394. Add. Annotation :—Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 726. 
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Cases 4440—6758. 


. 4440, Add. Annotation :—Reté. Smith, eitoss v. 
Bamberger (1928), 97 L. J. K. B. 458 

4449. Add, Annotation :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 

4452. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4470. Add. Citations :—97 L. J. K..B. fa. 189 
L. 'T. 575; 72 Sol. Jo. 435, 


AND Emprre Dicest SUPPLEMENT. 


4472. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 


4475. Add. Annotation :—-As to (1) Consd. Smith, 
Hoge v. Bamberger (1928), 97 L. J. K. B. 


4485. Add. Annotation :—Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 


Part VIII.-—Freight. 


4882. Add. Annotation :—Refd. Akt. Ocean .. Parding, {1928] 2 K. B. 371. 


Part Xl.--Contract of Towage. 


5130. Add. Citations :—44 T. L. R. 140; 


17 Asp. M. L. ©. 344. 


Part X11.-—Collisions. 


5194. Add. Annotation : —As lo (3) sivas Naerrers 
Pacific Ry. v. Kelvin Shipping . (1927), 
138 L. T. 369. 

5400. Add. Annotation :—Folld. The Harkaway, 
{1928} P. 199. 

5400a. .|—Defts.’ sailing barge came to 
anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest. 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, & was 
holed & sank :~-Held: having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage  sustained.-—THE 
HARKAWAY, [1928] P. 199; 97 L. J. P. 113; 
1389 L. T. 615; 44 T. L. R. 649. 

5748a. .|—Held : to comply with the direction 
to ‘‘ stop”? & then “ navigate with caution ”’ 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow ahead, & so continued 
alternately stopping & going slow ahead, 











was not comp ae with art. 16.—Tur 
Union, [1928] P. 175; 97 L. J. P..126; 139 
L. T. 448, 


5757. Add. Annotation :--Generally, Mentd. The- 


Young Sid (1928), 45 T. L. R. 138 


5818. Add. Annotation :—Mentd. Re Article X of 


Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 57. 


6080. Add. Annotation :—Mentd. The Young Sid, 
(1928), 45 T. L. R. 138. 
6174. Add. Citation :—-17 Asp. M. L. C. 289. 
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vy. Itevad., 80 8. C. R. 473. Vexenee in freight 


Pitfs.’ motor boat, drawing 5 feet _ 


SUB-SECT, 4.—E. seat VIIt. SECT. 3, SUB-SECT. 3.—B. 
. St ton for 0. 
pulat for payment 


Add. Annotation :-—Consd. Canadian Pacific 
hs v, Kelvin Shipping Co. (1927), 188 L. 1. 
369. 
6248. Add. Annotation :—Apld. Canadian Pacific 

Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 
6255. Add. Annotation :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 
6256. Add. Annotation :—Refd. 


6241. 


Canadian Pacific 


le v. Kelvin Shipping Co. (1927), 138 1. T. 
69 
6267. Add. Annotation :—Refd. Canadian Pacific 


Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 
369. 

6414. Add. Annotation :—Refd. Dew vt. 
British S.S. Co. (1928), 139 L. T.. 628. 

6417. Add. Annotation :—Consd. Dew 1. 
British S.S. Co. (1928), 139 L. T. 628. 

6499. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6501. Add. ‘Annotation :—Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6504. Add. Annotation :-—Consd. Dee ar Rea 
Board v. McConnell, [1928] 2 K. B. 159. 

6562, Add. Annotation :—Refd. Dew v. United 
British 8.8. Co. (1928), 139 L. T. 628. 

6591. Add. Annotation :—Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

6624. Add. Annotation :---Reid. The Ikala, [1928] 
P. 86. 


United 


United 


6659. Add. Annotation :—-Refd. Canadian Pacific 
ek v. Kelvin Shipping Co. (1927), 1388 L. T. 
69. 
Ce aa. Annotation :--Refd. The Ikala, [1928] 
. 86. 


6677. Add. Citation :—17 Asp. M. L. C. 402. 

6742. Add. Annotation ;—Refd. The Point Breeze, 
[1928] P. 135. 

6758. Add. Annotation :—Refd. -Engelke v, Mus- 
mann, [1928] A. C. 433. 


frrat-class sail ships—Oonstruction 
—OCOULSON a Ganeeet (1863), J 


oe UG, RB. 88 
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Part XIV.-—Wreck. 


6794. Add. Annotation :— As to (2) Consd. Dee Con- 
oo Board v. McConnell, [1928] 2 K. B. 


6796. Adg. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
6797. Add. Annotation :—Apld. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


2007. Add. Annotations :—As to (1) Consd. Dee 
Conservancy Board v. McConnell, |1928] 
2K. B. 159; G. W. Ry. v. 8.8. Mostyn, | 1928] 
A. C, 57, 

6809a. —— -—— -—--——.|—A ketch belonging to 
defts. sank, owing to their neyligence, in a 
river, of which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf & 


the approaches thereto. Inimediately after 


the sinking of the ketch, & before any 
expenses were incurred in removing her, 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. :——Held ; 
(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
& they could not escape liability for that 
damage by abandoning the wreck; (2) the 
damages recoverable were the reasonable 
cost of removing the >bstruction. — DEE 
CONSERVANCY Boanp ?. .,.. CCONNELL, [1928] 
2K. B. 159; 971, J. K. B. 487; 138 1.. T. 
656; 92 J. P. 643°26 L. G. R. 204; 17 Asp. 
M. 1. ©. 433, C. A. 


Part XV.—Salvage. 


7056. Add. Annotation :-—As to (2) Refd. Akt. Ocean v. Harding, [1928] 2 K. B. 371. 


Part XVI.—-—Pilotage. 


8002. Add. Cifation :—17 Asp. M. L. @. 888, 


8030. Add. Annotation :-—Distd. Humber Con- | 


servancy Board v, Federated Coal & Shipping 
Co., [1928] 1 K. B. 492. 


Part XVII.—Shipping Casualties. 


8057. Add. Annotation :-—Refd. The Royal Star (1927), 97 L. J. P. 40. 


Part XVIII._—Limitation of Liability of Owners and Others. 


$083. Add. Citation :--17 Asp. M. L. C. 270. 


Add. Aanotation :---Refd. Gosse Millard V. 
Canadian Government Merchant Marine, 


American Can Co. v. Same, [1927] 2 K. B. 
432. 


Part XIX.--Liens on Ship, Freight and Cargo. 


$200. Add. Annotation :—Mentd. The Point Breeze, 
[1928] P. 135. 

$213. Add. Annotation :--Mentd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

8215. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1926] 2 K. B. 159. 


8216. Add. Annolalion: — Refd. G.W. Ry. »v. 


3.8. Mostyn, [1928] A. C. 57. 


8384. Add. Annotation :—Mentd. The Point Breeze, 


[1928] P. 135. 


Part XXI.--Harbours, Docks and Piers. 


$534. Add. Citation :—26 L. G. BR. 1. 


8546. Add. Annoilation:—Refd. Busby v. 
Avgherino, [1928] A. C. 290. 


8564a. Exemption—-Abolition of.|—-Held: the ex- 
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emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15).—Nzrw- 


Cases 856428760. ENGuisH anD Emprre Digest SuPPLEMENT. 


PORT CORPN. v. Isue OF WIGHT FARMERS’ 
TRADING Society, Lrp. (1928), 92 J. P. 109. 


8643. Add. Annotation :—Generally, Refd. Dee 
poneety ancy Board v. McConnell, [1928] 2 
. B. 159. 


8645. Add. Citations :—92 J. P. 18; 44 T. L. R. 
179; 72 Sol. Jo. 16; 26 L. G. R. 91; 17 
Asp. M. L. C. 367. ; 

Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


8661. Add. Citations :—affd. (1927), 138 L. T. 
3882; 26 L. G. R. 1; sub nom. Boston 
CORPN. v. WITHAM OUTFALL BOARD, 92 
Jebel Hohe * 


8665. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell. [1928] 2 K. B. 159. 


8715. Add. Citations :—138 L. T. 286; 
M. L. C. 347; 33 Com. Cas. 79. 
Add. Annotation :—As to (1) Folld. Wickett 
v. Port of London Authority (1928), 138 L. T. 
668. 

8715a. -|—Pltf., a lighterman, was in 


charge of a barge, which was being taken fromn 
a dock through a lock. The dock & lock 


17 Asp. 


Part XXV.—Requisition 


8733. Add. Annotation :—As to (2) Distd. Ensign 
Shipping Co. v. I. R. Comrs. (1928), 139 L. T. 
111. 


8749. Add. Annotation :—Consd. Clan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557. 

8750. Add. Annotations :—Consd. Clan Line 


Steamers 7. Board of Trade, [1928] 2 K. B. 
557. Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. Bb. 534. 

8751. Add. Annotations :-—Consd. Hain S.S. Co. 
v. Board of Trade, [1928] 2 K. B. 534. Refd. 
Clan Line Steamers v. Board of Trade, [1928] 
2K. B. 557. 

8753. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557; Hain S.S. Co. v. Board of Trade, [1928] 
2K. B. 534. 

8754. Add. Annotation :—Refd. Clan Line Steamers 
v. Board of Trade (1928), 97 L. J. K. B. 735. 


8755. Add. Annolutions :—As to (1) Consd. Clan 
Line Steamers v. Board of Trade, [1928] 2 
K. B. 557. Refd. Hain S.S. Co. v. Board of 
Trade, (1928] 2 K. B. 534. 
5a. |—The (. M. was re- 
ies quisitioned on behalf of the Crown in 1917 
by a charterparty, which provided that the 
Crown should not be liable for marine risks, 
but should be liable for ‘‘ all consequences 
of hostilities or warlike operations.’’ Whilst 
so requisitioned, the (’. M. sailed from New 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 








—— 





were both the property of defts. While 
pitf. was navigating the barge under the orders 
& directions of defts., a rope attached to the 
barge broke & struck pltf., causing him 
personal injuries. Pitf. had no option to 
refuse to take the rope on board. Defts. 
relied on the terms of a notice, exhibited on 
the ‘pierhead of the lock, to the effect that 
lightermen availing themselves. of the 
facilities & assistance of defts.’ servants 
must do so at their own risk, & upu the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the craft or to or by any person on board 
thereof :—-Held: the words of the above 
notice were primé facie adequate to excinpt 
defts. from liability for the negligen-e of 
their servants, & the fact that pltf. as 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent with the fact that he was in 
the circumstances “ availing himself of the 
facilities & assistance’ of defts., & did not 
deprive defts. of the exemption afforded by 
the notice. --WICKETT v. PoRT oF LONDON 
Avuraorrry (1928), 138 LL. T. 668. 


of Ship by Government. 


port, with a cargo, 84 per cent. of which 
in weight was for the civil commissariat, & 
16 per cent. in weight was for war purposes. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the HW’. F., which admittedly was at. 
all material tines engaged upon «& carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While the convoy was proceeding at night 
without lights the steering-gear of the C. MM. 
suddenly broke down, she sheered seven points 
off her course & came across the bows of the 
W. F., by. which she was struck & sunk. 
There was no negligence on the part of those 
on board the (. M.:--Held: (1) the 
arbitrator was entitled to find that the 
C. M. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material; (2) the loss of 
the C. MM. was not the consequence of a war- 
like operation, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear & her shecring off her 
course.—CLAN LINE STKAMERS, LTD. wv. 
Boarnp OF TRADE, [1928] 2 K. B. 557; 97 
L. J. K. B. 735; 44 T. L. R. 784; 72 Sol. Jo. 
583; 33 Com. Cas. 375, C. A. 

8760. Add. Citations :--[1928] 2 K. B. 534; 189 
L. T. 506. 


Add. Annotation :—As to (2) Apld. Clan Line 


a v. Board of Trade, [1928] 2 K. B. 
ese As 
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